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DIGEST  OP  CIVIL  CASES 


(     1126    \ 


Hill  Tract    (Conid  ) 

Adverso     possession Government.     Suit 

against.     9  0  W  N  563  Col :  238  P  I. 

Hindu  Law. 

1  Accolaration  of  estate. 

2  Adoption. 

3  Advancement. 

4  Alienation. 

5  Applicability  of  Hindu  Law. 

6  Apostaoy  or  change  of  religion. 

7  Ascetics. 

8  Authorities  or  religious  texts  of  Hindu 

Law. 

9  Oasto  questions. 

10  Compromises. 

11  Conjugal  rights.  See  Bindu  Law  Mar* 

riage  —  (Jonjugal  rights.  —  Restitu- 
tion of. 

12  Conversions    (See  Apostacy), 

13  Corporation. 

14  Custom. 

15  Daughters  estate. 

16  Debts  and  decrees^ 

17  Debutter  estate. 

18  Divorce. 

19  Domicile, 

20  Endowments.     {See    Religious  endow- 

ments), 

21  Father  and  son. 

22  Funeral  ceremonies^ 

23  Gift. 

24  Guardianship. 

25  Heirs  rights  and  dutiea* 

26  Idols. 

27  Illegitimacy. 

28  Impartible   estates. 

29  Inheritance  and  succession. 

30  Jaii^es. 

31  Joint  family. 

32  Legitimacy. 

33  Mahant. 

34  Maintenance. 

35  Mar  agor. 

36  Marmakatayam  Law^ 

37  Marriage. 
88  Partition. 

39  Pre-emption. 

40  Rfcligicu.s  ceremoulea^ 

41  Religi 'US  et.dowments. 

42  Rcmarriago. 

43  Re  union^ 

44  Reversioners. 

45  Sale. 

46  Self- acquisition. 

47  SeLtleme.jt  with  wife. 

48  Stridbanam. 

49  Succcssir.n. 

50  Survivorship, 

51  Texts.     {See  Hindu   Laio    authorities), 

52  Trust. 

53  Unchastity. 

54  Widow. 
65  VVite. 

56  Wiifc. 

57  Woman's  estate. 

[    Accolaration  of  eBtatd. 

See     Hindu     Law— Widow —Accelaration 
3/  estate. 


Hinda  law 
2    Adoption. 

(a)  Who  may  give  in  adoption. 

(6)  Who  may  or  may  not  take  in  adop- 
tion. 

(c)  Who  may  or  may  not  be  taken  iu 
adoption. 

{d).  Agreement   concerning   adoption. 

{e).  Authority    to  adopt. 

(/).  Ceremonies   necessary   for  adoption, 

Ig).  Custom   of  adoption. 

{h).  Effects   of  adoption. 

(i).  Forms   of  adoption. 

ij).  Heirs   of  adopted   son. 

(k).  Suit  by  adopted  son. 

{I),  huit  to  set  aside  adoption. 

(a)  — Who  may  give  in  adoption, 

1  Brahmo  father's  right  to  give  his  eon 
for  adoption — Commission.  Evidence  taken 
on.  7  C  W  N  784-30  U  999.  Col  2055  P  I. 
2  0  invert — Boy  given  in  adoption  by 
his  unole  under  the  authority  of  his  father 
converted  to  Muhammadanism.  25  B  551 
Col   60   P   I. 

8  Natural  father— Agreement  limiting  pro- 
perty to  be  taken  hy  minor  adopted  son-Validity, 
A  Hindu  widow,  in  pursuance  of  author- 
ity given  by  her  husband,  since  deceased, 
adopted  plaintiff,  a  minor.  A  registered  do- 
cument was  executed  by  the  widow  ou 
the  day  of  the  adoption,  wherein  the  fact 
of  the  adoption  was  recited,  and  certain 
terms  were  set  forth  as  to  the  manner  in 
which  the  property  of  the  deceased  adop'ivo 
fatlier  shoulA  be  enjoyed  as  between  the 
plaintiff  and  the  widow.  By  those  terms, 
it  was  declared  that,  in  the  event  of  dis- 
agreement between  plaintiff  and  his  adoptive 
mother,  the  property  described  in  the  se- 
cond schedule  should  be  enjoyed  by  the 
latter  during  her  life,  and  should  be  taken 
by  the  plaintiff  after  her  death.  The  au- 
thority, .under  which  the  widow  adopted, 
had  been  given  orally,  and  merely  enabl- 
ed her  to  adopt  a  son,  and  made  no  re- 
ference to  the  manner  in  which  the  estate 
of  the  deceased  should  be  ei^joyed  either 
by  the  son  or  the  widov/.  The  effect  of  the 
arrangement  was  to  vest  in  the  widow  on 
the  cotitingency  mentiontd,  for  hor  life, 
about  a  moiety  of  tno  property  inherited 
by  her  from  her  husband.  The  terms  em- 
bodied in  this  agreement  were  consented 
to  by  the  plaintiff's  natural  father  prior 
to  the  adoption,  and  it  was  in  consequence 
of  such  consent  that  the  adoption  took 
plaoo  and  the  document  was  execu'ed. 
DisMgroements  arose  oetwecn  plairitiff  aid 
the  widow  and  plaintiff,  still  a  m.inor,  sued 
through  his  natural  fatlier  as  next  friend  to 
recover  all  the  property  of  his  deceased 
adopMve    father. 

Held,    that    the    provision    in    the    docu- 
ment   iu    favour    of  the    widow    was  binding 
on  Ihe    plaintiff  and    the    widow    was    entitl- 
ed   to    enjoy     the     property     in    the     second 
Uchedule  durit-g  her  lifetime.— VISALaKSHI 
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Hindu  law    A  lopti  n    (C  ntd), 

AMiMAL   V.  SIV  \  RAMEIN.     14    M    L  J  310 
-27  M  577; 

4  R  >n  irried  molltar'H  poiue,r  to  give  it, 
ndopLioib  her  first  Jiusband\'i  son  --Hindu 
Widoii)  Remarrhujc.  Act  {XV  of  1866). 

iS,  bis  daiightci-  li,  iirid  her  husband 
A.  aud  son  M.  livod  together.  H's  wife  P  was 
the  stop  mother  of  B  8  iuteudod  to  adopt  M 
the  plaintiff.  Af  er  S's  d.'ath  B,  P  and  A  used 
to  livo  in  I  he  family  bouse  as  before;  and  P 
ooii  tinued  to  tri  at  the  plainliff  as  buloru  as 
tile  3)n  of  S.  P.  thou  wuut  through  a  formal 
aJop.Lioa  cereiaony  in  which  plaintiff  wau 
given  by  Lis  mothei  B.  who  imd  at  its  date 
c  n'racted  a  remarriage.  A  having  died  some 
3  oars  b  ick.  L'lic  adoption  was  challenged 
on  the  ground  that  B,.  owing  to  her  remar- 
riaj^e,,  iiad  losi  thu  right  of  giving  her  k-u 
(plaintiff)  ia  adoption. 

Htidy  that  the  adoption  was  good,  as 
there  was  evidence  of  an  express  authority 
from  A  to  B.  to  give  the  plaintifi  in  adoption 
to.  &. 

According  Lo  Hindu  Law,  a  mother  who 
has  contracted  a  remarriage  does  not  forfeit 
L„r  right  to  give  in  adoption  her  son  by  her 
£rat  hudband.  Aud  the  Hindu  \Vidow 
Kemariiage  Act,  1856,  does  not  afford  any 
indication  that  the  Legislarure  intended  to 
fi.p.ive  i.ev  of  tl.e  right  24  B.  89- 1  B.  L.  R. 
543  OoQs.  PUTLaBaI  SaDaSHIV  v.  MA 
HhDU  SAD-ASHiV.     iO  EL.  li.  118  A- 

5^  Widow's  power  to  give  her  son  in  adop 
tion.     30  C.  965  Col   2050  LM 

f6)    Who  may   ok   may  not  take  in  adop 

TION. 

6  By  eo-ividoivs- Estate  vested  in  one  eo- 
widow  by  ill hini a/tee  f'ro7n  her  son — Adupiion 
by  the  uiher  eo  widotv. 

A  CO  widow  cannot  make  an  adoption 
wHl-iout.  the  consent  of  the  othtr  co-widow 
ia  whom^  by  inheritance  from  her  son  the 
whole  estate  had  become  vested.  Rakhmabai 
V.  Riidhabai  i6  Bom.  H.  0  li.  81)  distinguished. 
Sembif,  fchfc)  consent  of  the  other  co- widow 
\\ouia    not  validate  the  adaption.     ANANDi- 

BAiu,  KASHIBAI.    6  B-  L.R.464=2aB. 
461. 

7  By  co-widow— Hindu  Law  —  Adoption- 
Widow  —Consent,  how  to  be  intimated  —  Ac- 
^tii'iPf'cenc  yirhev  mn'vvifs  focov<ient. 

If  a  man,  either  by  words  or  by  conduct", 
bas  intimated  that  he  consents  to  an  act 
which  has  been  done,  and  that  he  will  offer 
no  opposition  to  it,  although  it  could  not 
Inave  been  lawfully  done  wi'hout  his  consent, 
and  he  thereby  induces  others  to  do  that 
from  which  they  otherwise  might  have  ab- 
stainrd,  he  cannot  question  the  legality  of 
the  act  he  had  so  sanctiond,  to  the  prejudice 
of  those  who  have  so  given  faith  to  bis  words 
cr  to  the  fair  inference  to  be  drawn  from  his 
conduct. 

The  consent  of  a  widow  to  an  adoption 
made  by  her  co- widow  can  be  intimated  by 
conduct  as  well  as  by  acfs,and  :.cquiescence 
may  under  certain  circumstances  be  taken 
to  be  coQseut. 


Hindu  law— Adoption    (Contd) 

Mero  preeenoo  (>\t  the  time  of  C(  remony), 
is  not  necessarily  tquivaleot  to  consent,  for 
consent  in  this  connection  implies  an  intel- 
ligent concurrence  on  due  consideration,  and 
it  is  for*  the  Court  bo  determine  whether 
the  whule  circumstances  of  the  case  invite 
the  inference  that  such  a  c  msent  has  been 
giv.in,  bearing  in  mind  that  the  consent  re» 
quired  is  a  nMi.icr,  not  of  form,  but  of  sub-  , 
statu;,..  i^msfAPPA  V.  BASAWA.  7  R  L- 
R.  405-29    B  400 

8  /'//  danyJiter- in-luio  -Consent  by  fallier- 
in-l-iw  by  Will. 

Held,  that  a  father  in-law's  assent  to  an 
adoption  by  her  daughter  in-law  does  nofc. 
survive  beyond  his  life  time  so  as  to  enable 
%is  son's  widow  to  make  a  valid  adoption 
aud  divest  an  estate  that  devolved  by  inheri- 
tance on  heirs,  who  di<'  not  c  crivc  title 
through  the  son  LAKSHMIBAI  v.  VISHNU 
VASUDEV  BELE.  7  B  l»  R  436-29  B> 
410. 

9  By  grandmothers-  — Inheritance  by 
adoption  26  B  526  Col  :  2050  P  I. 

Note  26  B  5;6  read  for  28  B  528. 

10  B^  a  h  per  sudra-  Ct-remonics  in  adop- 
tion 28  C  168  ^:ol  :  375P  II. 

11  By  another—  Divesiing  of  vested  rights  — 
Hu&band's  pei mission. 

The  rtal  limitation  on  the  mxither'si 
right  to  adopt  when  she  succeeds  as  lieir  to 
her  son  really  does  fot  dep.'nd  upon  either 
investiture,  or  marriage  of  competency  of  the 
son  to  v^hom  s'ic  succeeds  as  heir.  The- 
mother  may  adopt  when  by  suoh  adoption- 
she  d'jiogates  from  no  other  rights  save  her 
own  af;  her  sori's  heir,  In  the  B  mbay  Pre- 
sidency the  husband's  expressed  pjrmission 
is  not  required  by  the  widow  VENKAPPA 
BAPU  V.   JIVAJl    KRISHNA.     25    B    306* 

12  By  mother  after  the  death  of  son 
and  son's  widov/,  if  valid— Estate  of  inhe- 
ritance. 4  C  L  J  357—33  G  1306  Col  84 
P    I. 

13  By  prostitute— Peisona  desiguata  gift.. 
26   B    491    See   Col  204  P   I. 

14  By  a  sonless  man  during  his  wife*& 
pregnancy-Adoption  during  wife's  preg- 
tiuney. 

Held,  that  the  fact  that  at  the  time  of 
makinf?  an  Rdoption  the  wife  of  the  ndopt- 
ing  father  is  prtgr.ant  does  not  affect  the 
validity  of  tlie  adoption.  Nagahnushanam; 
V.  Sesbammagaru,  I  L  R  3  Mad  180,  aud 
Hanmant  Ramchandra  v.  Bhimacharva,  I 
L  R  12  Bom  105,  followed.  ISarayana  Reddi 
V.  Vardachala  Reddi.  M  S  D  1859,  97,  dis- 
sented from.     DAUL^T  RAM    v.  RAM  LAL, 

AWN   1907  P  67=29  A  3iO 

15  Bv  vatandars— Consent  of  kinsmen 
and    government    27   B    75    Col    2050    P    I. 

16  By  a  widow  succeeding  as  gofnja  sa^ 
pinda. 

A  Hindu  widow  who  succeeds  to  an 
estate  not  her  husband's  but  as  a  gotraja 
sapivda  of  t,he  last  male  holder,  under  the 
rule  established  by  Lallubai  v.  Mankuvar- 
btti.     and     in      cuutsuqueuoti      uC     -iUe    ab- 
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Hindu  law— Adoption    (Contd) 

Bonco  of  nearer  heirs,  cannot  make  a 
valid  adoption.  2G  B  526,  F.  2'2  B.  416 
and  23  B  327,  duubUd.  DATTO  GOVIND 
KULKAHNI    V     PANDURANG    VINA YAK, 

10   B  L  E  692. 

17  By  wi  luw—With  nuthority,  from  hus- 
baud-  Adoption^  by  a  widow,  of  her  hrother*s 
son,  with  ixpress  permissioii  of  her  deceased 
husband. 

The  adoption,  with  ttie  express  consent 
of  her  deceased  husband,  by  the  widow, 
Would  be  vahd  if  the  boy  be  so  related  thnt 
the  adoptive  father  could  have  married  his 
natural  mother  i  i  her  maiden  state.  The 
COQverse  of  this  vis  that  the  adopting  mo- 
ther must  be  a  person  who  miglit  have 
legally  married  the  natural  father  of  the 
adopted  boy,  is  not  applicable.  Consequently 
the  adoption  by  the  widow  of  her  blather's 
son  is  not  invalid  Battas  Kuar  v.  Lachman 
Singh,  (N  W  P  H  C  R  1875  p  117)  consi- 
dered, Bhngiwan  Singh  v.  Bhagavvan  Singh 
(I  L  R  21  All  412)  and  Chowdhury  Pudum 
Singh  V.  Koer  Oodiy  Sii^gh  (12  RI  I  A  370) 
referred  to  aod  Sriramurulu  v.  Ramayya  (I 
L  R  3  Mad  15),  Hagabeidra  Rau  v.  Joya- 
ram  Rau,  (I  L  R  20  Mad  283)  and  Bai 
Nani  v.  Cbuni  Lai  (!  L  R  22  Bom  973) 
followed.  JAI  SINGH  v.  BIJAI  P\L  SINGH, 
AWN  1905.  P  20.  27  A  417 

18  By  widow— With  authority  from  bus- 
band  lower  appellate  court  making  new  case 
for  the  pai  ties.     29  B    1  Col.     1255   IM. 

19  By  widow—  With  authority  from 
husband — Age  of  ceremonial  competence.  27 
B.  492  Col.  204a  P.  I. 

20  By  widow- With  authority    from  bus 
baud     AJopt  on  by  widow  in  joint  family.     4 
B    L.  R.  883  Col.    '471  P.I. 

21  By  Lcidvio  ■  SiiccesHon  adoptions — 
AuthuTit  y  cf  hu-^h-.ind  tu  hi<  wifa  -Death  of  son 
adopted  — Subsequent  adoption  ivHh  assent  of 
some  sapindas 

A  husband  authorized  his  vife  to  adopt 
a  bOii  and  died.  The  widow  adop-tod  a  son  in 
pursuance  of  that  authority  but  the  son  also 
died.  Tlie  widow  adupti  d  a  second  time  :  Both 
adoptioi;s  were  made  with  the  assent  of  some 
sapindas;  b'jt  ttic;  assent  to  the  second  adop- 
tiou  was  of  quusmuable  validity. 

H- Id  that  the  husbai.d's  authority  was 
not  exhausted  by  the  first  adoption,  and  held 
guud  for  the  second  adoption  also,  which  whs 
Viilid  for  that  reason  iudeponden  tly  of  the 
assout  of  the  sapindas.  Sunble,  that  where 
some  sapiudas  signed  a  document  ^gseuting  to 
an  adoptioii  bv  a  widow  ol  "any  boy  ai  any 
time"  which  wo-s  not  acted  on  for  nine  years, 
during  which  pel iod  circumstances  materially 
changed,  the  assent  so  given  would  not  be 
valid  SURYANARAYaNA  v.  VkNKATA- 
EaMANa,    26  M  681 

22  ^y  wldoiv  —  S'tcc  si' m  adoption — Second 
adoption—  Testamentary  deviae—Defcas  nice  — 
Power  of  adoption.  I'^cayahility  of  execution 
Of- 

Where  a  Hindu  di^.d  in  June  1873,  leaving 
A  Will  by  which  he  up^oiutoJ  curtain  persons 


Hindu  la\y^    Adoption    (Contd). 

as  his  trustees  and  fxccutors,  with  directions 
to  them  in  respect  of  the  income  and  the 
corpus  of  his  estate,  and  authorised  his  widow 
to  adopt  a  son  to  him,  and  on  the  said  adopted 
son  dying  in  her  life  time  under  the  age  of 
twenty,  without  leaving  any  male  issue  sur- 
viving him,  to  adopt  a  second  eon  to  succeed 
to  the  share  and  interest  of  the  fust  adopted 
son  and  where  the  eventualities  contemplated 
by  the  testator  happnried  — 

Held,  that  the  second  adoption  was  in- 
valid, and  th  it  the  power  of  adoption^  on  tha 
death  of  the  first  adopted  son  leaving  a  heir 
(widow),  was  incapible    of    oxf  oution. 

Held,  also,  on  a  true  construction  of  the 
Will,  that  there  was  an  intestacy  as  regards 
the  corpus,  and  that  on  the  adoption  of  the 
first  son.  the  corpus  vest^^d  in  hira,  though  he 
was  not  entitled  to  possession  under  the 
scheme  framed  in  the  Will. 

In  the  case  of  Hindu  wills  executed 
before  the  Ist  September  1870,  the  property 
left  by  a  testator  did  not  vest  in  trustees  who 
were  considered  to  be  meiely  managers.  10; 
Moo.,  I.  A.  279  ;  25  Cal ,  lOn  followed. 

Where  undor  the  terms  of  a  Will  the 
corpus  of  the  estate  was  not  to  vest  until  the 
b  ipponi'  g  of  a  certain  event,  it  would  in  the 
meantime  vest  in  the  heir,  and  on  the  death 
of  the  heir  (intestate)  it  would  devolve  0!i  his 
heir.  AMULYA  CHARaNSEAL  v.  KALI 
DAS    SEN.     82  C   861 

23  ^y  widow -Succession — Authority  of 
husband  to  his  wife  to  adopt  — Death  of  first 
adopted  son—Second  adoption,  validity  of— 
Consent  of  sapindas  to  adoption  — Intention  of 
htii-band  as  expressed  in  aulhori  y  I ;  adopt. 

A  husband  vrbnlJy  au 'horiz-'d  b's  wife 
to  adopt  a  son.  The  autliority  was  in  general 
terms  inquiring  her  to  adopt  so  as  to  continue 
his  lino  a:id  to  provide  for  his  spiritual  benefit 
no  particular  person  being  indicated  for  adop- 
tion and  no  restriction  placed  on  his  wife^s 
discretion.  He  died  in  1861  and  aftpr  his 
death,  the  widow  in  1885  adopted  a  son  who. 
died  shortly  afterwards.  In  1898,  she  adopted 
another  son  with  the  consent  of  some  of  the 
sapindas^ 

Held,  that  the  second  adoption  was  valid» 
the  authority  to  adjpt  not  being  rxhaustod 
by  the  first  adoption.  GoumatJi  Chowdhree  v. 
Annop-^o'va  Chnwdhr  mi  (185-2),  8  S.  D.  A. 
(Ben.)  332,  dissented  from.  Ravi  Srovdur 
Singh  V.  Surbai.  ee  Dosaee  (22  W.  R  121),  ap- 
proved. In  such  a  case,  the  intention  of  the 
husband  is  to  be  mainly  consi'ier<  d.  Any 
special  instructions  which  ho  may  give  for 
the  guidMiice  of  his  widow  must  be  strictly 
followed  :  where  no  such  instructions  have 
been  given,  but  a  genf>ial  intention  has  been 
expressed  to  be  repres-";  ted  by  a  son,  effect 
should,  if  pc^^siblo,  Ita  given  to  that  intention. 
KVNNEP.aj.I  SUllYANARAYNNA.  v. 
PUCHA  v^:nkat\ramana  4  C-  L.  J. 
17!  M.  L.  J.  1903  p.  276-3  A-  L.  J  702= 
SB  L.  R.  700-100.  WN  921  =  29  M- 
582  (P.  C) 

24  %   widviv — With    sapandas    conseiit  — 
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Asaent  given  on  the  strength  of  re  presentation 
by  widow  thai  she.  h'rd  her  hu^band''s  au- 
thority to  adopt— Such  authority  found  on 
evidence  not  to  have  been  proved  -Omission 
to  ask  c'-ni^ent  of  one  of  two  hii'-bajid's  nearest 
hinsinen,  effect    of. 

Tho  first,  appellant  was  the  widow  of 
a  doceasod  Brahman  who  was  soparato  in 
estate  from  his  kinsman  two  of  whom  wore 
the  respondents  who  were  brothers  of  tho 
deceased,  and  also  divided  between  them- 
selves. The  widow,  representing  that  she 
had  the  oral  autliority  of  her  husband  to 
adopt  a  son,  obtained  the  assent  of  the 
second  respondent,  the  elder  of  the  two 
brotliers,  who  executed  a  deed  purporting 
to  ratify  the  husbatid's  authority,  and  this 
■was  signed  also  by  some  remoter  kinsmen  of 
the  husband  ;  and  the  widow  thereupon  pur- 
ported to  adopt  the  second  appellant  as  a 
son  to  her  husband.  The  first  respondent 
was  not  asked  for  his  consent,  the  widow, 
alleging,  as  her  reason  for  omitting  to  ask 
him,  that  she  knew  from  his  attitude  towards 
the  proposed  adoption  that  he  would  refuse. 
In  a  suit  brought  by  the  first  respondent 
to  have  the  adoption  declared  void  both 
the  lower  Courts  found  that  there  was  not 
sufficient  evidence  to  prove  that  the  widow 
had    any    authority    from    her  husband. 

Held,  by  the  Judicial  Committee  (uphold- 
ing the  judgment  of  the  High  Court)  that  the 
adoption  was  not  made  with  the  independ- 
ent approval  of  the  natural  advisers  of  the 
widow,  the  assent  of  the  kinsmen  who  were 
asked  having  been  given  not  in  the  exer- 
cise of  an  independent  judgment  on  the 
expediency  of  the  proposed  adoption,  but 
as  a  ratification  of  the  husband*^s  authority 
which  did  not  exist  ;  and  the  appellants 
could  not  now  set  up  such  ratification  as 
an  independent  ground  of  defence.  Nor 
had  the  widow  justified  her  omission  tc 
ask  for  the  authority  of  the  first  respond- 
ent, one  of  the  nearest  kinpmon  of  her 
husband,  and  holding  an  important  position 
in  the  family.  To  consult  him  was  essential 
to  her  obtaining  the  mind  of  the  kinsmen 
on  the  adoption,  and  her  reason  for  not 
consulting  him  was  one  which  she  was 
not  entitled  to  give.  Her  case  therefore 
failed  in  the  quality  of  the  consents  actually 
obtained,  and  tho  adoption  was  not  valid. 
jonalagadda  YENKAMMA  v.  JONALA- 
GADDA  ^UBRAMAr;IAM.  9BLB  89  =  4 
A  L  J  150  =  5  C  L  140  =  11  C  W  N  S45-2 
M  L  T  91  =  17  M  L  J  114  =  80  M  50 
(P  C) 

25     By  widow— Sapindas   consent — Exercise 
of  discretion — Authority  of  hushtud  to  wife 

Where  a  wid-nv  obtn.ins  the  assent  of  a 
sapinda  to  an  adoption  by  rcprescnti'-^g  that 
her  lato  husband  had  authoiiz.od  it  'A'han 
in  fact  he  had  not,  such  assent  is  ineffici- 
cious  in  law.  The  assent  of  a.  sapinda  to 
an  adoption  to  be  made  by  the  widov?  of  a 
dl^jeastd  kinsman  should  bo  given  by  him 
m  the  exercise  of  his  discretioii  as  to  whether 
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the  adoption    ought  or  ought  not   to  bo  made 
by  a  widow  who   has    not    received    her    hus- 
band's   authority    to  make    tho    adoption.     A. 
widow    whose  late    husband  has  died  without 
giving  her  authority    to  adopt  a   son,    applied 
for  such  authority    to  one  of  two    sapindas  of 
oqual    degree,    who   wore   divided    as  between 
themselves  and    who  were    both  divided    from 
the    dcooasod.     This    sapinda    (who     was  the 
senior)  gave  his  assent  to    the    adoption.     The 
other  was  not  asked.    On  a  suit  being  brought 
for  a  declaration   that    the   adoption   was    in- 
valid, it  was  argued    that    though   the    as-sent 
of    the    other    sapinda    had     not   been    asked 
for  at  or  about  the  time    of    the    adoption,     it 
must  be    taken    that  his   assent  had  been  ap- 
plied   for   and   refused,   inasmuch  as  tho  cir- 
cumstances and  the  attitude  he  had  assumed 
showed  that  he  would  have  refused  to  give  it. 
Held  that  the   adoption    was  invaUd.     If 
it  was  the   widow's    duty    to    seek   the  assent 
of  both  sapindas^  she  could  not    be    regarded 
as  having   discharged  her    duty,    because,   ia 
her  opinion,  such  an  application   would  have 
been    made  in  vain.     The  object   of  enjoining 
a    widow    to  seek  and  act  under  the  guidance 
of  her  husband's  sapindas  would    be  defeated 
if  she  should    omit  to  give  an    opportunity  to 
the   sapindas  concerned  to  advise  her  against 
making    an  adoption    or    against    adopting    a 
particular  boy.     If  such  an  assent    had    been 
applied    for  and  had    been    refused,   and   the 
adoption  had  than   been   made  on  the  assents 
of   one   sapinda,  the    Court  would    have  beaa 
in    a  position  to  decide   whether   consent  had 
been    withheld   properly  or   improperly   and 
capriciously.     But  it  was   clear    that   in  this- 
case,   the   widow   had     been     determined    to 
ignore  the   other  sapinda,   and    not   to   care- 
for  his  advice   or   even  to  give  him  an. oppor- 
tunity  to  advise   her.     There    is  nothing   im- 
propc-r    in    a   sapinda    proposing   to   give    his 
assent    to  a  widow   adopting  his   own  son.    if 
such   son     be    the    nearest   sapinda^    and    re- 
fusing  to  give  his   assent    to    her    adopting  a 
stranger    or    a    distant    sapinda,    if    there    be 
ra  reasonable  objection    to  the   adopt'on    of 
his  own  son.     In   the  case    of    an    undivided 
family,   it  may  be  that  the    assent   of   the    se- 
nior   sapinda,  having    the  status  o:  managing 
member,    will  be   equivalent    to    the  assent  of 
tho    family    and  will  be  sufficient.     But    this 
consideration    has    no     application    to    cases 
where    the  assent    has  to   be   sought    from  di- 
vided   kinsmen,     e.^peoially     when    they    ara- 
divide^    as    between    themselves,     SUB  RAH- 
MANYAM    y.VENKAMMA,    26  M  627- 

26  By  widow— Sapindas  consent  2:0  B.  400 
Su  BindiL  Law— Adoption  No.  7  supra. 

27  By  widow— Sapindas  consent — When 
sapinda  emsAnts  on  condition  that  adopted 
son  should  not  claim  the  property  of  his  ad- 
optive father,  adopt  ton  not  thereby    invalid. 

When  a    sapinda,    in  giving    bis    consent 

to  an  adoption,    protects  himself  from  loss  by 

stipulating    that  the  adoted    son    should    nofs 

ciaim    a  share  in  the  joint  family  proi^..rty  ia 

'  Ibe   enjoyment  of  such    sapiudaj   tiaa.  Qoassiit 
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of  tho  sapioda  is  not  given  from  corrupt  or 
improper  motives  and  tho  adoption  will  bo 
good  Kami  Heddi  v.  Hongamma,  (11  M.  L.  J 
29)  distinguished.  SHINIVASA  AlYANGAli 
V.  UANGARAMl  AYYANGAR    17  M  L  J  322 

=2MLT864  =  30M450. 

28  ^U    widow — Sapindd's   consent  — Adop- 
tion. 

Where  a  Sapinda  gave  his  consent  for  a 
consideration,  i.  e.,  a  conveyance  of  lands, 
held,  such  consent  would  not  validate  the 
adoption  made  by  the  widow. 

Where  a  deed  recited  that  tho  husband 
gave  purmission  to  adopt  and  the  Sapinda  also 
oonsented  on  proof  that  the  permission  had 
never  been  given  the  adoption  would  be  valid 
provided  it  be  shown  that  tho  Sapinda  con- 
sented     independently.     RAMI      llEDDI    v. 

KanGaMMa.    M.  L.  J  1901,  P  20 

29  By  a    senior   widow   without   consulting 
junior  xoidow  -  Validity  of. 

An  adoption  made  after  the  death  of  a 
Hindu  by  his  senior  widow,  after  having  ob- 
tained the  consent  of  his  sapindas  but  without 
consulting  the  junior  widow,  is  valid  and  can- 
not be  impeached  on  the  ground  that  such 
adoption  has  the  effect  of  divecitiug  the  estate 
of  the  junior  widow  or  her  infant  daughter. 
Bhiraawa  v.  Sungawa,  (I.  L.  R.  22  Bom.  206) 
Aniara  v,  Mahadgauda,  (I.  L.  R  ,  22  B  416) 
referred  to  and  followed.  Subrahmanyam 
V.  Verkamma,  (I.  L.  R.,  26  M.  627),  dis- 
tinguished. The  consent  of  kinsmen  is  re- 
quired on  account  of  the  incapacity  of  wo- 
men to  act,  rather  than  to  procure  the  con- 
Bent  of  all  whose  interests  will  be  defeated 
by  the  adoption.  The  Collector  of  Madura  v. 
Moottoo  Ramalinga  Sathupathy,  (12  ]\I.  I.  A., 
397  at  p.  442).     NARAYANASAMI    NAICK  u. 

MANGammal.    16  M  li  J  143  =  28  M  315 

30  By  widow  surviving—  Authority  given  to 
two  widows  jointly —  Character  of  descendibility 
not  affected  by  forfeiture  and  re-grayit  to  heirs — 
Authority  given  jointly  to  two  loidows  to  adopt 
valid  andean  he  exercised  by  one  after  the 
death  of  the  other— Adoptio)i  made  under  co-er- 
cion  only  voidable — Adoption  does  not  divest 
adopted  son  of  joint  property  of  which  he  had 
become  sole  and  absolute    oxoner. 

Tho  question  whether  an  estate  is  subjjct 
to  the  ordinary  Hindu  Law  of  succession  or 
descends  according  to  the  rule  of  primogeni- 
ture must  be  decided  in  each  case  according 
to  the  evidence  given  in  it.  Srimantu  Raja 
Yarlagadda  Mallik-arjuna  v.  Srimanta  Raja 
Yarldgadda  Durga  (L.  R.,  17  I.  h.  134  at  p. 
144),  referred  to  and  followed.  Where  an 
estate  acquired  by  sale  or  forfeiture  by  Go- 
vernment is  re  granted  to  the  heirs  of  the  for- 
mer owner  without  expressing  any  intention 
to  interfere  with  the  quality  of  tho  estate  in 
regard  to  its  descendioility  such  le  g-ant  does 
not  affect  that  quality  of  the  estate,  although 
it  would  be  self-acqui.-ed  property  in  the  hands 
of  the  grantee  aud  would  devolve  assuch 

Held,  on  the  evidetice  and  the  previous 
history  of  the  Nidadavole  estate,  that  such 
estates ..3  partible   according  to  the  ordinary 
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Hindu  Law  applicable  to  co  parcenary  pro- 
porty.  An  authority  to  adopt  gven  to  two 
widows  jointly  is  not  invalid  and  may  be  ex- 
orcised by  one  afior  the  death  of  i  hn  otiier. 
An  adoption  mido  under  oo  erci<  n  i.s  not  void 
but  voi(lai)l<!,  and  will  bo  vfilid  if  ratified  sub- 
sequently if  no  one's  interest  is  prejudicially 
affected  by  such  ratification  b'?foro  it  is  made. 
The  adoption  into  another  family  oi  the  only 
surviving  member  of  a  joint  family  iti  whom 
the  family  estate  is  vested  solely  and  absolute- 
ly, does  not  in  la  v  operate  to  divcat  him  of 
his  rights  in  such  estate.  SRT  RAJ  \  VEN- 
KATA  NAiiA  SI^IHA  APPA  liOW  y.  SRI  RA- 
JAH RANGAYYA.  16  M  L.J.  178-29  M. 
437 

(c)  Who  may  or  may  not  be  taken  in  adop- 
tion. 

31  Brother's  daughter's  son  — Custom.  15 
M  L  J  211  Col.  725  P.  II. 

32  Daughter's  son—Dattaka  and  Kritrima 
forms — Pleadings  set  up  in  the-  Chief  Couit  for 
the  first  time — Succession  to  an  adopted  son. 

Held,  that  tho  adoption  of  a  daughter's 
sou  in  the  Dattaka  form  is  invalid  and  im- 
possible under  Hindu  Law  among  the  twice- 
born  classes. 

Htid,  also,  that  in  Hindu  Law  under  the 
Kritrima  form  of  adoption,  as  also  in  adop- 
tion under  the  Punjab  Customary  Law, 
there  is  no  change  in  the  adopted  son's  fami- 
ly and  no  relationship  with  the  adoptive 
father's  collateral  relations,  who,  therefore, 
cannot  succeed  to  the  property  left  by  such 
an  adopted  son. 

Held,  further,  that  a  party  having,  with- 
out objection,  allowed  issues  to  be  struck  and 
the  case  gone  into  by  both  the  Lower  Courts 
on  the  understanding  that  the  parties  are 
governed  by  Hindu  Law  cannot  set  up  the 
plea  in  the  Chief  Court  that  they  are  governed 
by  custom.  26  M.  I.  A.  153  P  ;  147  P  R.  1889 
and  21  P.  R.  1890  referred  to  and  distinguish- 
ed.    BAlJNATHi;.    SHAMBOO    NaTH.     53 

p.  W.  B.  1908  =  113  p.  L.  R.  1908 

33  Daughter's  son  —  Bule  of  no  marriage 
possible  betiueen  the  natural  mother  and  adopt- 
ing father — Limitation — Qotras — Pravars. 

The  Hindu  Law  rule  that  there  can  be 
no  adoption  where  th^recan  bo  no  legal  mar- 
riage between  the  adopted  boy's  mother  in 
her  maiden  state  and  the  adoptive  father  is 
strictly  confined  to  be  specified  cases  of  a 
daughter's  son  and  the  mother'd    si-ster's   son 

Therefore  where  the  natural  mother  of* 
the  adopted  boy  and  the  adoptive  father 
though  belonging  to  different  goLias  have  two 
out  of  three  prauaras  in  common,  the  adop- 
tion can  be  validly  made. 

Per  Batchelor,  J,  The  authority  of  Nanda 
Pandita  must  be  accepted  except  where  it 
can  be  shown  that  ho  deviates  from,  or  adds 
to,  the  Sraritis,  or  where  his  version  of  the 
law  is  opposed  to  such  established  custom  as 
the  Courts  recognise.  RAMAOHaNDRA. 
KRISHNA  JOSHl  v.  GOPAL  DONDQ  J03HL 
10  B  L  R.  948 
84    Husband's  sister's  so7i's  adoption  accept' 
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■ed  hy  nil  agnates  and  oikor  ki'^sin.'.n — Suit  to 
set  aside-LiniUatlon  -Changv    f  partia.  potoat. 

A  Hiiula  widow  adopLud  a  3011  of  hor 
husband's  sistor,  with  Lht)  cuusoiit  of  all 
aguatoa.  Two  years  afiir  this  in  a  suit  by 
the  widow  to  sot  aaido  tho  adoptiou,  the 
adoption  was  accepted  by  all  the  possible 
<5laimant3  to  the  estate.  The  son  lost  all 
rights  in  tlio  family  of  his  natural  father. 
In  a  suit  by  tho  sous  of  one  of  the  natural 
brothers  of  tho  adopted  son  against  tho  alie- 
nees of  tho  widow  of  another  brother  to  re- 
cover properties  alienated  without  legal  neces 
sity,  it  IS  not  open  to  tho  defendants  to  sot  up 
tho  title  of  the  brother,  who  was  transfenod 
by  adoption  to  auothor  family  as  a  jus 
teUii,  hy  declaring  the  invalidity  of  the  adop- 
tion. The  bar  of  limitation  prevents  the  open- 
ing ijf  tho  question. 

Quaere:  Whether  or  not  the  adoption  of 
a  sister's  sou  by  a  Brahmin  is  valid.  Morley's 
Digest,  18  Mac.  Cons  H  L  167  ;  1  Morley's 
Digest  18— East's  Notes  Case  20,  refd.  10. 
ANUKUL  CHANDRA  MUKHEUJI  v.  SASA- 
DHAR   GANGOPADHYAYa.     2  Q  Ja  J  16. 

85  A  married  man  adopted-  Validity  of 
ado-ption  cannot  he  questioned  for  first  time  in 
second  appeal. 

Held,  that  an  objection  which  involves  a 
mixed  question  of  law  and  fact,  in  respect  of 
which  there  is  no  finding  in  the  Courts  be- 
low, cannot  he  entertained  in  becond  appeal. 
Consequently,  an  objection  that  an  adoption 
is  invalid,  because  the  adoptee  was  a  married 
man  at  the  time  of  adoption,  is  not  allow- 
able for  the  first  time  in  second  appeal.  1  W 
B  136,  9  B  285,  22  G  483  and  27  C  205  F;  17  B 
S03,  19  B  331,  18  B  679,  11  G  P  L  R  5o,  11  M  I 
A  475,  12  M  I  A  475,  and  14  0  586  refd  to. 
KANHAYA    LAL    KUMARI  u.  MT.  SATIYA. 

1  N  L  R  I 

36  Only  son — Dwyamushyayana  form- 
Power  of  Hindu  widow  to  give  her  ojily  son  in 
adoption. 

There  is  no  restriction  on  the  widow's 
power  to  make    a    valid  gift  of    an    only    son. 

The  power  of  making  Dwyamiishayayana 
adoption  is  not  confined  to  brothers  only, 
but  their  widows  may  give  and  receive  in 
adoption  an  only  son.  KRISHNA  v.  PARAM- 
SHRl.     25  B  537. 

87  Prostitute    adopting   a   girl Porsona 

desigi  ata.     26  B  491  Col ;  2049  P  I. 

88  Sisters  son — Sarswat  Brahmins  of 
Kauara — Custom — Adopion. 

Held,  that  adoption  of  a  sisters  son 
was  recognised  by  custom  among  Sarswat 
Brahmins  of  Kanara.  MANJUNATH  v.  Ka- 
VERIBAI.  4  B  L  R  140.  See  for  other 
facts  Gul :    1742    PI   264   P   II. 

39  Stranger  to  the  family  of  a  vatandar 
— Consent  of  kinsmen  and  government  27 
B    75    Col    2050   P   I. 

40  Widow's  brother's  grandson — 27  A 
417    See    Nj     17    kupra. 

(d)     Agreement    concerning    adoption, 

41  Illegitimate  sun  — Maintenance- Son  of 
a  Hindu  by  n  on- Hindu  woman. 


Hindu  law— Adoption    (Contd.) 

There  is  no  text  of  Hi  du  Tja  v  unflor 
which  an  illegitimate  son  of  a  Hindu,  by 
a  womati  who  is  not  a  Hindu,  can  claim 
maintenance.  Plaintiff,  wlio  sued  fir  main- 
tenance out  of  tho  assets  of  hi.s  deceased 
faihcr,  a  Sudra,  was  an  illegitimate  son, 
his    mother    being    a    Christian: 

Held,  that  plaintiff  could  not  bo  regar- 
ded as  a  Hindu  by  birth  and  ho  was,  ia 
consequence,  not  governed  by  Hindu  Law, 
and  was  not  entitled  to  maintenance.  Ui  dor 
the  rules  laid  down  by  Hindu  Law  for  de- 
termining tho  caste  of  the  off.-ipring  of  unions 
between  parents  belonging  to  different  castes 
(amongst  the  four  recognized  main  castes), 
tho  Dharma  or  religious  rites  applicable  to 
the  offsprings  are  those  prescribed  for  the 
mother's  caste. 

Though  an  illegitimate  child  is  entitled 
to  claim  maintenance  from  his  father  un- 
der section  488  of  the  Criminal  Procedure 
Code,  such  claims  can  only  be  enfor-jed  dur- 
ing the  life-time  of  the  father  and  the  right 
terminates  with  his  death.  Such  a  statutory 
right  is  cumulative  and  does  not  deprive 
persons  otherwise  entitled  to  maintenance, 
by  the  common  law,  of  their  right  to  en- 
force payment  of  maintenance  by  action 
brought  against  the  father  during  his  life- 
time or  against  his  estate  after  his  death. 
But  wliere  persons  are  not  entitled  under 
the  common  law  to  claim  maintenance  from 
the  father,  the  right  conferred  by  statute 
can  only  be  enforced  by  the  particular  re- 
medy provided  by  the  statute  and  to  the 
i  extent  provided  therein.  PlaintiS,  therefore, 
who  could  only  rely  on  the  statutory  right, 
could  not  seek  to  enforce  it  by  suit:  nor 
did  the  right  exist  after  the  father's  death. 
LINGAPPA  GOUNDAN  v.  ESUDASAN.  27 
M  13 

42  Ad.  pted  son  to  take  after  widow,  if 
of  good  character  — Jontingent  interest.  12 
C   W  N   668   Col    593  P   II. 

le)     Authority  to  adopt. 

84  To  adopt  from  a  class— Construction  0! 
will  to  widow  for  life  with  power  of  alienation 
10  B.  L.  R.  97  Col.   577  P.    II. 

44  Construction  of— Bandhuvallus — Words 
—2  M.  L.  T.  340   Col.     579   P.  II. 

45  Directing  adoption  from  a  family— Au- 
thority to  adopt — Power  of  Hindu  widoio  acting 
under  authority  from  her  husband— Evidence 
as  to  giving  authority  and  carrying  out  its 
directions. 

All  the  Schools  of  Hindu  Law  recognize 
the  right  of  the  widow  to  adopt  a  son  to  her 
husband  with  his  assent,  which  mav  be  given 
either  orally  or  ia  writing,  and  when  given, 
must  be  strictly  pursued.  The  widow  cannot 
be  compelled  to  act  upon  such  authority 
unless  and  until  she  chooses  to  do  so  ;  and  in 
the  absence  of  express  direction  to  the  con- 
trary, there  is  no  limit  to  the  time  within 
which  she  may  exercise  the  power  conferred 
upon  her.  In  his  case,  it  was  held  on  the 
evidence  that  the  authority  to  adopt  a  son 
had    been  given  and  its  direction    had    been 
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strictly  pursuod,  tlio  jucigmnut  of  the  High 
Court  being  aianned.  iMU'LWSA  D13I  L\L  v. 
KUNDANLAL,  3AL  J  246  =  1  ML  T 
93-16  M  L  J  174  =  8  BLR  371-28  A  377 

(P.  C). 

46  Given  by  will  to  widoio — Adoption  by 
widoio  loilh  aiUhoriiy  of  husband — Adoption 
after  hi  I  III  of  posl  humous  son  to  sole  surviving 
CO 'parcener — Joint  family — Mitahahara  law 
— Gift  to  daughter  out  of  joint  properly --Gift 
out  of  income — Right  to    partition. 

Two  brothers  formed  a  joint  family  go- 
verned by  the  Mitakshara  law  as  in  force  in 
Bombay  and  were  possessed  of  considerable 
ancestral  property.  One  of  them  died  on  14th 
September  1900  without  male  issue  but  leav 
ing  his  widow  pregnant.  The  other  brother 
died  ou  17th  December  1900  leaving  a  will, 
dated  30tli  November,  by  which  he  purported 
to  make  certain  dispositions  of  the  family 
property  and  also  authorizad  his  widow  to 
adopt  a  son  with  the  con  sen  tcf  persons  specifi- 
cally mentioned  in  the  will  :  "such  adoption 
to  bo  made  even  though  a  son  is  born  to  my 
brother's  widow."  On  18th  December  his 
brother's  widow  gave  birth  to  a  son,  the 
plaintiff.  On  17th  February  1901  the  testator's 
widow  adopted  a  son  to  her  husband  with  the 
consents  directed  in  the  will.  It  was  contend- 
ed that  on  the  face  of  the  will  the  adoption 
was  illegal  and  void  because  the  power  to 
adopt  was  part  of  a  plan  for  the  disposition  of 
the  family  property  which  was  in  contraven- 
tion of  the  law,  and  the  power  was  dependent 
on  that  plain  having  effect. 

Held,  on  the  construction  of  the  will^ 
that  the  dispositions  made  were  within  the 
testator's  compi  tinea  at  the  date  of  the  will 
and  at  the  date  of  his  death;  they  were  only 
liable  to  be  defeated  in  one  event  (which  in 
fact  happened),  namely,  his  brother's  widow 
giving  birth  to  a  son,  and  the  will  expressly 
said  that,  in  that  case,  the  adoption  should 
still   be    made. 

It  was  ah:o  contended  that  at  the  time  the 
adoption  took  place  the  family  property  h-id 
become  vested  absolutely  and  exclusively  in 
the  plaintiff,  aud  that;  the  adoption  could  not 
divest    it. 

Hiild,  that  the  adoption  being  made  with 
the  authority  of  the  husband  was  valid,  and 
under  the  circumstances  the  plaintif!  took 
the  property  subject  to  the  adoption,  and  the 
adopted  son  became  on  his  adoption  a  co- 
parcener with  the  plaintiff  iu  the  family 
property. 

Sri  Virada  Pratapa  Raghnnada  Deo  v. 
Sri  Brozo  Kishoro  Patla  Deo  (1876)  L.  R.  3  I. 
A,  154,   followed. 

Held,  also,  that  a  sum  of  Rs.  ?0,000  given 
to  his  daughter,  one  of  the  defendants,  by  the 
testator  and  transferred  to  her  in  his  life-time, 
was  a  valid  gift  and  jusLified  by  the  circum- 
stances of  the  case,  and  as  being  made  not  out 
of  capital  bu!;  ou*''  of    income. 

Held,  further,  that  partition  oi  the  pro- 
perty which  was  asked  for  ia  case  the  plaintiff 
had   no    exclusive    right     to    it    was   rightly 
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refused  by  the  Courts  in  India.  BACHOO 
r.  MANKORBAJ,  HO  W  N  769  6  0  L.. 
J.  1-9B  L  R  646  17M  L  J.  843  2 
M  L  T  295  =  81  B    373  (P  C) 

47  Given  by  will  to  widow  — Constructioa 
of  will  -Adoption  a  condition  precedent  9 
0  W   N  309  Col  :    5GG    P  II. 

48  Husband's  authority.  27  A  417.  See 
No  17  Supra. 

49  For  succession  adoptions.  26  M  681  ; 
32  c;  8G1.     Sep  No  21,  2'!  Supra. 

{F)    Ceremonies   neces.saky    for 
60     Adoption     during     wife's    pregnancy. 
29  A  310.     See  No   li  Supra. 

51  Adoption  by  will— Suit  for  possessioa 
of  immoveable  property,  plaintiff  claiming  aa 
adopted  son,  his  title  as  such  having  bcc  a 
denied  more  tban  six  years  before  suit 
21  A  195   Col  ;    1908   P  I. 

52  Dnttahoman  iiot  necessary  tuhere  adop- 
tion and  of  the  same  got —Adoption  during 
pollution — Same  gotra — Daltahnman  not  ne- 
cessary. 

An  adoption  made  during  pollution  ia 
not  invalid,  where  ti  e  adoptive  father  aud 
the  boy  adopted  are  of  ttie  same  gotra; 
no  da'tahomam  being  necessary  in  such  ck 
cnse.  11  M.  followed.  VEDAVALLI  NA- 
RASIA    V.    Mr\NGAMMA.     14    M    L    J    810 

27   M   588  at  539 

53  Sudras  amongst  none  necessary 
—  Competency  of  a  sudra  leper  to  adopt.  28 
C    168   Col    875    P   II. 

(g)    Custom   op  adoption. 

54  <  hudasama  Gameti  Garasias— Age  of 
c-remonial  competence  27  B  492  Col.  2016 
P.  I. 

55  Garbhari  Gosavis— Sous  born  after 
adoption  — Rights  of  natural  and  adopted 
sons    5  B  L  R  114  Col.   2047  P.  I. 

56  Jains— Suit  for  declaration  of  invali- 
dity of  adoption    30  A  197  Col.  280  P.  II. 

57  Purbia  Kurmis  —  Custom  —  Purbia 
Chattris  AWN  1905  P  2£9-28  A  170  Col. 
725  P.  II. 

(h)    Effect  of  adoption, 

58  Adoptees  right  in  natural  family— T.  P. 
A.  S.  6  (a)  Hindu  Law,  Revcisioner— Renun- 
ciation of  reversionary   right  is   a   transfer   •  f 

'an  expeclancri  and  as  such  is  void — Limitation}, 
Act  XV  of  1877,  schcd.  II,  art  127 -Time  does 
not    run  until  sharer  excluded. 

A,  a  member  of  an  undivided  Hindu 
family,  was  adopted  by  one  V,  a  widow. 
His  adoption  was  declared  invalid  in  1883. 
He  consented  to  reside  with  F,  and  in  1806 
orally  renounced  his  right  to  a  share  ia 
the  property  belonging  to  his  natural  family 
in  consideration  of  his  co-sharers  who  we.a 
also  the  reversioners  of  V  renouncing  the 
reversionary  right  in  the  propertiea 
held  by  V  as  the  heiress  of  her  husband.  I  a 
a  suit  brought  by  A  in  1901  for  partitioa 
of  the   property  in    his    natural  family— 

Held,  that  A's  residing  with  S  from  18?3  to 
1  >9fi  did  not  amount  to  an  abandonment  by 
A  of  his  right  to  partition  or  to  an  exclusion  of 
A  to  his  knowledge,   from   the   enjc.ymcui  of 
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his  family  proporly  and  that,  liis  right  to 
partition  vva.s  not  barred  by  article  127,  sche- 
dule   II  of  tlio    Limitation    Act. 

Held,  fiirlher,  that  the  renunciation  of 
their  reversionary  rights  by  the  reversioners 
amounted  to  a  transfer  of  an  expectancy 
and  was  a  nullity  uu-der  section  6  (a)  of  the  j 
Transfer  of  Propery  Act,  and  that  such 
renunciation  cannot  bo  a  good  consideration 
for  a  contract.  DHOOHJKTl  SUBBAYYA  v. 
DUOOKJKTTI  VENKAYYA.  2  M  L  T  184 
-30  M   201. 

59  Co7idilional  adojJtioji. 

.  An  adopttd  son  is  not  bound  by  an 
agreement,  made  on  the  occasion  of  his 
adoption  between  his  natural  parent  and 
adoptive  motlier,  whereby  the  latter  is  en- 
abled to  give  away  immovable  property  that 
would  otherwise  have  come  to  him  as 
adopted  sou.  VENKAPPA  TIMAPPA  v.  FA- 
KIRGOADA  GOVINDGOWDA.  g  fi.  L-  R. 
846 

60  Date  of  adopted  son's  rights-Continuous 
running  of  time.    9  0  W  N  795  Col.  1751  P.  I. 

61  Date  of    adopted    sons   rights  — Widows 

estate— Alieration     by     widow Adoption  — 

Subsequently  adopted  sons  right  to  impeach 
alienation-Alienee's  right  to  possession  during 
widow's  lifotime--Suit  by  adopted  son  for  pos- 
session. 12  ML  J  197-26  M  143  Col:  1952 
P.    I. 

62  Devolution  of  property— Hindu  Law 
—  Will,  construction  of— Bequest  to  widow— 
Adoption,  a  condition  precedent— Estoppel.  9 
OWN   309  Col.  566   P.  I. 

63  Grift  to  an  adopted  son  — Failure  of 
adoption  effect  of- Evidence — Wajih  ularz 
Entries  in -Custom.  Proof  of— Adoption  of 
sisters  son—Hindu  Law.  10  C  W  N  780=3 
C.  A.  J.    594  Col.  174  P  I. 

64  Share  of  an  adopted  son  with  after 
bori)  natural  son  — Son  impeaching  compro- 
mise not  registered — Binding  nature  of  com- 
promise  so    far   as   it   dealt    with    properties 

not     subject Matter    of     suit — Mitakshara 

family  -Bight  of  adopted  sons.  1  C  L  J  388 
Col.    452  P  II. 

65  Rights  of  adopted  grandson  to 
share  with  other  grandson  the  grand  father's 
estate — Grandson  being  sons — Sons  include 
a  grandson  by  adoption— Analogy  between 
an  adopted  son  and  an  appointee  under  a 
power.    15    M  L  J    299  Col.   575  P  II. 

66      Right    of    adopted     son— Adoption   by 
mother— WidoiD  divested  of  estate. 

A  Hindu  widow  adopting  a  son  under 
the  authority  of  her  deceased  husband  upon 
the  death  of  a  son  begotten  or  adopted,  whose 
estate  she  inherited  as  mother,  divests  her- 
self of  that  estate  by  the  act  of  adoption  in 
favour  of  the  son  last  adopted  by  her, 
and  such  son  takes  the  estate  immediately 
on  his  adoption.  10  M  I  A  279  (1865);  1  M  174 
(1876)  2  M  91  1879;  7  W  R  392;  24  W  R  7  183;  5 
C  615  ;  8  C  302  ;  18  W  R  359  ;  7  B  225;  11 
B  381  considered.  RAI  JATINDRA  NATH 
CHAUDHURI  V  AMRITA  LALL  BACCHI. 
5  C  W  N'  20. 
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67  Right  of  adopted  son  to  collaterals- 
Succession —  China  Jits  of  Sialkot  district 
precedents- Uncontested  cases  4  P  R  190G 
Col  773  P.  II 

(i)      FOUMR    OF  ADOl'TlON. 

68  Dvvyamushyayaua— Res  judicata-Revo- 
nue  Court — Decision  of,  on  question  of  pro- 
prietary title  26  A  468 -A  W  N  1904  P  lOO 
Col.    1007    V  I. 

69  Ihvyaimi'<Jiyaijana  —  Bi other's  widows. 
An   adoption    in   dwyamushyayann     form 

may  bo  made  not  only  by  agreement  of  two 
brothers,  but  also  by  agreement  .of  their 
widows,  12  B  H  C  R  364  dist,  24  1  A  116 
foil  -KRISHNA  r>.  PARAMASHRI.  3  B  L 
R73;  25    8   537 

70  Kritrima    form Adoption- — Natural 

father  giving  son  for  adoption  for  a  con- 
sideration—Hindu Law.  29  M  161  Col  510 
P  II. 

(j)     Heies  of  adopted  son. 

71  Of  natural  family  of  the  adopted  per-- 
son    in  the    property    of    the    adoptive    father 
79  PL  R    1902   Col    2047   P  !. 

72  Propih-qnity — Relationship  in  natiiml 
family 

For  mutual  rights  of  succession  an  adop- 
ted son  is  completely  severed  from  his  natu- 
ral  family. 

When  it  was  contended  that  in  deter- 
mining the  degree  of  propinquity  to  the 
deceased  adopted  son  in  liis  adoptive  family 
in  which  the  question  of  reversionary  tuc- 
cessioa  aro§e  the  appellant  should  be  regard- 
ed as  nearer  of  kin,  because  of  his  relation- 
ship as   natural  father. 

Held,  that  the  contention  was  not  valid. 
Relationship  as  natural  father  was  entirely 
immaterial.     1     M.ad   11   C    B     180  followed, 

\  RAJAGOPALa    TEVAR   v.    SUNDABA   na- 

j  CHIaR.    12  ML  J  64 

j       (k)     Suit   by  adopted  son. 

73  Previous  to  his  adoption — Gift  by 
I  widows  of  a  portion  of  the  property  inherit- 
1  ed  by  them  from  their   husband  — Subsequent 

adoption.     4  A  L  J  354    Col:    1954    PI. 
I       7^     Previous  to  his  adoption — Alienation  by 
j  the   tuidoiv— Right   of  the   adopted   son   to  dis- 
pute the  alienation. 

A  Hindu  widow,  inherited  her  husband's 

j  property  and    adopted    a  son. 

!  Held,    that    the   adoption    has    the    effect 

I  of  divesting    her  of  ihe  property  and   putting 

!  an  end  to  her  estate    as  heir    of  her  husband. 

The    adoption     has   the   same   effect    as   her 

death,    with   this    difference,    that,    after    the 

adoption,  she    has   a     right   of    maintenance 

against   the     adopted    son     during    the    rest 

of  her  life,    whereas    such  right  ceases  on  her 

death.     But    the     right   of    maintenance,    so 

long  as  it  is  not  a   charge    on    the   estate    or 

any  portion    of   it,    does    not   confer    on    her 

any    right    to  the    estate,    or    entitle    her    to 

transfer   it  by  way  of  sale  or  mortgage. 

If  the  widow,    before  the  adoption,  severs 

a  portion  of    the   inheritance  therefrom   and 

i  transfers     it    to     a    stranger,    without     any 

I  proper    or    necessary    purpose  , binding   thg 
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estate  absolutely  nceording  to  Hindu  Law, 
the  transfer,  logically  speaking,  mu^b  uease 
to  have  any  effect  afier  tho  adoption,  since 
it  could  only  operate  duii»'g  the  tim^  that 
the  ebfcite  was  represented  by  her  as  lieir  : 
and  tlie  result  of  theadop'ion  is  feo  teriui 
na(e  that  eatito  11  B  m9,  19  B-  809  F;  26  INI 
143  r.ot  followed.  RAMKUiy H N  M<UPPU- 
SAWMI  V.  TIIIPUUABAI  KUPPUSAWMI. 
10   B  L  R   1029 

75  Previous  to  his  adoption-Suit  by  adopt- 
ed son  to  recover  possession  of  property  of 
adoptive  father  after  death  of  the  latter  —  lo- 
ferterence  with  rights  of  adopted  sort.  2G  A. 
40  Col.  1909  P.  I. 

76  Previous  to  his  adoption — Adoption  — 
Subsequently  adop'ed  sons  right  to  impeach 
alienation — Alienees  riglit  to  possession  dur- 
ing widow's  lifetime— Suit  by  adopted  son 
for  possession.     26    I\I    143   (^ol    1952  P  I. 

(1)     Suit  to  set  aside   adopted  son. 

77  Declaratory  suit  —  Adoption— Will  — 
Declaration  of  invalidity  of  adoption  — Will 
—  Court  fee — Jurisdiction  of  court  — Rejoction 
of  plaint  — Dismissal  of  vexatious  suit  witi;out 
investigation  of  claim  — Abuse  of  process.  26 
M  560.     Col    432    P    I. 

78  i^i^'t  ^^y  adopted  son  to  recover  pos- 
session of  property  of  adoptive  father  after 
death  of  the  latter— Interference  with  rights 
of  adopted  son  26.  A  40-A  W  N  1903  I' 
162    Col.    1909    P  I. 

79  Suit  by  an  adopted  son  more  than 
six  years  after  inteferr.nco  with  plaintiff's 
rights— Claim  for  declaration  as  Lo  adoption 
and  to  recover  possession  of  property  duo  to 
plaintid  as  adopted  son  —  Maintainability. 
26  I\I  291    Col.  436   P    1. 

80  Suit  by  a  prcsoumptiou  reversioners 
to  declare  widows  adoption  —  Reversioner 
suit  by,  to  set  aaide  adoption.  1  M  L  T 
1R3-26  M    390    Col.    855.   P  II. 

81  vSuit;  by  reversioijor  for  possessian  af- 
ter widows  death  of  Hindu  widow — Suit 
for  reversiouersal  — Vidity  of«  adoption  9  C  W 
K   222    Col    1904  P  I. 

3  Advancemexst. 

Benami  purchase,,  by  kusbaod,  in  wife's 
name — Advancement  for  benefit  or  gift-  Pre 
sumption.     2aA.  3uaCol.  2051  P.  I. 

4  Alienation- 

(a)  B.y  a  CO  sharer  in  jioinb  fanatily. 

(b)  By  c-cusent  of  iieirs. 
(^)     %  g.fand  father. 

(d)  B.y  fathers. 

(e)  For  Legal  ncc-essity. 

(f)  By  a  in-anaging    member. 
(g).  By  mother. 

fJi)     By  a  sonloss  male   proprietor   ^Cus- 
tom, Punjab  ) 
(i)     liy  uncle 

(J)  J-^y  widow.  SsfHindu  Lam-Widow, 
alienalioii  hy. 

(k)     Duty  of  alienee. 

(tj.    Suit    by     rcveraiomjrs.     {iice   Cusiuui 
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:  Puiijah  ALicnatioii). 

I      (a)     By  a  CO  suaiieu   in   joint   family. 

!       1     Mjrlgnge — SaLe —  Vendee's  rights. 

One  number  of  a  jjint  undivided  Hindu 
family  mortgaged  a  siiaro  in  a  family  house. 
Tho  00  parcenary  body  afterwards  sold  tho 
entire   hoaso   to   another   person. 

Held  that  the  vendee  was  not  precluded 
from  questioning  tho  right  of  the  mortgagor 
to  mortgage  a  portion  of  the  joint  family 
property  16  A  369 ;.  1  A  429  and  2  A  893 
referred  to.  BRIJBASI  LAL  v.  GOPAL 
DAS,  AWN  1908 

2  Vendor  and  purchaser—Lien  for  un- 
paid parchaso  money.  27  M  28  Col  1807 
P   I. 

3  One  member  can  not  alienate  his  undi- 
vided share. 

Held  that  a  member  of  joint  Hindu 
family  other  than  the  father  or  managing 
member  is  not  competent  to  alienate  his 
undivided  share  in  tho  joint  family  pro- 
perty without  the  consent  of  his  co-sharcra 
6.C  749  ref.,  16  A  369  Disc.  JAMNA  PRA- 
SAD V    JAGDEO,   AWN   (1908)  163. 

4  Co  parcener  by  — Hindu  Law— Joint 
Hindu  family— Power  of  manager —Father's 
powers  —  Sons  liability — Alienation  — Credi- 
tors duty— Necessity.  4  B  L  R  587  Col  2123 
P    1. 

5.  Property  got  hy  joint  extrlions  of  father 
and  sons- Nucleus   of  vyoperly — Nature. 

A  father  and  his  sons  acquiring  their 
property  by  their  joint  labours,  and  being 
joint  in  food  and  worship,  must  be  regar- 
ded as  having  constituted  a  i^int  Hindu 
family  10  B  528  referred  to,  even  though 
there  may  have  been  no  nucleus  of  property 
which  has  come  dov/n  to  the  father  from 
his  father  or  grandfather  or  great  grand 
father.  Such  a  nucleus  is  not  absolutely 
necessary  for  a  co  parcenary,  provided  tho 
parsons  constituting  it  stand  in  the  rela- 
tion of  father  and  son  or  other  relation 
requisite  for  a  co  parcenary  system  and  thosu 
persons,  by  living,  messing  and  worshipping 
togcthor.aad  throwing  all  the  property  T,cquir- 
ed  jointly  into  one  common  stock,  mani- 
fe.st  their  intention  to  deal  with  one  an- 
other and  with  outsiders  as  members  of 
a  CO  parcenary  system  under  the  Hindu 
Law. 

A  CO  parcener  caii  alienate  the  while 
property  with  the  consent  of  other  co  par 
cencrs,  but  he  oanuot  alienate  it  so  as  to 
prejudicQ  the  rigjits  of  other  members  of 
the    family. 

If  a  property  has  acquired  the  charac- 
ter of  joint  property  under  Hindu  Law, 
certain  obligations  are  imposed  on  ic,  which 
cannot  be  got  rid  of,  by  the  co  parceners 
to  the  prcjadico  of  the  parties  in  whose 
favour  those  obligations  are  created  by  the 
law,  by  a  m>ere  agreement  to  treat  it  as  tho 
self  acquired  property  of  one  of  those  co- 
pircencrs      LALDAS"  N ARA NDAS  u.  ilOTI- 

BAi  10  B   L   R  17& 
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6  jMorhjni/''  Nntura  of  ottfxting  vtcmber^s 
Hobilily  — Limit  (I  lion. 

Two  brolhtrs,  members  of  a  joint  Hindu 
raitakslua  family  {'X(  cuted  a  mortgnge.  On 
the  death  of  one  o(  iha  brothers,  a  suit  wus 
brought,  more  than  six  years  after  the,  due 
date  of  tho  bond,  to  enforce  the  bond  agaitist 
the  property  of  all  tin;  membore  of  tho  joint 
family  including  the  mortgagor  who  vas 
alive,  tho  sons  and  grandsons  of  tho  deceased 
mortgagor  and  tho  son  of  the  surviving 
mortgagor. 

Ildd,  that^  the  mortgagee  is  entitled  only 
to  a  mor'giige  decree  ogairnst  tho  mortgagor 
who  is  alive,  that  he  has  a  right  only  to  a 
persoiuil  decree  against  the  other  defend- 
ant? and  that  the  suit,  brought  iTiorc  than 
six  years  after  tlie  due  date  of  tho  bi;nd 
is  barred  by  limitation  as  against  these  de- 
fendants other  than  the  mortgagor.  27  C 
7G2    F,    15    A  75    not  followed 

The  fact  that  a  son  of  the  deceased  mort 
gagor  signed  the  mortgage  bond  as  a  wit- 
ness does  not  render  him  liable  as  if  be 
were  one  of  the  mortgagors.  BHAGAWAT 
N.  CHOWDHURY  v.  SUBA  LAL  JHA,  7 
C  L  J  195. 

7  Co  parceners  jointly  alienaling  MHak- 
shara—J'int    Hindu  family. 

A  CO  parcener  in  a  joint  Hindu  Mitak- 
shara  family  catmot  alienate  his  own  share 
of  tho  family  property.  3  Bing  L  R  31 
foil. 

On  tbe  severance  of  the  family  by  the 
decree  in  a  partition  suit»  the  niortgaga, 
which  was  i'-.  thn  nature  of  an  inchoate 
right,  became  p-  rfected  as  regards  tbe  share 
of    the    mortgagor    19    C  401  ref. 

Samhle:  The  co- parceners  A  and  B,  who 
purchased  the  interests  of  another  eo-parce- 
Der  C,  under  tbe  money  decree  obtained 
in  a  partition  suit,  with  full  knowledge  of 
the  mortgage  in  favour  of  the  plaintiff  by 
C,  are  estopped  from  contesting  the  right 
the  plaintiff  had  14  0  401  Diss.  PARSIDH 
NARAIN  SINGH  v.  J.\NKI  SINGH,  7  Q 
L  J  644 

(b)  By   consent   of   heirs. 

8  Grand  father  by — Hindu  Law— Joint 
family  -  Manager's  power  to  alienate  joint 
property-  Father's  debt — Necessity  -Litiga- 
tion expenses — Ancestral  debts-  Guardians 
and   Wards  -5    B  L  R  678    Col   2127    P    1. 

(c)  By  Grand  Father— To  his  daugh- 
ter. 

9  Grandfather  giving  income  to  his  daugh- 
ter—Grandso7i    vol   (bj( cling—  Estoppel. 

A  grandfather  only  credited  to  his 
daughter  in  his  accounts  some  of  the  joint 
family  property,  and  paid  to  her  tbe  income 
derivable  from  it,  but  the  property  itself 
was  not  severed  from  the  joint  estate.  His 
minor  grandson  did  not  protest  against  his 
grandfather's  payment  during  his  grandfa- 
ther's   lifetime. 

Ecldf  that  he  was  not  estopped  from 
contesting  the  validity  rf  an  alienation 
made  of  tbe   corpus  oi  sugh  property  sub- 
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seqnejUly. 

Tho  text  in  Mitakshara  1-i  27  cannot 
be  held  to  authorise  the  setting  apart  of  a 
considerable  portion  of  the  family  property, 
whether  moveable  or  immoveable,  and  the 
partition  o(  it,  among  the  ladies  of  the  family 
2'.)  B  51,  24  B  517,  22  M  113  distinguished. 
KUGTLl  KAMAKSIII  AI\1MAL  v.  liAl'PULA 

ghaKrapani  r.HicrTiAR,  17  M  L  J  405 
=  80  M  452-3  M  L  T  23. 

(d)       liY     FATUKU 

10  Ancestral  property  to  be  proved  by 
son  conttsiirig  alienation  of  ancestral  pro- 
perty by  his  father— Ancestral  property  — 
Onus  on  son — Ancestral  property  mixed  up 
with  self  acquired---128  P  W  R  1008  Col  753 
P    II    P    C. 

11  AnteccdoiL  and  moral  dhL— Joint  Hin- 
du family  property — So/i's  liability — Sale  or 
mortgage  by  father  for  a  debt  net  antece- 
dent. 

In  order  to  justify  a  sale  or  a  mortgage 
of  joint  family  property  by  a  Hindu  father 
so  as  to  bind  the  son's  share,  there  must 
be,  in  fact,  an  antecedent  debt,  t.e  ,  a  debfe 
prior  to  the  mortgage  or  salo.  VENKaTA- 
RAMANAYA  PANTULU  v.  VENKaTARA- 
MANA    DuSS    PANTULU.     ML  J   1906,  p 

69  (F  B)  =  29  M   200 

12  Antecedent    and    moral   debt—    o-par- 
I  cener  by — Hindu  Law-  Joint  Hindu    Family 

—  Power  of  manager — Father's  powers — Sons 
liabily — Alienatioii  —  Creditor's  du'y — Neces* 
sity.     4  B.  L.  R.  587  Col.  2123  P.  I. 

13  Antcc  dent  immoral  debt  —Fathers 
by  Hindu  Law— Maintenance— Right  of  con- 
cubine to— Father's  power  to  alienate  joint 
property  to  his  concubine.  3  B  L  R  64.7  Col. 
2125  P.I. 

14  Antecedent  immoral  debt  —  Father's 
debts  —  Specific  performance  of  a  contract* 
against  minor.  26  B  326—3  B  L  R  898  Col. 
2125  P.  I. 

15  Of  dibulfer  property — Eiligions  endow- 
ment-Dcbuttir  property-Succe.'ision  in  manage- 
ment—Joint Hindu  family  -  Mitakshara-Right 
of  suit. 

In  a  family  governed  by  the  Mitakshara 
law,  a  person  on  his  birth  becomes  entitled 
jointly  as  shcbait  of  debutter  property  held  by 
the  family.  Ukoor  Doss  v.  Chunder  Sekhur 
Doss  (o  W.  R.  Livil  Rules  152),  approved  and 
Gnanasambanda  Pandara  Sain^adbi  v.  Velu 
Pandaram  (I  L  R  23  Mad.,  271  ;  L  R  ,  27  I  A 
69),  referred  to.  Where  in  a  family  governed 
by  tbe  Mitakshara  law,  the  father  and  the 
uncle  of  tbe  plaintiff  had  alienated  ancestral 
debutter  property  fur    their  own  benefit. 

Held,  ihat  the  plaintiff  was  entitled  to 
maintain  a  suit  to  have  it  declared  that  the 
alienation  was  bad  and  ought  to  be  set  aisde 
and  possession  of  the  properly  given  to  him. 
RAM  CHANDRA  PANDA  v.  RAM  KRISHNA 

mahapatra.    88  c-  507- 

16  For  religious  nurpose  to  spite  one  of 
his  son — Validity — Father  by — Hindu  Law— 
IMiiaksbara  family-Status  of  members-Power 
of  member  to  dispose  qI  his  share.    6  G  W  i^ 
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651  Col.  2124  P.  I. 

17  Mortgage  or  Bale  by  father  of  karta 
— Burden  of  proof  in  eifchor  case  as  to  validity 
of  against  interest  of  other  members  of  the 
family.     2;J  T.  L.  R.  8  Col    299  P.  I. 

18  Mitakshara  family — Alienalioii  of  fa- 
milTj  properly  by  fdlhei- — Linbility  of  sons  for 
father's  debt— Sals  ur  inortg(ige~-Suit  by  mort- 
gagee against  father  and  son  for  sale  of  mort- 
gaged prop)erty — Decree,  form  of. 

In  a  joint  Mitakshara  family  consisting 
of  a  father  aiid  his  minor  son,  the  father 
mortgaged  property  belonging  to  the  joint 
family.  It  was  not  proved  that  there  was 
any  legal  necessity  for  the  loan  or  any  in- 
quiry by  the  lender,  nor  that  the  loan  was 
contracted  for  illegal  or  immoral  purposes. 
In  a  suit  by  the  mortgagee  against  the  father 
and  the  son  to  enforce  the  mortgage,  com- 
menced within  six  years  from  the  due  date 
iBxed  by  the  mortgage. 

Heldy  that  the  mortgagee  was  entitled  to 
have  the  security  enforced  as  against  the 
share  of  the  mortgagor  and  also  to  a  decree 
which  would  enable  him  to  realize  the  debt 
by  the  sale  of  the  share  of  the  son  in  the 
ancestral  property.  Luchmun  Dass  u.  Giri- 
dhur  Chowdhry,  I.  L.  R.  5  Oal.  855,  Khalilul 
Bahman  v.  Gobind  Pershad,  I.  L.  R.  20  Gal. 
328  followed.  The  decision  in  Luchmun  Dass 
V.  Giridhur  Chowdhury,  I  L  R  5  Gal.  855,  is 
binding  on  the  Court.  There  is  a  distinction 
between  the  position  of  the  son  in  a  suit  in 
a  mortgage  by  his  father  is  sought  to  be  en- 
forced against  his  share  in  the  property,  and 
his  position  after  the  alienation  has  been 
completed  by  an  execution  sale.  Nanomi 
Babuasin  v.  Modhun  INIchun,  I  L  R  13  Gal. 
21;  L.  R.  13  I  A  1,  Bhagbut  Pershad  Singh  v. 
Girja  Koer,  I  L  R  U  Gal.  717  ;  L  R  15  I  A  99, 
Suraj  Bunsi  Koer  v  Sheo  Pershad  Singh.  I  L 
R  6  Gal.  148  ;  L.  R.  6  I  A  88,  Girdharee  Lall 
V.  Kan  too  Lall,  14  B  L  R  187  :  L.  R.  11  A.  321, 
Jamna  V.  Nain  Sukh  I  L  R  9  All,  493,  re- 
ferred to,  Maheswar  Dutt  Tewaii  u.  Kishun 
Singh,  I,  L.  R.  34  Gal.  184  dissented  from. 
KISHEN  PERSHAD  CHGWDHUIU  v.  TI- 
VAN   PERSHD   SINGH,     IL  R  34  C- 735. 

19  Sale  and  mortgage  by  father,  after  'parti- 
tion not  binding  on  the  son. 

H'ldy  that  it  was  not  open  to  a  father  to 
deal  wilh  the  property  of  his  divided  son,  so 
as  to  bind  that  son,  and  where  the  estate  is 
divided,  the  father  cannot  sell  what  does  not 
fall  to  him  in  the  division.  (22  M  519  and 
28  A  508  refd)  RATHNA  NAIDU  v.  ANJA- 
NACHARIAH.    4  M  L  T  277- 

20  Alienation — Mortgage  by  father — Right 
of  subsequently  born  son  to  object — Hindu  Laio 
— Joint  family. 

A  mortgagee  obtained  a  decree  for  sale 
of  the  mortgaged  porperty  and  purchased 
the  same  himself  in  execution.  Tlie  mort- 
gagor's sons  who  had  not  been  born  at  the 
time  of  the  mortgage  sued  to  recover  their 
shares  in  the  properly  on  the  ground  that 
under  the  Hindu  Law  their  father  was  not 
competeat  to  mortgage  the  property,  it  being 
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ancestral. 

Held,  that  the  sons  had  no  right  to 
object,  for  they  were  not  in  existence  at 
the  date  of  the  mortgage.  CH.aTTaHPaIi 
SINGH  V.  NaTHa.  WNA  1906,  P  26  = 
8  A  L  J  88 

21  Mortgage  by  father — Son's  right  to 
contest  father's  debts  — Suit  agairat  father — 
Son's    liability.     28  C.  517  Col.    650  P  I. 

22  Mortgage  by  father— Son's  right  to  con- 
test— Joint  Hindu  family — Suir.  for  sale  oa 
mortgage  by  father,  son  being  no  party — 
Subsequent  suit  by  son  for  declaration  of 
non-liability  of  his  share  under  the  decree. 
24  A  211    AWN  1902  P  24  Col.  651  P  I. 

23  Mitakshara— Alienation— Right  of  son 
to  contest  validity  of  alienatiors  of  ancestral 
properly  made  by  father  or  grandfather  prior 
to  son*s  birth — Mortgage  of  ancestral  properly 
— Son's  right  of  redemption. 

Under  the  Mitakshara  school  of  Hindu 
Law,  a  member  of  a  joint  family  can  contest 
the  validity  of  the  alienation  by  his  father 
or  grandfather  only  of  such  an  interest  ia 
the  ancestral  property  as  existed  at  his 
birth  and  vested  in  him  by  his  biith. 
Where  there  is  a  complete  transfer  of  pro- 
perty by  mortgage  by  the  father  or  grand- 
father prior  to  the  birth  of  such  member, 
the  only  interest  that  may  vest  on  birth  ia 
the  equity  of  redemption.  BHOLANATH 
KPIETTRY  V.  KARTICK  KISSEN  DAS 
KHETTRY.    34  C  372  =  11  C  W  N  462. 

24  Prior  to  son's  birth— Mitakshara  by 
father — Custom— Hindu  Law— Alienation  by 

childless  proprietor Right    of    unborn    son. 

117   P   L  R    1903-55  P  R  1903  Col   2103   P  I. 

25  Rrliv quishment  by  father  without  soil's 
consent—  Joint  Hindu  family. 

Held,  that  Hindu  sons  living  jointly  with 
their  father  are  not  the  co-tenants  of  his 
holding. 

Held,  further,  that  a  relinquishment  of 
his  holding  made  by  the  father  without  the 
consent  of  his  sons  is  perfectly  valid,  10 
O  C  235  ref.  S.AR.ABJITSINGH  v.  MOHAN 
SINGH.     110C292. 

26  Sale  of  ancestral  properly  by  the  father 
luith  no  ant'.ccdent  debtor  valid  necessity,  to 
suppoit  it — S%tit  by  sons  to  set  aside  sale  so  far 
as  affecting  their  interest. 

A  sale  of  ancestral  property  by  the  father 
in  a  joint  Hindu  family  may  be  set  aside  on 
suit  by  the  sons  so  far  as  it  affects  their 
interests  in  the  property  if  there  is  no  an- 
tecedent debt  or  valid  necessity  to  support 
it,  although  the  transaction  may  Lot  be 
shown  to  be  tainted  with  immorality.  Debi 
Prashad  v.  Jai  Karon  SingJi  (I  L  R  2i  A 
479),  referred  to.  Dibi  Singh  y  J\a  Ratn  (I  L 
R,  25  A  614)  distinguit-hed.  RAM  DAYAL 
V.  AJUDHIA  PRASAD.  I  L  R,  28  A  328 
-3   A    L  J   81. 

27  Alienation  of  self -acquired  properly  by 
father  -Son's  light  to  contest—  Partition  ajter 
bequest,  but  b  for   testator's    dea'h. 

A  Hindu  father  can  alienate  his  self- 
acquired  property,  iu  ftcy    way    to   thg  pre 
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judico  of  bis  sons.  Tho  latter  cannot  undor 
Hindu  Law,  control  his  fathor'.s  power  of 
disposition.  20  A  2G7  P  0  refd.  An  un- 
divided Mitaksliara  family  member  cannot 
bequeath  even  his  own  share  of  joint  pro- 
perty, because  at  the  moment  of  death  the 
right  of  survivorship  is  at  conflict  with  tho 
right  by  devise.  Tlien  the  title  by  survi- 
vorship, being  tho  prior  title,  takes  pjo 
cedence  to  the  exclusion  of  that  by  devise. 
If  an  undivided  member  o£  a  joint  Hindu 
family  bequeo.thes  his  share  of  property  and 
a  partition  of  the  property  is  made  subse- 
quent to  the  execution  of  the  will,  but  bo- 
fore  the  death  of  the  testator,  the  bequest 
is  valid  103  P  R  1894,  18  G  157  P  C  Dist, 
153  P  R  1883  Ref.  SOHAN  LaL  v.  LABHU 
BAM.    150  PR  1907 

28  Self-acquired  property  of  sons  right 
to  contest — Ancestral  property — Father's 
power  over  self  acquired  property— 24  M  429 
Col    2126    P   I. 

29  Mother's  declaratory  suit  that  ancestral 
properly  in  father's  hands  is  liable  for  mar- 
riage (xpenses  of  daughter. 

Expenses  of  a  daughter's  marriage  are  a 
legally  forceablo  charge  on  the  ancestral  pro- 
perties in  the  father's  hands  by  the  customary 
Hindu  Law  23  M  512,  6  A  682,  11  A  220  follow- 
ed 26   M  512    dissented  from-. 

The  father  cannot  with  impunity  alie- 
nate such  properties  with  the  clear  motive 
of  defrauding  his  daughter's  claim  2  A  315, 
5  B  99,  23  A  83  followed  3  T  L  R  38  ex- 
plained. 

The  same  principles  should  be  applied 
to  alienations,  which  are  intended  to  defeat 
the  unmarried  daughter's  rights,,  to  be  pro- 
vided with  the  usual  expenses  at  her  mar- 
riage, out  of  the  family  property  as  to  the 
wife's  or  v^idow's  rights  for  maintenance 
against  alienees  who  are  mere  volunteers 
or  who  conspired  with  the  father  to  defeat 
the  daughter's  claims  18  T  L  R  218- referred 
and  followed. 

A  Hindu  mother  can  sue  as  guardian 
of  her  minor  daughters,  for  a  declaration 
that  such  ancestral  properties,  in  the  bands 
of  the  father's  alienees,  are  sulij.ecfc  to  the 
obligatio.n  to  provide  sufficient  funds  for 
the  reasonable  expenses  of  her  daughter's 
marriages,  when  ihey  arrive  at  niariiage- 
able  ages, — except  in  so  fur  as  such  aliena- 
tion is  founded  on  a  valuable  considera- 
tion   16    M    L    J   312-28    M    57    rele-rred    to. 

in  such  a  suit  the  court  is  not  bound 
to  fix  the  exact  am  and  which  might  be 
required  for  buch  expenses,  at  the  time  of 
the  marriage.  6  A  617  and  6  T  L  R  37 
followed.  MINAKSHl  ANANDAM  u.  RUB- 
RAMONIAN  ARUMUKHA  NAINAR,  22  T 
JL   R  74. 

30  Alienation  by  fathei  —  LiabUlly  of  son 
for  fallm's  dtbl-Sati-  ur  viokuJ'  ge  by  father 
hindihg  on  y  loheu  the  t:  i$  n  dibt  eliding 
prior    Lo    the   t<(ile    or    vwilgcujr. 

A  sale  or  mortgage   of  juiut  famil)  pro- 


Hindu  Law— Alienation    (Contd.) 

perty  by  a  father  is  binding  on  tho  son'a 
share  only  when  there  is  an  antecedent  debt, 
i.  c.,  a  debt  existing  prior  to  and  indepen- 
dently of  the  sale  or  mortgage.  Where  the 
debt  is  incurred  at  tho  time  of  sale  or  mort» 
gage,  it  is  not  an  antecedent  debt  withia 
tho  meaning  of  those  words  as  used  in  tho 
j  idg,ment  of  tho  Privy  Council  in  Sursj, 
Bunsi  Koer  v.  Shoo  Persad  (I  L  R  5  Cal 
148).  Chidambara  Mudalia*'  v.  Koothaperu- 
mal  (I  L  R  27  Mad  326),  dissented  from, 
Rami  Ayyangar  v  Ponnammal  (I  L  R  21 
Mad  28),  approved. -VENKATARAMANAYA 
PANTULU    V.     VENKATARAMANA     DOSS 

PANTULU,  I  L  R  29  M  200;  16  M  L 
J   69^  F  B. 

(e)  For  legal   necessity, 

31  Of  impartible  Raj — Debts,  legal  neees'- 
sity  for  — Nature  of  prouf  by  creditor  9  G 
W    N    330-32  0   158    Col    273    P   II. 

(f)  By  A  MANAGIi'^G,  MEMBER. 

82  Junior  member  by  as  manager— Effect 
of  Court  order— Mi takshara.  29  G.  797  CoL 
2129  P.  I. 

83  Co-parcener  by  alienation — Joint  Hia- 
du  family— Power  of  manager-  Creditors 
duty.     4  B.  L   R.  587  Gol.  2123  P.  I. 

(g)  By  mo'i^hbr. 

34  Of  propeity  obtained  at  partition  with 
her  sons— Partition— Mothers  share — Life  es- 
tate—Day  abhaga  law. 

Under  the  Hindu  law  accord.ing  to  tha 
Bengal  School  when  upon  partition  a  share 
is  given  to  the  mother  she  gets  it  simply  in 
lieu  of  or  as  provision  for  her  maintenanca 
and  not  because  she  is  a  co-parcener  in  tha 
estate- and  the  share  reverts  upon  her  death 
to  her  sons  out  of  v/-hose  portion  it  was  taken. 
13  C  336;  340,  15  C:.  292  and  16  C.  758  folk 
HRTDOY  KANT  BHATTACHARJEE  v.  BE^ 
HARI  LAL  MOOKERJEE.  U  Q.  W-  N-  239i. 
See  for  o  her  facts  Gol.  412  P.  II. 

(ll)       By  a  SONLESS  male  PRaPRIETOR, 

See  Custom  of  the  Punjab  Col.  755  to  757; 
P.  II. 

i)    By  uncle. 

35  Previous  suit  ccmpromised — Effeat 

In  this  case  the  widow  of  the  last  holder 
of  an  impartible  estate  was- in  its  possession 
under  a  will.  Her  husband's  nephew  sued 
her  to  contes-t  the  will  and  to  recover  posses- 
sion. The  suit  v/as  compromised,  the  widow 
being  left  in  possession  during  her  lifetime. 
of  the  estate  as  gaddiiuidiin ,  but  without  the 
pov/er  to  transfer  or  charge  the  estate  in  any 
way,  an  a"uuity  of  Rs.  12,000  per  annum 
being  settled  upon  ibe  nt  phew,,  and  it  being 
declared  that  after  the  death  of  the  widow, 
the  nephew,  or  any  representative  (k  liiru 
vukam)  of  his,  who  may  be  alive  at  the  time, 
bluiM  be-  the  absolute  owner  {malik  mustaqilj 
01  the  esiate  and  shall  occupy  the  gaddi. 

Held,  upon  the  construetio-n  of  the  com- 
promise, 1  hat  the  character  of  the  estate  as 
It,  bad  been  handed  down  from  father  to  son 
for  generations  was  nob  changed,  that  the- 
I  ephew  took  an  abaolute  ves'td  in  terest  itj 
the  property  the  etio^  meat,  of    it.  being  post- 
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poned  duriDg  the  life  of  tlio«  widow  and  tbat 
upon  tho  death  of  Iho  nephew,  the  oatato 
devolved  according  to  tho  rules  of  primoge- 
niture govornitig  impartible  estates  and  did 
not  pass  to  Hjo  widow  of  the  nephew  as  an 
estate  governed  by  tho  ordinary  rules  of 
HiDdu  Law.     HARPAL  SING  v.  LEKHHAJ. 

5A  L.  J  425    AW.  N  1908  p.  192. 

(j)     By  widow, 

Seti  Hindu   Law— Widoio— Alienation  by. 

(k)     Duty  of  alienee. 

<iQ  Hindu  Law -Widoio— Alienation  for 
legal  ncc&ssiiy  —  Duty  of  person  advancing 
money  lo  a  Hindu  widoiu— Burden  of  proof. 

If  a  mortgagee  advances  money  to  a 
Hindu  widow  holding  a  widow's  estate  in  the 
property  mortgaged  after  making  proper 
inquiry  for  Ihe  purpose  of  ascertaining  that 
the  money  is  required  for  legal  uecessicy,  it  is 
not  ii.cumbout  on  him  to  see  that  the  money 
be  advances  is  applied  to  meet  such  legal 
necessity,  nor  is  he  bound  to  ascertain  tbat 
every  pice  of  the  money  so  advanced  is  ac- 
tually required  for  a  legal  necessity.  Aniar 
Nath  6'o/i  v.  Achan  Kuuiuar,  d.  L.  K.  U  All. 
420),  referred  to.  GHANSHaM  SINGH  v. 
BADiYALAL.    A- W- IJ- 1906  P-  169  =  24 

A  547. 

37  Custom— Successor,  liability  of-Pachis 
Sawal,  authority  of—Legal  necessity,  debt 
for  —  Custom  82  C.  158  Col.  734    P.  IL 

38  Gambling  in  litigation —  Public  policy 
Champerty  pleaded  by  a  third  party  12. 
C.  W.  N.  y*J3  (P,C.)  Col.  632  P.  II. 

(1)    Suit  by  reversioners, 

39  Contesting  alienation— Suit  to  recover 
property  31  B.  1  Col.  1863  P.  I. 

40  Contesting  alienation  —  Alienation  by 
widow  with  consent  of  some  of  the  next 
reversioners.    8   0.  C.  21  Col.  430  P.  I. 

5-    Applicability  of  Hindu  Law. 

1  To  agricultural  communities,  Punjab — 
Alienation  by  sonless  proprietor  of  ancestral 
immoveable  property  to  daughters— Liight 
of  collateral  of  eight  degree  to  contest  alie- 
nation—llattal  Jats  of  Jallo  tebsil  Lahore. 
Jl  P  R  1908-13  P  W  II  1908-92  P  LR 
1908   Col   2119    P   II, 

2  To  Brahmos  and  Sikbs— Applicability 
of  Sikhs— Effect  of  lapse  from  orthodox 
practices -135  P  L  li  1903—31  C  11  (P  C) 
Col    514     P    I. 

3  To  Punjabi  Khalris  of  Rawalpindi  — 
DauglVer  succeeding  in  preference  to  col- 
laterals.    102  P  R  1907  Col  778  P  11. 

4  To  devolution  of  agricultural  tenancy  — 
4  N  L    R  9  Col   367  P    11. 

5  Interest  not  claimable  ivhere  no  agree- 
vient  and  not  demand  in  luiiting  — Liter  est 
Act.  Act  XXXII  of  lS(i9— Intel  est  not  claim- 
able lohere  no  agrettnent  and  no  demand  in 
writing— Hindu  Laio  not  applicable  in  cases 
of  payment   of  interest. 

Interest  is  not  claimable  where  there 
is  no  agreement  to  pay  interests  and  no 
demand  in  writing  so  as  to  bring  the  case 
within   the   provisions   of    the    Interest    Act. 
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Hindu  Law  docs  not  apply  in  sue  h  matters 
as  the  payment  of  interest  and  .hj  rule  of 
law  above  stated  applies  in  cases  in  which 
tho  partie.s  are  Hindus,  S'aunadunappa  v, 
Shivbasawa,  (I  L  R  31  Bom  351),  uoi  fol- 
lowed. Annaji  Rau  v.  Raju  Bai,  (6  M  H 
C  R  400),  followed.  SUHR\^rANlA  aIYaR 
V.   SUBKAMANIA    AlYAR    3    ML   J    278  = 

18  M   L  J  245-31   M  250 

6  Jains  -Petforjna)ice  uj  funeral  ceremo- 
nies --  Minor   son  —  ]Vidoiv, 

According  to  Hindu  Law,  which  applies 
in  this  respect  to  Jains,  the  son  of  a  deceased 
person  has  the  preferential  right  to  the  per- 
formance of  tho  monthly,  six-monthly  and 
anniversary  ceremonies  of  the  deceased.  It 
is  not  only  his  right  but  his  religious  duty. 
In  default  of  the  sou  (which  term  includes 
tlie  grandson  and  great-grandson)  it  is  the 
duty  of  the  widow  to  get  them  performed 
where  the  husband  has  died  in  division  and 
tho  widow  becomes  his  heir.  The  widow 
is  not  only  interested  in  the  performanoa 
of  the  ceremonies  but  where  the  son  is  a 
minor  it  is  her  religious  duty  to  see  tbat 
they  are  duly  performed,  SUNDARJI 
DaMJI  v.  DaHI-BAI,  6  B  L  R.  1052- 
29  B  316. 

7  Khoja  Mahomedans  —  Marriage  by 
Mahomedan  rites—  Succession  and  inheritance 
Hindu  Laic-Widoio  —Marriage— Maintenance. 

Although  a  Khoja  and  his  wife  ara 
married  according,,,  to  Mahomedan  rites,  yet 
at  the  time  of  his  death,  so  far  as  regards 
the  succession  of  his  property,  be  is  a  Hindu. 
If  his  brothers  lived  joint  with  him,  big 
widow  would  be  entitled  to  maintenance 
out  of  bis  estate  while  bis  property  devolved 
on  them.  According  to  Vyavabar  Mayukh, 
which  governs  Khojas  for  the  purpose  of  in- 
heritance and  succession,  when  a  person  in- 
herits the  estate  of  the  deceased,  be  takes 
it  as  an  universitas  with  all  the  rights 
and  liabilities  annexed  to  it.  Maintenance 
of  those  whom  the  deceased  was  bound  to 
maintain  and  payment  of  bis  debts  are 
liabilities  which  are  annexed  to  the  estate 
in  the  bands  of  those  who  take  it. — 
RASHID  y.  SHERBANOO,  fi  B  L  R  874 
-29  B   85.  ^    ^  nu    ss,     it 

8  Jhiwars  of  Jugatpur  Bazar,  Amritsar 
District —  Alienation  by  male  proprietor, 
158   P.   L,    R.    1908  Col.  702  P.  II. 

(6)  Apostacy  or  change  of  reli- 
gion. 

1  Christian  converts  from  Hinduism 
may  form  Co-parcenership.  31  B.  25  Col, 
78  P.  I. 

2  C:onversion  before  Act  XXI.  of  1850  — 
Ft-malo's  right  to  compromise  —  Effect  of 
compromise  entered  into  by  a  Hindu 
female  with  a  limited  estate.  29  A.  487 
Col.  491  P,  II. 

3  Conversion  of  wife  — Right  of  Hindu 
husband  to  conjugal  rights.  See  Hindu  Laio 
Marriage   conjugal   rights, 
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(7)  Ascetic 

1  Jlis  csttile  —  Bairagies  siiccession— Custom 
—  lliglit  of  preceptor's   prcce}>l'-r. 

Kound  that,  by  custom  provalontamonRst 
tlio  ru\iragoos  Trccoptor's  prccoptor  of  the 
deceased  is  entitled  to  succoedto  his  property 
to  obtain  Letters  of  Administration  to  his 
ostato.  TIIV^  COLLEcyrOR  OF  DACOA  v. 
JAG  AT  CHUNDEU  GOSWAMT,     28  C  608. 

2  His  succession — Religious  Hindu  Law  - 
Mutt- Succession  of  mohaut,  -  Power  of  mo- 
hant  to  alter  succession.  7  0  W  N  145  Col. 
93G   P    II. 

(8)  Authorities  on  or  Religious 
Texts  of  Hindu  Law. 

1  Balambhattis,  commentaries  of Suc- 
cession—Competition between  full  sister  and 
balf  brother's  son— Milakshara  — Sister's  place 
in  the  line  of  heirs— Vyavahara  Mayukha 
views  of    on    the   point— 30,  311    Col   4    P   II 

2  Daya  Bhaga-  Shebaitsliip,  right  of  in- 
heritance of  Dayabhaga  Chap  IV  Section 
3  V  31,  32,  33,  spurious  Rival  wife's  son  and 
daughters  son— Stridhan  AyanLuk.  8  C  L 
J  369  Col.     572    PIT. 

3  Dayabhaga  and  Milakshara  — No  differ- 
ence as  to  Kartas  debts— Manager  contracting 
debt  for  family  purposes— Liability  of  other 
members— Manager  sued  in  /lis  parsonal  cipa- 
cily-Oiher  mmibns  being  adult -Effect  of  — 
Mitakshara  La?y— Dayabhaga  Law 

Where  the  debt  was  incurred  by  a  mana- 
ging member  of  a  Hindu  family  for  family 
purposes,  and  a  decree  was  obtained  against 
the  managing  member  for  recovery  of  the 
eaid  debt. 

Held,  that,  though  the  other  members  of 
the  family  were  not  parties  to  the  suit,  they 
were  bound  by  the  decree  passed  against  the 
manager  in  respect  of  the  debt. 

But  a  decree  for  such  a  debt  obtained 
against  the  managing  member  alone  where 
the  other  members  are  adults,  cannot  be  exe- 
cuted against  the  joint  family  property  if  the 
managing  member  was  sued  not  in  his  repre- 
sentative but  in  his  personal  capacity. 
DWARKA  NATH  CHOWDHURY  v.  BUNG- 
SHI  CHANDRA  SAHA.     9  C  V/.  N.  879- 

4  Mitakshara    and   mayukha — Stridhan — 

Settlement  for     wife Inheritance — Law   of 

Bombay  School — Mitakshara — Vyavahara  Ma- 
yukha-Coioidow-Husband' s  brother-Husband' s 
brother  son — Deed  of  gift,  construction  of —Abso- 
lute or  limited  estate  of  inheritance- Vyavahara 
Mayukha,  ch.  IV.  s.  10,  placita  28  and  30,  cons- 
truciov  of 

By  the  Hindu  Law  of  the  Bombay 
School,  viz  the  Mitakshara  subjtct  to  the 
doctrine  to  be  found  in  the  Vyavahara  Mayu- 
kha where  the  latter  differs  from  it,  a  co-widow 
is  entitled  to  succeed  to  the  property  of  a 
woman  dying  without  issue,  in  preference 
to  herhusband's  brother  or  husband's  bro- 
ther's son.  A  deed  executed  by  a  Hindu  in  fa- 
vour of  his  future  wife  conveyed  immoveable 
property  to  lier,  "her  heirs,  executors,  ad- 
ministrators  and   assigns"    on  the  condition 
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that  if  sho  died  "without  leavinp;  issue  of 
the  intended  marriage  who  shall  succeed  to 
a  vested  interest"  in  the  property,  and  with- 
out exorcising  a  power  of  appointmcl.  given 
her  by  the  deed,  then  "  the  property  Bhall 
vest  in  her  legal  heirs  according  to  the 
Hindu  Law  of  the  Bombay  School.*' 

Hidd,  that  she  took  an  absolute  estate  of 
inlioritanco  in  the  property,  Tiie  true  oou- 
struction  of  placitum  30  of  C.  IV.  s.  10  of 
the  Vyavahara  Mayukha.  and  one  that  brings 
it  into  harmony  with  the  Mitnkshara,  and 
also  reconciles  it  with  ilacitum  "28,  is  that  it 
it  should  bo  read  dist  ibutiv  ly  as  regards 
the  property  of  womm  married  accordirig 
to  one  of  the  approved  forms  and  the  pro- 
perty of  those  married  in  one  of  tiie  lower 
forms.  In  the  one  case  those  of  the  heirs 
enumerated  by  Brihaspati  who  are  blood 
relations  ot  the  husband,  namely,  the  hus- 
band's sister's  son,  the  husband's  brother's 
son,  and  the  liusband's  brother  will  succeed 
to  the  woman's  property  and  in  the  other 
case  the  relations  of  the  father  will  succeed. 
The  order  of  succession  is  not  indicated  ia 
the  series  of  he  rs  enumarated  by  Briliaspati. 
The  solution  is  to  be  found  by  reference  to 
placitum  2Q  \n  which  the  heirs  are  described 
as  the  nearest  sapindas  of  the  wife  in  the 
husband's  family,  or  the  nearest  to  her  ia 
her  father's  family,  as  the  case  miy  be.  The 
list  is  not  exhaustive,  and  neither  a  co-widow 
nor  any  other  sapindas  of  the  husband  is 
excluded.  The  words  "and  the  rest"  mean 
or  include  the  other  relations  of  the  husband 
or  father.  The  co-widow  therefore  tak«.s  in 
her  right  place  and  is  a  preferential  heir  to 
the  husband's  brother  or  husband's  brother's 
sou.-BAl  KESSERBM  v.  HUNSRaJ  MO- 
RARJI.  8  A  L  J  484  ;  iO  C  W  N  802  =  4 
C  L  J  9  =  16  UL^  44(3  =  8  B  L  K  446  = 
80  B  431   (P  C). 

5  Mitakshara  as  in  Bombay —  Brahmins — 
Unchastily  of  loife — Husband  abandoning  her 
— Effect  On  mar/i:(ge  and  mutual  inheiitanca 
— Her  heir."  to  property   immorally  acquired. 

The  Mitakshira,  as  interpreted  iu  the 
Bombay  Presidency,  is  the  loci  in  Berar  S. 
A.  No.  136  of  1906  of  the  J.  C's  Court  Cen- 
tral Provinces,  and  2  Berar  Law  Journal,  135 
followed. 

If  a  Brahmin  in  obedience  te  Hindu 
law,  totally  and  finaly  abandons  his  wife 
on  the  ground  of  unchas'iity,  inexpible  or 
unoxpiated,  so  as  to  destroy  and  her  present 
and  future  claims  on  him  and  his  inher- 
itance, the  relationship  ut  marriage  is  dis- 
solved 2  N  W  P  300  4  M  243  9  M  466  23 
M  171  25  C  275  29  A  4  6  0  L  J  372  12  M 
277  Diss  18  M  1.33  21  C  ^7  referred  to. 
so  far  as  it  sustaints  the  civil  rigiits  and 
obligations  of  husband  and  v>Mfe  inter  se. 
The  husband's  right  to  inherit  thj  property 
of  the  wife  ceases  simultaneously  with  the 
destruction  of  the  wife's  right  inhorit  the 
property  of  her  husband  8  M  169  referred 
to. 

Even   supposing   that   by  her  uuchastity 
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and  abandonment  her  civil  contract  of 
marriage  with  that  husband  remained  as 
undissolved  as  the  sacramental  and  moral 
bond  between  them,  the  husband,  and  a 
fortiori  his  sapindas,  cannot  come  in  the 
but  of  heirs  to  the  acquisitions  of  a  fallen 
wife  by  and  during  her  degradation  and  after 
her   excommunication. 

Even  if  the  husband  and  his  sapindas 
could  bo  supposed  to  bo  heirs  to  such  an 
estate,  then  having  regard  to  the  principle 
of  consanguinity.  17  B  758,  GO  119,  2  B 
338,  429,  5  B  110,  121,  13  M  10,  14  M  149.  17 
M  182,  22  A  338,  12  B  505,  1  A  4G,  4  B  104,  5 
M  149,  4  C  550,  22  O  317,  32  G  87 L  referred 
to  as  the  predominant  essential  of  iicir.sbip 
under  the  Mitakshara,  to  tlio  position  given 
to  female  heirs  by  the  scliool  of  law  vvhirh 
prevails  in  Berar,  to  the  systematic  pre- 
ference given  by  all  schools  of  Hindu  law 
to  females  over  males  in  the  matter  of 
succession  to  woman's  estate  and  to  the 
history  of  the  estate  in  dispute,  the  sister's 
daughter  of  the  woman  ig  a  prefercntjal 
heir  to  her  deceased  hubband's  brother's 
son.  RAMPRASAD  v.  MT.  SUBU  BaI.  4 
N.  L.  R.  3i^ 

6  Mitakshara  construction — Inheritance- 
Mother  inheriting  to  her  son  takes  a  limitul 
estate — Funeral  cerenioiez  of  mo'her — Son's  re- 
ligions duty  to  perform  them—Tiieir  expenses 
are  charge  upon  the  son's  estate — Mitakshara 
— Interpretation. 

Under  the  Hindu  law  applicable  in  Bom- 
bay 9k  mother  succeeding  as  heir  to  her  son 
takes  a  limited   estate. 

The  duty  of  performing  the  funeral 
ceremonies  of  a  mother,  that  is  pindadana 
or  offering  the  funeral  oblations,  is  laid 
down  as  a  religious  injunction  binding  on 
her  son  in  absolute  terms  by  ihe  Hindu 
law.  The  duty  is  independent  of  any  assets 
left  by  her.  Tha  expenses  of  performing 
the  funeral  ceremonies  are  therefore  a 
charge  on    the    son's    estate. 

According  to  Vijnaneshvvara,  where  an 
act  is  directed  to  be  done  and  the  omission  to 
do  it  is  stated  to  be  sinful,  the  direction 
imposes  upon  the  person  directed  an  im- 
perative and  absolute  obligation  to  do  the 
act. 

v.,  a  Hindu,  died  leaving  him  surviv- 
ing his  mother  B,  who  succeeded  to  his 
property.  B  made  a  will  in  favour  of  her 
daugiiter's  daugbter  P,  who  succeeded  to 
the  property  on  her  death  and  performed 
her  funeral  ceremonies.  The  plaintiff,  a 
reversionary  heir  of  V,  alleging  that  B  took 
only  a  life-interest  in  the  property,  sued  to 
recover   its  possession. 

Held,  that  the  plaintiff  was  entitled  tj 
recover  the  possession  of  V's  property  as 
V's  heir,  only  on  condition  of  fulfilling  the 
obligation  binding  the  estate,  vi2,  of  com- 
pensating P  for  the  expenses  she  had  in- 
curred in  performing  the  funeral  ceremo- 
nies of  B.     BRIJBHUKANDAS  v.  BAI  PAR- 

YATI.    9   B    L   R   1178-32  B  26. 
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7  Mitakshara    in  N   W    P— Joint    family 

—  Presumption  ag  to  paternity  applicable 
only  to  offspring  of  married  couple.  27 
M    32   Col  :    233    P    I. 

8  Mitakshara    in   N    W    P— ISIigration    of 

family Savings     from    auceatral    property. 

29  C  4i3  Co):  21G7  P  I. 

9  Mitakshara  females  not  expressed  of 
heirs— Father's  sister's  son — Son's  daughter 
not  a  preferential  heir.    28  A.  187  Col.  5  P.  II. 

10  Moral  rules —Mahant -Property  held 
by  head  of  mutt.     2G  M.  79  Col.  744   P.  I 

11  Nilkantha's  commootary  — Hii  method 
of  dealing  with  texts — Alienation  by  widow 
to  next  reversioner.     7  B.    L.  R.    G22  Col.  C90 

P.  ir. 

-  12  N  inda  Piodita  on  matters  of  Hindu 
Law — Rule  that  no  adoption  allowed  where 
no  marriage  possible  between  the  natural 
mother  in  her  maiden  state  and  adopting 
father.  10  B.  L.  R.  948.  See  Hindu  Laio 
Adoption  No.  33. 

Id  Ragunanthana  murderer  cannot  succeed 
to  tlie  estate  of  the  murdered  —  Onus — Acquittal 
by  a  Criminal  Court — IJncJiaslity  mother. 

A  person,  party  to  the  murder  ot  a  certaia 
person,  cannot  succeed  to  the  estate  of  tho 
murdered  person. 

So  a  mother,  parly  to  the  murder  of  her 
son,  will  be  excluded  from  the  inheritance, 
which  will  pass  to  the  next  reversioner. 

The  acquittal  of  the  mother  by  a  Crimi- 
nal Court  of  tho  charge  of  murder  is  no 
answer  to  a  civil  suit  by  the  next  reversioner 
claiming  to  succeed  in  preference  to  the 
mother.  But  the  reversioner  should  establish 
the  mother's  complicity  in  the  fatal  act  by 
clear  and  satisfactory  evidence  ;  and  it  is  not; 
enough  to  raise  a  case  of  suspicion  against 
her. 

An  unchaste  mother  can  succeed  to  her 
son.  Only  a  widow  and  no  other  female  caa 
ba  exluded  for  unchastity. 

Held,  further  that  illicit  intercourse  with 
a  person  not  belonging  to  an  equal  or  superior 
caste,  though  it  may  produce  degradation  of 
tho  woman,  does  not  affect  tho  proprietary 
rights  of  the  degraded  person  sinco  ihe  passing 
of  Act  XXI  of  1850  ;  nor  can  it  be  contended 
that  aggravated  unchastity  has  that  eflect. 
5  M.  149,  4  B.  104,  23  M.  171,  4  C.  550,  2G  M. 
509  1  A.  4G,  22  C  347,  32  C.  871,  30  C.  521,  3 
M.  269  (2G9).  5  C.  77G  C787)  5  M.  149  referred  to. 
Ragunanthana  is  no  authority  in  Southern 
India.  VEDaMMAL  v.  VEDANAYAG.\ 
MUDALIAR.  18  M-  L- J.  70-2  M.  L.J. 
533=31  M.  100. 

14  Vyavahara  Mayukha  and  Mitakshara 
—Succession— Half-brother's  son  and  full  sister 
—BalambJiatta   and   Nayida   Pandita. 

By  mitakhshara  a  sister  comes  just  af- 
ter tho  grandfather  so  if  the  competitioa 
is  between  her  and  a  half-brother's  son,  the 
latter,  being  higher  in  tho  line  among  heira 
sepecifically  mentioned  in  t'.e  ^litaksbara, 
is  entitled  to  preference  ever  her  as  Irtir; 
though  it  would  be  otherwise  in  cases  go- 
verned  purely  by  the   law  of  the  Vyavahara 
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Mayukha. 

Westiopp,  C.  J.  decision  3  B  353  refer- 
red to  80  far  as  it  proceeds  upon  Balam- 
bbatta's  doctrine,  is  unsouud  ;  and  its  am 
thority  as  a  binding  decision,  -whore  the 
question  is  between  a  sister  and  a  half- 
brother,  must  be  confined  to  cases  to  which 
the  law  of  the  Vyavahara  Mayukha  alone 
is  applicable.  28  B  82  and  5  B  L  R  676 
explained. 

Balambhatta's  commentary  on  the  Mi- 
takshara  is  not  regarded  by  Hindus  in  the 
Bombay  Presidency  as  an  authority  to  be 
accepted  in  the  interpretation  of  the  for- 
mer work  without  question.  These  obser- 
vations apply  more  or  less  to  Nanda  Pandita 
also. 

The  rule  of  the  Bombay  High  Court 
is  that  where  the  Mitakshara  is  silent  or 
obscure,  it  must,  generally  speaking,  invoke 
the  aid  of  the  Vyavaliara  Mayukha  to  in- 
terpret it,  and  harmonise  both  the  work'^, 
so  far  as  that  is  reasonably  possible.  BHAG- 
WxN  VITHOB\  V.  WARUBAI  BABORAO 
MUDKB,  10   B  L  R  389. 

9  Caste 

1  Caste  questions— OSspring  between  a 
Hindu  and  a  Christian  woman.  27  M  13 
See   Hindu   Laio — Adoption   No  41. 

10  Compromise. 

1  Of  family  dispute-Self  acquired  pro- 
perty—Presumption— A  W  N  1904  P  244— 
27    A  203  Col:  488,  489   P  II. 

2  By  father— (Dower  Law) —11  M  L  J 
70  Col  :    48   P  I. 

See  also  15  M  L  J  49i,  1  C  L  J  388 
SC  W  N  386,  11  M  L  J  10  Compromise 
No   17,   21,   21  (a),  50   P  11. 

11  Conjugal  rights 

1  Conjugal  rights— Restitution  of — See 
Hindu  Law — Marriage — Conjugal  rights. 

12  Conversions. 

See  Hindu   Laio--Apostaty  supra. 

13  Corporation. 

\  Corporation,  idea  of— Religious  endow- 
ment.   27    M    435   P    II. 

14:    Custom. 

1  Acharaj — Virt — Bight  to  receive. — In- 
junction. 

It  is  settled  law  that  'virt''  is  an  aa- 
eig'iable  and  inheritable  property,  and  it 
may  be  the  subject  of  contract,  and  an- 
cestral right,  or  customary  proceeding  be- 
tween the  participators  in  the  right  of  tak- 
ing it.  But  as  between  the  *  acharaj  *  and 
the  jajman  there  is  no  property,  the  rela- 
tion is  purely  voluntary  and  the  jajmans 
an  employ  whatever  acharaj  they  choose. 
The  Cijurt  enjoyed  the  defendant  from  act 
ing  as  acharaj  and  receiving  virt  except 
where  he  is  personally  chosen  by  the  jaj 
vians    to   act  as   acharaj      PR   38    of    1872  ; 

7  of    1877;    119    of    1879    and    3    B,    232    re- 
ferred   to.     GUR    SAHAI  V.  KARM  CHAND. 

8  P  K  1901. 

2  Of  cutchi  memons.  See  Cols  827,  628, 
FII. 
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3  Family     custom — Primogeniture.     la-     ' 
heritanco.     23    A   37    Col:    170    P    I, 

4  Family  custom— Mayukha  succossioa 
collaterals -Aban  Thakurs  of  Oudh.  24  A 
273    Col  :  733   P   IT. 

5  Wajib-ul-arz--**Aulad  Pisri  "  and  Aulad 
dukhtari — Meaning  of — Custom,  proof  of . 

Held,  that  in  view  of  the  ordinary  Hindu 
Law,  the  expression  "aulad  pisari"  in  a 
Wajib  ularz  means  "  male  issue  "  while  the  o 
<3xpression  ''aulad  duklotari"  in  that  very 
document  meaua  *•  daughters  and  their  malo 
issue,'" 

Held,  also,  that  opinions  of  witnesses 
together  with  the  Wajib  id  nrz  were  suffioi- 
ent  proof  of  custom.  DAL.TIT  SINGH  v. 
DEEP   SINGH.     6   0  C  132- 

6  Widoiv's  estate— Effect  of  imchastity  af 
widow— Hindu  law— Custom. 

There  is  no  general  cu>itora  in  the  Pun- 
jab by  which  a  Hindu  widow  forfeits  her 
husband's  estate,  when  vested  in  her,  by  aa 
act  of  unchastity.  In  the  absence  of  a 
proved  special  custom,  where  the  parties  are 
Hindus,  Hindu  law  applies  and  according 
to  that  law  the  widow's  estate  is  not  for- 
feited. P  R  No.  107  of  1888;  5  Cai.  776  <P. 
C  )  followed.  Mussummat  ATRI  v.  DIDAR 
SINGH.    76  PR  1901. 

15  Daughters  Estate. 

See  Hindu  La/w — Inheritance  and  swcces* 
sion— Daughter. 

16  Debts  and  decrees. 

ia)     Debts. 
(b)    Decrees. 
{a)     Debts. 

1  Accounts  stated  by  father— Absolute 
gift— Period  o  f  payment  to  legatee.  26  B  319 
Col   1296  P    I. 

2  Ancesstr^l  family  trade,  debts  of^-InsoU 
vent  Debtor'* s  Act  (II  and  12  Vict  cap  21)  S  7 
30—  Ancestral  trade  carried  on  by  brothers 
in  undivided  family — Insolvency  and  dis- 
charge of  all  the  ad'ult  members— Minor  sorh 
of  one  brother  not  a  party  to  insolvency 
proceedings — Order  vesting  family  property  in, 
Ojfficial  Assignee — Sale  by  Official  Assignee  of 
land  so  vested — Subsequent  suit  against  minor 
— Sale  of  his  interest  in  the  land — Validity. 

■  Seven  brothers  who  carried  on  a  business 
(which  had  previously  been  conducted  by 
their  family  for  very  many  years)  applied 
to  be  adjudged  insolvents  in  the  Court  for 
the  relief  of  insolvent  debtors  in  Madras. 
They  comprised  all  the  adult  members  of 
the  family  at  the  time  when  the  applica- 
tion was  made,  and  all  the  debts  included 
in  their  schedule  had  been  incurred  in 
connection  with  family  business.  A  being 
a  son  of  one  of  them  and  a  minor  at  the 
time,  was  not  a  party  to  the  insolvency 
proceedings.  The  applicants  in  due  course 
obtained  their  discharge  and  an  order  was 
passed  vesting  their  property  (which  in- 
cluded land)  in  the  Official  Assignee  in 
Madras.  At  a  date  subsequent  to  that  of 
the  vesting  order,  plainfifis  purchased   from 
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the  Official  Assigtioe  part  of  the  laud  so  vest- 
ed and,  later  still  B  brought  a  svuit  against 
A  for  money  duo  on  a  bond  ant'  obiained 
a  decree.  In  tb>e  execution  of  that  ducroc, 
A'a  share  in  the  said  land  was  brought  to 
sale  and  purchased  by  B  Upon  a  suit  being 
brought  by  plaintiffs  for  a  declaration  that 
the  purchase  by  B  was  inoperative  and  void 
by  reason  of  the  prior  sale  to  plaintiffs  by 
the  Official   Assignee— 

Reldy  that  plaintiffs  were  entitled  to 
the  declaration.  Also^  that  inasmuch  as 
the  trade  was  an  ancestral  one  (an*  not 
one  commenced  by  the  managing  members 
during  the  minority  of  a)^  and  as  the 
scheduled  debts  were  incurred  in  the  course 
of  such  trade,  and  all  the  adult  members 
had  applied  for  the  benefit  of  the  Insolvency 
Act  the  debts  were,  at  least  primi  facie, 
binding  on  the  whole  fam.ily,  including 
the  minor.  It  waa  not,  therefore,  necessary 
for  plaintiff  to  prove  the  character  of  each 
debt  on  the  existence  of  family  necessity. 
In  cases  in  whieh  S^  7  of  the  India  In- 
solvenoy  Act  applies^  the  vesting  order 
vests  in  the  OfiScial  Assignee  only  the  real 
and  personal  estate  and  effects  of  the  in- 
solvent. And  where  the  insolvent  is  a 
member  of  an  undivided  Hindu  family,  his 
undivided  interest  in  the  joint  fam^ily  pro- 
perty, and  it  alone  vests  in  the  OfSoial 
Assignee  whether  he  be  the  m-anaging:  mem,- 
ber  or  a  junior  meraber  of  the  family.  The 
proprietary  interest  of  the  m-embers  other 
than  the  insolvent  (even  though  they  be 
his  sons),  will  continue  vested  in  them:,  j 
The  effect  of  S.  30of  the  Insolvent  Debtors' 
Act,  and  the  analogous  provision  aontain- 
ed  in  S.  2G6-  of  the  Code  of  Civil  Procedure, 
eonsidered.— NUNNA  BRAHMAYYA  SETTI 
V.    CHILARABOZINA      VENKITASWAMY. 

26  M  214. 

3  Antecedent  debt,  tvjeaning  of — Son*^s  right 
to  challenge,  a  ready  money  dtbt  contracted 
by  ih&  father— Ground  for  challenging^  a  dcbi 
contracted   by  a  Hindn  father, 

Where  family  property  is  mortgaged- 
by  a  Hindu  father  to  stciirfr  ropayntent  of 
an  advance  m.ade  at  the  time  of  the  ra^ort- 
gage^  hig  son  cannot  challenge  on  the 
ground  th<it  there  was  nat  an  antcced^iut 
debt.  In  order  to  o-hallenge  such  a  trans 
action,  he  mast  show  that  either  the  debt 
was  no-t  contracted  at  all  or  Ib  no  longer 
in  existence  or  is  tainted  with  immorality 
24    A    459     followed. 

Antecedent  debt  is  a  deht  existing  piior 
to  and  independently  of  a  sale  ok  murtgage 
of  joint  Hindu  fanaiy  property  29  iM  20o 
referred  to;,  and  debt,  incurred  at  thp  time 
of  sale  or  mortgage,  is  not  an  antecedent 
debt,  within  the  meaning  of  those  words 
as  used  by  the  Privy  Council.  &  C  148,  28 
A  a23  A  W  N  1901,  P  &7  referred  to.  JANGI 
SINGtl     V.    CHaUDHUI     GANGA    SINGH. 

10  0  c  aeo. 

4  Antecedent  debt — Falher^s  power  to  alie- 
naU  anGestral  property-  -AttacJimenl   of    sow's 


share   S.   276   Civil    Procedure   Code. 

A  Hindu  father  has  the  right  to  sell 
or  mortgage  ancestral  property,  including 
the  interest  therein  of  his  sons,  in  satisfac- 
tion of  his  antecedent  debts,  provided  those 
debts  wore  not  contracted  for  immoral  or 
illegal  purposes.  This  right  arises  according 
to  Hindu  Law  in  virtue  of  the  pious  obliga- 
tion of  the  son3  to  pay  the  debts  ot  the 
father,  which  were  not  illegal  or  immoral. 
He  is  virtually  alienating  the  property  for 
them  and  on  their  behalf  in  discharge  of 
their  pious  duty  in  accordance  with  the 
power   given    to  him   by  Hindu  Law. 

Hence,  where  the  right,  title  and  inter- 
est of  a  Hindu  son  ia  joint  ancestral  pro- 
perty has  been  attached  in  execution  of  a 
decree  against  him-,  and  its  private  aliena- 
tion by  him  prohibited  by  an  order  of  the 
Court  under  S.  2T6  ot  the  Code  of  Civil 
Procedure,  1882,  hia  father  is  deprived  of 
the  power  of  alienation  of  that  interest  ia 
satisfaction  of  his  own  debts.  SUBRAYA 
YITHAL  NAIK  v.  NAGAPA  SUBAYA 
SHANBHOG,   10   B  L   E   1206- 

5  Antecedent  debt— Mortgage  by.  fatJher— 
SorJs  liability. 

It  is  the  pious  duty  of  a  Hindu  soa 
to  pay  a  mortgage  debt  incurred  by  his^ 
father,  even  though  the  mortgage  was  not 
made  for  ttie  payments  of  a  debt  antece- 
dent or  prior  to  the  transaction.  24  A  459 
foil  20  C  328  ;.  21  M  23;  24  A  450-KALLU 
y.   FA  TEH.     1    A    I'  J    816- 

6  Antecedent  debt— Necessity  of,  to  bind 
son's-  share  of  undevided  family  property 
alienated   by   father-l  M  L  T  28—29  M  200. 

See   Hindu  Lmu  -  Alienation  No  30  eupra. 

7  Btisiness  of  family  reversioners  bound  to 
pay  family    trade  dibts   incurred  by  widov). 

H»'ld,  that  the  trade  debts  properly  iu- 
eurred  by  a  Hindu  widow,  on  the  credit 
of  the  assets  of  the  business,  to  which  she 
has  su-cceeded  as  the  heiress  of  her  decoas- 
fdt  husband,  are  recoverable,  after  her  death, 
out  of  the  assets  of  the  bus.inees»  as  against 
the  reversioners,  who  have  succeeded  thereto, 
even  in  the  absence  of  a  specific  charge. 
20  D  200  followed.  RADFI\  KiSHAN  y. 
JANKI,  AWN  (1907).   155  ,   ^ 

g  Business  of  fnvidy— Deb's  incurred  for. 
Hindu  Laio—Widoii'^s  estate -Liability  of  es- 
tate in  the  hands  of  reversioners  for  debts 
incurred  by   widno. 

Even  in  the  absence  of  a  specific  charge 
the  trade  debts  properly  incurred  by  a  Hindu 
widow  for  the  purposes  of  business,  to 
which  she  has  succeeded  as  tbe  heiress  of 
her  deceased  husband,  are  rocuvorablQ  after 
her  death  out  of  the  family  property  or  a 
part  thereof  as  against  the  rover^iouers  who 
heavsucceeded  thereto.  SAKllABHAl  NA 
THUBHAI  V.  MAGANL\L  MUL  CHAND. 
3BL  R  738  =  26   B  206  (F   B). 

9  C'opaiG(nei*s  ii>irriage,  dMsfor—MitaK- 
slkara—Maynkha-Mdriiaga-  Sumrkara— Fa- 
mily purpose. 

According    to    Hindu    law    a  debt   con- 
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tractccl  for  tlio  niarrifvn;o  of  a  co-parcenor 
in  a  joint  Hindu  family  is  binding  on  the 
other  co-parcontr  as  a  debt  contracted  for 
a  family  purpose  and,  therefore,  for  the 
benefit  of  the  family.  27  U  28  dissentod 
from. 

Under  the  IMitaksliara  as  well  as  the 
Mayukha  the  word  "  Shamslcara  ordinarily 
includes     maninr^o.      SIJNDllABA  I      JaVJI 

DAC.nu  V.  sinv  nauayan  uidkhRa- 
NA.  9  B  L  R  1366-3  M  L  T  44  =  32 
B  81 

10  Father's  debt- Son's  day  to  pays  must 
criminally  misappropriated  by  father.  27  M. 
71  Col.  881  P.  I. 

11  Father's  debt-  Contarcted  for  immoral 
purposes.  IC  C.  P.  L.  R.  1903  P.  69  Col.  232 
P;   II. 

12  Fathei's  debt- Son's  liability-Defence 
that  debt  were  incurred  for  immoral  pur- 
poses. A.  W.  N.  1908  P.  Gl-5  A.  L.  J.  175- 
30  A.  156  Col  282  P.    II. 

13  Father's  diU  —  LiahiWy  of  son^^Immo- 
rat  debts  -Joint  Hindu  J. t mil y  -  Dtbl»  incurred 
to  pay  previous  iimmral  dibts-Burden  of  proof 
—  Minor-  Mortgage  executed  duiing   minorily. 

A  Hindu  father  incurred  debtd  f'vr  im- 
moral purposes.  After  his  debt  his  elder  son 
claiming  to  be  the  sole  heir  mortgaged  the 
ancesiral  property  and  paid  off  the  debts 
The  mortgage  was  admitted  as  valid  by  the 
yourger  son,  who  was  at  that  time  a  minor. 
The  mortgagee  transferred  his  mortgage  to 
the  plaintiff,  who  brought  a  suit  against  both 
the  souf,  for  sale  of  the  mortgaged  property, 
and  set  up  an  alternative  claim  on  the  ground 
that  it  was  the  pious  duty  of  Hindu  sous  to 
pay  their  fatliei's  debts. 

Held,  (1)  that  the  mortgage  was  not  bind- 
ing on  the  younger  son,  for  he  was  a  mii\or 
at  the  date  of  its  execution.  30  Cal.,  639 
followed. 

(2)  That  the  original  debts  being  barred 
by  limitation  the  claim  in  the  alternative 
was  bad»  even  if  it  could  legally  be  set  up, 
which  was  doubtful,  23  A.,  206, 16  Mad.,  99: 
17  Mad  ,  122  referred  to.  That  neither  the 
mortgagee  nor  the  p/aintiff  could  claim  the 
benefit  of  S.  74  of  the  Transfer  of  Property 
Act,  for  the  original  debts  were  paid  off  by 
the  elder  son  and  not  the  mortgagee. 

(3)  That  as  it  was  proved  ih&i  the  ori- 
ginal debts  were  incurred  for  immoral  pur- 
poses the  liability  could  be  resisted  on  that 
grount  by  the  younger  son.  That  as  the  pro- 
perty had  not  passed  out  of  the  joint  family, 
it  was  not  necessary  for  the  son  to  show  that 
his  father's  creditors  were  aware,  or  might 
have  bean  aware,  when  the  debts  were  cou 
tracted,  of  the  immoral  purposes  for  which 
the  money  was  borrowed, 

Where  debts  have  been  incurred  for  im- 
moral purposes  by  the  father  in  a  i^int  Hindu 
family  and  then  money  is  borrowed  from  a 
third  party  to  pay  of  such  debts  and  such 
third  party  seeks  to  recover  from  the  son  the 
money  so  borrowed,  the  son  is  competent  to 
put    forward    as    a    defence,    the    immoral 


Hindu  law-Debt  &  decree    (Contd) 

character  of  his  father's  original  debts.  He 
is  not  confined  in  hia  ylcadings  to  the  cir- 
cumstances of  the  loan  taken  to  pay  of! 
tliose  debts.  6  1\I  II  C  R  .'571  at  383  followed 
MAHAR^J    SINGH   V.  l^ALWANT     SINGH 

8  A  L  J  274-A  W  K  1906  P.  117-28  A- 
508- 

14     Fathers    debt— Son     impleaded     after 

father's    death  — Objection    taken    by    son   in 

execution  proceedings.     147    F.  \\.    1907    Col. 

1011  P.  II. 

\      15     l^'athera  debt— 'ICxecation  against  son — 

\  Ancestral  property.     31  C.  G42    Col.  1148  P.  I, 

16  Father's  failure  to  discharge  debts  — 
Son's  liability  to  pay  L#imitation.  31  M.  161 
Col    721  P.  li. 

17  Fathers  debt — Suit  brought  against  the 
son  more  than  G  years  after  the  date  of  decree 

9  0.  C.  350  Col.  1916  P.  I. 

18  Father's  failure  to  discharge  debts — 
LhnHation  Act  1877,  Schedule  II,  Article  120— 
Suit  by  creditor  of  Hindu  father  against  his 
sons. 

On  the  12th  July  1897  the  creditor  of  a 
Hindu  father  obtained  a  decree  on  a  bond 
payable  on  the  18th  June  1894  against  the 
father  alone.  lo  execution  on  the  obj^xtion 
of  the  sons  ancestral  property  of  the  family 
attached  by  the  decree- holder  was  released 
from  attachment  on  the  20ih  January  1900» 
Oq  the  22ad  January  the  creditor  brought  (V 
suit  against  the  sons. 

HAd,  that  article  120,  schedule  II  of  the 
Limitation  Act  was  applicable  to  the  suit, 
and  as  it  was  filed  within  six  years  from  the 
date  when  the  right  to  sue  accrued,  i  e.,  18tb 
June  1891  it  was  not  baried.  15  AIL, lb-, 
folloued,  23  Mad.,  292  •  i&Mad.,  99,  referred  to. 
NARSINGH  MISRA  v.  LALJi  MI&RA.  A» 
W  N  1901P-84  =  23  A.  206 

19  Faihei's  dibt— Liabllily  of  son — Decree 
against  Hindu  father — Agreement  by  judgment- 
debtor  and  Ms  son  in  satisfaction  of  decree — 
Hindu  Law. 

A  Hindu  father  and  his  son  governed  by 
the  Mitahihara  executed  two  bonas  carrying 
interest  in  satisfaction  of  a  decree  obtained 
by  the  plaintiff  against  the  father.  To  a  suife 
on  one  of  them  it  was  pleaded  that  the  bond 
was  void  for  Court's  sanction  as  to  its  terma 
had  not  been  obtained.  The  plaintiff  urged 
that  the  son  not  being  a  party  to  the  decree 
his  claim  against  him  was  not  open  to  the 
objection  of  want  o^f  sanction  of  Cowrt  and 
that  the  claim  as  regards  principal  at  least 
was  maintainable. 

Held,  overruling  the  contenti 'CS  that 
the  claim  must  be  dismissed.  As  the  sod 
could  also  be  proceeded  against  in  e:xpcutiOQ 
of  the  decree  the  plaintiff  could  not  make 
him  liable  under  the  bond.  And  as  the  pro- 
mise to  pay  principal  with  interest  was  the 
consideration  for  the  bonds  the  agreement  to 
pay  interest  was  not  separable  from  the  agree- 
ment to  repay  principal  &,nd  the  whole  claim 
was  liable  to  be  dismissed  GOVINl)  KRISH- 
NA  GUJAR    V.  SAEHARAM    NARAYAN.     6 

B.  L  R  834  =  23  B  883. 
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20     Family   concern,    debts  for  —  S,on's  liabi- 
lity   to  pay — Malinger. 

A  father  anci  Viig  four  sons  formed  a 
joint  Hindu  family.  Ho  contracted  a  debt 
in  the  course  of  h'\a  dealings  relating  to  the 
joint  family  concern  and  for  the  purposes 
of  that  cancern.  He  \Ta3  assisted  in  his 
business  by  three  of  his  sons  (defendants 
Nos.  1  — 3);  the  fourth  son  was  a  minor.  Af- 
ter his  death,  the  creditor  brought  a  suit 
against  all  the  four  sons  to  recover  the 
amount   from  them. 

Held,  that  the  estate  of  defendants  Nos. 
1-3,  as  well  aa  their  person  wore  liable  to 
pay  the  debt  while  the  share  of  defendant 
No.  4  in  the  family  property  alone  was 
liable,  22  M.  16G  doubted.  GOKUL  KAS- 
TUR   V.   AMARCHAND  JASRAJ.     9  BLR 

1289- 

See  also  Hindu   Law — Widoic — BeU. 


21  Interest  on  debis — Son*s  liability  to  pay 
— Debtor  loronyfully  ivithholdivg  payment — 
Demand  by  creditor— Interest  Act  f XXXII  of 
1839)— Indian   Conlract  Act  (IX  of  1872). 

The  plaintiff  sued  to  recover  a  sum  of 
money  with  interest  from  the  date  of  de- 
mand from  the  defendant,  who  held  the 
money  in  deposit  for  her.  There  was  no 
agreement  between  the  parties  to  pay  interest. 
The  first  Court  dismissed  the  claim  as  to 
interest;  but  the  lower  appellate  Court  al- 
lowed interest  ©■n  the  amount  of  the  deposit 
from  the  date  of  the  demand  by  plaintif!  to 
the  date  of  payment. 

The  parlies  to  the  suit  were  Hindus 
governed    by   the  law  of  the  Mitakshara. 

Held,  under  special   circumstances,  inter- 
est  may   by    awarded  by   Court  in  India   by  , 
way  of    damages,  j 

Held,  farther,  that   under  Hindu  Law   as 
it  is  to  be    found    in  the    IMitakshara    there  is  ' 
annexed    to  each    contract   of  debt,  in    which 
there  is    no    agreement    to    pay    interest,    the 
term   or    incident    that    such    Joss     shall    be 
made   up   by    the     debtor,    if    he    wrongfully  j 
witholds   payment   after     demand:   and    that  : 
this    incident     was    annexed    to    every     auch 
contract  at    the    date  when    the    interest  Act 
(No.  XXXII  of  1839;  camo  into  force.  ' 

Held     fuitiier,     ihat     the     prties     being 
Hindus     governed    by    the    Mitakshara    that 
constituted    a  sptcial     circumstacce   justify-  j 
ing   the     award    of    iriterest.  i 

Hurropcrsaud    R'^y     Oiowdhry    v.    Sham-  '< 
■persaud   Boy  Choivdk'y    flS78)     L    11    5    I    A  ' 
31    applied.     SAUNA.  ANAFPA    i;.  SHIVBA- 
SAWA.    9   B   L  R  439  =  31   B   354  | 

22  Mortgage  by  faUier-Hiiidu  Laiu-FatJier's 
debts — Liability  of  son  — Present  advance.  ' 

A  debt  incurred  by  the  father  if  not 
illegal  or  immoral  is  bindig  upon  his  son's  i 
interest  in  the  family  property  even  during  i 
the  lifetime  of  tlie  father  and  any  alienati:>a  i 
voluntary  or  involuntary  made  to  discbarge  : 
that  debt;  is  binding  upon  the  son.  The  son's 
share  in  family  property  is  liabio  fo  a  mort-  ! 
gage  executed  by  father  for  u  debt  incurred  by  j 
.  him   if   it   is   not   illegal  or  immoral.     CHI-  ' 


DAMP.AKA  MUDALIAUu.    KOOTIIAPERU- 
MAL.    M.  L.  J.  1904  p.  181    27  M  826. 

23  Surety  debis  of  fnthir— Liability  of  sons 
— Hindu  Latu. 

Under  the  Hindu  Law  the  son's  share  iry 
ancestral'  property  is  liable  to  bo  sold  to 
satisty  the  debt  due  by  the  father  when 
incurred  as  suraty  for  the  payment  of  a  debt. 

When  the  father  stands  as  surety  on 
behalf  of  a  lessee  for  the  payment  of  rent 
to  the  lessor  the  sons  are  liable  for  the  duo- 
fulfilment  of  the  obligation  incurred  by  tho 
father.  23  Bom.,  454  and  11  Mad.,  373,  ap- 
proved. THE  MAHARAJA  OF  BENARES  v. 
RAM  KUMAR  MISIR.     1    A-  L- J-    330  =  A. 

W.  N.  1905P.  142=26A.  611- 

24  Su'rety  debts  of  father -Hindu  Laio^ 
Ancestral  property. 

According  to  Hindu  Law  ancestral  pro- 
perty in  the  bands  of  a  son  including  hi'? 
own  share  therein  is  liable  for  a  surety 
debt  due  by  his  father  the  security  having 
been  given  for  payment  of  a  debt  and  note 
for  keeping  the  peac«  or  for  good  beha\i- 
our.  IL  Mad  373,  23  Bom  454  followed. 
CHETTIKULAM  VENKITaGHALA  RED- 
DIAR  V.  CHETTIKULAM  KUMARA  YEN- 
KITACHALA    REDDIAR.     27    M   377- 

25  Surely  debt  of  father  for  just  claim— 
Stifling-  erf  prosecnlion. 

A  creditor  of  a  Hindu  father  governed 
by  Mitakshara  is  entitled  to  recover  his 
debt  from  the  ancestral  property  of  the 
debtor  including  the  share  of  the  debtor's 
son  provided  the  debt  is  not  of  immoral 
nature.  Where  the  creditor  bona  fide  ac- 
cepts security  from  his  debtor  for  an  out- 
standing just  claim  a  suit  on  the  security 
is  competent  and  the  shares  in  ancestfal 
property  of  sons  of  the  debtor  is  not  ex- 
empted from  liability  an  the  ground  that 
the  security  was  given  to  stifle  prosecu- 
tion. 

A  man  to  whom  a  civil  debt  is  due 
may  take  securities  for  that  debt  from  big 
debtor,  even  though  the  debt  arises  out  of 
a  criminal  offeree  and  ho  threatens  to  pro- 
secute for  that  offence,  provided  he  does 
not  in  considerafon  of  such  securities  ngree 
not  to  prosecute;  and  such  an  agreement 
will  not  be  inferred  from  the  creditor  using 
a  strong  language.  He  must  not,  however, 
by  stifling  a  prosecution  obtain  a  guaran- 
tee from  thiid  parties.  11  Bcvi  566;  72  P 
R  298  at  p  311;  10  Q  B  D  572,  rrferndto. 
JAI  KUMaR  v.  GAURI  NATH.  3  A  L 
J  506  =  W   N   A  1906  P  212  =  29  A  718- 

26  Smc'y  d<b(s  of  father-  Surety  fur  poi,' 
ment  and  surety  'for  hones'y— Execution 
against   son    taki)ig   by   suivivorthip. 

K  had  executed  a  conlract  of  guarantee 
for  B  in  favour  of  C.C  sued  B  and  K  and 
in  the  decree  parsed  in  the  suit,  K  was  made 
liable,  to  the  ixtontof  the  amount  of  which 
be  hf\(\  guardanteed  payment  in  the  event 
of  13  fulling  lo  discharge  his  debt.  Sooa 
after  the  decree,  K  died  and  his  widow 
adopted  to  him  a  boy,  G,  iu  whom    the  eitate 
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at  onco  vested.  The  company  took  out 
execution  of  their  dooroo  prosonting  an  ap- 
plication to  oxccuto  it  against  tl>o  estate 
of  tlio  daceased  K  and  the  widow:  and  the 
adopted  son  G  appeared  on  notice  to  them 
and  pleaded  that  a  Hindu  soti  ig  not  liahle 
for  dobts  contracted  by  his  father  as  a 
surety,  and  that,  in  any  case,  tho  liability 
of  the  son  can  bo  enforced  only  by  a  re- 
gular suit.  The  Dt.  Judge  ovorrul  d  those 
pleas  and  ordered  execution.  Qn  appeal,  it 
■was  further  contended  that  K,  tho  father 
of  tho  appellant,  was  a  surety  for  honesty 
and  not  a  surety  for  payment  and  it  was 
held  that  no  question  of  honesty  was  invol- 
ved in  the  case  since  the  facts  were  not 
that  the  plairitiff  company  were  induced  to 
reposo  ccTitidence  in  tho  principal  debtor  by 
reason  of  any  representation  on  the  part  of 
the  surety  K  but  that  the  latter  simply  un- 
dertook that,  if  the  principal  debtor  made 
default  in  paying  whatever  might  be  found 
due  from  him  on  a  settlement  of  accounts, 
he,  as  surety,  would  make  good  the  deficit 
up  to  a  certain  limit  and  that  the  view  taken 
by  the  Court  below  regarding  the  liability  of 
the  son  on  the  surety  bond  executed  by 
the  father  was  correct,  i;  M  373  ;  23  B  454  ; 
26  A  611  and  27  M  45,  R  See  on  this  point,  28 
M  377  referred  to.  But  the  order  of  the  lower 
Court  was  reversed  and  the  application  for 
execution  was  dismissed  on  the  ground  that 
as  the  adopted  son  should  be  held  to  have 
taken  by  survivorship,  the  assets  of  the  father 
would  not  be  assets  in  the  hands  of  the  son, 
that  the  latter,  therefore,  could  not  be  deemed 
to  be  a  legal  representative  of  the  deceased 
within  the  meaning  of  Section  234  of  the 
Civil  Procedure  Code  13  M  265;  6  0  W  N 
223;  31  C  221,  16  A  449,  R  20  B  385  not  F  16 
CP  LR  19  Distd  and  that,  if  the  plaintiff 
company  desired  to  proceed  against  the  adop- 
ted son,  they  could  only  do  so  by  a  regular 
suit.  GOPAL  RAO  V.  THE  BERAR  MANU- 
FACTURING COMPANY,  LIMITED, MILLS 
OF  BADNERA.    1  N  L  R  173. 

27  Sitrety  debts  of  father— Son's  liaUity— 
Antecedent  debt. 

Held,  that  although  a  bebt  created  by 
the  father  as  a  surety  is  binding  on  his  sons 
11  M  373  referred  to  yet  the  father  cannot 
alienate  their  shares  by  sale  or  mortgage. 
The  debt  may  be  binding  on  the  shares  of 
the  sons  as  a  money  debt;  21  M  28,  29  M  200 
referred  to  and  where  the  debt,  in  respect 
of  which  the  property  was  charged^  was  not 
an  antecedent  debt,  but  was  a  debt  first 
incurred  at  the  time  when  the  mortgage 
was  created,  a  decree  in  a  suit  on  the  mort 
gage  should  not  charge  the  debt  on  the 
shares  of  the  sous  of  the  mortgagor  in  the 
mortgaged  property.  RaGHUNaTH  AD- 
DAlKiCA    PaTEaR  v.  NATESA  PiLLAl.     17 

ML  J  283. 

28  Suiety  debts  of  fathp.r.  Mifnkfihnra  — 
Liabdity  personal  or  represenla'Ave—Linii  alioii 
Antecedent    debt. 

A  Mitakshara   father   became   surety  for 


Hindu  law^- -debt  &  decree    (Contd.} 

a  mortgage  debt  stipulating  that,  in  case  tho 
mortgagee  was  prevented  from  holding 
possession  of  the  mortgaj^od  property  or 
froni  collecting  tho  ponl-s,  the  debt  would 
be  recoverable  with  damages  from  certain 
.spocifiod  pl'otg  of  tho  family  property  of 
tho  suro^y.  More  than  six  years  after  tba 
mortgagee  was  ousted  from  the  mortgaged 
property,  the  mortgrgoo  sued  the  son  of 
tho  surety  to  enforce  his  rig.ht3  under  the 
surety    bond. 

Held,  that  the  there  was  no  "antecedent" 
or  actual  debt  for  which  the  sarety  was 
liaWo  on  the  date  of  the  bond,  and  the 
liability  which  subsequently  arose  cannot 
be  regarded  as  a  debt  which,  apart  from  any 
question  of  legal  necessity  or  benefit  of  the 
family,  was  binding  on  the  family  property 
in  the  hands  of  his  son. 

The  son  was,  if  at  all,  personally  liable 
bo  discharge  th-o  debt,  and  the  personal  re- 
medy against  the  son  being  time  barred, 
there  was  no  means  of  following  ancestral 
property  in  his  hands. 

Quaef e-Whethre  Mitakshara  son  is  under 
a  pious  obligation  to  discharge  a  debt  in- 
curred by  his  father  standing  surety.  26  O' 
611,  23  B  454,  ILM  a73  distingAiished.  HIRA 
LaL  MaRWARI  V  CHANDRABALI  HAL. 
DARIN.     13   C    W  N    9. 

29  Surety  debts  of  father' — Mortgaged 
property— Subsequent  su;it  for  pre-emption.. 
26   A  61  Col :    1033  P   I. 

80  Watan  property— Award  and  decree- 
upon  award  passed  against  mdnor  son  ot 
the  mortgagor.     3  R.  L  R   4:82   Col   869  P   II. 

31  Zemindari    impartibie    in    son's   hand 

—  Debts — As  betwoQu  the  sons  of  a  2Ieniin- 
dar,  his  impartible  estate  a'ld  bia  other  pro- 
perty not  being  regalia  which  is  partible^ 
should  contribute  in  p'Coportion  to  tbeir 
value  tO'the  discharge  of  his  debt.  DlNAKA- 
RASAMI  SRTUPAI  V.  BAHASKARASAMI 
SETUPATI.     24  M   613. 

32  Graudfathei^s  debts— Probate  granted 
by  mistake— Power  of  executor  under  sucb 
probate— Fraud.    6CWN   787   Col:.  515  PI. 

33  Grandfather's  debts— Surety,  debts   of 

—  Admission  on  a  pure  qaestion  of  law»  28'. 
B  408  Col  t  2043  P  L 

34  Heirs  duty  to  pay-  debtti— Executor  de  sori 
to^-t.     Liability,  vf  -Creditor,  form  of  suit  by. 

Where  A  on  the  death  of  B  pays  off 
a  debt  due  to  C  by  B  which  he  had  gaarau- 
teed,,  and  later  on  in  the  samo  day,  removes 
goods  belonging  to  B'^s  estate,  A  becomes 
liable  as  executor  de  son  tort.  The  rule  of 
English  Law,  that  no  liability  as  executor 
de  son  tort  can  arise  when  there  is  another 
personal  representative,,  does  not  apply  ia 
India. 

An  execator  de  son  tort  cannot  plead 
plene  administravit,  if  he  retains  the  assets 
for    his   own    use   or  pays   bis   own  debt. 

Where  there  is  an  executor  de  son  tort^ 
acredifcur  may  sue  for  his  debt  and  is  not 
cotifiijud  to  ao  administration  action.  NARA- 
YANASAMI   PILLAI   V.  ESA  ABBAYI  SAIT 
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I 


88  M    351. 

85  lloirn  duty  to  pay  debts — Material, 
uncle's  estate.  Devolution  of.  27  M  300 
Col;    6    P    II. 

86  Husband's   debts   binding  on   widow   in  ; 
respect  of  assets   come   to   her   handi   as   legal  j 
representative — Widoiv's     right     to     reside   in 
husband's    house— Evidence— Maintenance    of 
zoife 

Under  the  Hindu  Law,  the  maintenance 
of  a  wife  by  her  husband  ia  a  matter  of 
personal  obligation  arising  from  the  very 
existence  of  the  relation  and  quite  indepen- 
deiiC  of  the  possession  by  the  husband  of 
any  property,  ancestral  or  acquired  and 
his  debts  take  precedence?  of  her  claim  for 
maintenance.  Where  the  family  consists  of 
only  the  husband  and  the  wife,  all  debts 
which  would  bind  the  husband  personally 
be  binding  on  the  widow  in  respect  of 
all  the  assets  which  have  come  to  her 
bands  as  his  legal  representative.  Where 
a  debt  has  been  incurred  by  the  husband 
only  as  a  surety  and  not  for  the  benefit  of 
the  family,  it  will  be  binding  on  the  assets 
in  the  hands  of  the  widow  just  as  it  will  bind 
the  whole  of  the  family  property  if  it 
devolves  upon  a  son  by  right  of  survivor- 
ship. Where  an  undivided  Hindu  family 
consists  of  two  or  more  males,  related  a= 
father  and  sons,  or  otherwise,  and  one  of 
them  dies  leaving  a  widow,  she  has  a  right 
of  maintenance  against  the  surviving  co- 
parcener or  coparceners  quoad  the  share 
or  interest  of  her  deceased  husband  in  the 
joint  family  property  which  has  oome  by 
survivorship  into  the  har.ds  of  the  surviv- 
ing co-parcener  or  coparceners,  and  thoag'-> 
such  right  does  net  in  itself  form  a  charge 
upon  her  husband's  share  or  interest  in 
the  joint  family  property,  yet,  whenever  i*; 
becomes  necessary  to  enforce  or  preserve 
such  right  effectually,  it  may  be  made 
a  specific  charge  on  a  reasonable  portion 
of  such  j  )int  family  property,  such  portion 
Dot  exceeding  her  husband's  share  or  in-  ; 
terest  therein.  Such  right  may  also,  in  j 
certain  cases,  be  enforced  against  the 
transferee  of  joint  family  property.  Mani  I 
lal  V  Baitara.  (I  L  R,  17  B  398),  discuss-  | 
ed.  The  deceased  husband  of  defendant  j 
executed  a  promissory  note  as  a  surety,  and  i 
after  his  death  a  decree  was  obtained  against  | 
the  defendant,  his  widow,  on  the  promissory 
note.  The  decree-holder  attached  a  house  , 
which  had  belonged  to  the  deceased,  and 
in  which  the  widow  was  residing, 
brought  it  to  sale  and  purchased  it.  On 
bis  endeavouring  to  obtain  possessio^i,  the 
widow  resisted  ou  the  ground  that  she  had 
a  right  of  residence  in  tlie  house  during 
her  lifetime  and  could  not,  therefore,  bo 
ejected  : 

Held,    that    the  decree-holder  was  entitl- 
ed   to  bo    given    possession    of  the  house   and  i 
that    the    widow   had    no   righo    of    rcsidenco 
therein.     JAYANTI   SUBBIAH  v  ALAMELU  I 
MANGAMMA.    M  L  J    1902  P    270-27  ' 


M  45. 

87  Husband's  debts- Hindu  widow- Pmjimnt 
by  wife  of  husband's  debts  during  his  tif  clime — 
Voluntary  payment — Joint  Hindu  family  -Sale 
of  properly  belunging  to  one  vieviJjer  o)  a  joint 
family— Separat.i'm--Sale  set  aside-  Uujhls  of 
persons  entitled  to  such  property  after  separa- 
tion. 

Held  that  the  payment  by  the  wife  of  a 
separated  Hindu  of  her  husband's  debts  dur- 
ing his  lifetime  must  be  considered  in  the 
absence  of  evidence  to  the  contrary  as  a 
voluntary  payment,  and  will  not  support  aa 
alienation  by  the  widow  after  her  busband'a 
death  of  the  estate  which  has  descended  to 
her  from  him. 

Held  also  that  the  members  of  a  joint 
Hindu  family  must  be  regarded,  so  far  as  con- 
cerns the  dealings  of  the  family  with  persona 
outside  it,  as  but  one  juristic  person. 

The  managing  membe-  of  a  joint  Hindu 
family  sold  a  property  exclusively  belongiog 
to  one  member  of  the  joint  family,  and°tha 
proceeds  of  the  sale  were  brought  into  the 
comm  )n  purse  for  the  benefit  of  the  family. 

H'ild  that  on  the  sale  of  that  property 
being  set  aside  after  the  separation  of  that 
member,  he  could  recover  the  whole  property 
on  payment  of  the  whole  purchase  money, 
but  that  he  could  not  claim  to  have  itby  pay- 
ing ooly  a  share  oi  the  purchase  money  pro- 
portionate to  his  share  in  the  joint  family 
property  on  partition,  Sudarsanam  Maistri 
V.  Narassmhulu  Maistri,  I.  L.  R.,  25  M.,  149. 
Appovier  v.  Rama  Subba  Aiyao,  11  Moo.*,  I.  A." 
75,  and  Hasmat  Rai  v.  Sunder  Das,  I.  L  R* 
11  Calc,  396,  referred  to.  HIMMAT  B\Ha'- 
DURu.  BHAWANl  KUNWAR.  SALT 
839  =  A.  W.  N  1908  P.  143-30  A  352- 

38     Of  lasth  Holder  of  impartible  property 

Liability  of,  for  debts  in  the  hands  of  successor 
—  Impartible  propeity  lohich  is  not  self-acquir' 
ed  is  not  assets  for  d^bts  of  previous  holder. 

Debts  contracted  by  the  holder  of  aa 
impartible  estate  which  is  not  such  holder's 
self-acquired  property,  are  not  binding  oa 
his  successor,  who  tak^^s  by  survivorship,  when 
they  are  contractod  for  purposes  which  will 
not  be  binding  00  him  if  the  property  was 
ordinary  partible  property  ;  and  such  proper- 
ty is  not  assets  in  the  hands  of  the  successor 
for  the  payment  of  such  debts,  because  he 
could  not  have  questioned  any  alienation  of 
the  same  by  his  predecessor. 

Per  Sa'ikar  Nair,  /.  —  An  undivided  mem- 
ber who  succeeds  to  ancestral  impartible  pro- 
perty  to  the  exclusion  of  nearer  heirs  of  the 
last  holder,  does  so  only  by  right  of  survivor- 
ship. Kiitaraa  Nachiur  v.  The  Rnja  of  Siva- 
ganga  :9  M.  I.  A.  539.  at  pp  611.614]  ;  and  not 
simply  as  a  member  of  the  family  of  which 
ho  and  the  last  holder  were  undivided  mem- 
bers. When  the  acquis'tion  or  recognitioQ 
of  ownership  is  due  to  a  process  of  evolutioa 
or  Lj  judicial  decisions  extending  over  a  com- 
paratively long  period  of  time,  such  owner- 
ship may  carry  with  it  certain  incidents  ap- 
propriate to  it  in  its  earlier   stages  but  from 
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which  rights  of  ownership  acquired  '\w>  well- 
known  and  recognised  modes  are  free.  The 
decisions  which,  hy  negativing  co-parconavy 
rights  in  impartihlo  estates  and  the  power  of 
qiiostioning  ali<ODations  incidental  thereto, 
iiave  recognised  ownership  in  the  liolders  of 
such  estates,  do  not  therefore  render  it  neces- 
sary to  disregard  the  course  of  ^''ecisious  in 
the  Presidency  and  ho'ld  that  such  estate  in 
the  hands  of  the  successor  must  be  treated  as 
nssets  for  the  payment  of  debts  contracted  by 
his  predecessor.  NACIIIAPPa  CHETTIAR  v. 
CHINNAYASAMI  NAICKER.  16  M-  L- J- 
839-29  M.4b3. 

8l9  Managers  debts — Dayabhaga  Law- 
Manager  contracting  debt  for  family  purposes 
—  Liability  of  other  members.  9  0.  W.  N 
879.     See  Hindu  Law  aatUority  No.  3. 

40  Manager's  debts— Joint  Hindu  family 
— Manager's  'poiocr  to  contract  debts. 

It  is  not  correct  that  the  Karta  of  a 
Joint  Family  has  presumably  authority  from 
the  other  members  of  the  family  to  oon tract 
a  debt  and  that  the  debt  contracted  by  him 
is  presumably  for  the  benefit  of  the  other 
members  of  the  family  It  may  be  so  as 
i-egards  the  sons  \n  a  Mitakshara  family  as  to 
debts  contracted  by  the  father  but  not  as 
regards  the  members  of  a  family  -other  than 
the  sons. 

A  pro-note  was  executed  by  one  M., 
karta  of  a  joint  family  governed  by  Dayabhaga. 
The  plaintif!  wanted  to  make  nephews  of  M. 
liable  on  the  pro-note.  The  plaint  alleged 
that  M.  who  was  the  eldest  member  or  karta 
of  the  joint  family  had  a  trading  business 
which  stood  in  his  name  but  the  income  was 
spent  for  th-e  benefi^'  of  the  joint  family  and 
that  money  was  borrowed  by  him  lor  the 
purpose  of  carrying  on  the  said  business. 

Held,  that  for  the  determination  of  the 
case  it  v\as  necessary  to  arrive  at  a  finding  on 
the  following  points  :  (1)  Whether  the  trading 
business  was  a  3  -int  family  business,  (2) 
whether  M.  gave  tne  note  for  the  purpose  of 
trading  business  of  the  family,  and  (3) 
whether  the  amount  •covered  by  the  note  was 
appropriated  for  the  purpose  of  the  said 
trading  business.  NAGENDRA  OHaJTDRA 
DEY  V.   AMAR  CHANDRA    KUNDU.     7    C 

W.  N-  725. 

41  Mother  as  guardian  executing  pro-note— 
Minor. 

The  mother  of  a  minor  executed,  as  his 
guardian,  a,  promissory  note  in  respect  of  a 
debt  for  which  the  son's  share  in  the  ancestral 
e^state  was  liable  at  the  time.  On  a  suit  being 
brought  against  the  minor  on  the  note. 

Held,  ithat  the  defendant  was  liable  on 
the  note  to  the  exteiSt  of  his  share  in  the 
ancestral  estate.  B'stchyibai  v.  Shamji,  (1.  L. 
B.  9  Bom.  551),  and  tndur  Chunder  Singh  v. 
Radha  Ki^hore  Ghose,  (I.  L.  R.,  19  Cal.  507) 
distinguished.      SUBRAMANIA    AYYAR    v. 

aRUMUGa  chetty.    26  M-  880. 

(b)     Decrees. 

42  Decree  against  father  for  mesne  pro- 
fits—Execution proceediDg  struck  ofi— Fresh 


I  proceeding    without   attachmeiit.     11    0.    W. 
I  N.  1G3  Ool.  1018  P.  n. 

j       43     Decree     against    /at/icr— Mitakshara— 
I  Liability  of  son  for  father's    debts  wlien  ride  of 

priifiogcnituie  prevails  in  the  family. 
I  Where  the  right  of  primogeniture    exists, 

the    son    who    takes    by    virtue    of  that  right 
j  does  not  become    a  co-sharer    with  his  father 
in  the  estate,  and  does  not  take    by   survivor- 
ship, and    such    an   estate  is  not  prima  facie 
inalienable.     The   estate    in  the  liands  of  the 
I  son  is  liable  to    be    proceeded   against  in  exe- 
I  cution  of  the  decree  passed  against  the  father 
I  in    his    lifetime.     RAM    DAS    MARWARI   v. 
I  TEKAIT  BRAJA  BWHARI.     6  C-  W-  N-  879. 
i       44     Decree    against    father — Joint    family 
!  property — Liability    of    son    for    a   personal 
!  decree   passed    against    father.     27  A.  16  Col. 
266  P.  II. 

I      45     Decree     against    father— Son's   liahitily 
to  pay— Suit   against  father   alone — Execution 
'  of  decree— ^  Right,   title   and   interest  of  Jtidg- 
:  ment- debtor.' 

j  In    this   case    it   was    not    disputed    that 

the  debt     for    which     the    decree    was  pass- 
ed   against     the   father     alone   and    the  sale 
was    neld,  was  unimpaachable    on  the  ground 
of   any     immorality     in     the     purposes     for 
v^^hich  it  was  incurred.     The   points  in  issue 
were .;    whether     the     entire     estate     of    the 
I  father    and    his   song   in  a    certain    partition 
:  decree     was    in    the    execution     proceedings 
i  and   sale   recognized   by  all  concerned   as  the 
j  subject-matter    of  that   sale. 
I  Held,  by  Ranade   and  Batty^  JJ.     (Candy, 

J.,    dissenting)    that   only  the  father's  interest 
I  and     not   the  entire     estate     was    sold     and 
purchased    by  the    auction-purchaser. 

Batty,  tf.— Though   a    Court    may     have 
had   the    power    to    sell   the  entirety     of    in- 
terests,    the   purchaser     cannot     claim    any 
!  thing   more   than    the  Court   directed    to   be 
;  sold.      While     the  manifested     intention    of 
I  the    Court   is  to  be  looked   to,  such    intention 
may    be     inferrible    from   the    circumstp^nces 
,  of  the   case,   such    as  the   nature   and  object 
,  of  the  debt,  the  from  of  the  suit,  the  parties  to 
i  theexecuttiou  proceedings.,  and  generally  from 
any    facts    that   indicate    whether   the  atten- 
tion   of    the   Court     was   or   was   not   drawn 
to  the  existence   of  interests   other  than  those 
of    the    father.      And     in   addition     to     such 
^sircumstances  the   inadequacy    oi    the  price, 
as  ■compare'd    v/ith    the   value    of  the  entirety 
may    be  taken  into  consideration,    as  evidenc- 
iug     that     the     Court     was    understood,     at 
the  time  to  contemplate   only  the    sale  of   the 
less   valuable    interest. 

The  result  oi  the  cases  decided  by  the 
Privy  'Council  has  been  summarised  in 
Se-ctiou  296  A.  of  Wayne's  Hindu  Law  and 
Usage,  which  may  be  still  further  sum- 
marised   as  follows" 

i     The    father   may    sell     or    mortgage 

the    entirety   aud    the    transaction 

enforced    without    joinder    of   tha 

«ons    in    the  suitor  execution. 

a    The  fact  that  the  father  could  do   so 


(     1169     ) 


DIGEST  OP  CIVIL  CASES 


(     1170     ) 


Hindu  law— Debt  &  decree    (Contd.)      Hindu  law  -Debt  &  decree    fContd  ) 


raises  no  presumption   that  he  did 
so  ;    tliab  must   be    proved    by    the 
bargain. 
iil     A  ciedilor  may    sell  the  entirety    for 
tlio  fatlujr'.^  'lobb,  thougli    it  be  not 
for    a  family    necessity,  provided  it 
is  not  immoral    or  illegal,  and  sons 
need  nob  be  parties   to  suit  or    exe- 
cution. 
iv     The    intention     to    sell    the    entirety 
in    the    last-mentioned  case  must 
appear,   eithor:  — 
a     from    the  form    of    the   suit  ; 
6     from  the  execution  proceedings;  or, 
0     from  the  proclamation    of  sale  and 
cerlificato,    and  non  joinder  of  the 
SODS   in    execution    may    be   mate- 
rial. 
V     The    words    '  right,  title    and  interest 
of     the       judgment-debtor'      may 
mean    the    personal    or  the    family 
interest. 
vi    The  question  is:    What  did  the  Court 
intend    to    sell    and  the    purchaser 
expect    to    buy,   and   no   more  can 
pass    than    the    Court     could    and 
actually    did    offer    for   sale. 
This   summary   omits    one   test    not   in- 
frequently nppliod  by  r.he  Privy  Council,  viz 
the  adequacy    of    the    price. 

Though  the  result  of  the  cases  is  to 
show  that  the  question:  Whether  the 
father's  debt  was  contracted  for  the  benefit 
of  the  minors,  is  not  a  material  considera- 
tion for  the  purposes  of  determining  whe- 
ther that  debt  is  bit)ding  on  the  minors  or 
not,  the  obligation  binding  on  them  being 
founded  not  on  the  authority  of  the  father 
as  manager,  but  on  the  pious  duty  of  the 
sons  to  discharge  his  nob  immoral  debbs, 
yeb  bhe  quesbion  whebher  ib  was  one  bene- 
fibing  bhe  joinb  estate,  or  for  ajnnbfnmily 
necessiby,  has  uniformly  been  considered 
in  determining  whether  an  aliena'ion  by 
the  lathee  alone  bo  satisfy  such  debbs  and 
nob  expressly  binding  tliab  esti.te  was  in- 
tended to  flffect  the  joint  interests  or  not. 
This  obligation  if  the  sale  has  really  extend- 
ed to  those  interests,  renders  ineffectual 
every  plea  except  that,  of  imorality  or  the 
illegality  of  the  debt.,  but  whether  the  sale 
has  so  extended  or  not,  will  in  the  case  of 
a  sale  on  a  moiey-docree  depend  on  the 
form  of  the  tuit.  the  execution  proceed 
ings,  and  ir-  case  of  ambiguity,  on  whether 
the  son's  interests  were  li-'fore  the  Court 
JOHAUM.aL  Jir.AJI  Ma  nw  A  1)1  v.  EKNaTH 
&  RANGNATH.     3    B    L    R   323. 

46    Decree  against  father  personal— Tnabil  ity 
of  S07i's  interests. 

If  the  joint  ancestral  property  of  a  Hindu 
family  is  auached  in  execution  of  a  personal 
decree  agairsb  the  fabhor  of  bhe  .amily,  bhe 
inberosbs  of  bhe  song  can  only  bo  exempbed 
from  abtachmenb  and  sale,  if  bhe  jabter  can  I 
show  bhat  the  debt  in  respect  of  which  such  j 
decree  was  obtained  it  was  not  his  pious  duty 
to  pay.     12  A.  209  over  ruled.    12  A,   99  ;  IG  I.  ' 


A.  1  ;  13  I.  A,  1  referred  to  190.3  A.  W.  N.  1.51. 
KISHAN  LAL  u.  BANAllSl  DAS.  1  A  L.  J. 
191. 

47  Decree  against  father  for  sale  nn  vtnrt- 
gage—Sale — Sons  not  partia— Suit  of  s)n<ifor 
redemption. 

Whore  ancestral  property  has  been  sold 
in  execution  of  a  dcoreo  for  sale  upon  n, 
mortgage  obtained  against  a  Hindu  father 
alone,  tho  sons  cannot  sue  the  purchis-r  to 
redeem  their  shares  of  th>?  joint  ancestral  pro- 
perty merely  on  the  ground  of  their  not  hav- 
ing boen  made  parties  to  the  original  =iui(;. 
The  principle  of  25  A.  214  npp  lod  ;  II  A.  821 
referred  to;  S.  A.  611  of  I'.HJJ  docided  by 
Banorji,  J.,  on  Gth  August  1901:  ippruved. 
LAIj  SINGH  u.  PULANDAll  SINGH.  2  A- 
L.  J.  647- 

48  Decree  against  father — Suit  against 
father  and  son  on  mortgig'!  by  father  -Suit 
against  son  dismissed.  A.  W.  N.  1903  P.  187 
Col.  1010  P.  II. 

49  Decreeagainst  father — Watan  property 
— Award  and  decree  upon  award  pissed 
against  minor  son  of  the  m  )rtgag  jr.  3  B.  Tj. 
R.482  Col.  869  P.  II. 

50  Decree  against  father  -Managers  debts 
— Dayabhaga  Law — ^lanag'^r  oo-itracting 
debt  for  family  purposes— Lii'oility  of  other 
member.  9  0.  W.  N.  879,  See  Hi'ida  Lam 
authority  No.  3, 

51  Decree  against  father — Identification 
of  property— Survivingship.  24  M.  689  Col. 
392  P.  II. 

59  Decree  against  fathor— Suit  for  money 
against  father  and  sons — Appeal  to  Higii 
Court — Decree  modified  by  High  Court.  15 
M.  L.  J.  377  Col.  869  P,  II. 

53  Decree  against  father— Jnnt  family  — 
Liability  of  sons. 

The  plaintiff  in  a  suit  upon  a  bond  execut- 
ed by  one  Saiju  Prasad,  obtained  a  simple 
money  decree  against  Sarj  i  Prasad.  In  exe- 
cution of  tho  decree  so  obtained,  the  decree- 
holder  attached  certain  property  as  that  of  big 

j  judgment-debtor  ;  but  the  sons  of  the  jurlg- 
ment  debtor    raised    objections,    and  the  pro- 

'  perty  was  released  from  attacliment.  The 
decree  holder  thereupon  sued  the  obj  ctorg 
seeking  to  obtain  a  declaration  thai  the  pro- 
perty in  question  was  liable  to  attaohmenb 
and  sale  in  execution  of  his  decree. 

Held,  that  the  suit  wi.uld  lie,  and  that  ifc 
was  no  tar  thereto  that  the  plaintiff  had 
omitted  to  mi<ke  the  sons  parties  to  his  origi- 
tuil  suit.  Muhammad  A.-kari  v.  Radho  Ram 
Singh  (L  L.  R.,  22  All.  307) ;  Dharnm  Singh 
0.  Angan  Lai,  (I.  L.  R,  21  All.  301)  ;  and 
Nitayi  Behari  Saba  Paramanick  v.  Hari 
Govinda  Saba,  (I.  L.  R.,  26  CI.  677).  followed  ; 
Nutho-.  Lall  Chowdhry  v.  Sboukeo  Lt\ll,  (10 
B  L  R  ,  200),  referred  to  M  THUliAPRA- 
SAD  V.  HA^KIHaNDRA  KAO.     25  A-  57- 

54  Decree  agjinst  falh<tr—3  .int  family- 
Mortgage  executed  by  father— Transfer  of  Fro- 
perty    Act   s    85.  ^   , 

Where  property  belonging  to  a  joint 
Hindu    family    has  been    sold   by  auction    "in 
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execution    of  a  decree  obtained  upon    a  mort- 
gage   of  suoh  properly  PxocuLod  by  the  father 
of    the    joint   family,   it  is   open    to    the  boho 
to  sue    for    the   recovery    of    thoir    shares  in 
the    property   so    sold,    if  they  wore  nob  mad-j 
parties     to    the     suit    in    which     tlio     decree 
against    their    father     was    obtained,    provid- 
ed  that    the   mortgagee    had    at    the    time   of 
suit    notice    of    their  iulorest  iu  the  property. 
But    their   suit   must    be   passed    upon    some 
ground    which  under   the  Hindu    law   \/ould 
free  them    from   liability    as   sons  in  a  Hindu 
1  .iut  family  to  pay  their  father's  debts.    A  sale 
ouce    having    tak^u     place,    the    sons    cannot 
succeed     in    a    su\t     to      recover   tho      pro- 
perty   sold    upon    the    solo    ground  that  they 
were  not  made    parties    to  the    original    suit. 
Kaunsilla   v   Chandar     Sen,     (1     L    U   92    A 
377).    overruled.     DEBl    SINGH  y.  JAI  RAM 
26   A  214  F  iJ  ^       , 

55  Decree  against  father  — Joint  family— 
MiUik'ihara—Managp.r — Diht  contracted  by  a 
Man>ujar  for  trading  business  of  the  famdy 
— Decree  against  managing  membjr  only— Sale 
of  joint  family  property  in  execution  of  such 
decree,  effect  of — Liability  of  other  members 
not  parries   to  the   decree. 

A  member  of  a  joiut  Hindu  family,  not 
being  a  sou  of  the  debtor,  would  be  b  u  ^d 
by  a  decree  and  sale  of  the  family  property 
under  ihe  decree,  although  ho  was  not  a 
party  to  it,  if  the  creditor  or  the  purchaser, 
as  the  case  may  be,  could  prove  that  tlie 
debt  had  been  contracted  for  the  benefit 
of  the  family  or  the  purposes  of  a  trading 
business  in  which  they  were  interested,  and 
if  the  decree  was  substantially  one  against 
them,  although  in  form,  it  might  be  against 
the  head  member  or  members  of  the 
family,  who  contracted  the  debt.  This 
would  especially  be  so  if  the  other  jco- 
paiceoers  were  minors  at  ihe  time  the 
debt  was  contracted  and  the  suit  was 
brought,  BALDEO  ^SONaR  v,  MOBARAK 
ALI    KHAN.     29    C-    583. 

58  Decree  against  father  — Perpetual  li- 
ahiiitv  created  by  father.  6  B  L  R  612  Col. 
406    P.  II. 

57  Decree  against  father  for  debt  con- 
tracted by  him—HifidiL  Law  —Joint-family  — 
Attachment  of  family  property  in  execution 
of  decree— Objection  by  son  that  his  interest  in 
the   property  is  not  saleable. 

Held,  that  when  a  decree-holder,  in  exe- 
cution of  a  simple  money  decree  against  the 
father  of  a  joint  Hindu  family,  in  respect  of 
a  debt  incurred  by  him  personally,  attaches 
the  entire  family  property  and  proclaims 
it  for  sale,  the  sons  cannot  claim  to  have 
their  interest  exempted  from  the  sale,  except 
on  proving  that  the  debt  was  of  such  a 
nature  that  under  the  Hindu  Law  there  was 
no  pious  obligation  on  them  to  discharge  it. 
BADRI  PARSHAB  v.  RAM  RATTAN.  1 
0-   0  ,  169. 

58  Decree  against  father  for  debt  con- 
tracted by  him— Attachment  of  family  pro- 
perty  iu  execution  of   decree.    1   0,  C.   112 


Hindu  law  -Debt  &  decree    (Contd.) 

Ool.    2166  P  I. 

59  D.jcreo  against  father- Son's  objectioa 
to  execution — Suit  against  son's  iustituled 
on  this  objection  17  M.  L.  J.  314  Col :  1103 
P.    I. 

60  Decree  against  father— Hindu  Law — 
Joint  family  property— Mortgage  by  father-^ 
Ancestral  properly  sold  in  execution  of  mort' 
ga.ge  decree — Re  demption — Suit  by  some  to 
redeem  their  interest. 

Where  ancestral  property  belonging  to  a 
joitjt  Hindu  family  was  sold  by  auction  ia 
execution  of  a  decree  obtained  upon  a  mort- 
gage executed  by  the  father. 

Held,  that  the  sons  could  not  succeed  in 
heir  suit  to  recover  tho  property  sold  upon 
the  sole  ground  that  they  wore  not  made 
parties  to  the  original  suit.  25  All  214  follow- 
ed T..  R.,  II.  A  3:2!  referred  to.  LAL  SINGH 
1).  PULANDAR  SINGH.  2  A  L- J.  647  A. 
W  N.  1905.Pi248  =  28  A  182. 

61  Decree  against  fatlur  of  Mitaksbara 
family-Execution  against  son —Seperale  suit. 
6  0.  W.  N.  223  See  Col.  1118,  1119  P.  I  No.  838. 

62  Mortgage  by  father  Deaee— Alienation 
—  Milakshara  J  amity— Liability  of  son  for  fa- 
ther''s  debc — Alienation  of  family  property  by 
father  —  Antecedent  debt—Suit  by  mortgage 
against  father  and  sons  for  sale  of  mortgaged 
properly — Limitation— Limitation  Act  {XV  of 
1877)  Art    132.  Seh.  11. 

Where  a  debt  has  been  incurred  by  the 
Karta  of  a  Mitaksbara  family  for  family  pur- 
poses and  the  property  of  the  family  has  been 
alienated  to  defray  the  debt,  the  sons  cannot 
set  up  their  rights  against  the  perchaser,  un- 
less they  are  able  to  prove  that  the  money, 
in  respect  of  which  the  alienation  was  made, 
was  borrowed  for  immoral  purposes  ;  there  ia 
no  distinction  between  debts  incurred  to  pay 
off  antecedeut  debts  and  those  iucurred  to 
meet  present  necessities.  The  principle  ia 
applicable  to  partial  alienations,  such  aa 
mortgages.  In  a  joiut  Mitaksbara  family  com- 
posed of  father  aud  sons,  the  former  executed 
a  mortgage  bond  on  receipt  of  a  loan,  which 
the  sons  failed  to  prove  to  have  been  taken 
for  immoral  purposes. 

Held,  that  the  mortgage  bond  was  binding 
on  the  sons  and  that  the  limitation  applicable 
to  a  suit  on  the  bond  in  respect  of  the  sous  aa 
well  as  in  respect  of  the  father,  was  that  pro- 
vided by  Art.  132,  Schedule  II  of  the  Limita- 
tion Act.  Nanomi  Babuasin  v.  Madhun  Mo- 
hun,  IL.  R.  13  Gale.  21  ;  L.  R.  131.  A.;Bbag- 
but  Pershad  Singh  v.  Girja  Koer,  I.  L.  R.  15 
Calc.  717  ;  L.  R.  15  I.  A.  99  referred  to.  Luch- 
mun  Dass  v.  Giridhur  Ohowdhry,  I.  L.  R.  5 
Calc.  855.  Surja  Prasad  v.  Golab  Chand,  I.  L. 
R  27  Calc.  762,  and  Venkataramanaya  Pau' 
tulu  V.  Venkataramana  Dass  Pantulu,I.L.  B. 
29  Mad  200,  not  followed.  MAHESWAR- 
DUTT  TEWARI  v.  KISHUN  SINGH.  H  Q. 
W.  N  294  =  6  C  L  J.  441  =  34  C  184- 

63  Decree  against  father  only — Hindu  Law 
— Joint  Hindu  family —  Father's  debts — Pro- 
missory  note  executed  by  father— Suit  against 
father   and  son— Liability   of  share  of  son  in 
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juint  family   properly. 

A  crerlitor  brought  a  suit  against  a 
Hiudu  fathor  and  his  minor  son  mimbirs 
of  a  joint  Hindu  family,  upon  a  proinris- 
Bory  note  executed  by  the  fathor  alone. 
The  son  was  exjinpted  tront  liability  oq 
the  note,  oa  tho  ground  that  he  wis  no 
party  to  it.  In  execution  of  the  docreo  pxss- 
ed  against  the  fathor,  tho  decree-holder's 
assignee  caused  a  portion  of  tho  joint  family 
property    to    bo   sold. 

The  son  sued  for  a  declaration  that  his 
interest  in  the  jiint  family  property  wis 
exempted  from  sale  by  tho  dismissal  of  tho 
BUit    against  him. 

Held,  that  the  son  was  still  liable  as  a 
Hindu  sou  to  pay  his  father's  debt,  uiloss 
the  debt  was  tainted  with  immorality.  SHI  AM 
LAL  V.  GANESHI  L  \L.  AWN  1906  P 
33  =  3  A  L  J  10-2S  A  288 

64  Mortgage  by  father— i^eoroe —Liability 
of  sons  in  respect  of  a  mortgage -A  W  N 
1907  P  159-4  A  li  J  424—29  A  455  Ool 
1921    P  I. 

65  Decree  against  father— Joint- family  pro- 
perty—Liability of  son's  share  for  father* s 
debt. 

Held,  that  whoro  in  execution  of  a  simple 
money  decree  against  the  father  alone  in 
a  joint  Hindu  family,  in  respect  of  a  debt 
incurred  by  him  personally,  tho  entire  ia- 
mily  property,  i  e.,  the  interest  of  both  the 
father  and  the  sons  has  been  attacliod  and 
proclaimed  for  sale,  tho  son  c-anuot  claim 
to  have  their  interest  exempted  from  sale, 
and  the  liability  for  tho  debt  limited  to 
their  father's  interest,  except  on  establish- 
ing that  the  debt  was  not  ono  which  they 
would  be  under  ^a  pious  ohligation  to  dis- 
charge. The  rule  of  law  enunciated  in  Sheo-  } 
ratan  v.  Riija  Jagmohan  Singh  (1  0  G  53) 
applies  with  equal  force,  whether  the  sons 
oomo  into  Court  before  the  sale  or  after  the 
sale  of  their  interest,  and  whether  the  dec- 
ree is  a  simple  money  decree  or  a  decree  for 
sale  on  a  mortgage.— MAHARAJ  BaKHSH 
SINGH  y.  RAJA    KAZIM    HU^AIN    KHAN, 

4  0  C  178. 

66  Mortgage  by  father— Joint  family  —  Son's 
liabilify  to  pay  fatJier's  d  bt  —  Extravagant  and 
prufligUe   hdbits-Omts. 

B  the  head  of  a  joint  Hindu  family 
xnorigaged  certain  j.pint  family  property  to 
P  R  who  sued  B  and  the  appellants  (sons 
and  grandsons  of  B)  for  the  salo  of  the 
property  mortgaged.  The  d&fence  an  tho 
part  of  the  appellants  was  that  the  debts 
were  incorred  for  immoral  purposes  and  they 
were,  therefore,  not  liable  to  p.iy  them  To 
support  the  contention  evidence  was  adduc- 
ed to  show  that  B.''3  habits  were  extrava- 
gant and   profligate. 

IL'l'l,  Lhrtc  the  harden  of  pnving  that 
tho  money  was  borrowed  for  immor.il  par- 
poses  was  on  the  appellants.  Proof  o-{  im- 
moral habits  is.  not  proof  that  any  parti- 
cular debt  was  contracted  for  immoral  piir-  i 
poaesu    The  conneotiaa   hatween  tha  im^mor-  ' 


ality  and  tho 'debt  must  bo  proved.  Din- 
ku-  Sidashiv  Dirilcir  v.  Nirayao,  G  Bora 
52)  j^  Ghintiminrav  v.  Kashinath,  14  Bom 
329;  and  Vasudoo  u.  Krishnji,  20  Bom  5-34, 
follow.')d 

Money  borrowed  to  bo  spent  extravagant- 
ly cannot  b)  said  to  have  boon  borrowed 
for  an  imra  iral  or  illegal  purpose. — SHEO- 
D\RSHAN  SINGH  v.  SHEO  BAKHSH 
SINGH.    4  Q  C  277- 

67  D^'cree  against  father— Mitakshira  — 
J)int  family —Death  of  fathzrbcfne  attachment. 
Effect  of. 

Where  a  Hindu  father,  against  whom  a 
decree  for  money  hag  been  passed,  dies  befora 
j'int  family  property  is  attached,  the  decree- 
holder  is  not  entitled  to  realise  the  amount 
of  his  decree  out  to  the  Joint  family  property 
which  had  devolved  upji  the  sons  by  right 
of  survivorship.  SHEONANDAN  KHAN  v. 
THE  MAHARAJA  OP  BENARES.  3  A  L- 
J.  633  =  AW.N^^  1906?  281. 

68  Oecreo  against  father— Suit  against  soa 
after  father's  death.     27  M.  243  Col.  1843  P.  I. 

69  Decree  aginst  father — Joint  Hindu  fami- 
ly— Ancestral  property  attached  in  execution  of 
decree  in  the  life-time  of  father— Liability  of 
sons  after  fathers  death. 

Where  a  money-decreo  was  obtained 
against  the  father,  and  application  for  exocu- 
tion  was  made  during  the  life-time  of  tha 
fathor,  and  certain  ancestral  property  ia 
which  the  sons  were  interested  j.:)intly  with 
the  father  was  attached,  but  during  tho  pon- 
deucy  of  the  execution  proceedings  the  father 
died,  and  hissons  who  were  hrought  on  tha 
record  objected  to  the  sale  of  two-thirds  of 
tho  property  on  tb^  ground  that  they  wore  no 
parties  to  the  suit  in  which  th6  decree  wa3 
obtained — 

Ileid,  that  as  the  creditor  attached  tha 
family  property  in  the  life-time  of  the  father, 
he  was  entitled  to  soil  it.  16  All.,  449,  di-tin- 
guished,  5,  Ool  ,  143,  referred  to.  BaKHTA- 
WA  It  SINGH  u  BRTJ  MOHAN  LAL.  3  A- 
L  J  127=  A.  W-  N-  190GP.  10-    . 

70  Decree  against  father— Son  not  party  — 
Sibit  against  son  on  father's  death— Cause  of 
action. 

HtJd thut  tho  death  of  a  father,  a  member 
ofaj[)iLt  Hindu  family,  does  not  give  his 
creditor  a  fresh  causo  of  action  against  his 
son  for  tho  rccovory  of  a  judgment  debt  bind- 
ing upm  the  son.  23  M  202,  21  A.  301  veforr- 
od  to.  &  0-.  0.  271  distinguished.  ITKAT 
KUNWAR  y.  PIRTHIPAT   TEWARI      11.  Q. 

C  884 

71  Decree  for  damages  for  a  tort  against 
father  — Son's  liability  to  pay  father's  debts-An- 
e-^stral  estate  in  the  hands  of  the  son  not  liable 
under  the  decree. 

The  plaintiff  ohtained  a  decree  against 
the  defendiiif's  f.^ther  for  damages  to  the 
plaintiff's  propony  causeJ  h^  a  dam  erected 
b-y  tho  latter  wliich  ob.st.raoted  the  passage  of 
water  theroto.  On  the- latter's  death  the  dec- 
ree was  sought  to  ba  enforced  against  bis 
son   with  re.^pect   to   the  an  g  stral  estate  in 
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tiio  i  a  Mcls    tif    I  ]\t'  S(ni. 

Heldy  lliaL  Lho  s-on  was  not  liable  under 
Hindu  Law  uudcr  the  decree.  His  father's 
aci  in  obstructing  the  passage  of  water  to 
l.he  decree- holder's  landfs  n>ay  not  have  been 
illegal  iu  the  usual  sense  of  the  term,  that  is 
to  sfty,  it  laay  not  luivo  been  coraitLod  in 
contravontioi'  of  any  express  provision  of  the 
law  ;  but  thu  result  of  the  suit  showed  that 
it  was  wrongful,  and  for  a  liability  so  iocurr 
ed  the  sou  could  not  be  held  answerable 
when  the  estate  that  had  come  to  his  hands 
bad  derived  no  benefit  from    tlie  act. 

Under  Hindu  Law,  the  son  is  not  to  bo 
held  liable  lor  debts  which  the  father  ought 
not,  as  a  decent  and  respectable  man;  to  have 
incurred,  lie  is  ausweralbe  for  the  debts 
legitimately  incurred  by  his  father  ;  not  for 
those  atLribubal)le  to  his  failings,  follies  or 
caprices.  DUR13AK  KHACHAR  v.  KHA- 
CH  \R  HARSUR.  10  B  L  R  297-32  B  848 
72  Decree  for  foricloaure  again sL  father — 
Joint  Hindu  faviily — Sons  not  made  parties — 
So-ns*  right  to  redeem. 

The  mortgagees  of  a  mortgage  of  joint 
family  proporLy  executed  by  the  father  alone 
sued  for  and  obtained  a  decree  for  foreclosure. 
At  the  tiuio  the  suit  was  instituted  the  mort- 
gagees knew  that  tl^ere  were  sons  and  grand- 
sous  j)intly  interested  v/ith  the  mortgagor  in 
the  mortgaged  property,  but,  notwithstanding 
this,  they  omitted  to  make  them  parties  to 
their  suit. 

Held,  that  the  sons  and  grandsons  were 
ijot  prec  uded  from  instituting  a  suit  for 
redemption.  Bhawani  Prasad  v.  Kallu,  I.  L. 
K.  17  Ail.,  5^7,  referred  to  Debi  Singh  v.  Jai 
liam,  I.  L.  R.  25  All.,  214,  distinguished. 
Ram  PRASAD  V  MAN  MOHAN.  5  A  L-  J. 
267  =  A   W  N  1906  P  106  =  80  A  266. 

73  Decree-  for  foreclosure  against  father — 
Mortgage  by  father— Joint  family— No)i- join- 
der c.f  smi  in  suit  for  foreclosure  against  fa- 
iher  -Suit  by    son  for   redemption. 

A  son  whose  share  in  a  Hindu  joint  family 
estate  has  passed  under  a  sale  in  execution  of 
a  decree    against  his  father    or  by  means  of  a 
decree  for  foreclosure  against  his    father  can- 
.xiot  re  open  the  decree  merely  because  he  was 
Bot    a    party    thereto    (Sheo    Rattan    v.    Raja 
Jagmohan    Singh,    1    O.    C.,    5S   at  p.    62,  ex- 
piaiut-d).    His  suit,  urder  such  circumstances, 
can  lie  upon  some  ground    which,    under  the 
Hindu  Law,  would  free  liim  from  the  liability  | 
to    pay    his    father's   debts    not,  tainted    with 
immorality.    (Debi  Singh  v.  -Jai  Ram,  All.  W.  | 
N.  1903,  24,  followed).     PaRMESUUR  DATT  i 
V.  DEBISAHAI.     6  00-  101- 

74  Decree  for  sale— Against  father-Suit  by 
son  for    declaration.     1  O.  C.  53  Col.   428  P.  I. 

75  Decree  for  nale,  against  father-  Mortgage 
of  joint  family  property — Li(<bility  of  son  under 
decree  obtained  by  morigngee  against  father — 
Partition,  decree  for  -Executiun  of  decree — 
Interest  and  costs,  decree  for— Tiansfer  of  Pro- 
perty Act  (IV  of  188^),  s.  85-Non  joinder  of 
parties. 

The  appellant  in  October,  1894,  obtained 
ft  decree  uga^iust  his  father  and  brothers  for 
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partition  of  his  share  of  the  family  proferty. 
In  1889  the  father  had  executed  two  mort- 
gages of  a  part  of  the  family  property.  The 
mortgagees  obtained  a  decree  against  the 
lather  for  sale  of  the  mortgaged  propel ty  ia 
December,  1894.  The  appellant  sued  to  have 
it  declared  that  his  share  of  the  property  was 
no*^  liable  to  sab'  in  execution  of  the  decree,, 
as  he  had  obti-ined  a  decree  for  partition  be- 
fore tlie  morigagotb  obtained  a  decree  on  the 
mortgages  and  was  not  a  party  to  the  suit  oa 
the  mortgages 

Heldy    that    a  Hindu    son    cannot   set  up 

his   rights    against  a    mortgage    made    by  hia 

I  father    on    the  sole    ground    that    he  was  not 

1  made  a  party    to  the   suit  by    the    mortgagee. 

I  The    mere    circumstance,     that   be    obtained 

a    decree    for    partition     of    his   share    before 

the    mortgagees     obtained    their    decree,    did 

not    distinguish    this    case    from    the    case  of 

(1    O  I'    53) 

Held,  further y  that  the  appellanf^s  share 
was  liable  for  the  interest  and  costs  deo-- 
reed  to  the  mortgagees. — RAM  ADHIN  v. 
SHAMESHUR    DUTT,   4    0    C    93 

76  Decree  —  Sons  as  representatives 
brought  on  record.  3  M  I»  T  240—18  M  L  J 
36    Col.    879    P.  II. 

17  Deburter  Estate. 

1  Joint  Hindu  family,  debutter  property 
held  by  righr  of  suit  of  coparcener  regard- 
ing— Mitaksbara  Law.  33  0,  537.  See  Hindu 
Law  —  Alienation  by  father  of  dibutter  property. 

2  See  Religious  Mnduwmenls. 

18  Divorce. 

1  Conversion  to  Muhammadani^tn — Marri- 
age with  a  Muhammadan  while  husband  alive 
—  Act  XXI  of  18o0  -  Unchastity— Divorce.  -Ex- 
elusion  from  inhtritanee. 

When  a  Hindu  married  daughter  during 
the  lifetime  of  her  Hindu  husband,  abjures 
her  religion,  becomes  a  Muhammadan  and 
contracts  a  7iika  marriage  with  a  Muham- 
madan and  has  children  by  him,  she  is  in  the 
position  of  an  unchaste  daughter  and  is 
not  entitled  to  inherit  according  to  Hindu 
Law,  the  property  of  her  Hindu  father.  22 
Gal.     347,    27    Gal.,    801,    referred   to. 

The  provisions  of  Act  XXI  of  1850  da 
not  apply  to  such  a  case  and  cannot  save 
her  right  of  inheritance.  11  A  100,  dis- 
tinguished. 

According  to  Hindu  Law,  there  can  be 
no  divorce  except  by  custom.  SUNDaRI 
LETANI.  V.  PETAMBARI  LETANI,  32 
Gal,  871-9  0    W    N  1003 

2  Application  of  Divorce  Act  to  Hindu 
marriage — Gutchi  memous — Succession  mar- 
riage—Hindu Law.  7  B  L  R  447  Col.  828 
P    II. 

19    Domicile 

1     Change     of      domicile Migration       of 

family —Justom  —Presumption — Evidence  of 
custom-  Saving  from  ancestral  property 
self-acquired  property.  29  G.  433  Col.  2167 
P.  I. 
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2  Migration-  Hindu  Law — Widow's  estate 
— Fmich  Law  —  HjJ'ect  of  change  of  domicile.  i 
Held,  upon  tlie  eviduuco  ot  the  expert  i 
witness,  that  accDrding  to  the  Hindu  Law  ' 
prevailing  in  the  French  territory  the  testa- 
trix, a  Hindu  widow,  on  the  death  of  her  j 
husband  became,  by  inheritauea,  absolute  ' 
owner  of  his  property.  I 

Hi'ld,    als(v    that    by    her    migration    to  ; 
British  territory  and  acquisition  of  a    British  j 
Indian  domicile,  the  character    of    her  estate  ; 
was  not  changed    when   it  was  not  suggested 
that   she    had  adopted  the  system   of  law  pre- 
va'ont  in  British  India.    MILATHAI  AMIR  v. 
SUBBAUAYA  MUDaLIaR.     M-    L-   J.   1901 

p.  309  =  24  M  650  =  2  A-  L-  J  720 

20  Endownments. 

1  (See  lieligivus  Endownments), 

21  Father  and  son- 

2  See  Hindu  Law— Alienation. 

»        „  „        Debts. 

n  ..  ,.  Gift. 

,,         ,,  ,,         Joint  fatnily. 

2  Self-acqidred  property — Day abJiaga— Fa- 
ther^ s  right  in  property  acquired  by  son- 
Father's  right  to  eject  son  from  ancestral  pro- 
perty— Improvement  by  son,  effect  of — Injunc- 
tion— Decree — Foim  of  decree  -  Estoppel  by  con- 
duct. 

Under  the  Hindu  Law,  as  expounded  in  the 
Dayabbaga,  the  father  always  takes  a  double 
share  in  acquisitions  made  by  a  son  ;  if  they 
have  been  mad  a  by  the  use  of  joint  funds  the 
father  and  the  acquirer  take  two  shares  each 
and  the  rest  of  the  brothers  one  share  each  ; 
but  if  midu  without  the  use  of  joint  fuuds^ 
the  acquisitions  are  divided  half  and  half 
betweon  the  father  and  the  son;  a  father 
claiming  a  share  of  property  acquired  by  his 
son,  is  not  bound  to  allow  the  son  any  share 
of  the  ancestral  property  in  his  hands. 
Where  the  defendant  had  made  improve- 
ments and  substantial  additions  to  ancestral 
buildings  standing  on  ancestral  land  belong- 
ing to  his  father  the  plaintiff. 

Held,  that,  even  if  the  improvements  and 
additions  were  effected  under  circumstances, 
which  entitled  the  son  to  their  value  and  to 
a  charge  upon  the  land  t )  the  extent  of  such 
value,  the  plan- tiff  would  bo  under  no  legal 
obligation  to  piy  fv)i-  them  as  a  condition 
prtced(3rit  to  a  decree  for  recovery  of  posses- 
sion and  tiiat  he  would  bo  entitled  to  a  decree 
for  ejectm  Jilt. 

Held,  fuitliLr,  that  the  defendant  having 
trespassed  upon  plaintiff's  property  and  hav- 
ing habiiuilly  molo&tod  him  and  destroyed 
the  ponce  of  hi.s  family,  the  plaintiff  was 
entitled  to  an  i'  junction  restraining  the 
defendant  from  cui^ring  upon  any  portion  of 
the  prvjperty  without  his  consent.  Where 
the  defendant  was  fully  aware  that  the  land, 
upon  wliich  he  expended  his  money,  was  the 
property  of  tlio  plaiutiO,  the  latter  would  not 
be  estopped  from  nsserting  his  l(>gal  rights. 
Where,  in  a  suit  lor  ejectmout  trom  and 
iDJuucLioii  to  restrain   the   defendant   from 
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entering  upon  property,  the  question  of  title 
to  the  property  was  only  indirectly  in  isBue» 
the  injunction,  which  was  granted,  was  diroo- 
ted  to  remain  in  force  only  until  the  defen- 
dant obtained,  if  he  could,  a  decree  for  pos- 
session of  the  property  either  in  whole  or  in 
part.  DHARMA  UAS  KUNDU  v.  AMULYA- 
OHANKTJNUU.  I.  L.  R.  33  C.  ]119  =  1(> 
C  W.  N  7ft5. 

3  Partition,  suit  for — Joint  Hindu  family 
property — Variation  of  pleading  in  course- 
of  evidence  -Presumption  of  jointness  in 
I>ayabhaga    families— 4   C    L   J   5G  Col.    1932 

p  i. 

22— Funeral  Ceremonies. 

1  Expenses  of —Mother  succeeding  to  her 
son  takes  limited  estate — Funeral  expense* 
of  mother  stridhan  not  liable  to  pay  tham. 
32  B  26—9  BLR  1187.  &ee  Hindu  Law 
Authority    No  8. 

2  Performance  of  obsiquies — Widow-son- 
paternal  relations— Custom— Jains  — 29  H  310^ 
See  Hindu  Laiv  Applicability  No  6, 

23-Gift. 


1.  Construction    of. 

2.  Delivery  of  possession^ 

3.  Essentials    of. 

4.  By  father. 

5.  By  grand-father. 

6.  By  a  female    to  next   heir* 

7.  By  manager. 

8.  By  widow. 

9.  Law  of  perpetuity. 

10.  Persona    designata^ 

11.  To  brother. 

12.  To  a  class. 

13.  To  Daughter. 

13.  (a).     To  Donees. 

14.  To  idol. 

14.  (a).     To  a  member 

15.  To  mother, 

16.  To  sister. 

17.  To  son  in-law. 

18.  To  under    person. 

19.  To  undivided  family. 

20.  Of  undivided  share. 

21.  To  widow. 
22      To  wife. 
'z3.     To  Woman. 

(1)— Construction   of. 

1  Absolute  estate  —  Restraint  upon  — 
Hindu  Law — Will —Interpretation  of— Ab- 
solute estate — Restriction  upon — Prohibition 
against  alienation  in  a  vlid.  4  B  L  R  508  Co) 
2130   P    I. 

2     Gift— Joint   gift— Survivorship. 

A  donor  ean,  when  making  his  gift, 
linait  the  interest  of  Mm  donee  by  giving 
an  interest  by  way  of  survivorship  to  any 
other  person  living  at  the  time  of  the 
gift.  Among  Hindus  when  property  is  given 
to  two  persons  siuiply,  there  is  no  presump- 
tion that  the  donor  intends  to  annex 
t*ho  condition  of  survivorship  which  may 
have   iho   efect   of   excluding     the   heirs    ot 
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ono   of  tho  donoes!.     BAI  DIWALI  v.  PATEL 
BROIIARDAS.     4   BL  R  102-26   B445. 

3  Qif  of  life  eslale-  -R'llgious  o.ndoiomant  — 
Endotomnit  to  take  effect  after  a  life  estate. 

Iliii,  that  there  is  uo  objection  to  tho 
limitation  by  a  Hindu  testator  or  settlor  of  a 
life  estate  followed  by  an  endowment  of  pro 
perty  to  religious  or  charitable  purposes. 
GOHINt)  PRASAD  v.  GOMTI,  I  L  R  30  A 
288  =  6  A  L  J  256 
(2)     Dklivery  of  Possession, 

4  Gift  whether  incomplete  without  deli- 
very    of     nossession.     PARTAB     SINGH     v. 

Fatta.    45  p.  R,  1906=120  PL-  R    1908 

See  yre-eviptlon. 

5  Actual  and  exclusive  possession  not  neces- 
sary. 

By  Hindu  Law,  the  giving  of  actual  and 
exclusive  possession  is  not  necessary  to  the 
completion  of  a  gift.  A  executed  and  regis- 
tered a  deed  of  gift  in  favour  of  his  mistress 
B,  and  gave  her  the  power  to  receive  the 
documents  after  registration. 

Held,  that  A  had  done  all  that  was  possi- 
ble to  complete  the  gift  aod  that,  as  B  was 
living  in  the  house  at  the  time  wLth  the 
donor,  she  was  given  possession  by  the  very 
act  of  execution  of  the  deed.  RAM  CHARAN 
DAS  y,  BHAGWATI.    5.2  P-R- 1908- 

6  Deed  of  Settlement.  Construction  of—  Gift 
to  a  class— Transfer  of  possession. 

When  the  intention  of  the  settlors  was 
that  the  estate  should  be  held  in  abeyance, 
held,  that  this  was  not  permitted  by  Hindu 
Law, 

In  dealing  with  deeds  as  well  as  wills  the 
Courts  always,  in  the  first  instance,  have  re- 
gard to  the  intention  of  the  settler  or  the 
testator  as  the  case  may  be,  having  regard  to 
the  words  he  has  used  to  give  effect  to  that 
intention,  and  the  construction  to  be  given 
must  be  a  beRignant   construetio.n. 

The  members  of  the  alass  who  can  take 
under  a  deed  of  settlement  or  will  must  take 
unless  the  Court  is  satisfied  on  the  deed  or 
will  that  the  settler  or  testator  intended  that 
the  class  and  not  any  individual  member 
thereof  should  take. 

A  trust-deed  is  inoperative  when  posses- 
sion of  the  property  comprised  therein  ig 
never  in  fact  given  to  the  trustees  or  any  o.f 
thein,  and  nothing  is  do..Jo  towards  effectiog 
the  transfer  of  the  prjporty.  GOliDHAN 
DAS  SOONDER  DAS  v.  BAI  RAMCOOYBR. 
8BL  R  857  =  26  B  449- 

7  Aroras  of  Fcro2^.pur  city ~  Qif t  vjithout 
possession — Acceptance  —  Begisiration  of  deed 
of  gift. 

Held,  that  the  parties  to  the  suit,  Arortis 
of  Ferozepur  city,  were  governed  by  Hindu 
Law  and  not  by  custom  ;  ifc  could  not  be 
said  that  owing  to  the  family  having  ac- 
quired laud  by  money  lending  they  betouged 
to  an  agriculturiil  class. 

Held,  also,  Lhat  under  Hindu  Luv  deli- 
very of  possession  is  not  essential  to  comple- 
tion of  gift,  but  that  there  must  be  accep'- 
ftnce  oa  the  part  oi  tha  donee.    The  prodac- 
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tion  of  the  registered  deed  of  gift  may  be- 
some  proof  of  aocoptanco  but  if  tho  donor 
was  dead  when  tho  deed  was  produced  by 
the  donee  then  no  presumption  arises  from 
the  fact  of  production,  the  donor  and  donee 
having  lived  together  till  tho  former's  death. 
RAM  CMAND  v.  DEVI  CHAND,  p.  L-  R. 
21  Of  1901 

8  Delivery  of  possession  —  Mortgage  by 
father  of  property  belonging  to  his  minor 
son  — Gift  of  undivided  sharo  parties-Joinder 
of  defendants.  27  B.  31—4  B.  L.  R.  754  Ool. 
1971  P.  I, 

9  Deed  of  Settlement — Construction  of-Oift 
to  a  class— Transfer  of  possession. 

When  the  intention  of  tho  settlers  WM 
that  the  estate  should  be  held  in  Abeyance, 
held,  that  this  was  not  permitted  by  Hindu 
Law. 

In  dealing  with  deeds  as  well  as  wills  the 
Courts  always^  in  the  first  instance,  have  re- 
gard to  the  intention  of  the  settler  or  the 
testator,  as  the  case  may  be,  having  regard 
to  the  words  he  has  used  to  give  eSect  to 
that  intention  and  the  construction  to  be 
given  must   be  a  benignant  construction. 

The  members  of  the  class  who  can 
take  under  a  deed  of  settlement  or  will  mast 
take  unless  the  ("ourt  is  satisfied  on  the  deod 
or  will  that  the  settler  or  testator  intended 
that  the  class  and  not  any  individual  mem- 
ber thereof  should  take. 

A  trust  deed  is  inoperative  when  posses- 
sion of  the  property  comprised  therein  is- 
never  in  fact  given  to  the  trustees  or  any  of 
them  and  nothing  is  done  towards  effecting 
the  transfer  of  the  property.  GORDHAK 
DAS  SUNDER  DAS  v.  BHAI  RAMGOOVEit- 
BAI.    8  B  L  R  857. 

3  Kssentlals  of. 

10  <5iffc — Possessioa-T-ranster  of  property 
Act  (IV  of  1882),  S.  123  gift  to  agent.  25  A.. 
358  at  365  Ool.  253  P.  I. 

(4)     By  fathep*. 

11  Of  ancestral  properly— Gift  of  undivid^r 
ed  family  property:  to  daughter  and  son-in.- 
laiv. 

Held,  that  under  Hindu  Law  a  valid 
gift  of  undivided  family  property  cannot, 
be  made  by  a  father  in  fav&urof  his  daughter- 
and  son-in  law  to  the  prejudice  of  his, 
sons.  N  ATA  RAJA  PILL  A I  v.  VENKATA- 
CHELLA    PILLAI.     12  M  L  J    93- 

12  O]  a  sm%U  portion  to  a  temple— Power 
of  father  to    alienate  ancestral* property. 

According  to  the  Hindu  Law  the  power 
of  a  father  to  make  alienations  of  joint 
ancestral  estfvte  ex:tends  to  a  provision  of  a 
permanent  shrine  for  a  family  idol,  but 
the  gift  for  a  publio  purpose  without  the 
son*^s  consent  cannot  be  allowed.  8  A  7^ 
MaTHUS\MI      PILL  A I        y.      DORAS  A  Ml 

piLLu.  M  L  j»  1901  p  aio. 

(5,       By    GJlANn-FATHEP,, 

is.  Acquiesc3noe  by  father — Gift  made- 
before  the  Act  come  into  force  Females, 
eatatte..    M  Xi  3   190^  F  387  Gol  i  1Q54  P  II. 
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14  Caticellation  of  gift— Alienation  by 
grandfather  without  oonsideratiou  13  M 
L  J    21    Uul  :    n:)0    lun. 

(G)     By    a    FK:.i.u.:f  to   nkxt  heiii. 

16  Glijt  by  a  J'emUa  in  favour  uf  next 
heir. 

Held,  that  a  gift  of  proporty  by  a  widow 
in  favour  of  hor  deceased  husband's  danghfeer 
and  daughter's  son  was  valid  under  Hindu 
Law,  as  it  nibrely  accelerated  t,he  succes- 
eion  of  the  uexl  heirs.  BALMOKAND  v. 
DKVI    DAS     70  P  L   R1901. 

f7)       By     MANAGKll, 

16  Gijt  by  fallitr  to  children  mil  of  joint 
estate  Minor — Ajjpointment  uf  defendant  as 
next  friend. 

Where  there  are  minor  co  parceners, 
partition  is  not  granted  as  a  matter  of  course, 
Dut  is  in  the  discretion  of  the  Court.  Some 
malversation,  danger  or  loss,  to  the  minors 
on  the  one  hand,  or  some  benefit  or  advantage 
on  the  other  hand,  must  be  proved  before  a 
Court  will  compel  partition,  when  all  the 
CO  parceners  are  minors. 

Tlie  manager  of  a  Hindu  family  may 
make  ordinary  gifts  or  presents  on  suitable 
occasions,  either  to  the  members  of  the  family, 
or  to  strangers,  but  this  power  must  be  con- 
fined to  such  occasions  as  are  usual,  and  to 
fiuch  presents  as  are  customary. — 

Held,  that  it  was  not  shown  that  it  .is 
usual  for  a  Hiado  father,  on  the  point  of 
death,  to  make  gifts  to  his  children  out  of 
joint  properly. 

A  defendant  cannot  be  made  to  act  as 
next  friend  of  the  minor  plaintiff,  though  she 
may  be  her  mother.  BACHOO  HAKKIS- 
SON  DAS    V.    KHUSHAL   DaS.     4  B-  L-  R- 

883- 

(8)  By  Widow 

n  Gift  by  widow  kbatris  of  Multan  city- 
Collaterals  right  of  suit  to  object  in  the  pre- 
sence of  daughter's  son,  llUjF.  K.  1901  G  P. 
L.  K.  11)02  Col. '21 10 P.  ir. 

(9)  Lxw  Of  Perpetuity. 

18  Power  to  create  order  of  succession  not 
recugnised  by  Hindu  Law-Kiglit  of  son 
and  gra  dson.  RaME.sHWaH  PUOSaD- 
SINGH  V.  LAGHMl  l-^KO>HtiD  SINGH.  31 
C'  111-     ^'^^  Hindu  Law — Will. 

19  Of  undivided  share— Mortgage  by 
father  of  property  belonging  to  his  minor 
eon.     27  B.  31  Col.  1971  P.  I. 

(10)— Tersona  designata. 

20  Persona  designata— Gift  to  an  alleged 
adojpted    son  — Description    of  property. 

Where  there  is  nothing  to  indicate  that 
the  gift  was  to  be  made  dependent  on  the 
adoption  of  the  donee  or  that  it  was  in  the 
character  of  adopted  son  only  that  the 
donee  was  intended  to  take  the  gift, 
and  it  appears  that  aliouaiioa  rather  tlian 
adoption  for  its  own  sake  was  in  the  mind 
of  the  donor,  the  donee  is  entitled  to  take 
undei  the  gift,  although  the  adoption  is 
held   invalid. 

Where  what  the  donor  purported  to 
give     was     all   her    undisposed     ot   property 


and  she  described  beraeif  in  the  document 
as  p'ssessod  of  Reddi  and  tnam  land  and 
as  rtsidiiig  at  Nimmmapalli,  held,  that  the 
doHcripf lutj  was  sulUyient  to  trunsfcr  the 
laum  land  cluiuod.  VKNKATASA MI  UEDDY 

V.  Rangamma.    m    L  J  1901   P  27. 

Perfiuna  designata —  Adoption  by  pr08- 
Will.     20  B  491  Col    2019  P  I. 

Persona  designata  —  Ad. option  a  con- 
precedent.      9    '.:    W    N   d09   Col    506 


of   deed     of   gift  — Joint 
1905    P  170—28    A    38  Gol 


21 

titute 
23 

dition 
P     II. 

(11)— To  BROTH  Kits. 

23  <"onstructiou 
tenancy.     A    W    K 
582    P    II. 

24  Gift- Joint   gift-  Survivorship 

A  donor  can,  when  making  his  gift, 
limit  the  interest  of  the  donee  by  giving 
an  interest  by  way  of  survivorship  to  any 
other  person  living  at  the  time  of  the  gift. 
Among  Hindus  wheti  property  is  givei^  to 
two  persons  simply,  thf-re  is  no  prtsumptioa 
that  the  donor  intends  to  annax  the  con- 
dition of  survivorship  which  may  have  the 
effect  of  excluding  the  heiis  ot  one  of  the 
donees.  BAI  DlVALl  v  Pa  TEL  BECHAR- 
DAS.    4li  LR  102^=26  B  456- 

(12)       To  A   CLA8S. 

25  WiU-Gjt  to  a  class  Effect  rf,  lu hen 
some  incapable  uf  taking— Wliether  luhole  gift 
is  void  when  tff'ect  caunot  be  given  to  a  part  of  tt. 

There  is  no  rule  ot  Hindu  Law  that  a  gift 
inter  vivos '.r  a.  heq\iQst  to  a  class  of  persons, 
some  of  whom  are  incapable  of  taking  by 
reason  of  the  rule  that  the  gift  is  valid  only 
if  it  is  made  to  a  sentient  being  capable  of 
taking,  is  void  also  as  regards  those  who  are 
sentient  and  capable  of  luiking. 

The  proposition  that  a  gift  must  fail  ia 
its  entirety  because  effect  cannot  be  given  to 
a  part  of  It  ought  not  to  bo  applied  to  docu- 
ments executed  by  Hindus. 

The  rule  in  Leake  v.  Robinson  [2  Mer  303 
(1817)]  IS  repugnant  to  Hindu  notions  and  aa 
it  has  the  etiect  of  defeating  the  intentions  of 
Hindu  testators  it  ought  not  to  be  applied  to 
deeds  executed  by  Hindus. 

It  appeared  from  the  whole  of  a  Will 
executed  by  \  Hindu  testator  that  his  primary 
intention  was  that  all  his  nephews  (sister's 
sons)  then  born  and  those  wlio  might  bo  bora 
afterwards,  should  take  equally  under  a  be- 
quest made  by  him  and  his  secondary  inten- 
tion v^as  that  his  nephews  who  were  in  exia- 
teiice  should,  thougii  not  sfecificaily  named, 
also  take. 

Held,  that  tlijugh  the  primary  intentioa 
could  not  be  given  effect  to,  boc;iuso  the  be- 
quest was  bad  in  respect  of  those  who  might 
be  born  sub.-,equently,  the  Court  should  carry 
out  ♦■■he  secondary  intention  and  give  effect 
to  the  b>;quest  as  rogards  the  nephews  who 
were  competent  to  take.  BH  AGABaTI  B  Ui- 
MANYA  V.  KALI  CH  \Il\N  >INGH.  9  W. 
N.  C  749(F.  B)-32C  992. 

26  Admit. idtration  suit — Reversioner's 
right  to  maintain  suit — Concurreiil  suit  for 
administration.  HDIQMOYEE  DASSEE  v» 
TilGYLUKHO  MulIINEY.     29  0-260. 
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Sec  Hindu  L mo— Reversioner, 

27  Doed  of  sottlement— Conatruction  of — 
Transfer  of  possession.  3  B.  L.  U.  857.  Sec 
Hindu  Laio—Oift  of  Delivery  of  possession 
No.  10. 

(13        To  DAUGHTER. 

28  Gift  by  sole  male  raomber  for  the  time 
being  to  daughter  — Power  of  manager  if 
exceeds.  11  G.  W.N.  7G'J.  See  Hind  it  Law 
Adoption  No.  40. 

29  <>^/^  ^0  only  daugher.  Limits  of —Adop- 
tion-Joint family. 

The  widow  of  a  deceased  coparcener 
in  a  joint  Hindu  family  can,  authorised 
by  hor  husband,  adopt  a  son,  although  sucli 
•adoption  divests  the  estate  of  a  son  of  the 
other   co-parcener. 

B  who  was  the  only  living  member  of 
a  joint  Hindu  family  made  a  gift  of  Rs. 
20,000  to  his  only  daughter  our,  of  the  in- 
corao  of  the  Joint  property  worth  about  Rs. 
10  to    15    lacs. 

Held,  that  the  gift  was  valid  as  the 
limits  of  propriety  were  not  exceeded. 
BAGHOO  HARKISONDAS  u-  MANKORE 
BAI.    6  B  L  R,  268-29  B  51 

80  Gift  made  orrally — Possession  under 
such  gift — Adverse  possession.  13  M  L  J 
302   Gol:   2054   P  I. 

81  Gift  to  sister— Gift  to  female— Es- 
toppel.    15  M   L   J   492   Col;    534    P    EI. 

82  Gift  by  Hindu  widow  in  favour  of 
daughter — Sale  by  one  sister  to  another— 
Cause  of  action,  4  A  L  J  677— A  W  N 
1907  P    269   Gol :    442  P   I. 

83  Gift  to  daughter  by  father  as  a  marriage 
portion—  Joint  faintly — Managing  metnher; 

A  Hindu  father  can  make  gifts  by  way  of 
marriage  portions  to  his  daughters  out  of 
the  family  property  to  a  reasonable  extent. 
A  Hindu  brother,  managing  member  of  a 
joint  family,  can  give  away  a  reasonable 
portion  of  the  joint  family  property  to  his 
sisters,  who  though  married  iu  their  father's 
lifetime  were  left  for  some  reason  or  other 
without  marriage    portion. 

Hildy  also  that  in  the  circumstances  of 
the  case,  and  having  regard  to  the  .state  of 
the  family,  that  the  father  of  the  plaintiffs 
not  only  might  properly  have  made  the 
gift  in  question  to  the  daughters  the  plain- 
tiffs, but  that  he  ought  to  have  made  it. 
22  M  113  ref.  to.  KUDUTAINIMA  v.  NaRA- 
SIMHA   GHARYULU.     17    M   L  J  528. 

84  Gift-Gonstruction  of  will— Managment 
by  daughter,  her  husband  and  their  male 
ohidron  successively.  GOPAL  GHANDER 
BOSE  u.  KARITICK  GHENDER  DEY.  29 
C  Tie- 
See  Hindu  Law  — Will. 

85  S'''''  Custom  Punjab  Gift  to  daughter 
Col :   765  P  IL 

13  {\)      To  DONEES  IN  EQUAL  SHARES 

86  To  dofees  in  equal  shares— Creation 
of  a  common  lenaucy  — One  donees  own 
heirs  and  not  survivors  to  succeed  him  28 
M   3C3   Gol   575   P   II. 

14  To    IDOL. 

37     Inheritance — Stridhan— Unchastity — 


Hindu  law— Essential  of    (Contd.) 

Spiritual  benefit.  NOGENDRA  NANDINI 
DASSEE  V.  BENOY  KlUSHNA  DEB.  8  0 
G   621. 

See    Hindu    Law    S'ridhan. 

15  To    A    MlOMnER    OF     A    JOINT     FAMILY. 

38  Gl'ft  by  natural  grand  fathwr  to  his 
grand  son.  RIGHT  OP  THE  MEMBERS 
OP  JOINT  FAMILY  J  ^NGl  NATH  u.  JAN- 
KI    NATH.     2   A    1*   J   225. 

See    Hindu  Liw— Joint  family. 

16  To  IMOTHEIi. 

89  To  Mother-  RuJo  applicable  to  a  be- 
quest to  a  widow  as  distinguished  from  a 
bequest  to  any  other  female.  32  G  1051  Gol 
567    P    II. 

17  To  Sister. 

40  To  Sister  — Estate  of  inheritance.  Lifo 
estate  with  remainder  over,  2  A  L  J  233 
P    ^J-33  G    23    ['    G    Gol    534    P    II. 

(18)— To  UNBORN    PERSON. 

41  Right  of  unborn  person.  Equity — 
Gompromise.     28  G  720  Gol  2165  P  I. 

(19(— To  UNDIVIDED     FAMILY 

42  To  undivided  family— Will— Properly 
inherited  from  collaterals.  Ancestral  pro- 
perty.    4    B    L    R   257    Col  2166    P  I. 

{20)~-Of  UNDIVIDED     SHARE 

43  Gift  of  undivided  share.  Mortgage  by 
father  of  property  belonging  to  his  minor  soa 
27  B  31  Gol    1971    P  I. 

(21)— To  WIDOW. 

44  To  widow — Will — Gon&fruxition  of — Be- 
quest  to    Widow  —Life   estate   — Absolute    gift. 

One  of  the  tests  which  is  applied  to 
see  whether  the  estate  given  by  a  will  is 
intended  to  be  absolute  or  not,  is  to  saa 
whether  the  donee  of  the  estate  has  been 
given   a  power    of  disposition    over   it. 

There  is  no  authority  for  the  proposi- 
tion that  in  every  will  in  which  authority 
to  adopt  is  given  to  the  widow,  it  necessarily 
follows  that  the  widow  only  takes  the 
life  estate.  The  intention  of  the  testator 
must  be  gathered  from  the  terms  of  the 
will    itself. 

Upon  coustruetioa  the  will  was  held 
to  have  given  the  wife  the  estate  absolufcoly — 
10  Gol  342  disringuished.  TOO  LSI  DAS 
KQRMOKAR  «.  MADAN  GOPAL  DEY.  28 
C  499. 
(22)--To  WIPE. 

45  Gift  to  wife-Pov/er  of  donee  to  alienate. 
27  A  364  Gol  535    P  II. 

46  Gift  to  wife  made  before  the  T  P 
Act  came  into  force — Pemale's  estate.  12  M 
L  J  1902   P  387  Gol  1054   P  II. 

47  Gift  to  wife— Gonstruction  of- Parti- 
tion between  father  and  sou.  27  M.  498  Gol. 
586  P.  U. 

48  Hindu  Laiu— Will— Trust— Construc- 
tion of  document. 

The  Hindu  law  no  less  than  the  English 
law  points  to  the  intention,  as  the  element  by 
which  courts  are  to  be  guided  io  determining 
the  effect  of  a  testamentary  disposition  ;  nor 
is  there  any  difference  between  the  one  law 
and  the  other  as  to  the  materials  from  which 
the   intention   is  to    be  collected.     Primarily 
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Hindu  law -Essentials  of    (Contd.) 

tlie  worfls  of  tlio  Will  are  to  bo  coppi^lerpd. 
Thoy  convoy  the  fxpiossion  of  the  C'siaioi's 
vvislios  ;  huh  the  meaning  to  bo  attaclied  t,o 
tbem  may  bo  afficled  by  surrounding  circum- 
stance'', and  where  ihi.s  i"  the  cise  no  douht 
those  circurnstiinces  must  ba  regarded 
Amongst  iho  circumrflances  to  be  regarat^d  is 
thu  l.iw  of  I  ho  country  under  which  the  Will 
is  inaie  and  its  disposition  is  to  be  carried 
out.  If  that  law  has  attached  to  particular 
words  a  particular  meaning  or  to  a  piriicuhir 
deposition  a  particular  efiect,  it  must  bo  as- 
sumed that  the  testator  in  the  disposition 
which  he  has  made,  had  rogird  to  that 
mcanir'c;  or  to  that  effect,  unless  the  language 
of  the  Will  or  the  surrounding  circumstances 
displace  that  assumption. 

In  construing  the  Will  of  a  Hindu  it  is 
not  improper  to  take  into  corjsideiation  what 
are  known  to  ba  the  ordinary  notions  and 
wishes  of  Hindus  with  respect  to  the  dovolu 
tion  of  property.  It  may  1)0  assumed  that  a 
Hii'du  generally  desires  that  an  estate,  o-pe- 
cially  UM  ancestral  esta'e,  shall  be  retained  in 
his  family,  ai.d  it  ma^,  bo  assumed  that  a 
Hindu  knows  that  ns  a  gcMieral  rule,  at  all 
events,  -women  do  lot  take  absolute  estates  of 
iuhe ri tan ce  which  ihey  are  ana  bled  o  alienate. 
It  is  a  well  sealed  rn!o  of  constrnc:ion 
that  clour  and  unambi<^u  'US  dispo.-itive  w-  rds 
are  not  to  be  controilei  orqadihjJ  by  any 
general  expression  of  intenion  and  a  Tlindu 
husband  is  never  incompo'O't  to  create  in 
favour  of  his  wife  an  absolute  interest  in 
imiuovabhj  propejty  bequeath-'d  by  him  to 
hi  r,  though  Jt  is  nocessury?  in  ordev  to  create 
such  a  1  interest,  to  use  exprops  language  to 
that  effect.  AM  B \  L  \HiOW  lU  SHANKE'l 
V.  BAl  HEWA.    6  B.  L.  R    S84. 

S''f  for  vther  facts  C  -1.5^6  P.  I 
■    49     Grift    to    wff — Alieniiti')!)    by  widow  — 
MitMksh'>ra.     25  A.  351  Col  534  P.  II. 

(2:-i)     To  WOMAN 

50  Ancesiirtl  property  -  Gift  to  d  u^hter 
—  Hi^ht  of  uuboia  person.  23  C.  720  Col. 
2165  P.  I. 

21    Guardianship. 

1  Acknowledgment  of  debt  by  guardian  — 
20  yj  3yu.  Sue  Hindu  Law  —  D  bt  and  D.ciee 
No  41. 

2  Appoinlmpnt  of  gunrdian  by  a  Hindu 
father.     8    B  L  11   522    *  ol  .-    1612    P   I. 

3  Appointme-'t  of  gun-dian  by  Hit.\du 
father.     31    B  4l3   <"ol  ;    1612    P    1. 

4  Of  »>  minor  belonging  to  a  joint  family 
— Suit  for  possession  by  minor  to  recover 
property  alienated  by  bis  mother.  10  u  C 
367   Col:    1838   P   I. 

5  Of  a  minor's   property  in    a  mitnkshara 
j-)int    family — alienation    by    guardian   wit.h 
out     sai'ction     of    court.     25     A     407    (P    C) 
Col  ;   390    and    2130   P   I      See  also    1    B   L 
B  SOD   Col  :    316   P   I.   Cuntra. 

6  Of  a  minor  who  is  member  of  a  i->iut 
family.    25    B  353    Col  :    1098   P   II. 

7  Appointment  of  guardian— Joint  Hindu 


Hindu  law -Guardianship    (Contd.) 

fnmi'y -Minor— Go  paiconera  — 32   B  259  Col ; 
1U9-;  P    II. 

8  Mortgigo     by     J^uvrdian Vnlidity     of 

charge    croand  by    guxrdiau  — 20  B  433  Cols  : 
503,  G=)2,  2128    P    I 

9  M >ihnr,  guordinn  of  Jier  son  can  cnlUci 
debts  — SvcCf'SsiutL  C^rlijicaie. 

By  Hindu  Law,  in  the  absence  of  a 
male  co  parcener  capable  of  managing  the 
family  affairs,  the  mother  is  the  guardiaa 
of  her  minor  son's  property,  and  as  sncli 
can  collect  the  dobt-s  due  to  liim  ;  and  it 
is  not  necessary  for  her  to  obtain  an  ap- 
pointment from  the  Court.  She  cannot  ob« 
tain  a  Succession  Oeriifioate,  as  she  is  not 
claiming  to  be  entitled  to  the  effects  of  a 
deceased  p;rbon,  bui  only  claims  to  rec  )Ver 
the  property  of  her  son.  KOI'EciT  ST  \NES 
V.    GOPaL    NAITKEII,   2  m    L  T    246- 

10  Mother  preferable  guardiii.n  ot  her 
daughter  than  paternal  grandfather.  28  .\ 
233    Col    60    P    I. 

11  Of  btep-mo'her  during  guardianship 
—  Step  inother  wliether  guiudian  ot  her  step- 
son.    4  N    L    U  20   Col    2133    P   I. 

12  Poiv.r  of  innvag/>r—Crrdilor  lending 
money  to  viamqer  D  uy  of  Hi-ida  Law — 
JoinL  f'iinily — Guardinn   awl    W nd. 

In  a  suit  by  the  plaintiif  filed  by  him 
on  attaining  majority  ngams;,  ins  uncle,  who 
was  Insguaidian  and  inaiiiiger  ot  the  j;in6 
properly  of  the  family,  aial  a  m>rtg.gjO 
irom    the   manager    of  sudi    property  — 

Hdd,  that  in  decreeing  partition  the 
phiintiff's  share  of  the  pinpL-rLy  cuuld  not 
be  burdened  with  that  portion  of  the  m.)rt- 
gnge  money  for  which  Lhero  Wiis  no  legal 
necessity  ^hewn  to  have  existed,  nor  with 
any  previous  debts  of  the  m^jrtgagee  inc'u- 
d(?d  10  tlie  mor  gige  wliicii  were  to  the 
knowledge  of  the  moitgigee  exiravagant  and 
out  of  all  proportion  to  the  income  and 
resources  of  the  family,  though  incurred 
on  an  occasion  which  neecssi tiled  incur- 
ring of  debt  /.''.,  Ck'iiibnkhi  of  t.'ne  pi  i  in  tiff's 
father.     lUlU    ■  HAiNO     v      GOVAiiDLlA.^ 

CHAND    194  P  L  R  1905 

13  Of  wife,  by  husband  -Custom  for  wife 
to  remain  w.th  pu-enis  till  nnjori'y.  11 
M  L  J  1901  P  69-21  M  255  Col  1112 
P  II. 

25— Heir's  rights  anl  duties. 

1  Duty  as  to  nppiication  of  assets.  Heir's 
liability.     26    M  792  Col  1150    P  I. 

2  Duty  to  incur  m.^ther's  funeral  ex- 
penses 32  B  20.  S'  e  Hindu  Law  6  Aailiority 
of  Rdiqiona   ttxts   of  N  >  S. 

8  Hight  of  (Administration  of  assets— De- 
ceased's property.  6  B.  L.  li.  1135  Col.  1151 
P.  I. 

26  Idol. 

1  Idol -Juridical  person- Sheba't-Ptight 
of  suit.     32  C.  1-29  (P.  C.)  Col.  1744  P.  I. 

27  Illegriiimacy. 

1  Cbjldreu  boru  to  a  Hindu  woman  ftf*:er 
ber  marriage  with   a  Mahomedan.    2  0.  L.  J- 
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97  ;}2  C,.  87  Ool.  727  T'.  11. 

2  Illegitimate  sons  legitimate  issue  —Hindu 
haw — Mitakshara — Sudras — Succession  —  S  c-- 
yar  ate  iUbr  other. 

Uiidor  tbo  Mit.akshara  Law  a  divide;! 
brotlior  of  a  Sndra,  who  died  vvitliout.  ioaving 
legitimato  male  issue.  Ih  not  en  titled  io  .suc- 
ceed to  his  ostato  iii  preforonco  to  the  de- 
ceased's grandson,  tlio  logiLimato  son 'of  his 
pro-docoasod  illegitimate  son.  KAMALINGA 
MUX^PAN  y.  PAVADAl  GuUNDaN.  25  M- 
519 

3  Illegitimate  son's  right  to  inherit  j  jint 
property  of  his  father.     27  M.  32  (Jol.  233  P,  I. 

4  lUcgimatc  son—  liight  of  itlegilimate  son 
of  a  Sudra  not  born  of  a  f  finale  slave  in  the 
ancestral  property— Hmdu  Law. 

An  illegitimate  sou  of  a  Sudrn  begotten 
on  a  fiiinalo  slave  does  not  occupy  tlie  same 
position  as  a  son  lawfully  bogolhjn.  He  does 
)»w(.,  at  his  birth,  acquire  a  joint  iul.ercst  with 
his  father  in  the  ancestral  family  properly. 
It  is  only  after  the  father's  deatli  that  he 
may  claim  a  share  in  thefomiiy  property, 
and  during  his  father's  lifetime  he  may  take 
a  share  by  the  father's  choice. 

In  this  case  the  fatlier  having  already 
parted  with  his  interest  the  plaintiff  was  held 
not  entitled  to  claim  partition  18  CaZ  ,  151 
referred  io.  RAM  SARaN  GARAIN  v.  TEK 
GHAND  GARAIN.     28  C- 194- 

5  Illegitimate  sou — Right  to  maintenance. 
(See  Hindu  Law  —  Maintenance.) 

6  Illegitimate  son — Right  to  partition — 
Hindu   Law — Sudras— Illegitimate   Son. 

Amongst  Sudras  an  illegitimate  sou  does 
not  inherit  collaterally  to  his  father's 
brother's   son. 

The  decision  L.  R.,  17  I.  A.,  128;  S.  0,  I 
18  Gal.,  151,  ruled  that  an  illegimate  son  ^  as  I 
a  c:)parcener  of  his  father's  legitimate  ^^n, 
but  its  principle  cannot  be  extended  to  ''be 
case  of  other  collateral  heirs— 7  Mad.,  407,  8 
Mad.  557  :  10  Mad.,  334  ;  21  All.,  99  referred 
to.  K-VRUPPA  GOUNDAN  v.  KUMARASA- 
MI  GOUNDAN.     25  M-  429- 

(28)    Impartible  Estate- 

(a)     Alienation  of. 
(6)     Criterion  of. 

(c)  Debts*due  from   holder  of. 

(d)  Interest  acquired  by  auction  purcha- 
ser. 

(e)  Primogeniture. 
(/)     Self-acquisition. 
{g)     Severed  property. 
(/i)P5SaccQssion, 

(a)     Alienation  of. 

1  Alienation  of  impartible  Ra^— Legal 
necessity  — Debt  for— Successon-liability  of. 
32  0.  158  Col.  734,266,273:?.  II. 

2  Mortgage  of  a  Zamindari  which  is  im- 
partible by  the  holder  thereof  and  tiie 
members  of  his  family.  30  M  255  Col.  557 
P    I. 

(b)      <■  RITERION     OF     IMPARTIBILITY. 

8  Criterion  of  impartibility— Zemindari 
of     nidadavole— Partible  ^or  impartible.    16 
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M    L   J    178   Col:    1134   P  II. 

4  Impartible  estate  — Mitakshara  — Sur- 
vivorship—Graut — Dovolutiou  of — 24  M  502 
Col  ;   303  P  II. 

5  Impartible  estate— liamnad — Estals — AC' 
quisitions — Liabilitij  of   moveables   for  debts. 

Held  upon  evidence  that  the  Zemindari 
of  Haranad  in  tho  District  of  Madura  was 
an  impartible    estate. 

(a)  From  1G05  to  1795  tho  Ramnad 
territory  was  hold,  but  by  one  member  at 
a  time,  save  in  two  cases  in  neither  of  which 
the  division  that  took  is  referable  to  co- 
parcenery  right.  In  the  first  case  the  divi- 
sion which  led  to  three  persons  owning 
different  portions  of  Ramnad  was  not  the 
spontaneous  act  of  co  parceners  in  mutual 
rec(^giiit,ion  of  their  co  paroenery  right,  but 
one  forced  by  an  act  of  the  paramount 
power  and  the  division  was  not  in  ac- 
cordance witli  the  CO  parcenery  law  ;  ihe 
disiurba»)ce  of  the  unity  of  the  estate  w&s  but 
transient  and  its  re  establisiiment  was  not 
prevented  or  opposed  by  tbo  Suzerain,  la 
the  second  case  the  transaction  was  in  the 
nature  of  a  division  of  conquered  territory 
among  four  chiefs  who  couttibuted  to  the 
overthrow  of  a  common  enemy  and  there 
was  "o    partition    among    co-parceners. 

(b)  The  historical  and  other  evidence 
showed,  that  as  a  feudatory  estate  Ramnad 
was  a  military  Jaghir  which  is  not  parti- 
ble ;  as  the  priucipal  of  the  southern  Pal- 
ayapats  of  Madur#  aud  Tiunevelly,  it  was 
a  principality  in  the  nature  of  a  Raj 
which  is  likewise  impartible,  at  times  it  was 
a  real  kingdom  which  is  not.  subject  to 
the  law  of  partition  12  M.  I.  A.  '±0H,  425 
Throghout  the  history  of  Ramnad  extending" 
over  many  centuries,  there  was  no  case  of 
partition  in  recognition    of  co-parcener  right. 

(c)  When  there  is  neither  a  regrant  or 
t  a  grant   of   a    new    estate    after    confiscation 

the  impartible  nature  of  the  estate  is  not 
changed. 

{d)  When  the  offshoots  of  a  Zamin* 
dari  are  impartible  it  may  be  presumed 
that  the  Zamindari  is  also  impartible. 

(e)  The  imposition  of  a  peishcush  and 
the  raising  of  it  are  not  incidents  incom- 
patible   v7ith    the    poliem    tenure. 

{/)  The  mere  issue  of  Istimrar  Sanad 
does  not  render  the  estate  partible.  Where 
impartibility  has  been  impressed  upon  the 
estate  by  antecedent  family  custom,  the 
presumption  is  that  the  estate  was  granted 
with  the  customary  incidents. 

{g)  The  imposition  of  certain  obliga- 
tions in  the  interest  of  good  government 
and  public  tranquility  by  the  paramount 
power  upon  the  poligor  with  his  or  her 
consent  does  not  destroy  the  original  in- 
cidents   of  the    estate    in  other   respects. 

Held,  that  the  Zamindar  as  acquirer 
was  at  liberty  to  alienate  the  Pannais  aud 
Kolkrayama  at  his  pleasure,  but  as  their 
acquisition   was  in  the  nature  of  an  enlarge- 
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mant  of  tbe  Zamindar'n  interest  in  /,'rnin 
lands,  the  presumption  was  in  tho  abs*:',oe 
of  any  disposition  on  his  part,  or  of  special 
custoin,  that  on  his  death  tboy  wero  in- 
tended to  be  incorporated  with  the  Zamin- 
dari. 

Held,  that  the  father's  debts  are  pay- 
able as  between  his  sons  out  of  his  whole 
property  and  it  is  only  just  that  impart) 
ble  zemindary  and  the  moveable  property 
which  not  being  regalia  is  partible,  should 
contribute  in  proportion  to  their  value  to  the 
discharge  of  these  debts.  DINAKAR  vSA MI 
SETUPaTI    v.   BHASKARASAMI.      M   L  J 

1901  P  29. 
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6  Hindu  Law—ImpartiUa  estdte— Succes- 
sion—Nearest  co-parcener  of  the  senior  live 
to  succeed — Primogenitu? e— Polujars — Mainten- 
ance— Decision  as  to  amount  of— -Interference 
by  PHvy   Council. 

When  impartible  property  passes  by 
Burvivorship  frost  one  line  to  another,  it 
devolves  not  on  co-parceners  neare  in  blood 
but  on  the  nearest  co  parcener  of  the  senior 
line.  — 4   Mad.^   250  approved. 

It   is   not   the   practice    of    the    Judicial 
Committee    to    interfere    with     the   deoision 
of  tho   Courts   in  India   upon    a  question    as 
to    the   amount   of'  maintenance    to    be   paid  / 
to    a  member   of   a  Hindu    family,    when    he  j 
is   shown    to    be   entitled     to  such    maioten-  i 
ance.  | 

History   of  PoUiams   and  their  incidents  I 
examined.  | 

A  Polliam  is  in  the  nature  of  a  Raj,  it 
may  belong  to  an  undivided  family,  but  it 
is  not  subject  of  partition,  it  can  be  held 
only  by  one  member  of  the  family  at  a 
time,  who  is  styled  the  Poligar,  the  other 
members  of  the  family  being  entitled  to 
maintenance  or  allowance  out  of  the  estate. 
9  ilf   L    /4  66  followed. 

The  question,  whether  an  estate  is  subject 
to  tho  ordinary  Hindu  Law  of  succession  oi' 
descends  according  to  the  rule  of  Primogeni- 
ture, must  be  decided  in  each  case  according 
to  tho  evidence  given  in  it-— L.  R.,  17  I.  A. 
134,  followed. 

The  acceptance  of  a  sanad  in  com.raon 
form  under  Madras  Regulation  XXV  of  1802, 
does  not  of  itself  and  apart  from  other  circum- 
stances, avail  to  alter  the  succession  to  an 
hereditary  estate. 

Where  it  was  found  that  the  estate  of  the 
Udaipur  Poligars  was  in  its  origin  impartible, 
and  after  cession  of  tho  Carnatic  to  tho  Com- 
pany was  for  political  reasons  circumscribed 
in  extent  and  was  converted  into  a  Zamindari 
which  was  granted  and  accepted  as  equivalent 
in  value  to  the  ancient  I'olliam. 

Held,  that  the  character  of  impartibility  was 
not  cluanged  and  the  Zamindari  mu.-^t  be  re- 
garded'as  impartible  and  descendible  accord- 
ing to  tlie    rules  of    Primogeniture.     KaCHI 

kaltyanarengappakalakkathola 

UDAYAR    V.    KACHI    YUVA     RENGaI'PA 
KALAKKA   THOLA   UDAYAR.     M     L.  OP., 


190,'),  p  312    7  B  L  R.,  907  10  W    N-  C 
;  9f)»-yH  M  f)OS  (P.  C)- 
(c).     Dki'/l'.s  \.)\:\\  Vvsm  Holder  Of. 

7     Diht  —'Af.nnndari — Proporlion    in    which 
to  b)'  bin  no.  hij.  impartible  and  partible  property. 
As  hotwcen    tlie  sons    of  a  zemindar,    his 
j  impartible  «stato  and   his  other    property  not 
!  hoing  regalia  which  is  partible,  should  contri- 
bute in  proportion    to  their  value  to    the  dis- 
charge of  his  debts. 
;  In  tho  case  of  impartible  property,  in  the 

!  absence  of  proof  of  any  special  custom,  the 
I  presumption  is  that  seniority  of  birth  is  the 
ground  of  preforenc.  DINaKARASAMI  SE- 
,  TUPATI  V.  BHASKARASAMI  SETUPATI. 
i  24  M  613. 

I  8  Liability  of,  for  debts  in  the  hands  of 
successor  -Impartible  property  which  is  not 
self  acquired  is  not  assets  for  debts  of  previous 
holdsr.  29  M.  453.  See  Hindu  Law  debts  No. 
40. 

{d)  Interest  A  cquired  by  A  uction  Purchaser 
9i  Hindu  Law — Impartible  property,  sale  of 
in  execution  of  mortgage  decree — Debt  by  fziher 
In  January  1883,  a  Palayam  (which  is  au 
impartible  property)  was  sold  in  execution  of 
a  mortgage  decree  against  the  late  Poligar.  In 
the  sale  proclamation,  it  was  stated  that  "  the 
privileges,  the  rights  and  interests  which  the 
defendant  (holder  of  the  property  at  the  time 
of  the  sale  i  e.,  tlje  Poligar)  possesses  in  respect 
of  tbe  property  will  be  sold."  On  a  suit  by 
the  son  of  the  Poligar  after  the  death  of  the 
latter  to  establish  his  right_to  the  Palayam  and 
to  recover  possession  thereof  with  mesne  pro- 
fits. 

Held  that  the  full  proprietary  title  to  the 
property  passed  by  the  sale.     The   contention 
by  the  son  that    inasmuch    as  the    sale    took 
place  long  before    the    decisions    in    the  cases 
of  Sartaj    Kuari  u   Deorn  j  '  Kuari  (L  L,  R.,  10 
All.  272)  and  Pittapur  cabe  (  I.  L.  R.,  22  Mad. 
383),  tho  principle  laid  down    in  them  did  not 
apply  to  tbe  present  case,    and  that    therefore 
the  sale  did  not    extend    to    more     than    the 
''right,  title  and    interest"  of  tho  late  Poligar, 
was  not  a  valid    contention.     The    ownur    for 
tha  time  being  of  an   impartible   estato,   such 
as  the  palayam,    admittedly  has  the   full  pro- 
prietary  title  and    tho    son  has  no    such    co- 
parcenary interest  by  bii  th  as    he  would  have 
under  tho  Mitakshara    L-iw  in    ordinary    an- 
cestral property.     The  principle  laid  down  in 
Abdul    Aziz    Khan    v.    Appiyasami    Naicker 
(I.  Li.  R.,  27  Mad.  I31>did  not   alTect    the  pre- 
sent case  because  the  debt  in  the  present  case 
was    one    incurred    for    necessary     purposes 
such  as  would  bind  the    interest;    of    the    son 
even  if  tho  property    were    ordinary  ancestral 
joint  property  of  the  farailv.  VEERASURAP- 
PA    NAYAMVARU    v.     EliRAPPA    NAIDU. 

I  M  L.  T.  287  =  '  6  M-  L.  J-  499  -  29  M-  484- 

(e)    Prtmogensture. 

10  Family  custom'-Self-acquired  proper- 
ty— Pro.^umption--Compro-miBe  of  doubtful 
claim.     27  A.  208  Col,  489  P.  II. 

XI     Liability  of  sou  for  father's  debts  what> 
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rule  of  priiTiogoniinro  prpvails  in    the  f'imily. 

CC.  W    N,  87'J.     S-fi  Hindu    Lnw  d  b'  Ncf  4}. 

12     F.nii'hj   cHsinvi—llaj    or     a    I'oUiam:— 

A  cust<jiu  of  dcsctint  accorilii'g  to  Mio 
law  of^  prini'  go  'iture  inay  t-xist  by  kula 
chava  *  or  (ninily  CLi-itdm.  Altliongh  ihe 
esf.ato  iriMy  not  b'  wliai  is  t.clitiioally  knowti 
eiihiM-  us  a  r:ij  pr  a  poUiam  such  family 
USiigus  arc  in  (".loir  nature  different  from 
a  territorial  custom  which  is  tlie  Irx  loci 
binditgall  peisctis  within  tho  local  limits 
in  which  it  prevails.  It  ini  tho  essence  of 
family  u*ag"s  that  they  should  bo  certain, 
irivaiiiihlo.  continuous  j  and  vvil  oslahlish- 
cd  di.<conli!;un  ce,  whether  from  nceidcntal 
cnusrs  or  otherwise,  must  be  held  to  dosfroy 
thun.     1    C    }.'G    ref    to. 

Jlld,  in  tlio  pnriicttlar  cnpe,  that  thp 
cu'^tc  in  was  r.ot  dcparti-H  from.  I  0  15.^  .s 
c  2  1  A  2G:)  ref  to.  RHYAI\r  \N\ND  D\S 
MOIIOPA'ATIU    V.     flAMA     K\NTA     DaS 

MOHvPAP.vnt\.    82  0  6  at  n. 

i3     Grant Devoliiii-ion  of Cot;Rlruction 

of  —  ilesto'-iitioii    of    grant    vvjih    altered    eon- 
diti.ns.     24    M    502    To!:    3Q3    P    II. 

14     Snccesfiiou—Piim'geniitire Imyynitihhi 

emimdaii  -  Son    (<f     a  junior  wifi  —  Yottxffer 
hrulhiT  bn-n   of  first   wife. 

By  Hindu  Law  the  son  of  a  junior 
wife  isentitled  to  suecf  ed  an  impartibk  zemin 
diivi  in  preference  to  the  later  born  son  of  a 
sei.irr  wile.  14  M  1  A.  570;  a?id  8  Mad- 
Ap  1  f4hmi>d.  JUGDESti  v.  SFIEGPaR 
TaL.  3  B  I.  R  298  =  11  M  L  J  178  =  5 
C  \¥  N  602  =  28  I  A  100  =  2a  A  S69 
(P  C-) 

li)  Succession — Estnte  devised  to  widow 
ftf  owner  — Sail  by  compromise- Estate  take.M 
by   reversioner.     :-;0    A    40S    Gol  :    527     P    II, 

{()    Self   acquisition 

16  Ll.ilf  iiroilu'r  and  widow— Migration 
of  fa^.'iily— -Presumptiun--Evidrince  of  cus 
torn- -Savings  irom  ancestral  property — Self 
acquired    property.     29  0    483    Gul  :    2107  P  I. 

(g)    Severed  property. 

17  I'll  pan  tble  -tuj,  eatate  served  from— In- 
ker Lie  o:  :— 

Wi  en  property  which  originally  formed 
part  of  an  iinj.:artih!e  estate  is  Perved  from 
it  and  held  by  juiior  member  of  the 
family  as  his  absolute  property,  it  wou'd 
become  f^uhjecb  to  tlie  oniinnry  rubs  ./f 
di  scent  under  ihe  Hindu  Law.  PaTESWARI 
PUATaP  yiNGH  V.  RUDRA  NARAIN 
SINGH.  1  A  L  J  543. 
(b)    Succession 

18  li'if  and  full  blood  — Succession— Im- 
partibl?.  estate  fcaxst  oparceuar  of  senior 
/i//c— Poligars— /'?/m  geviiitr.-  —  Mainleuanee. 

If    impartible    pr(  pjrly    pa.sses   by  survi 
vorshlp  from  one    line  lO   another,  il  devo.vts 
rot   on    c     parcetiers    nearest     in    blood    but 
on  the  nearest  co  parcener  of  the  senior  line 
4    M    :.50   Appr. 

The  Judicial  committee  does  not  inter- 
fere with  lue  decision  of  the  Courts  in 
ludia   upou  a,  qutistiou  as  to    tiis  amoaut 
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of  mnintennnce  to  be  paid  to  a  member  of 
a  Hindu  family,  when  lie  is  shown  to  bd 
euljthd  to  fuch    mBintenutce. 

lli'Ul  that  a  Polliom  is  in  the  natore 
of  a  Raj  ;  it  may  belong  to  an  undivided 
family,  but  it  is  not  the  subject  of  parti- 
tion; it  can  be  held  only  by  one  member 
(^f  the  ftimily  at  a  tim*',  who  is  styled  the 
Poligar,  t,ho  other  members  of  the  family 
l>eing  entitled  to  maintenance  9  M  1  A  GG' 
followed. 

Whether  an  estate  is  subject  to  the- 
orditiary  Hindu  Law  of  succession  or  dea- 
cei  ds  according  to  tno  rule  of  primogeni- 
ture, mu.st  be  decided  in  each  case  on  its 
evidei  ce    17    I    A    34    followed. 

A  sniiKid  Bccepied  in  ctmmon  form  un- 
der Madras  Regulation  XXV  of  1R02,  does  not 
of  itself  and  apart  from  other  circumstances,, 
avail  to  alter  the  succession  to  an  heredi- 
tary   estate. 

WKiere  the  estate  of  the  Udaynrpol'em 
Poligars  was  found  in  its  origin  im.partible^ 
and  after  cession  of  the  ("arnatic  to  the 
Company  vvsis  for  political  reasons  circumscri- 
bed in  extent  and  was  converted  into  a  Za- 
mindari,  which  was  granted  at  d  accepted  as 
(qaivalent  in  vylu«  to  rhe  ancient  I'ldliarm^ 
it  was  held  that  the  eharaeter  of  impart- 
ibility  was  not  chang<  d  and  the  Z  niirdart 
must  be  r»gardcd  as  imparl ible  and  descend- 
ible according  to  the  rules  of  prim.'geui. 
ture.  K\CHl  KALY'N\  RI^.NGAPPA 
K\L\KK\  'IHOLA  UD.\YA(i  v.  KACHI 
YGVa  RENGAPPA  K\LAKKA  THOLA 
UDaYaR,  2   C  l^  J  281  IP  C). 

19  Half  brother,  and  widow  — MigratioQ 
of  family  — Family  custom  — Presump'.ion  — 
Evidntica  of  custom  — Savings  from  ancestral 
property  — .-elf  acquired  pr  perry.  4  B  L  R 
3(J5  -6  .:  W    N    490—29    U    483  Col    21C7  PI. 

20  Power  of  Pannly  cusr  -m-  Succe.ssioQ 
in  the  Dhalbhotn  fami'y  of  Ghatsila  -Primo- 
geniture— Evidence — Hi  kIu  bi w— Mitakahara 
School.     29  C   343  Gol.  783  P.  II. 

21  Successor  does  not  hold  as-  Mitaksbara 
—Impartible  (>btote.—Snccet<si on—  Civil  P/oca- 
dure  Code  {Act  XIV  of  I8d2),  Section  234— 
Lfgal  representative. 

The  rule  of  succession  to  an  impartible- 
estate  is  that  of  the  general  Hindu  Law 
which  governs  the  succession  to  a  puriible 
estate,  with  such  quali ticalior.s  oi  ly  as  flow 
from  the  impartibie  chriracLer  of  the  pro- 
per t.y.  9  M  1.  A  ,  539  ;  2  W.,  (P.  G.)  81  ;  18 
Cal  ,  151  ;  L  R.,  17  I.  a.,  128  foil oived.  10  Ail., 
272 ;  L.  R  ,  15  I.  A.,  51  ;  22  Mad.,  o83 ;  L.  R., 
26  1.  A.,  83  referred  to. 

Incases  of  both  partible  and  impartible 
estate?  the  interest  wliich  a  d'  ceased  member 
of  a  Mitdk.Juira  family  had  in  the  family 
pioperly  is  not  as^ots  in  the  hands  of  tha 
survivii  g  memhe  s.  and  proccedirigs  ur.der 
section  284  of  the  Civil  Procedure  Code  can  nob 
be  taken  against  t'^em.  G  ^■.  W  N..  223 
fdlow'd  6  C.  W.  N.,  879  distemed  fr~m. 
KALI  KRISHNA  SARK^B  v.  RaGHUNATH 
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DEB.    81  0.  224. 

22  Women  excluded  — Impartible  estate. 
Dev'jlutiun  of— Hight  of  females— Special 
custom.     7  C  W  N  57—29  C.  828  Col.  2025  P.  I. 

Inherltanco  and  succession. 

(a).  Adopted   sea's    heirs, 

(6).  Agnates. 

(c).  Aso^lie.^    estate. 

id),  Baudbus. 

(c).  Consaiiguiaity. 

(/).  Co  widows. 

Ig).  Custom, 

j/i).  Daughter. 

{{).  Diuglitei'd    son. 

{j).  Degraded     woman. 

(/<•).  Dis(juaiificatioD. 

(/)  FaLhet's   step  sister, 

(ju).  Females    right    to  inherit, 

(n).  Grandson  of  mother    sister. 

(o).  Half    blood   aid  full   blood. 

(p).  Illegitimate    issue. 

.  {q).  Impartible    estate. 

{/).  Mother. 

(s).  Mother's   sister's   son. 

(/),  Paternal    great   grand   father's  son. 

(7f).  Premogenit.ure. 

(r).  rrosliLiiles    estate. 

(u).  Smiad    grant— Taluqdars. 

{x}.  Sister. 

{y\.  Sister's   daughter. 

(z).  Sister's    son. 

(z).  (\)      Step    sister. 

(a)  Adopted  son's   heirs. 

X  Righ'SdJ  natural  father  of  adopted  son 
as  reversionaiy  heir  to  son's  estate — Impartible 
estate: — 

The  natural  father  of  an  adopted  son 
has  no  right  to  succeed  to  him  in  pre- 
ference to  ihe  adopted  son's  mother's  brother. 
An  adopted  son  is,  fur  mutual  rights  of 
succts^ion,  completely  served  from  his  family. 
1  M  H  C  U  IRO  loll. 

Qiiaeie: — Wliether  suoh  relationship  would 
betfficacious  to  int^-rcepi.  an  escheat  to  thd 
Crown.  MUrifYAYv  K.  \JaGOPALA  THE- 
VARv.  MINaKSMI  SUNDARa   NaGHIAK. 

12  M  t>  J  94  =  25  M  3^4. 

(b)  Agnates. 

1  BroMier'd  grandson— Brother'^  grand 
Bon  pieferred  to  widow  of  a  dauglit«r's 
Bun--Tt)o  widow  of  a  daughter's  son  is 
Dot  entitled  to  succeed  to  the  estate 
of  her  husband  mat.  rnal  grand  father  in 
prf'ference  to  the  matrrual  grand-father's 
separated  brothers  grandson.  VALLABU 
DAS    JAM N ADAS     V.    SAKARBAI.     1    L    R 

26  B  28. 

2  Brother    and    nephew — Mayukha     suc- 

OPPSion — Collat»>raKs [^ropiuquity — Fam  ly 

cur,tom.     G    t    W    N    425—21    A  2T6  Col.  2090 
P  I. 

3  S"i7in)iodakas Agnates     rrmoter    than 

14   drgnrs  -  Cor/ntites  ~  Bdiidhwi-     Sifiter\^    sov 

Hcid,  ttiat  Under  the  Mitukshara,  a  pei- 
80a    who  iii   removed   uuro   than    14   dogceea 


Hindu  law— Inheritance  and 
huccassion    {C"u:d.) 

from  the  common  ancestor  o»nnob  bo  coc- 
sidered  to  bj  a  sam.inodalii  of  llm  deceasi'd, 
entitled  to  succeed  in  preference  to  the 
deceased's  sister's  son  who  is  a  bai'dhu.  2 
M  I  A  132  9  A  4G7  and  10  B  872  licfd.  Ma- 
THURA    PAUSHAD  v.  KaLKA    PaUSHaD. 

9  0  0  239 

4  Grandsons  percapita  —  Keversioners 
widow,  property  acquired  by — Presumption 
regarding  moveable  property  acquiuU  by 
Hindu  widow.     9  0   C.  8U  Col.  1088  P.  11. 

5  Grandson  ('{  patenial  itncU-  Miiakshnra 
"■Mayukha  — tylLCCeasioa— Co  wLdolva'  interrst  in 
the  property  of  ihcir  deceased  hiibb  tnd  —  EigJit 
of  assignivg  li^^r  share- Partilioi.  —  Alienation 
of  her  i-hare— Valid  during  her  life  time— Sur* 
vivorship. 

It  is  the  right,  of  each  of  the  co  widows 
to  enjoy  her  deceased  hut^band's  property  by 
partition  inter  s(\  both  undjr  the  .Mi(.ak-.h'ir» 
and  the  Mayukha.  She  can,  therefore,  assign 
her  share  to  any  one  she  choo.ses  ;  and  if  bh» 
has  already  obtained  her  stiaro  bypiriiiion^ 
she  can  alienate  tliatsliaro.  But  in  either 
case  the  assignment  or  alienation  cannot 
take  effect  or  hare  validity  beyo.id  her  life- 
time It  is  good  as  long  as  she  lives  .•  and  on 
her  dpath,  her  interest  in  the  propcty  cevseg 
and  the  sliaro  goea  to  the  surviving  co- widow 
or  CO- widows  as  tha  case  may  be.  tlAlli  »» 
VITAL    81  B-  580^ 

6  Inheritance-' Mitakshara  —  Savianodakas 
-^'Nearer  excludes  the  more  remote  ^ 

Where  pli^intills  and  the  defendant  wore 
Samonadakas  of  the  deceased,  but  the  former 
were  heirs  of  the  twelfth  class  aud  the  latter 
of  the  eighth  — 

Held,  that  the  rule  of  succession  rs  to 
propinquity  being  effectual  iu  tbo  case  of 
Somanudakas,  tlie  latter  would  excludn  tha 
former,  UM^IAN  PRASAD  y.  DEBHI  PRA- 
SAD (BANKi^JEE  J).     2  A    li    J   706- 

7  Hindu  Laiu — Mayukha— SiiCassiou- 
H  B.  and  J.,  three  Hindu  brothers,  and 
one  D,  executors  therein  named,  applied  for 
probate  of  the  will  of  P.  A  son  of  a  brother 
of  the  testator,  who  predeceased  him,  filed 
a  caveat.  The  parties  were  governed  by 
Mayukha. 

Held,  that  the  caveator  was  interested  in 
the  estate  of  the  testator  so  as  to  entitle  him 
to  maintain  his  caveat.  HARIDAS  PU  R- 
SHOTAMDAS    *;.   RaNCHOKDaS    PREMJI. 

6  B  L.  R  616 

8     DayabhaLin-I>ih<>->Uancf.-Spiritual  fffi,cicy 

doctrine    </,   discuss  d-  Pionii^qnity     Ajftcion 

—  Natural    jasiceMiUikshara,   yivcifde    of^ 

applicable,    ich'  re    DayiDiaga.  siltnt — lieunion. 

Mere     spiritual     benefit     is    not     always 

the    guiding    princpl-    of  inheritance    utider 

the  Bengal  school  ol  Hindu  law.    Propinquity 

has   also  been  accepted    in    the  Bengal  school 

Afi   a   principle    of   succession.     Tuolsee     Dasa 

,  Seal    V   Luckhvmo.ey    Dts.^ee.     4  C  W  N  74-3 

j  referred    to      In  case^    not    contemplated    by 

i>  Jimutavahauu     or    hi*    foiiowor»f    i\k&    iaw 
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should  be  interpreted  on  rational  linos  con- 
Bistontly  with  the  principles  followed  in 
similar  cases,  and  the  decisions  of  our  Courts 
sholud  not  be  based  on  a  blind  adheronoe 
to  the  principle  of  spiritual  efficacy,  as  it 
may  lead  to  the  violation  of  other  recognis- 
ed principles  consitjtont  with  natural,  juptico. 
In  all  oasos  of  ahsouoo  of  any  express  texts 
or  precedents  under  the  Dayabhage  law, 
Courts  should  have  recourse  to  the  theory 
of  propinquity  and  natural  love  and  affec- 
tion, as  adopted  by  Vijnanoswara  and  the 
commentators  of  the  more  ancient  and 
orthodox  schools  of  Hindu  law.  Reunion, 
the  Sanskrit  word  being  samsrista,  implies 
a  state  of  union  or  jointness.  a  partition 
and  a  subsequent  state  of  jointness  amongst 
co-parceners  by  mutual  consent  and  through 
affection,  and  one,  who  is  never  joint,  can- 
not afterwards  be  said  to  be  re-united  or 
samsri<it.  Balabux  v.  Rukhmabai.  I  L  R  30 
Calc  725  L  H  30  I  A  130  followed.  AKSHaY 
CHANDRA  BHUTTACHARYA  v.  HARI  DAS 
GOSVVAMI.     85    C  721. 

9  Samaoodak  as  and  sister's  son  Pedigree- 
Proof  of  knowledge  of  names  of  ancestors 
from  hearing  them  recited  on  ceremonial 
occasions — Pedigree  made  post  litem  motam — 
Controversy  in  different  matter  from  that 
which  if  after  suit  would  render  statemoat 
inadmissible.     11  0.  C.  862  Col.  991.  P.  II. 

10  Divided  san^  grandson  or  great  grandson 
Division  no  bar  to  Succession — Representation. 

Division  or  Partition  does  not  annul  the 
filial  relation  nor  the  right  of  succession  inci- 
dental thereto.  The  right  of  divided  sons, 
grandsons,  and  great  grandsons  of  the  last 
male  owner  to  succeed  to  his  divided  pro- 
perty, is  the  same  as  in  the  case  of  undivided 
family  property.  The  right  of  representation 
exists  equally  in  the  former  as  in  the  latter 
case,  aud  the  divided  son  will  not,  on  the 
principle  of  the  exclusion  of  remoter  by  nearer 
sapindas,  exclude  the  divided  grandson  in  the 
succession  to  divided  property  of  the  ancestor. 
Bamappa  Naicken  v.  Sithammal,  (I.  L.  R.,  2 
Mad.  184),  referred  to  Muthuvaduganatha 
Tevar  v.  Periasami,  (I.  L.  R.,  16  Mad.,  15), 
referred  to.  MARUDAYI  v.  DORAISAMI 
KARAMBIAN.     30  M   848. 

11  Of  seventh  Degree  sister's  son  mithila — 
Admissibility  of  document  new  trial — Prefer- 
able heir.     31  G.  67i  Col.  171  P.  I. 

12  Son  born  after  d'vision — Ancestral 
property  pro  ban  di- party  will— Instrument- 
Testator — Absolute  occupancy  tenant  — Be 
quest.     15  C.  P.  L.  R.  1902  P.  1  Col.  371  P.  II. 

18  Son  of  the  paternal  wide-  Mitakshara 
Inheritance—Uncle's  S07u — Bruiher's  Qra''dson. 
Whatever  Lest  of  propir  quity  be  applied, 
the  brothel's  grandson  is  a  nearer  sapindd 
of  the  deceased  than  the  paternal  uncle's 
son,  according  to  the  Hindu  L'' w  of  the 
Mitakshara  School.— S  D  A  L  r  1855  P 
882  2  M  I  A  133,  13  M  I  A  373,  6  W  B  (G  R) 
158  14  W  R  (G  R)208  lef'irred  to.  5  Mad 
an   dissented  Jroin,    KALIAN   RAI  v.  RAM 


Hindu  law— Inheritance  and 
succesHion    (Gontd.) 

CHANDAR.    W  N  A  1901  P  189-24  A 

128 

14  UmcIo  of  whole  and  half  blood- 
Suit  for  rent  by  one  share  —  Alternative 
claim  — Bengal  Cess  Act.  S.  29,  6  U  L  J  190 
Col    81  P   II. 

15  llindn    Law — Succession. 

Under  Hindu  Law  prevailing  in  the 
Bombay  Presidency  the  paternal  great  grand- 
father's grandson  has  a  preferable  right  to 
succeed  thaw  the  paternal  aunt  of  the 
deceased  holder  of  the  estate.  GANESII 
VAMAN  KULKARNI  u.  WAGHU.  5  B  L 
R  681=27  B610. 
(U)— Ascetics. 

16  Mahant— Religious— Hindu  Law  — Mutt 
—  Succession  of  mahant— Power  of  mahant 
to  alter  succession.  7  G  W  N  145  Col.  93& 
P  II. 

17  Preceptor's  Preceptor  Bairagees — Suc- 
cession—Custom— Right  of  preceptors  pre- 
ceptor.    28   C  608   Col.  3  P  II. 

(d)    Bandhus. 

18  Anna  Bandhu  preferrd  to  PUri  Bandhu 
Hindu  Law — Succession — Father's  sister's 
daughters  son — Paternal  grandfather's  sister's- 
son 

A  father's  sister's  daughter's  son  o£  the 
deceased  being  hisatamabandu  is  a  preferable 
heir  than  his  paternal  grandfather's  sister^ 
who  is  a  pitirbandhu.  KRISHNA  aYYANA- 
GAR  v.  VENKATARAMA  AYYANAGAR.  2» 
M.115 

19  Daughter'^s  son  after  death  of  daughter — 
Decree  against  widoio,  effect  of,  on  leversioners — 
Ad,verse  claim  set  up  by  a  Hindu  widow — Re- 
ptesentation  of  the  estate — Daughter's  son,  suC' 
cession  amongst  per  capita  not  per  stirps. 

Held,  that  where  a  Hindu  widow  puts 
forwards  a  claim  in  her  own  right  adversely 
to  the  reversioners,  she  cannot  be  considered 
to  represent  the  estate  ;  a  decree  for  sale  ob- 
tained against  the  widow  under  such  oircum- 
stances  cannot  be  considered  binding  on  the 
reversioners,  and  a  sale  if  held  in  execution 
of  such  a  decree  should  be  considered  to  pass 
only  the  interest  of  the  widow  and  not  that 
of  the  reversioners. 

Held  further  that,  after  the  death  of  the 
daughters  who  succeeded  to  a  Hindu  woman's 
estate,  the  daughter's  sons  take  per  capita 
and  not  per  stirps.  [Katama  Natchier  v. 
The  Raja  of  Shiraganga  (5)  and  Sari  Natb 
Cnatterjee  v.  Mothunmohuo  Goswami  (6\ 
distinguished  and  Sbee  Shankar  Lai  v.  Debt 
Sahae  (7;,  referred  to].  BIRJ  BHUKHAN  v, 
SHEORAJ  NARAIN  AND   OTHERS.     10  0- 

C- 159. 

20  Daughter'.s  son  of  first  cousin  a  bandhu 
—Mitakshara.     2  A.  L.  J.  458  Col.  5  P  II. 

21  Daughter''s  son — Hindu  goldsmith  of 
Umbala  city.  Ancestral  property.  51  P.  R. 
1903. 

22  Daughter's    son-Tewari   Brahman  of 
Amritsar  city.    Npohew.     30    P  R.    1903    Col,, 
783  [\\l. 

23  Daughter's    son's  .  son    preferred    over 
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'dattf  liter's  daughter's  son — Pleadivg  and  proof 
— Succession    of   B(indhus~Mitnks]iiira. 

Held,  that  a  plaintiff  who  suos  on  and 
faila  to  prove  an  alleged  gift,  may  rely  on 
his  title  by  inheritance.  Under  the  l\Iitak- 
shara  Law  among  persona  claiming  to  suc- 
ceed as  Baudbus,  preference  may  bo  ex- 
tended so  as  to  prefer,  all  other  considera- 
tions being  equal,  that  claimant  betwoou 
whom  and  the  stem  there  intervines  one 
female  link  to  that  claimant  who  is  separat- 
ed from  the  stem  by  two  8uch  links.  A 
daughter's  son's  son  will  have  preference 
ovet  a  daughter's  daughter's  son.  TlRUM- 
ALACBARIAK    u.  ANDAL  AMM.aL.     80  M 

406 

24  Great  grand  father's  daughter's  son 
and  sister's  daughters  Succossiou-Mitakshara 
—  Dayabbaga  — bar.dhus. 

The  weight  of  authority  is  in  favour 
of  the  view  that  a  Hiudu  Sisters  daughter 
CJAU  not  succeed  as  bandhu  to  her  mother's 
deceased  broli'er  in  Northern  India,  and 
the  great  grand  father's  daughter's  son  of 
the  deceased  is  a  preferable  heir.  11  M  I 
A  386,  402,  22,  A  3B8,  8  M  107,  18  M  168. 
5  M  241,  14  M  149,  21  M  263  referred  to 
MANGAT  KaM  v.  DEVI  CHAND  AND 
OTHERS.    69  P  L  R  1906  =  20  P  R  iS06 

25  Father's  sister's  sou— Son's  daughter 
not  a  preferential  heir.  28  A  187  Col  :  5 
P   II. 

26  Daughter's  daughter's  son— Bandhu  — 
A  daughter's  daughter's  son  ranks  as  a  herit- 
able bandhu.  12  MIA  448,  45  L  J  CH. 
121,  6  C  119,  19  B  681,  23  U  123  referred 
to.  MT.  RANGU  BAl  AND  OTHERS  v. 
GaNPaT  RAO  GOPAL  GHATaTE.  14  C 
P  L  R  1901   P   185 

27  Male  Bandhus— Female  reversioners. 
31  M.  321  Col.  6  P.  II. 

28  Nephews  whether  they  take  with  right 
of  survivorship  property  inherited  from  ma- 
ternal uncle.     6  G.  L.  J.  383  Col.  1751  P.  I. 

29  Paternal  Bandhus -pi t-f erred  to  muter- 
nal  7Jiiia/t-s/ta?ii— Bandhus— Ex-parte  paterna 
perferable  Jieir  to  ex  parte  maler\ia. 

Held,  that  the  great-grandson  of  the 
paternal  grandfather  of  the  deceased  was  his 
preferable  heir  than  his  maternal  grandfather's 
grandson.     RAM    BHAROS    v.    R.AM    PAR- 

SHad.    3  A.  L    J.  461-W.   N.   A-  1906 
P  197. 

(ei    Consanguinity. 

80  Inheritance  — Consanguinity  — Stridhan 
—Spiritual  benefit.  30  C.  521.  See  Hindu  Laio 
--^tridhan. 

(f)  Co  — WIDOWS. 

31  Co-widows— Right  of  a  co-widow  to 
partition  of  her  share— Share  can  be  alienated. 
31  B.  560.  See  Hindu  Law— Agnates.  No.  6 
supra. 

(g)  Custom. 

32  Aban  Thakurs  of  Oudh— Succession  of 
brothers  and  nephews  irrespective  of  nearness 
of  blood.     24  A.  273  (P.  C.)  Col.  7;{3  P.   II. 

83    Brahmins     of    Gurdaspur- Daughters 
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and  collaterals.     3  P.  R.  1908  Col.  778  P.  II. 

34  Cutchi  raomons— Successioo-lMarriage. 
7  B.  L.  R.  417  30  B.  197  Col.  S28  V    II. 

35  Grihubt  gosbains- Succession — Adop- 
tion of  chela  by  widow  of  deceased  goshain. 
29  A.  109  Col    1085  P   IL 

36  Khatri  marriud  to  a  Khatrani  widov? 
by  chadar  andazi — Legitimacy  of  issue — In- 
heritance     4  P.  R.  1905    Col.  63  P.I. 

37  Migration  of  family — Family  custom 
— Presumption —Savings  from  ancestral  pro- 
perty.    29  O.  433  Col.  2iG7  P.  I. 

38  Parava7s—Cuslum  a  mixed  system—' 
Inheritance— Evide  I  iCi — Limuation. 

A  son  and  Lhrue  daughters  of  a  deceased 
Parava,  sued  for  a  declaration  of  their  title  to 
one  half  of  his  self-acquired  property  on 
Oodukur  as  against  the  defendants,  who  were 
his  Sfcsbakars,  on  the  ground  Lhat  the  custom 
among  them  was  to  e'qually  divide  a  person's 
self  acquisitions  boiweou  }\i3  children  and 
Seshakars.  TUi>  defendants,  contended,  inter 
alia,  that  their  caste  followed  only  INIaruma- 
kavazhi  inheritance  and  that  the  suit  was 
barred    bj-  limitation. 

Held,  that  the  customary  law  of  inheri- 
tance of  the  paravars,  that  a  person's  self 
acquisition  good  in  equal  shares  to  his  child- 
reiJ  and  Seshakars,  was  reasonable  and  proved 
to  be  ancient,  and  that  a  person  may  reside, 
any  where  and  the  rule  governing  his  inheri- 
tance is  his  peisonal  law,  and  not  the  local 
law,  where  he  resides. 

Evidence  of  the  custom  among  the  casta 
people  generally  in  the  district  is  valuable  ia 
such  cases.  16  A.  223,  381,382,  383,  referred 
to,  but  need  not  be  confined  to  the  particular 
village  in  dispute.  The  plaintiffs  did  not 
prove  that  the  acquirer  died  within  twelve 
years  of  the  date  ot  the  suit,  nor  their  posses- 
sion within  12  years  before  suit,  tlieir  ciiim 
was  barred.  PaLPU  VELaYUDHAN  v, 
ADICHA  PARVATHI.     22  T-  i^-  R-  18- 

89  Saraogis— Alleged  custom  of  exclusions 
of  daughters  from  inheritance  to  their  father 
set  up  but  not  proved.     24  A.  242  Col.  180  P  1. 

(li)    Daughter. 

40  MaJi'tttia  Drahmans  1  esiding  in  Cent- 
ral Provinces  Daughter  succeeds  and  after 
her   death   her  father's   heirs   inherit. 

A,  a  Mahratua  Brahman  domiciled  in 
the  Central  Provinces,  died  and  his  property 
descended  first  to  his  widow  B  and  then 
to  his  daughter  O.  0  died  leaving  a  daughter 
D.  Now  D  and  A's  brother  F  were  rival 
claimants. 

Held,  under  the  Law  applicable  to  the 
parties  in  this  suit,  viz,  the  Mit.akshara  aa 
interpreted  in  the  light  of  the  Mayuklia,  a 
daughter  inheriting  from  her  father  does 
not  take  an  absolut«i  estate  as  she  does  ia 
the  island  of  Bombay  wl)>  re  the  Mayukha 
is  held  to  override  the  Mitakshara  9  J\I  I 
A  520  referred  bo.  So  as  to  btcjrae  a  fresh 
stock  of  descent  and,  on  her  death,  the 
inheritance  devoive.s  not  on  her  heirs  but 
on   her   father's   heirs  as  suoli  19  M   110  fol- 
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5owod.  In  the  present  case,  accordingly, 
pliiiiiiiff,  brother  of  M,  tho  lash  male  owner, 
became  enlitlod,  on  tlna  death  of  tho  latter 
dauglner,  to  the  prop.;rty  which  bad  deis 
•ctMid.-d  to  h«r  from  iier  Luhor.  NMIAYaN 
VirH\L   V.   GOVIND   NaUAYAN,   1    N    L 

K  154 

41  D  1  lighter luidouj  Mitakahara — Mayukba 
— iSwc.'.ssiu/t. 

U"dor  the  IMitaksbara  and  the  Mayukha 
the  diUf^htui"  hai  a  fixed  place  in  the  or- 
der of  saccossion.  Slu  com,*s  immediately 
after  the  widow  and  takes  "precedttuce  over 
fiucii  Gotraji  Sapitidas  as  come  after  the 
brother'a  son.  A  daugliter  has  precedBncii 
over  the  widow  of  a  predeceased  brother's 
son,  who  is  not  enumdraled  as  one  of  the 
heirs,  and  only  onus  in  as  a  Gotraji  Sa 
piuda ;  she  exclude  a  parson  adopted  by 
sucii  AVi<low  whf^ti  the  ad  ptioo  is  not  made 
by  thg  wid  )vv  u  ider  tho  aatlority  of  her 
latol'usbaud  SIT  \  U  \  M  u.  CHIN  UaMaN 
W  N   A  1902,  P  124-24  A  472 

42  Danghlers    marfii'd    and   unmorried  — 

Mntdlis Ki>njn —  Ma^d'ti Miiakskara 

Vyovah  irmiii/nkh  -  Act  XXI  of  lHoO. 

A  ViHjhiji  (male  dedicated  to  the  god 
Khandobii  hnd  thn^e  diughters,  one  of 
whom  was  a  ManiLl  (female  dedicated  to 
the  god  Ivhandobi)  and  Lw  )  married.  After 
the  V,'gliti  *>•  dtjai.ii  i».s  Mnr.ili  daughter, 
who  liveJ  by  ^rosti  uLi')n  and  had  cbildrtjM  by 
promiscuou.s  nuercourse.  claimed  her  father's 
prop  rty  -Xri  heir  to  tlie  exclusioa  of  her 
Bisters  u  dor  the  rule  of  Hindu  Law  that  an 
unmarried  daugut.er  iniierits  to  her  father 
before  his  married  daughter.  The  first 
Court   allowed    the    claim. 

Ou  appeal  by  one  of  the  defendants 
(married  daughters)  the  Judge  varied  the 
deoree  by  allowing  the  plaintiffs  a  third  share 
in  the  property. 

On  second  appeal  by  the  plaintiff  the 
appellate  decree  was  confirmed  there  being 
DO  appaal  or  cross  obj  icfciori  by  the  defen- 
dants agiinst  that  portion  of  the  decree 
wliereby  the  plii>iii(f  was  allowed  to  share 
her  father's  property  equally  with  her 
married  >isiers. 

Hdd,  further,  that  a  woman,  who  in 
her  maiden  condition  becomes  a  prostitute 
being  neither  a  kmya  (unmarried)  nor  a 
Tiul'istri  (married),  but  being  at  the  same 
time  notwithstanding  her  prostitution  a 
qiial.fi..'d  heir  as  h'-Ul  in  Aduyapa  v.  Rud 
ravi,  (1871))  4  B  104  would  be  entitled  to 
succeed  to  her  father's  property  only  in 
default  of  either  married  or  unmarried 
daughters      TA  llA  v.  K'llSHNA.     31   B  495- 

43  Oonversior.  tu  Mohamadanism — Mar- 
riage witii  a  ]Moliamadan  while  Hindu 
hu.band    alivr.     23   0    87  Col  :  727  P   II. 

44  Subseqaent  adoption    by    daughterin 
law    ui  der   father-in-law's    permission.     7  B. 
L.  R.  48G  29  B  410  Col.  1123  P.  II. 

46  DaughLer's  or  father's  heirs— Disquali- 
fied h&ir. 
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H'ld,  that  although  a  Hindu  who  is  suf- 
fering from  f*.n  incurable  disease  m  i.y  be  uq- 
aUlo  lo  inhorif',  if  he  succ^^eds  to  an  estate 
b(3for«  contr.icting  such  disease  lie  will  not 
thereby  be  divested  of  such  estate,  MUllLI 
SINGH  v.    J\i    SINGH.     5  A-  L- J- 116-A. 

W.N  1808  P.47 

46  Daughters— ■Pardfion-^M ode  of  survi- 
vorahlp—  Rights  uf  reversion ets-Partili'm  d"ed. 
Goiistruclion,  of — Renunciation  of  riyhl  under 
the  Hindu  Iiaw 

Ordinarily  daughters  who  are  parties  to 
a  partition  amongst  tliomsolves  of  their 
father's  estate  have  tho  right  of  survivorship 
in  the  sense  that  those  who  survive  tiieothera 
would  taki?  the  share  of  the  deceased  in  pre- 
ference to  those  who  take  the  deceased's  stri- 
dhaii  but  it  is  open  to  daughters  and  other 
heirs  similarly  circumstanced  while  ejecting 
tlie  partition  by  apt  words  to  ro  lounci  such 
right  ot  survivorsiiip.  The  p'^rtition  effected 
by  daugiiters  as  between  thumseives  does  uot 
affect  tiie  righis  ot  reversionnry  heirs. 

il  W,  upon  the  consiraction  of  the  deed 
that  tlie  daughters,  parii;s  to  the  deed,  did 
not  intend  to  renounco  the  right  of  each  to 
take  as  the  father's  heir,  the  share  oi  any 
deceased  daughter  on  the  fojting  that  the 
estate  taken  by  all  the  daught-irs  was  only  a 
qualified  estate.  The  gnneral  words  in  tne 
iijstrument  that  thgreafter  the  connection 
between  the  parties  was  to  be  that  of  blood 
only  could  not  be  ( on  trued  as  embracing  a 
right  of  survivorship  winch  ex  hyp  jti:esi  was 
not  in  t'le  c  >utemplai  ion  of  the  parties  and  in 
volume  the  renouciaion  ih.^r.  of.  The  par- 
ties apparently  were  at  the  time  o:  the  fxecu- 
tion  of  the  de  d  undor  the  uUMneous  belief 
that  the  daughters  had  unqualified  and  uq- 
limited  estate. 

The  deed  provided  that  any  party  to  ib 
finding  it  neoes:,ary  to  S3ll  her  ahare  sh.uld 
give  the  other  parties  the  option  of  purchas- 
ing it. 

Hdi^  that  the  provision  showed  that  the 
parties  supposed  tha*;  the  interest  tak^n  by 
them  prior  to  the  partition  was  absolute. 

Hid,  also,  that  provision  could  not  be 
construed  as  referring  to  a  t-a!isfer  with  the 
consent  of  nil  and  only  for  purp:)ses  which 
would  render  a  transfer  by  qualified  owners 
binding  up^n  all  th*^  rev  -rsioners.  GOMA- 
THI    AMVfAL   V.     KUPPUSHAYI    AMMaL. 

U  M.  L.  J-  175. 

(i)     i/AUGHter's  Son. 

47  Diugktir's  son—  Inheritance— Mi tak- 
shara  Law  -laieiesc  taken  by  daughter'  sons 
in    self  acqiiitfd    'property    of    grandfiith''r — 

SiirvivoislUp — R(V  'Ciiiitju  of    Hindu    will 

Appeal   to   Privy   Council — PruUing  of  un- 
necessaiy  rii'itter  in  recjrd. 

Actual  destruction  or  a  formal  revoca- 
tion in  writing  is  not  essential  to  constitute 
revocation  ofa  Hindu  will  which  does  not 
depend  on  any  English  Ordinance  or  Code. 
Under  the  Mitakshara  Law,  a  daughter  suc- 
oeediDg   to     the    self-acquired    property    of 
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her  father  takes  a  limited  and  rostrictod 
estate  only,  and  sucli  property  does  not  be- 
come her  stridban.  Clioluy  Lai  v.  rhunnoo 
Lai,  (I.  L.  U.,  4  Cal,  744  ;  L  K.  6  I.  A  ,  lo)  ; 
and  Mattu  Vaduganadha  Tevar  v.  Porasinga 
Tevar,  (I.  L.  U.  3  Mad.  '290;  L,  R.-  8  I.  A.,  99), 
foil.  Oil  the  death  of  the  daughter,  her  sons 
therefore  succeeded  lo  the  prop.^rly  as  heira  of 
their  grandfather,  and  there  having  been  no 
partition  between  them,  they  took  itas  ances- 
tral property  which  had  devolved  upon  them 
as  m-mbcrs  of  a  united  family  uuder  the 
ordinary  law  of  itiheritance,  viz,  jjintly 
with  right  of  survivorship.  It  is  the  right 
to  partition  which  determines  the  right  to 
take  by  survivorship,  and  where  there  has 
been  no  partition  the  survivor  takes.  Accord-  I 
ing  to  the  Mitaksliara  Law,  the  doctrine  of  j 
3urvivorbhip  is  not  limited  <o  unobstructed 
succession  and  to  the  successiou  to  the  joint 
property  of  re-united  co-parceners.  Jasoda 
Koer  V.  Sheo  P'ershad  Singh  (I  L  II,  17  Cal. 
33);  and  Saminadha  Pillai  v.  Thangathanni, 
(I  L  H  19  Mad.  70)  overruled.  The  Judicial 
Committee  expressed  their  strong  disapproval 
of  tthe  unnecessary  expense  incurred  in  this 
case  owing  to  the  printing  in  the  record  of  a 
l£;,rge  quantity  of  matter  which  was  useless 
for  thu  purpose  of  the  apppal,  characterizing 
Bucb  extravagance  as  an  abuse  of  the  rights 
of  suitors,  whether  appellants  or  respond- 
ents, and  suggesting  the  propriety  of  the 
High  Court  in  India  exercising  its  jnrisdic- 
tiou  over  those  who  conduct  11  tigation  and 
prepare  appeals  from  its  decisions,  and  tak- 
ing such  steps  as  might  be  practicable  to 
compel  those  who  were  to  blamo  to  pay 
the  costs  unnecessarily  incurred.  RAJ.\ 
CHELI  KANl  VEKAYYAMMA  GARU  v. 
RAJA  CHELIKANI  VENKATARAM-MAY- 
AMMA   BAHADUR   GAKU.     4    B    L   R  667 

=25  M  678  (P  C.) 

48  Daughters     son     of     first     causin      a 
bandhu— Heir,     2     A    L   J  458   Ccl:    5    PIT. 

(j)     Degraded  woman — Pkostitution. 

49  Inheritance,   a   wife   dei^^rdng   her  hits- 
band   ami   becoming    a  proHtilzite 

Held  that  the  fact  of  a  Hindu  woman 
having  deserted  bev  husband  and  become 
a  prostitute  did  not  have  the  result  of  en- 
tirely» severing  all  connection  between  hcr- 
Belf  and  lier  husband.  The  husband  there 
fore  might  still  be  heir  to  property  acquir.  d 
by  tbe  wife  since  she  left  him,  Subbainya 
Pillai  V.  Ramasami  Pillai,  1  L  R  -j.^  Mad, 
171  and  Bioiiesliur  v  Mata  Gholam  NW 
P  H  C  Rep,  1870,  p  300,  followed.  Musam 
mat  Gii'.ga  Jati  v  Ghhasita,  I  L  R  I  A  36 
referred  to.  Tara  jNlunnee  Djssea  v  Motee 
Buneaneo,  7  Sel,  Rep,  278,  and  in  the  goods 
of  Kaminey  Money  Bewah,  I  L  R  21  'al. 
097,  disseuied  from.  NARAIN  DAS  y.  TIR 
LOK  TiWARi  3  A  L  J  537-A  W  N 
1908  P  243-29  A  4. 

(k)     Disqualification. 

&0     01  husband  as  murderer,    his  wife  not 
afiected    by   such    qualification.    82   B     275 
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Ool  :   552   P   IL 

51  Incurable  disease.  AWN  1903  P. 
47.     See   No   45  iupra. 

52  Lameness  not  congenital. Disquali- 
fication from   inheritance. 

A  p  rson  is  not  disqualified  under  Hindu 
Law  from  inheriting  property  by  reason  of 
lameness  which  is  not  confjewital.  VEN- 
KATA  SUBBA  ROY  v.  f^URUSHOTrAM 
M   L  J  1902  p  262-26  M   133 

53  Lameness— Shebaitsljip  —  Inheritanca 
to.     4  0  L  J  3G9  Col.  572  P.  II. 

54  Leprosy  continue;!  —  A  rran  gom  a  nt 
when  binding — Disqualification  from  inhe- 
ritance.    4  G  L  J  323.     Se>i  Gol.  281    P.  II. 

55  Leprosy  —  Paternal  nncWs  g>and  son 
preferred  to  widoio  of  a  son,  of  paternal  uncLn. 

Held,  that  the  grand.sou  of  the  paternal 
uncle  of  the  propositus  is  entitled  to  succeed 
in  preference  to  the  widow  of  a  son  nf  a 
younger  paternal  uncle,     IG  B.    716  followed. 

Under  Hindu  Law  the  rnnson  for  the 
disqualification  of  a  man  suffering  from  le- 
prosy is  that  he  must  be  in  sue!)  a  conditioa 
that  the  society  of  his  felluwme  i  must  be 
refused  to  him.  A  person  suff'-ring  from  aa 
anjesthetic  or  nerve  type  of  leprosy  is  not, 
therefore,  thereby  excluded  ft"ra  inheritance. 
RaNOHOD  NARAIN  v.  AJOuBU.    9  B  L  R 

1149 

§6     Lunacy— Succession. 

Under  the  Hindu  Law  in?;anity  cannot 
divest  member  of  a  Hindu  family  of  big 
share  in  the  property  if  he  was  noo  insane 
at  the  time  when  ha  becam ;  entitled  by 
birthright  to  that  share,  b  AIL  6  y.)  followed. 
TIRBENI  SAHAI  ^;.  MUilAlMM  \D  UMaR. 
W  N  A  1905  P  26 J -3  A  L  J  4  = 
28  A  247. 

57  Murderer  of  the  last  holder — Inheritance 
— Succession. 

Deffcudanb  the  mothir  of  S.  had  been 
charged,  with  another  accused  with  having 
murdered  3.  Defendant  wus  acquitted,  but 
tbe  other  accused  was  convicted  Plaintiff  as 
the  next  in  successiou  t..  S  (after  the  de- 
fendant) now  sued  for  a  declaration  of  his 
right  to  the  property  iJ  S.  on  the  ground  that 
defendant  was  not  entitled  to  the  property, 
inasmuch  as  she  had,  as  plaintiff  alleged, 
hcen  a  party  to  the  murder.  The  Subordi- 
nate Judge  dismiss'.id  the  suit  without  trying 
the  question  whether  the  defendant  had  been 
a  party  to  the  murder. 

Hi'hi,  that  tlie  question  ahould  h-ave  been 
tried.  The  question  whether  a  Hindu  who  has 
bee.i  party  to  a  murder  is  prev.jnted  from 
succeeding  to  the  estate  of  the  peisjn  murder- 
ed is  not  answered  by  the  Hindu  La.v.  But 
the  principal  that  no  one  shall  ho  allowed  to 
benefit  by  his  ow  i  wrongful  ac.  is  of  universal 
application.  If  the  defendant  wa?  a  party  to 
the  murder  her  wrongful  adt,  while  uot  pre- 
venting the  vesting  in  lier  of  the  inheritanca, 
disentitled  her  to  any  beneficial  interest  in 
it.  Such  bi. aefioial  interest  would  vest  in 
those   who   would  be  entitled  to  it  were  tha 
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puilty  lieir  out  of  the  way.  The  text  of 
Yagnavaikya,  which  ia  Ihe  foundation  of 
the  Mitiikdliafa  hiw  of  inheiitaiico.  eiuui- 
ciatrs  but.  a  gonernl  rule,  tlm  duct  of  which 
is  li(blo  to  bo  riullifio'.  more  or  h'ss  by  fxcts 
other  tlnvu  t.ho  two  postubitcd  (lierein,  utvroely 
tbe  demise  of  a  mulo  owner  of  property  with- 
out CD  parcencra  and  the  survival  of  the  rela- 
tion specified  in  the  text.  What  such  facta 
arc  has  to  be  ascertained  either  wilh  roferonce 
to  the  rules  embodied  in  otlier  Hindu  tcxis 
or  with  r.'f.'venco  to  principles  which  it  is 
the  dutv  of  tho  Court  t)  follow  as  a  tribunal 
bound  to  admitiister  the  law  of  justico,  equity 
and  good  conscience  in  case<?  not  provided 
for  spec'.fically.  VEUaNaYaGA  MUDA- 
LIAR  r.  VaDaMMaL.    27  M   691- 

Sec  f Of  other  jnc's  Col.  43 i  P.  I.  o9S  P.   II. 

58  Al'arderer'of  the  last  holder -Whether 
inurderer  entitled  to  sucoeed  to  the  estate  of 
the  person  wliom  ho  murdered.  31  LI.  100. 
(See  Hindu  Law— Authority  No.  13. 

59  Son  of  a  disqualified  heir  is  not  deprived 
of  inheritance.. 

A  Hindu  died  leaving  a  widow  and  three 
SODS  all  of  whom  were  born  deaf  and  dumb. 
His  widow  succeeded  to  the  estate,  the  sons 
being  disqualified  from  inheriting.  Later  on 
a  son  P>  married  and  a  son  was  born  to  him. 
Tbe  widow  thereafter  sold  the  property  to 
plaintiffs  who  now  sued  to  recover  possession 
from  B's  wife  and  sou.  The  defendants  con- 
tended that  the  widow  sucoeeding  to  her  hus- 
band took  only  a  widow's  estate  and  that 
estate  v, as  divested  by  B's  after-born  son. 

He/rf,  tliat  the  plaintiffs  were  entitled  to 
succeed.  Both  in  fact  and  hi  contemplation 
of  law  B's  SOD  had  no  existence  when  the 
esta'c  vested  in  the  widow  ;  and  his  subse- 
quent birth  could  not  divest  tbe  estate. 

H'ld,  futher,  that  B's  son  stood  in  no 
better  position  -ban  would  have  been  occupied 
by  his  father  B.  ir  tbe  latter's  dir-qualification 
bad  been  removed  after  the  widow  had  suc- 
ceeded to  the  inheritance  ;  and  in  that  case, 
the  widow's  title  would  prevail  inasmuch  as 
it  v,as  superior  to  B's  while  his  dipqualification 
endured.     PAWaDEWA     v.    VENKATESH. 

10  B  LE  559=82  B  455 

go     Unchastify—Stridhan  — Degradation   of 
'daughter  on  account  of  incontinence. 

Under  the  Hindu  Law,  the  degradation 
of  a  daughter  on  account  of  incontinence 
does  not  put  an  end  to  her  right  to  inherit  to 
the  stridhanam  property  of  her  mother  .* 
Semhle,  that  the  same  rule  is  applicable  when 
tbe  question  involved  is  the  right  of  inheri- 
tance to  the  property  of  the  father.  ANGAM- 
MAL    V.    VE'NKaTA   REDDY.     26  M-    509- 

61  Uocbastity— Divorce  — Marritige  with  a 
Mahomedan  while  Hindu  husband  alive.  9 
C.  W   N.  1003-32  C.  871  Gol.  7?7  P.  II. 

62  Unchastity— Succession  to  stridban  o^ 
a  remalo—  Bengal  School.  NOGENDRA 
NANDINI  DASbl  v.  BENDY  KRISHNA 
DEB.  SO  C  521-    See  Hindu  LawSlridhan, 
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(1)— Father's  stepsister. 

63     rdher's   step  smler— Mother's  brother-^ 
PicffrciitiuL    heir. 

In  the  Presidency  of  Bombay,  for  the 
pur{>cso  of  succosiiion  to  the  estate  of  a  do- 
ceased  Hindu,  the  father's  half-sister  is 
the  prefero'tial  beir  to  tbo  molher's  bro- 
ther.—24   Bom  817   S   C  2  Bom   L  It  139  re- 


f,'rred    to.     SAG  UNA 
SA  DASH  IV     PANDU 

627  =  26  B   710. 


{hmi    MaHaDEV)   v. 
MORE.      4  B    L    E 


(m)— Female's    bight    to    inherit    mitak- 

SHARA. 

64    R'fj^it  of. 

In  the  case  of  Hindus  governed  by  the 
Mitakshara  Jaw,  no  femiilos  except  those 
expressly  named  in  the  Mitfiksbara  as  heirs 
can  inherit.  A  granddaughter,  therefore, 
cannot  succeed  to  the  estat<j  of  fier  giaud-fa- 
ther.  J  GAN  NaTH  v.  CHaMPA  AND 
KISHENDEI3  A  1-J  87  =  AW  W  1906 
P  13-28  A  807 
(n)— Grand  son  op  mothers  sister. 

65  Grandson  of  nijiher's  S'sier — Son's 
daughter  vf  the  sister  of  paternal  grand* 
father. 

The  mother's  sister's  grandson  ie  en- 
titled to  succeed  in  preference  to  tlie  pater- 
nal grand-father's  sister's  sou's  daughter. — 
BAI    VIjr.I    V.  BAI  PRaBHaLaKSHMI.     9 

B   L    R  1129 

(o)— Half  blood   and  full  blood 

66  Full  brut  hers  of  I  he  hmband  are  en* 
titled  to  succpcd  in  preference  to  his  half- 
brother^ s  stridhan-^Mitak^hara, 

A  Hindu  widow  died  without  issue 
leaving  her  surviving  one  whole  brother 
and  three  half-brothers  of  her  deceased 
husband. 

Held,  that  under  the  Mitakshara  by 
which  tbe  parties  were  goverufd,  for  the 
purpose  of  succession  to  the  nontechnical 
slridhan  of  a  widow  who  has  died  without 
issue,  tbe  whole  broiher  of  her  deceased 
husband  is  to  be  preferred  to  his  hali  bro- 
ther.—PA  HMaPPA  u.  SHIDDAPPA.  8BL 
R  685-30  B    607- 

67  Priority  between  half  brother's  3oa 
and  full  sister— Vyavahara  mayukha's  veiw 
as  to  sister's  position  in  tbe  line  of  heirs. 
10  B  L  R  389.  See  Hindu  Law— Authority 
No   14. 

(p)    Husband  of  Wife  Abandoned   foe  Un- 
chastity. 

68  Mitakahata  as  interpreted  in  Bombay 
lex  loci  of  Berar  — Bralimins-Effect  on  mar- 
rage  relationship  between  such  husband  and 
wife  and  on  their  reciprocal  rights  of  inheri- 
tance. 4  N.  L.  R.  31.  See  Hindu  Law  Au- 
th  rit-n  Nk  5. 

(pi)    Illegitimate  Issue. 

69  lUegUimate  collateral,  succession  to  th& 
property  of — Inheritance,  right  of  an  illegiti- 
m  ite  person  to. 

Held,  that  under  the   Hindu  law   (Mitak- 
shara) an  illegitimate  person  has  no  right  to 
I  succeed  to  tbe  property  of  another  illegitimate 
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collateral      BACTT\  STNGII  u.   CIIVTRflPAL 
SINGH  AND  ANOTHl^ll.     9  Q- 0 '352. 

70  I'legiliiikile  daughter  —Skwii a. 

Held  tl»;»fc  by  Hinda  Lvw,  the  illegitiitkito 
daughter  of  a  Sliu  lia  i-t  not  entitled  to  itiher- 
it  ill  prefarpnco  to  tlie  son  of  a  divided  bro 
thor.  1  B.  97  :  18  B  177  ;  1  B.  H.  G.  117  (123)  ; 
8  M.  325  &  8  A.  J87,  (X  ;  I  B.  97,  18  B  177  :  7 
M.  I  A.  18  (50);  13  M.  I.  A.  Ul  (159)  and  2  A 
134,  ■  Distinguished.  BHIKY\  SAKHARAiM 
V.  B\BU  VliiDJ  TELI      10  B-  L-R-  733- 

71  Illegiliin:i.'e  son— Olaiin  to  partition  of 
property  of  father's  brother's  sods.  25.  INl.  429. 
See  Hhiidii  L  no  -Illetjltim  icijy  No,  6 

72  Ilkgiiimxf.e  son  — Bight  of  ilfegitimifce 
son  of  a  Sudna  not  born  of  a  female  slave  in 
the  anC'^jjtral  proptirty.  28  G  19i  S&&  Hindu 
Law  —  L'lfigi  ini-iaj  No.  4. 

73  Illegitimate  son's  right  to  inherit  joint 
property  of  his  father.  27  M.  32.  See  Hindu 
Law--l!Ugitim  icy  Nj  3. 

74  lUpgiriindte  son  — Succession. 

Among  Sudras  the  sou  of  an  illegitirai.te 
Bon  born  of  a  kept  mistress  is  not  excluded 
from  inheriting  bis  graudfatl)er's  property  by 
a  son  of  a  legitimate  son  of  the  grandfather. 
FAKIlUPPAt;.  FAKIRAPPA.     4   B-    I*.R. 

809. 

75  Illegitimate  smi—N.  W.  P.  Act  II.  of  1908 
S.  22  — Occupancy  h>lding  -  Succession — ''Male 
lineal  descendant*' — iLlcgitimale  son- -Hindu 
law. 

Held  that  the  illegitimate  sou  of  a  man 
belonging  to  one  of  the  Sadra  castes  by  a 
kept  woman,  or  continuous  conoubine,  \v»is 
capable  of  sueceeding  to  the  occupancy  hold 
ing  of  hisfitiier  as  a  "mala  lineal  descen- 
dant "  wilhiu  the  meaning  of  S  22^  of  the 
Agra  Tiifiancy  Act,  1901  13  M  I  A  141  :  3 
A  134  and  6  A  329  referred  to.  UxM 
KALI  V.  JAMUNA.    AWN  (1903;  229- 

76  Illegitimate  son — Creditor's  rights 
against  property  of  bis  debtor  in  the  pos- 
eessioD  of  bis  widow.  27  M  45.  See  Hindu 
Law—D  bt— Husbands   No   38.  ■ 

(q)    Impartible  estate 

77  Devoluiiju  of  impartible  property 
from  one  Jioe  to  another.  2  G  L  J  231. 
See  Hi"du  Law-lmparlible   Estate-Succession. 

(r)— MOTIJER 

78  Mother  succeeding  to  her  son  takes 
limited  estate— Fanerat  expenses  of  mUlur 
are  a  charge  upon  sou'.s  estnte  —  M'lln'^r's 
stridhaa  not  liable-  to  pay  Ihem.  9  R  L  II  1187 
—32  B  26.     See  Hindu    Law     Authority  N>  8. 

79  Bffeot  of  re-marriage  on  I  he  riohts 
of  a  Hindu    widow.     2G  B  >iS8  Gol  63  P  I 

80  Second  marriage-  Piop*^rty  left  hy 
son  from  former  husband.  Sucoesaiau  to 
Buch   prupcrfy.     29  B  91  Col.  63  P  I. 

(s) -Mother's  sister's  sou. 

81  I'lhdi  i'anc^  -  Gujarat  -Father^s  father's 
Sisict's  grandson  —  M 01  her' s  sister's  son  pre- 
fereuLial  heir—  Moveables  inherited  by  vjiAom— 
Testamentary   power  of  disposition— -Mayukhi. 

la  Gujarat,  a   mother's  sister's  son  is  the 
praiereatiai   heir  to  a  father's  sister's  gcaud- 
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Ror>.  Under  the  Mayulcha,  a  widow  has  no 
testamentary  power  of  di-position  over  move- 
abl'^s  which  have  boon  inherited  by  her 
from  her  husband  Gidadhar  Bhat  V.  Chaa- 
drablia'.,'al)ai  ([  L  U  17  B  690).  foUow«d. 
-CI I  ^M\NL\Lt;,  G  \NESA  MOTIGHAND. 
6  P  LR463-28B453. 

(l)  -PaTRUN  Mi  GREAT  GRANDFATHER'S  SON. 

82  Paferi.il  aunt-L^Mority.  27  B  610. 
See  Hindu  L  iiO'-Iaheritanca  and  Succession 
N)    16  supra. 

(u)       l^RIMOGENITURB. 

83  Biiunyaii  —  Hereditary  ofEoe,  eatato 
attached  to  Statements  of  porsJus  who  aro 
dead.     32  C.  6  Gol.  158  P.  I. 

(v)      PROSrirUTE  — KSTATB. 

84  l'tosii.:uu's  estaie  — Application  for  let- 
ters of  advii>-isi  ration  by  natural  heir — Right 
to- succeed — E-cJie  it — Hindu  Law. 

When  persons  claiming  to  be  brother's 
sous  of  a  deceased  prostitute,  applied  for  let- 
ters of  administration  to  her  estate,  she  hav- 
ing acq.uired  the  same  by  carrying  ou  the  pro- 
fession of  a  Drostitute. 

H'ld  (Woodroffe,  J  ,  dubitante)--That  the 
application  was  rightly  rej'joted,  inasmuch 
as  the  applic-ants  were  notentitleJ  to  inherit 
such  estate.  7  Sel  Kep.  273  ;  21  Gal.  697  ;  25 
Gal  ,  254  followed.  23  Mad.,  171  (1899)  referred 
to.  BtlUTN^TK  MONDOL  v.  SEMIETARY 
OF  STATE  FOll  INDIA  IN  COUNCIL.  10 
C  W.  N-  1085. 

{See   also  Na.    49   supra  and  No.   67  infra 
Ed) 
(w)    Sanad  grant— Taluqdabs. 

85  S*'^  grant. 
(x)    Sister. 

88     Succession— Sister— Brother's  widow. 

In  the  district  of  Dharwarin  the  Bombay 

Presidency  among  Hindus  a  sister  has  a  prior 

claim    to    Inherit    ov-.-r    a    brother's    widow. 

UUDRAPA    V.    IIIAVA.     5    B-    L.   R.  676  = 

28  B   82 

(y)    Sister's  DAUGHTER. 

87  Degraded  woir.en's  property-Heirs—A. 
woman  of  the  town  who  is  a  i.Ii;>du  by  birth 
does  not  ceaso  to  bo  a  Hnulu  by  rea.-^on  of 
degradation,  and  successicn  to  her  property 
id  governed  by  the  Hmdu  Law.  Tue  sister's 
daugiiter  of  a  dece>;ied  prostitute  who  haa 
followed  her  degradation  is  not  her  heir.  25 
C.  254  foil.;  21  C.  697  dis.  Irom  ;  29  A.  4  ref.  to. 
SUNDaRI  DOSSEK  v.  NEMYE  CHAtlAN 
DAW.    6C  L  J.  372  .... 

88  Sister's  daughter  and  sister'sdaughter  g 
son -Heirship.  12  OWN  d53-35  C  631 
Gol:  795  PI. 

(a)  Sister's  son. 

89  Stridhanam— Maternal  uncle's  estate. 
Devolution    of.     27    M   300   Col:   6  P  II. 

(zl)  Step  sister. 

90  Mother's  Lw:otheF--f  refereutial  heir.  26 
B  710.  See  Hindu  Law  Inheritance  and 
Succession— F it hcrr' 3  step-sister   &upra. 

(z-2)     .=;uy.vivoRSUiP. 

91  Joiut  ancestral  property — Hold.iQg, 
naturo  of— PjirtJliou   of  holdiug,  cHeot   of— 


(     1207     ) 


DIGEST  OF  CIVIL  OASES 


(     1208     ) 


Hindu  law    Inheritance  and 
8vicct-8&ic  n  h'onld). 

Devolves  effoob  of  •»  N  L  R  .182  Col.  360  P  II. 
93  MUohshnra — Survivorship-  Inhcrilavoo. 
^SucC''ftsion  (Vrope.rty  *^Prolecium)  Act  {XIX 
of  1841)--  District  Judge,  jitrisdictinn  of — . 
hregularily — High  Cmirt,  revisional  'power  of 
A  Hindu  goveniud  by  tho  Mitakshara 
].a\v  (lit  d  leaving  a  widow,  a  daughter  by  a 
previous  wife  and  two  brothers.  Hia  brothers 
applied  under  Act  XIX  of  1841  tc  the 
District  Judge  for  the  delivery  of  possession 
of  tho  deceased's  property  on  the  ground 
that  it  formed  part  of  the  property  in  the 
joint  names  of  their  deceased  brother  and 
ihcms.-lves.  The  District  Judge  granted 
thou  application.  The  widow  contested  this 
claim,  and  now  applied  to  tbe  High  Court 
to  have  the  order  of  ibe  District  Judge  set 
aside  :  — 

Held,  that  on  tbe  death  of  a  member 
of  a  Hindu  family  governed  by  Mitakshara 
there  is  only  an  accession  to  his  property 
by  tbe  other  members  by  survivorship,  and 
no  succession  by  inheritance  ;.  and  ihat  tho 
provisions  of  Act  XIX  of  1841  bad  no  ap- 
lication  to  the  present  case  ;,  and  tbe  Dis- 
trict Judge  should  not  have  taken  any  ac- 
tion under  this  Act  but  have  left  the  parties 
to  seek  their  remedy  by  a  proper  suit  for 
eslablisbm-ent  of  their  title.  Jiisoda  Koon- 
war  v.  Gouree  Bijnalh  Pershad.  6  W  R 
(Mis),  53,    followed. 

Held,  further,  that  the  District  Judge 
acted  in  the  present  case  (supposing  him  to 
have  Jurirfdiotion  ;,o  bear  the  application), 
ill.  g^tlly  and  with  material  irregularity  : 
aijd  that  tbe  petitioner  was  prejudiced 
thereby. 

_  Beld,  also,  that  tbe  High  Court  bad  full 
jurisdiction  •  in  revision  to  set  aside  the 
Older  of  tbe  District  Judge.  Fulchand  v. 
Kii,mesh  Korr,,4:  OWN  Notes  CCXIV,  and 
Abdid  Ruhiman  v.  Kutii  Ahmed,  I  L  R  10 
Mad.  G8  referred  to.  SATO  KEOR  v.  GOPaL 
SAHU,    84  C929. 

93  Family- Inheritance  by  survivorship 
and  not  by  succsesor  31  G  224.  See  Hindu 
Law-^-lmpanible  estate— Succession. 

Sfc    Hindu  Liaio —Slridhan. 

(SO) -Jams. 

94  Right  of  widow  to  perform  funeral 
ceremonies  of  her  deceased  husband.  21  B 
316.     See  Hindu  Laio  —Applicablity  No  6, 

l81)— Joint    family. 

1.  Alieuiitiou. 

2.  Alienees    duty. 

3.  Ancestral    property. 

4.  Business    of. 

5.  Compromise   of  family    disputes. 

6.  Compromise    by   father. 

7.  Constitution    and    nature  of. 

8.  Coparcener's  alienee. 

9.  Co-parcener's  creditor's   right  to  seize 

and    sell    his    share     in    undivided 
property. 

10.  Co-parcener's    father     releasing    his 

share. 

11.  Co-parcener's  relation   to  each  other. 


Hindu  law- Joint  family    (Contd.) 

12.  Co  pnrcener's    right    of   alienation, 

13.  Co  parscner's    subsequent  lunacy,  di- 

vestment  of  his    interest. 

14.  Criterion    of. 

15.  Daughter's    son     forming. 

16.  Debts. 

17.  Decree   against     father   or   manager. 

18.  Joint    property. 

19.  Management     of   endowed     property 

vested  in  joint  family. 

20  Manager  — Alienation  by, 

21  Manager— Appointment  of. 

22  Manager  certifying  payment  of  a  dec- 

ree in  favour  of  all  members. 

23  Manager— Contracts  by. 

24  Manager — Debt  incurred  by  presump- 

tion. 

25  Manager — Decrees  against. 

26  Manager- Gift  by. 

27  Manager— Liability  of   to   render   ac- 

counts. 

28  Manager — Powers  of. 

29;  -Manager  --  Ropreseating  roember  ia 
a  suit. 

30  Marriage  expanses. 

31  Minor     Guardian. 

32  Mortgage  suits. 

33  Parties  in  suits. 

34  Partition. 

35  Partitionsbip. 
36,  Presumptions. 

37  Res- judicata.. 

38  Reunion. 

39  Self  acquired  property. 

40  Separatioti. 

1       A  LIENATION. 

1  See  Hindu  Law — Joiy^t  faviily—Q-o-par- 
cenei*s  right  of  alienation  and  managers  right 
of  alienation. 

2  Gift  by  materrtal  grandfather  to  hia 
grand-son.  2  A  L  J  225  Col.  957  P  II.  See 
Hindu  Lmu — Joiiht  family. 

(2)     Alienees   duty 
Guardian    and     v/ard— Manager,    gowera. 
of— Creditor     lending     money     to     manager 
duty   of -194    P  L  R  1905.     See   Hindu  Law- 
Guardianship. 

3  Ancestral  property 

4  Joint  Hindu  family— Ancestral  property. 
-^Self-acquired  property — Properly  acquired 
ivith  the  assistance  of  joint  funds  by  litiga- 
tion. 

Where  the  members  of  a  joint  family- 
acquire  property  by  or  with  the  assistance 
of  joint  funds,  or  by  their  ji)int  labour,, 
the  property  so  acquired  is  tne  joint  pro- 
perty of  the  person  ,who  has  so  acquired 
it,  whether  it  is  on  accretion  to  ancestral 
property,  or  has  arisen  without  any  nuo- 
L  us  of  joint  family  property.  Property 
also  which  was  originally  self  acquired  may 
become  joint  property  if  it  has  beon  thrown 
by  the  owner  of  it  into  tlie  joint  stock  with 
the  intention  of  giving  up  all  separate 
c-laims  to  it.  And  a  member  of  a  joint 
family  may  acquire  and  hold  as  separate 
property,  properly  which  has  come  to  him 
withoub    detriment  to  the  ancestral  property 
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such  an  among  others  property  which  has 
devolved  on    him    by  obstructor  inheritance. 

P.,  father  of  the  dofendant  D.,  was  the 
head  of  a  joint  Hindu  family  which  owned  a 
large  amount  of  joint  ancestral  property.  Hu 
acquired  by  suit,  by  right  of  inharitanoe  from 
a  collateral,  property  bokh  moveable  and  im- 
moveable, under  a  compromise.  This  sait  was 
prosecuted  by  P.  by  money  belonging  to  the 
joint  family  business.  After  compromis"?  the 
money  was  lepaid  within  a  year.  It  was  found 
that  the  business  of  the  family  usually  neces- 
sitated the  existence  of  a  very  largo  floating 
balance. 

Held,  that  as  there  was  no  appreciable 
detriment  to  the  ancestral  property,  the  pro- 
perty which  passed  under  the  compromise, 
was  self-acquired  and  not  ancestral  property 
of  P.--L,  H.  1  I.  A.,  157  ;  3  N.-W  -P,  H.  0. 
Kep.,  217,  referred  ta.  B  \0HCHO  KUNW.vR 
V.  DHARAM  DAS.  W-  N,  A-  1906,  p.  34  = 

28  A  847 

5  Sate  of  ancestral  property  by  the  father 
with  no  artecedent  debt  or  valid  necessity  to 
stipport  it-Suit  by  sons  to  set  aside  sale  so  far  as 
affecting  their  interests. 

In  the  absence  of  antecedent  debts  or  va- 
lid ceoessity,  a  Hindu  father  in  a  joint  Hindu 
family  cannot  sell  the  shares  of  his  sons  in 
ancestral  property,  and  the  sons  so  far  as  it 
affects  their  interests  in  the  property,  are 
competent  to  sue  to  set  aside  the  sale.  The 
fact  that  the  sale  is  not  tainted  with  immoral- 
itv,  does  not  affect  the  validity  of  the  sale. 
W,  N.  All.,  1901,  p,  57,  followed  ;  21  All.,  479  ; 
25  All.  214,  referred  to. 

The  appeal  was  filed  by  two  minors.  Their 
guardian  and  one  of  them  died  during  the 
pendency  of  the  appeal.  The  appeal  was  dec- 
reed by  a  single  Judge  of  the  High  Court.  On 
appeal  under  section  10  of  the  Letters  Patent 
a  guardian  was  appointed  of  the  surviving 
appellant. 

Held,  that  the  irregularity  was  cured  by 
the  subsequent  appointment  of  the  guardian. 
BAM  DAYAL  u.  AJUDHIA    PRASAD.     8    A- 

L.  J.  81 V  S.  Cn  W.  N  ,  Am  1906  p.  40  28  A- 
328- 

6  Property— Inheritance  from,  maternal 
grand  futker — Mitakshara — Joint  Hindu  fami 
ly — AnceslraLpropetty — Properly  inkcritea  from 
maternal  grand   father. 

Hid  ihivt,  a  sen  in  a  joint  Plinda  family 
does  not  licquire  by  birth  an  interest  jointly 
with  his  fatber  in  property  which  the  latter 
inherits  from  his  maternal  grandfather.  Vy- 
thinalha  Ayyur  v.  Yeggia  Narayana  Ayyar, 
I.  L.  R.  27  Mad.  3B2,  dissented  from.  Sudar- 
sauam  Maistri  v.  JNausimhulu  Maistri,  I  L.  R, 
25  Mad.,  149,  discussed.  Venkayyamma  Garu 
V.  Venkataramanjiyyamma  Bahadur  Garu, 
I.  L.  R.2-5.  Ma(.l.  G78.  Karuppai  Nachiiiv  v. 
Shankaranaraynan  CheLly,  I.  L.  R.,  27  Mad., 
800,  and  Chatturbhooj  Megbji  v.  Dharamji 
l^aranji,  XL  K,9  Bom,  4:i8,  r(;ferrcd  to. 
JAMNA  I'RAbAD  V.  RAM  PaRT  vP.     l-L-R  , 

29  A  687 

7  Trustees    to   manage    till  soa  becomes 


of   21   years-Tru^jt   Act    II.    of    1HS2     S.    8  — 
Appointment    of    a    manager   till    the    mnj)r- 
ity  of  the    son.     29  B    351    Col  54G    P  I.     See 
I  Hindu    Laio  — Joint  family. 
\      8     Joint    f amity —OniL< -Wh".' her    property 
'  is    ancettral    or    self -ncquired  —  Nnc' ens   of   an- 
cestral    prop  erty  —  Propeify     pxirchascd     while 
living    jointly — Will     disposing     of    ancestral 
properly. 

A  Hindu,  the  head  of  a  joint  family 
governed  by  the  Mitikshara  law,  left  pro- 
perty which  on  his  death  in  1819  parsed 
to  his  three  sons,  who  remained  joint  until 
186G  when  they  camo  to  a  paroition  amongst 
themselves.  There  was  nothing  to  sho^v  that 
any  of  them  t'uen  had  any  separata  property. 
At  that  time  one  of  therahad  two  sons  and 
another  son  was  born  to  him  after  the  parti- 
tion. The  fatber  and  these  three  sons  lived 
together  joindy  and  acquired  other  property. 
The  father  died  in  1894  leaving  a  will  by 
which  he  gave  a  small  allowance  and  a  resid- 
ence to  each  of  his  younger  sons,  and  I'^ft  alt 
the  rest  of  hi.-^  propirty  to  his  eldest  son  des- 
cribing it  as  his  self-acquired  property.  In  a 
suit  brought  by  the  two  younger  sons  ngainst 
their  brother  "to  set  aside  the  will,  the 
validity  of  which  depended  on  thn  quostioa 
whether  the  property  was  ancestral  or  self- 
acquired,  the  Judicial  GommiUee  (reversing 
the  decision  of  the  High  Gourt>  held  that 
the  share  tikea  on  partition  by  the  father 
of  the  plaintiffs  and  defendanc  was  an- 
cestral properi-y  in  which  from  their  birth 
his  sons  acquired  an  interest  ;  that  there 
thus  being  a  nucleus  of  ancastral  property 
Iha  anus  was  on  the  defendant  to  shew 
that  the  praporty  in  suit  was  self-acquired 
and  not  purchased  with  ancestral  funds  ; 
that  such  onus  had  not  been  discharged  ; 
that  ori  the  contrary  the  evidence  showed 
that  there  was  a  common  stock  of  the 
whole  family  into  which  each  member 
voluntarily  threw  what  ho  might  otherwise 
have  claimed  as  self-acquired  and  that  the 
property  purchased  by,  or  with  the  assist- 
ance of,  the  joint  funds  was  joint  pro- 
perty, aud  did  not  belong  to  any  particular 
member  of  the  family.  There  was  therefore 
no  self  acquired  pr^^perty,  and  the  will  was 
consequently  inoperative  to  defeat  the  claim 
of  the  younger  sons  to  a  share  in  the  fam.ily 
estate    LAL  BaHaDURu.  KaNHUYA  LaL. 

I  L  R  29  A  214  =  9  B  L  K  591  =  4  A  L 

J  227. 

9  Suit  to  recover  son  born  after  parti- 
tion — Suit  for  possession  of  share  — D-.cree 
for  joint  possession  of  family  property  — 
Sons  born  att.;r  separation ,  rights  of  as  ta 
aticestral  prop-rty.  5  0  C  6  Col  2167  P  I. 
(4)   Business  op. 

10  Cuiied  on  bv  o-ie  uiomher  Tjiability 
of  other  members  -  Ackuowledviraint  by  a 
member      3  B.  L.  R.  144  Col    1786  P.  I. 

Jl     Johit  f  mHi/  firm— A    member    pledging 
its  credit--Nfgoiiable  insirum'  r.t. 
I  If  tht^  credit  of  a  Hindu  joint  family  firm 

[  is  pledged   by  a  negotiable  lustiument,  good 
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on  its  faco  and  transforrod  in  duo  course,  the 
liaMlity  of  Mio  ilnu,  whose  signature  id  made 
by  n.  po.rdoti  with  auUioriLy  to  m  iko  that 
Bigoatuif,  is  perfooi,  whether  the  tiaiiaaotioa 
vg-as  or  w  i-^  noi,  in  tlio  o  >urse  of  tlio  firm's 
bnsino^s  TIIW  B  \ N K  OP  BO  M  liA Y  u.  UAliU- 
NATHJiTAliA  onxN'D.    10  BLR.  668. 

12  Partnership— ElemoiifcL^  of  —  Participa- 
tion of  profits.     27  B.  157  Col.  374  V.  I 

13  ParLiioirfhip -Agrftioy— Broker  parti- 
cipation in  profits  -Sope  of  -autliority  — 
Nogligonce--Los4  -Innocent  parties  — Hindu 
Law— Kurta,  powers  of.  6  C.  W.  N.  429  Col. 
374  P.I. 

14  Joint  f.nnUy  trade— Liability  o/ minor 
mevib:'r--Stipar(ite  ptoprrty. 

If  a  member  of  a  joinL  Hindu  family  car- 
rying on  an  aMcest-ral  family  business  se- 
parates entirely  from  the  family  and  the 
family  business  on  becoming  major,  and 
thereafter  acquires  separate  property  his  such 
prop.sity  cannot  bo  made  liable  for  the  debts 
incurred  by  the  family  trading  firm,  but  his 
interest.in  the  family  property  will  alone  be 
liable.  Chalaraayya  v.  Varadayya,  I.  L.  R., 
22  Mad.,  1G7,  followed.  Ram  Lai  Tbakursidas 
V.  Lakhmichand  Muniram,  i  Bom.,  H.  C.  Rep. 
App.  li,  Joburra  Bibee  u.  Srigcpal  Misser,  I. 
L.  R.  1  Calc.  470  Bemola  Dossee  v.  Mohun 
Dossee,  I  L.  R.  5  Calc  ,  792,  and  Lutchmanen 
Chetty  V.  Mva  Prokasa  Modeliar,  I.  L.  R  ,  26 
Calc  ,  349,  referred  to.  Samalbhai  Nathub'hai 
V.  Someshwar,  I.  L.  R,  o  Bom.,  38,  and  in 
the  matter  of  Haroon  Mabomed,  I.  L.  R  14 
Bom,  189.  distinguished.  BISHAMBHAR 
NATH  V.  FATEH  LAL.    29.A   176 

15  Ancestral  family  business— Liabilitv  of 
member   after  his  scveravce. 

Where  a  member  of  a  joint  Hindu  fami- 
ly carrying  on  an  ancestral  family  business 
upon  attaining  the  age  of  majority  com- 
pletely severed  his  connection  with  the  family 
business,  and  it  was  not  shown  that  he 
ever  ratified  any  of  the  transactions  enter- 
ed   into  by  the  family   firm 

He'd,  that  such  member  oould  on  the 
faijure  of  the  family  business  only  be  made 
liable  for  Its  debts  to  the  extent  of  his  in- 
terest in  the  joint  family  propertv  Ho  could 
not  be  held  per.^onally  liable.  BISHAAIRF.R 
N^Ara    ..    SHEO    NARAIN      I  L  R   29  A. 

(5)  Compromise  of  family    disputes 

16  Of  doubtful  claim-Hindu  law -Joint 
fam.ly-Impart.ble      Raj-Family    custom- 

-r  ^X.  Compromise  of  family  disputes  15  M  L 
m)  PIl  ^^  ^"m^romtse   No  17,  21,  24  and 

(6)  Compromise  by  father  binding  on  son 
^^«.??"?u'r''  ^y    f^'her-Effcct   on  sons, 

Held,    that    a   bona    fide    compromise,    by 

the  subject  of  a  pending  suit  ^spuma  facie 
binding  on  his  sons  (11  M  L  J  70  Q7  a 
203  aLd  12  0  WN  68?   Ref.)  '         ^ 


Hindu  law-Joint  family    (Contd.) 

The  English  Rule  thai,  the  Conrt  will 
support  family  arrangements  and  not  soan 
too  closely  the  quantum  of  •considoratioo 
18  npplicablo  to  India  8  C  138  at>d  1  W  and 
S233  2  CH  294  Ref.  T  R  GANESH  RAO 
v.T  VTULJARAM  RAO.  4  M  L  T  288 
(7)     Constitution    and  nature  op. 

19  Mitaksh'ira~~-D.cree  for  sale  against 
father  on  viorlgige—Sale  in  iXfCution—Sons 
noi  parties— Suit  of  sons  fur  redemption  not 
tnainlainable. 

Where  ancestral  property  has  been  aold- 
»ii  execution  of  a  decree  for  sale  upon  a 
mortgage  obtained  against  a  Hindu  father 
alone,  the  sons  cannot  sue  the  purchaser 
to  redeem  tbeir  shares  of  the  joint  ances- 
tral property.  25  A  214,  Appl.  I  I  A  321 
Refd  to.  S  A  641  of  IJiO'K  foil.  LaL  SINGH 
V.   iuLaNDER  SINGH     2  ALJ  647- 

20  Contract — Mitflk^bara— Doctrine  of 
joint  family  property— Limitation  Act— (XV 
of  1877)  Schllarb  106-Partueral^ip  26  149 
Col.  375  PI.  ^ 

21  Grant  of  land  by  government  to. 
three  members  of  joint  family  and  a  stranger 
—Joint  family  tenants  Tenants  in  common. 
27  A.  310  Col. ^535  P.  II. 

22  Joint  Fsjimily  -  Pre-emption— Wajib'Ul- 
arz. 

Members  of  a  joint  undivided  Hindu  fa.- 
mily,  oiher  than  a  member  who  ia  recorded 
in  the  Collector's  books  as  a  sharer  in  the 
maha],  are  co-sharers  for  the  purpose  of  pre- 
emption. Gandharb  u.  Sahib  ((  LR  7  All. 
184),  followed.  A  Wiij  bul  aiz  ran  as  follows: 
•Where  a  share  of  any  lambardar  is  to  be 
sold  or  mortgaged,  then  the  members  of  hia 
family  can  first  claim  preemption,  a.nd  ia 
case  of  their  refusal,  other  co  sharers  may  do 
so.  The  son  of  the  vendor  (who  was  also  thft 
lambardar   lived  jointly  with  his  father. 

Heldy  that  under  the  terms  of  the  wajib- 
ul-arz,  the  son  is  entitled  to  claim  the  right 
of  pre  emption.  RAGHQ  NATH  v.  MUST; 
RAHAT  BEGAM.     3  A  L  J  641- 

(8)    Co  parceners  alienee. 

23  Pleadings — Claim  for  separate  possession. 
of  joint  estate  by  a  ca  partner— Rights  of  pur- 
chaser from  CO  parci'ner — Partition. 

No  separate  possession  of  any  particular 
portion  of  undivided  family  estate  can  be 
successfully  claimed  by  a  oo  sharer  except  ia 
a  suiti,  for  partition,  But  though  the  se- 
parate possession  claimnd  oannot  be  givea 
without  partition  in  auch  cases,  a  eo  par- 
cener, joint  tenant  or  tenant-in  commoa 
may  obiain  possession  in  o jmmon  with  a 
purchaser  who  baa  obtained  separate  pos- 
session without  partition  of  specific  un- 
divided property  in  which  suoh  co  parcener- 
has  an  undivided  unascertained  share.  The 
reason  is  tbac  though  a  joint  tenant  or 
tenant. in  common  of  joint  family  property 
cannot  obtain  exclusive' possession  of  any 
specific  parcel  of  undivided  property,  ca 
outf^ider  purch-ising  from  one  of  the  co- 
parc^'iery  is  entitled  to  such  exclu.siv& 
potjsebfcion  as  against  the  other  co-ownera 
oi  Skvj    speci^o    parosi  oi    £ucb    propertj^ 
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And  tbe  purchaser,  the»-efore,  cannot,  by  ob 
taining  a  posscsaiou  to  which  ho  was  not 
eiililled  without  partition,  force  on  another 
coparcoiKjr  iht)  luccssity  of  bringing  a  suit 
lor  piriitioi).  If  sinli  co-owner  is  content 
wUh  j'iiit  etj)ymeiit,  the  pnrcliaser  must 
eJth'ji  submit,  lo  it  or  himsulf  obuxiu  by 
partition  the  specific  share  whicb  he  desires 
to    ei  j  >y  separately. 

W  Here  tlie  plait; tiff  asks  in  his  plQ,int  for 
exclusive  possGsbion  only,  he  may  nevertheless 
be  allowed  possession  in  common.  This  does 
not  involve  any  variance  with  the  facts  al- 
Ic^ged  in  the  plaint,  but  merely  the  correct  de- 
termiiialioL  of  the  relief  appropriate  on  those 
facts  being  established,  for  tlie  plaintiff  mere- 
ly asks  (or  a  relief  larger  tliao  the  facts  assert- 
ed by  him  would  warrant.  BHIKU  'RAVLU 
V.  PUTTU  TINAPPA.     8-  B-  L.  R.  99. 


24  Joint  Hindi'  family — Right  of  purcha- 
ser of  ttadividi-d  share  oj  a  member  after  ven- 
dor's dentil, — Miuikshara. 

]-Lld,  by  the  Full  Bench,  that  a  suit  by  a 
purchaser  from  a  mimbcr  of  an  undivided 
Hindu  family,  governed  by  Mitakshara,  of  his 
undivided  half  share  in  two  specific  plots  of 
land  forming  part  of  tne  joint  family  property 
of  the  vendor  and  his  two  undivided  ne- 
phews is  maintainable  after  the  death  of  tbe 
vender,  against  the  surviving  nephews,  to 
enforce  Iho  sale,  by  partition  of  the  joint 
family  properly  to  recover  a  moiety  of  the 
plots  of  land  in  question,  if  such  moiety 
could  have  been  tquitably  allowed  to  the 
plaintiff's  vendors'  share  in  case  a  partition 
of  all  the  family  property  between  him  and 
his  nephews  had  been  effected  immediately 
before  the  sale  to  tbe  plaintiff  or  land  of  simi- 
lar size  and  qualiiy. 

For  the  purpose  of  ascertaining  the  in- 
terest and  share  of  the  undivided  member 
which  has  passed  to  the  purchaser  the  Court 
has  10  determine  what  it  would  be  if  a  suit 
for  partition  had  been  brought  by  the  alienor 
immidialely  before  the  sale  and  iiot  what  it 
would  be  at  the  date  when  the  purchaser 
brings  his  tuit  to  enforce  the  sale  AiYYA- 
G.Alll  VENKATaKAM.aYYA  v.AIYYaGAUI 
KAMAYYA.  25M.  6dO. 
(9)  Co-parcener's  Creditors  Right  to  Seize 
And  bELL  His  Share  in  Undivided  Property. 

25  -^  CO  pa  teener's  juint  intei  est— Creditor  s 
right  to  sell. 

It  was  contended  that  voluntary  aliena- 
tions and  sales  in  iuvitum  of  a  coparcener's 
share  in  undivided  ancestral  property  stand 
on  precisely  the  Fame  footing  and  thai  oeilhar 
class  of  transaction  is  legal  unless  justified  by 
necessity  or  validated  by  the  other  co  parce 
,  ners  consent,  held,  provided  that  the  aliena- 
tion is  for  value,  one  co-paicener  mi.y  dtsp  )f-e, 
I  at  his  pleasure,  of  ancestral  undivided  e.-^tate 
by  private  conveyance  to  the  extent  of  bis 
own  share.  As  to  such  right  of  voluntary 
alienation,  theie  is  a  division  of  opiriiou  be- 
tween the  High  Courts,  those  of  INladras  and 
Bombay  holding  that  such  alioaation,  what- 
ever they  may  profess  to  convey,  are   valid  to 


the  extent  of  tlie  alienor'a  own  in'erest  irj  the 
property,  3  '•.  P  r>.  II  61  and  UG  and  G  C.  P. 
L  It  GO  foil,  but  n,.s  lu  Halo  in  luvituni  itia 
overyvvlie:-c  s(.t  led  law  Lh«,t,  in  exLCUtion  of  a 
money  decree  ublained  (igunst  one  of  tlm  co- 
parceners of  a  joint  Hindu  family  for  hia 
sep.ii  aio  di:b!.,  lUe  creditor  in  ly,  during  iha 
lite  of  the  di'blor,  .soizj  and  tell  huch  co  par- 
i  cenei'i  undivided  iut.erost  in  tiio  joint  proper* 
I  ty  of  the  family.  3  C.  198  {p  c  ),  4  D.  80'J,  4  0, 
723.  F,  5  A.  4:10  and  25  M.  b"JO  refem-d  to. 
MUKAND  RAMSUKALu.UAiM   RaTEN      2 

jN- L.  K.  62- 

I  26  Personal  decree  by  one  partner  against 
,  another  for  disaoluiioa  and  for  a  deliuite 
I  sum  of  money  — Death  of  judgment  debtor  — 
I  Right  of  decree  holder  to  execute— Joinder  of 

undivided  brother  o(  doceaaed  — Lfgnlity      'A7 

M.  lOG  Col    li4G  P.  I 
CiO)    Coparcener's  father  releasing  his 

SHARE 

27  ElTocb  on  the  co-parccners— Right  of 
his  son  then  in  existenco  lo  recover  his  shura 
in  the  family  properly— Right  of  au  after 
born  son  m  the  property.  10  B  L  it  778 
Col.  651  P.  II. 

(11)  Co  PARGKNERS  RELATION  TO  EACH  OTHER. 

28  Joini,  Honda  f  >miy  —  pjii  ion  >f  nieiti- 
hers  towards  each  oihar — Tiustee  and  cestui 
que  trust. 

Wnere  a  Hindu  father  living  with  big 
two  sons  as  a  member  of  a  j  )ini.  family  pur- 
chased a  shop  in  ihoir  name,  and  one  of  them 
sued  the  other  for  accumulated  re  't  of  tha 
shop,  and  the  father  when  examined  aid  nob 
admit  the  transaction  to  be  a  benaiui  one  but 
slated  that  he  had  intentionally  put  the  pro- 
perty in  the  names  of  his  two  sous  and  did 
not  claim  it. 
!  H  Id,  that  the  claim  was  valid  and  it  was 

I  not  necessary  for  pliiintiff  to  sue  for  parlitioQ 
1  of  the  joint  family  property.  The  defendant 
1  had  assumed  the  office  of  a  trustee  on  banker 
j  for  his  broiher  and  jjint  le:iaor,  and  as  such, 
!  ho  could  be  callod  on  to  mnke  g  ,od  the 
i  amount  held  by  him  for  the  beneficiary  or 
j  ceslw.  que  iriisi.  05  P.  R  ,  iBSi  aud  2G  Mad  , 
!  5-14,    referred    lo      RAM    R ATTrvN  y.  PURAN 

i  OH\Nu.    24  PR.  1904 
I       29      Reuizuion     of    debt     due     to   joint 
,  Hindu    I\iitakshara  family —Unrcalizjcl  dabis 
;  left  undiv'ded    at  p  irfition    and  sub-equeutly 
j  real  zed    by   one    m.mber     of   the   t-eparaed 

family — Other     members     claim.     4  N    L  K 
j  84    Col   1847    P    I. 

!  (12)  Coparcener's  right  of  alienation. 
I  30  P»-'vver  of  muiager  — Father's  power  — 
!  Son's  liability— Cieditor's  duty.  4  J3.  L  R 
;  587  Col.  2123  P.  I. 

,  31  Jjint  family- Mortgage  by  father— Sale 
I  of  fatJim's  interest  in  specific  pioperiy — Pur- 
I  cliase  by  mortg.tg,c—Gifl  bii  graadlaiher  of  his 
j  moiety  to  grandsons— Jr'anition — Rights  of 
I  grandsons. 

I  In    execution    of  a    deci'ce  obtainad  on  a 

:  mortgage    executed  by  the  second   defendant, 

whicu    was    not  binding    on    tbe   family,  iu  a 
[  suit    bo    which   the    father  aud      sous  of   ths 
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second  defendant;  were  not  impleaded  as 
P'lrtios,  the  right,  title  nnd  intorust  of  the 
second  defendant  in  a  specific  portion  of  tho 
family  propirty  was  sold  and  purchased  by 
the  decroaholdor.  Under  tho  sale  right,  title 
aud  interest  of  the  second  defendaiit's  sons 
also  passed  to  the  decreo-h  vld-'r .  The  second 
defendant's  father  subsequently  mideagift 
of -liis  inoioty  in  the  specilic  pro  arty  to  the 
second  defendant's  S3na  wtio  brought  the 
present  suit  to  recover  the  specific  moiety  and 
impleaded  as  defendants  thoif  father,  the 
second  d.^fnod^nt,  tlmir  grandfather,  tho 
douor,  and  the  decree-holder. 

Hid,  that  the  grandfather  had,  by  making 
the  gift,  in  ef!eci,  ratified  tho  Oourt  sale  as 
effectiing  a  partii.ion  of  the  property  to  which 
the  sale  related  betwegu  himsolf  and  his  son 
under  whom  tho  doeree-holder  claimed.  In 
this  view  the  gift  was  really  one  made  by  a 
member  of  an  undivided  family  who  had 
become  divided  in  respect  of  a  portion  of  the 
family  property,  a  moiety  of  which  was  the 
subject  of  the  gift.  The  gift  was  not  of  an 
undivided  moiety,  but  of  a  specific  moiety, 
purporting  to  be  equal  in  quality  and  extent 
to  the  remaining  moiety  and  the  plaintiffs, 
sons  of  the  second  defendant,  wero  entitled 
to  recover  the  specific  lands  claimed  if  they 
were  a  fair  half  of  the  lands  to  which  the 
s»le  related  otherwise  to  a  fair  moiety. 
KADEGAN  V.  PEIilVA  MUNU3AMI,  13  M. 
I.  J.  477. 

82  Status  of  members  Power  of  member 
to  dispose  of  his  share  MUakshara  family. 
6  0.  W.  N.  651  Col.  2124  P.  1. 

53  For  niitocedeiU  dibta  by  father  — Jomt 
famdy-  Covvtyance  by  fath'T  of  immoveable, 
poperttj  aWAted  t.o  him  i>i  partition  siib'^equently 
to  the  dale  of  Lha  coiiv<'yanc<i— Validity —Con- 
sider alio  u.  for  convryaac  inadequate  — Property 
conveyed  the  undivided  famdy  pronerfy  of  the 
assignor  and  his  oion  sons— P urchaser'' s  right 
limited  to  a  charge  o>i  the  property  to  the  extent. 
of  the  considiration  paid — Transaction  ineff.-c'. 
a  gift  as  to  part  and  a  sale  as  to  remai.nd.er. 

In  1898,  R  and  his  brother  filed  a  suit 
against  their  father  and  their  two  younger 
brothers  for  partition.  On  18th  December 
1898,  before  the  decree  was  passed,  R  conveyed 
a  house  to  the  present  first  defendant. 
The  decree  was  then  passed,  and  by  it, 
the  house  in  question  was  allotted  to  R's 
share.  In  19U(),  a  suit  was  instituted  on 
behalf  of  R's  minor  sons  against  R  praying 
for  partition  of  the  properties  which  had 
been  allotted  to  R  by  the  decree  in  the 
suit  of  1893.  On  8th  October  1900,  R  applied 
to  be  and  was  adjudged  an  insolvent. 
The  present  plaintiff  was  appointed  Receiver 
in  the  minors'  partition  suit  against  R 
but  as  the  presen-,  first  defendant  (the 
alienee  of  the  house  in  question)  had  not 
been  made  a  party  to  it,  the  Receivar  was 
authorized  to  institute  the  present  suit 
against  the  present  first  defendant  in  order 
to  determine  the  validity  of  the  convoyauco. 
Though  the  conveyaoca  bad  been  executad 
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prior  to  the  decree  by  which  the  house 
was  actually  allotted  to  R,  it  was  not  clear 
whether  the  house  had  not  become  tho 
separate  property  of  R.  under  an  agreement 
prior  to  tho  institution  of  the  suit  of 
1898. 

Held,  that  in  any  event,  every  member 
of  an  undivided  family  has  a  vested  intereafc 
in  joint  family  property,  which  interest 
will  be  afTectf.'d  by  transact.ions  entered  into 
by  him  in  favour  of  purchasers  for  value, 
('^yy^'gi'^i  Venkata  Ramayya  v.  Ayyagiri 
Ramayya.  I  L  R  25  M  690).  The  con- 
veyance, therefore.  Could  not  be  held  to  be 
inoperative  and  void  by  reason  that  the 
property  conveyed  was  not  vested  in  the 
vendor  at  tho  date  of  the  conveyance.  The 
validity  and  o()eration  of  the  convoyanc* 
must  be  decided  on  the  footing  that  it  was 
a  conveyance  of  ancestral  property  made 
by  a  Hindu  father,  the  managing  member 
of  a  joint  Hindu  family  consisting  of  him- 
self  and    his   minor    sons. 

Held,  also  that  inasmuch  as  the  con- 
veyance purported  to  have  been  made  only 
in  part  for  valuable  consideration,  the 
estimated  Value  of  the  house  being  Ra. 
11,000  and  the  valuable  consideration  re- 
cited in  the  conveyance  being  only  Rs. 
1,000  the  conveyance  was,  in  effect,  one  for 
value  to  the  extent  of  Rs.  1,000  aud  a  con- 
veyance by  way  of  gift  to  tho  extent  of  Ra. 
10,000.  In  these  circumstances,  if  the  pro- 
perty conveyed  had  been  the  sole  and 
separate  property  of  R.  the  conveyance 
would  have  been  valid  and  operate  ia 
its  entirety.  But  as  the  property  con- 
veyed was  the  joint  property  of  R.  and 
his  sons,  efiect  could  not  be  given  to  the 
conveyance  as  if  R  had  been  the  sole  owner 
of  tho  whole  property,  or  even  of  a  third 
part  thereof.  It  is  not  competent  to  an 
individual  member  of  a  Hindu  family  to 
alienate  by  way  of  gift  his  uridivided  share 
or  any  portion  thereof ;  and  such  an  alena- 
tion,  if  made,  is  void  in  .toto.  This  princi- 
ple cannot  be  evaded  by  the  undivided 
member  professing  to  mako  an  alienation 
for  value  when  such  value  is  manifestly 
inadequate  and  inequitable.  In  such  a  case, 
the  transaction  can  be  upheld  against  the 
family,  in  re.^pect  of  the  alienor's  interest 
in  the  joint  family  property  to  the  extent 
of  the  valu'J  received,  arjd  semble,  that  if 
the  conveyance  be  in  respect  of  a  reasonable 
portion  of  the  joint  family  property,  for 
the  discharge  of  an  anttcedent  debt  (nob 
incurred  for  an  illegal  or  immoral  purpose), 
the  conveyance,  as  such,  will  bind  the 
sons  also.  Under  the  circumstances  of  the 
present  case,  held  that  first  defendant  was 
not  entitled  to  claim  the  benefit  of  the 
conveyance  as  such,  in  respect  either  of 
tho  whole  house  or  R's  one-third  share 
therein,  which  subsequently  to  the  con- 
veyance, bad  become  vested  in  the  Ofiicial 
Assignee.  But  as  first  defendant  has  paid 
value     to    the  extent     Rs,    1,000     aud     that 
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was  an  aotccodent  dobt  of  R  binding  alao 
on  his  minor  sons  first  defendant  was 
entitled  to  an  equitable  charge  on  the  whole 
of  the  property  to  the  extent  of  that  Ha. 
1,000  with  interest  thereon  from  the  date 
of  the  conveyance,  and  wa.-<  liable  for  rent. 
ROTTALA  RUNGANATHAM  CHETTY  v. 
PULICAT    RAiMASAMI.     27    M    162- 

34  For  his  right  of  joint  possessiou — 
Claim  exclusive  possessiou--Docree  for  joint 
possession — Right  of  co-parcener  to  claim 
joint  possession.  3  B  L  R  598,  26  B  141  Col 
t)51   P    II. 

35  ^  member  of  joint  family  agreeing  to 
sell   his  share — Specific  perfonnance. 

Held  that  a  suit  lies  for  specific  per 
formance  of  a  contract  made  by  a  member 
of  a  joint  Hindu  family,  to  suU  his  un- 
divided interest  in  the  family  property.  2 
N  L  R  52  referred  to.  As  the  purchaser, 
in  such  a  suit,  can  only  obtain  possession 
by  a  partition  of  his  vendor's  share  in  the 
family  estate,  he  must  make  all  the  mem- 
bers of  the  family  parties  to  the  suit.  15 
C  P  L  R  156  referred  to.  THAKUR  REWA 
SINGH   V  HARDAYAL      8  N  L  R  160. 

36  Mortgage  of  an  undivided  ialerest  by 
a  co-parcener — Mortgagee  not  entitled  to  dec- 
laration that  he  has  a  lien  over  the  mort- 
gaged share — Sntt  by  a  co-parc»ner  to  set  aside 
mortgage — Remedy   of  the  mortgagee. 

Held,  that,  where  a  mortgagee  takes  a 
mortgage  from  a  co-parcener  of  his  undivided 
interest  in  a  joint  family,  the  mortgage  is 
invalid  and  is  liable  to  be  set  aside  in  a 
suit  brought  for  the  purpose  by  another 
co-parcener.  So,  declaration  should  be  given 
t(j  the  mortgagee  that  the  co-parcenera  shall 
in  future  hold  tlie  property  in  defined  shares 
and  that  share  of  the  mortgagor  is  sub- 
ject to  a  lien  in  favour  of  the  mortgagee 
for  repaym'ent  of  the  amount  intended  to 
be  secured  by  the  mortgi^ge.  The  proper 
course  for  the  mortgagee  in  such  a  case 
is  to  obtain  a  decree  against  his  mortgagor 
personally  and  attacli  his  interest  in  the 
property.  12  B  L  R  90  distinguished.  15 
A  3b9  referred  to.  SaYAD  LITTFaT  RAbUL 
v.SANWAL  SINGH.    10  0  C  289. 

87     Mortgage    of  family   properly   by    a   co 
parcener — Charge  of  the    mortgage   upon   the 
mortgaged  properly-— Subsequent,   division   of 

property    among   the    co  parceners Mortgage 

not  bound   by  the  partition. 

Where  a  co  parcener  in  a  joint  Hindu 
family  mortgages  for  his  own  benefit  cer- 
tain specified  pieces  of  Irtnil  in  their  en- 
tirety, belonging  to  the  joint  family,  the 
mortgagee  is  entitled  to  a  declaration  that 
he  has  by  bis  mortgage  a  valid  cliarge  on 
the  interest  of  the  mortgagor  in  the  specified 
pieces  of  land  as  that  interest  existed  at 
tbe  date  of  the  mortgage.  If  after  the  date 
of  the  mortgage,  the  co-parceners  arrive  at 
a  division  of  the  family  property,  the  division 
is  not  binding  upon  the  mortgagee.  DOD- 
DaPPA  TIPPANNA  V,  SOMAPPA   NINGaP- 

PA.    8  BLR  550. 


(13)      Co-PAUCENEKS   SUBSEgUENT     LUNACY —DI- 
VESTMENT OF  UI3  INTEREST. 

88  Divestment  of  intere.stof  an  undivi- 
ded member  of.  A.  W.N.  3  905  P.  165  28  A. 
247.     See  Hindu  Law — Inheritance  No.  50. 

(14)  Criterion  of. 

89  Jointness — Partition  —  Reunion — Ten- 
ants  in  common — Falher^s  net  binding  on  sons. 
Held,  that  the  fact  of  living  Logolher  and 
eating  together  on  the  sam^  floor  with  food 
taken  from  the  same  cook  room  or  even  the 
superintendence  and  control  by  the  eldest 
and  the  most  intollig^:nt  of  the  memi)ora 
cannot  alone  suffice  to  constitute  either  u 
joint  or  a  re-uuitod  timilya.s  oontomplatad 
by  Vignaneswara  and  his  tollowers,  if  there 
be  satisfactory  proof  of  pr-vious  ascortaiu- 
ment  of  the  shares  of  indivi'iual  members. 

The  constitution  of  a.  j  init  Hii.du  family 
consisting  of  the  tathor  ;«.  .d  his  sons  is  such 
that  the  father  represents  tiio  sons  witbout 
express  written  authority  and  is  considered  to 
be  the  accredited  agent  of  the  joint  family. 
He  may  sue  and  be  sued  aud  may  bind  the 
family  by  the  result  of  Lho  litiga  ion  In  a 
family  arrangement  settling  disputed  rights 
and  liabilities,  his  action,  as  reprii.sontativa 
of  the  family,  ia  binding  on  the  depenlent 
members.  2  W.  and  T.  839  applied,  1  A.  651,  6 
I.  A.  190  and  4  A.  120  relied  i-n.  RAI  GAJIN- 
DAR  NARAIN  v.  RaI  HARIHAR    N.A  RaIN. 

12  C  W.  N.  687- 

40  Joint  Hindu  jamily  -S'iparate  transac- 
tvms  and  separate  i)osse<^S:on  in  village  records 
C.  P.  C.  S.  584  -Error  of  law. 

Held,  that  where  the  parties  have  not 
had  the  benefit  of  a  proper  discussion  of  the 
materials  on  record,  biased  up3u  a  correct 
view  of  the  law  applicable  to  the  same,  such 
as  they  are  entitled  to  receivd  from  a  Court 
of  First  Appeal,  the  proper  co -.rsa  is  to  set 
aside  the  decree  and  remand  the  suit  under 
S.  562,  Code  of  Civ.    Procedure. 

Held,  further,  that  nei  her  the  mere  occur- 
rence of  separate  traQt^aclions  on  the  part  of 
individual  mombers  of  a  j  )itit  Hindu  family, 
nor  the  fact  that  prop,  itv  was  entered  as 
their  separate  possession  m  the  village  papers, 
is  in  any  way  conclusive  on  ihe  question  of 
separ>^tion.  13  M.  1.  \  512  refrred.  RAM 
SBWaKv.MU6.MMaT  ram  DEI.  U  O. 
I  C    964 

(15)  DaUQHTEUS  SON    FORMING. 

I  41     Inht  riling  t>oif  acquisition  of  a  persOQ 

I  taken    as  joint    tenants— Doclrine   of  aurvi- 

'  vorship.     25    M.    678.     See    Hindu  Law —In- 

I  hfriiance  and  Succession  No.  47. 

i       (16)     Debts. 

42  Senior  member  of  family--Award  ia 
I  partition  — Dispute  between  family  raembera 
■  — Reb'vancy  against  stranger.  '.^6  M.  28  Col. 
I  2132  P. I. 

1  (17)     Decree  against  Father  or  ^Ianager. 
I       43     See  Hindu  Law -Debts -Decree. 

I  (IS)    Joint  Property. 

!       44     Property  acquired  by  joint  exertions  of 
father    and    son    living    jointly.     10  B.  L.  R. 
1  175.    See  Hindu  Law  -Alienation  No.  5. 
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4!>  Difference  heltoeen  joint  property,  joint-  | 
family  property  and  joiut-ancestrai  fiiffuly  p>'>  | 
2^city  I 

Tho  tlirec  notions— (1)  joint,  property,  (2) 
jjint  family  property  and  (■))  j>i  't  aacntral- 
family  propert-y  are  distmguisliablo.  In  all 
^iliree  things  tbore  i^  n.  coraiiton  8ubject.---pro 
perty  :  but  it  is  qualified  i-i  three  dilLre'.t 
ways.  The  j  nnt  property  oi  the  Ea-lish  law 
is  property  held  by  any  two  or  more  pjrsons 
j  )iiitly,  and  it^  cbar:.cieri-stio  is  survivorship. 
/  nah^gies  drawn  from  it  to  joint  family  pro 
ptTty  are  false  or  l.k  'Iv  to  b(>  fals  •  for  several 
reasotis  The  es-sential  qualific  itiou  of  thn 
second  class,  is  not  jointness  o  ly,  but  a  good 
deal  more.  Two  complete  sirang-rs  may  be 
joint  tenants,  according  to  English  law  :  but 
iu  no  conoeivablo  circumstances  could  they 
constitute  a  joint  Hindu  family,  or,  in  that 
cvpicity,  hold  property.  In  the  thi'd  case, 
property  is  qualified  in  a  twofold  manner  :  it 
musi  Viave  buen  joint  family  properly  and  it 
must  he  ancestral  _    ' 

There  must  have  be^en  a  nucleus  of  joint 
family  property  before  ancestral  joint-family 
propijrty  can  come  into  existence,  because  the 
word  aicestral  connotes  descent  and  therefore 
pre-existenoe.  But  because  it  is  true  that 
there  cm  bo  no  joi-it  ancestral  family  proper 
ty  without  a  previous  nucleus  of  joint  family 
))roperty  it  is  not  true  that  there  cannot  be 
4  )iutfamily  property  without  a  pre  existing 
j.ucleus,  for  that  would  be  identifying  joint 
family  property,  with  ancestial  joint  family 
property. 

Where  there  is  ancestral  joint-family  pro- 
perty, every  member  of  the  t.imily  acquir'S 
by  birth  an  interest  in  it,  which  cannot  be 
defeated  by  individual  alienation  or  dispDsi 
tion  of  any  kind.  This  is  equally  true  of  joint 
family  property. 

Where  it.  is  known  or  ftdmitted  that  some 
at  least  of  the  property  of  a  joint  family  has 
come  down  to  th<  m  the  presumption  is  that 
the  whole  p  oper  y  is  ance  t''Hl,aMd  any  mem- 
ber ftlleging  th.it  it  is  not,  will  have  to  prove 
bis  6('lf-acquisition. 

Wlu-re  property  is  admitted  or  proved 
to  be  joinL-family  property,  it  is  subj  >ct  to 
exa.ctly  the  same  legal  incidents  in  every 
respdCu  as  property  which  is  admitted  or 
proved  to  ba  ancestral  j:)int  family  property. 
Further,  this  class  of  property  iu  India 
differs  radically  in  origin  and  essential  cha- 
rflcteristics  from  the  joint  property  of  the 
Ijjugli.sh    law. 

The  fundamental  principles  of  the  Hindu 
j  )int  family  is  the  tie  of  Sapindaship.  With- 
out that  it'is  impossible  to  form  a  j 'int- 
Hindu  family.  With  it  as  long  as  a  family 
is  living  together  it  is  almost  impossible 
Lot   to    form    a   joint   Hindu    family. 

'there  is  nothing  either  in  practice  or 
theory  which  excludes  the  po-s  bility  of 
l^^^nlbets  of  the  same  family  starting  a  fa- 
uiilv  fortune  holding  it  as  members  of  a 
joint-fii.mily,  and  thereby  clothing  it  with 
all  the  legal  qualities  and  incidents  of 
jjiat  family  property,  chief  among    which  is 
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th'\t  ev  ry  raerabor  bTm  irto  the  fumily  after 
t,i  e  pr'  perty  has  acquired  ha  cl'arncLer, 
and  h' fore  it  hi.'*  been  divested  bypartiiou 
ol)ta'is  by  birth  an  iniorest  in  it  K  Mi- 
SOMDAS  DHAUAMSEY  V.  GANGaBAI.  iQ 
B   L  E    184-32  B   479 

(10)  MaNkOKMRNT  of  endowed  PROPEIITY 
VESTKD    IN     FAMII.Y. 

46  Junioi    members^    rights. 

The  offico  of  a  trustee  of  a  temple  was 
in  thi^  case  udmitte  Uy  vested  in  his  joint 
family,  which  has  no  beneficial  interest 
therein,    held 

Tnat  sT  long  as  the  members  of  the 
family  remain  undivided,  the  senior  member 
alone  is  en  itled,  not  only  to  manage  the 
propenies,  h\x\,  also  to  exercise  the  right 
o,  mai  agem'rit  vested  in  the  family  on  its 
behalf,  he  being  the  representative  of  the 
family  in  whom  the  administration  of  the 
trust  is  vi.'sted.  Althougti  it  may  be  opea 
to  the  members  of  the  family  to  limit  the 
au  hority  of  the  managitig  membei  by  a 
valid  agreement  with  reference  to  their 
private  properties,  lO  janior  member,  until 
actual  partition  is  made,  is  entitled  to 
matjagemeut  of  the  trust  in  rotation,  any 
more  than  ho  is  entitled  to  such  po-session 
or  maragemeut  of  atiy  family  property.  1  M 
H  G  415  D,  19  A  428  an*  27  M  193  referr- 
e'  aod  approved.  THANDaYAR-vYA 
PILLM  ?;.  SHUNMUGAM  PlLLAl.  4  M 
L  T  486 
(20)— Manager,  alienation  by. 

47  Gift  to  daugh  er  Limits  of.  Adoption 
29   B   51.     See   Hmdu    Law     G  ft  No  29. 

48  Gift  to  daughter— Gift  by  father  to 
children  out  of  joint  estate  — Appointment 
of  defendant  as  nt-xt  friend.  4  B  L  H  883. 
S^.e.  Hindu    L^'W     Gift   No  16. 

48  (a)  Matriage  of  cipnoener — Family 
purpose.     9  B  L  H  1365  Col   692    P    II. 

49  Mor  g^ge  by  with  consent  of  adult 
members— Karta's  power  to  charge  family 
property.     25    a    407    Col    2130   P    1. 

50  Mortgage'  by  manager-Sale  by  mortgagee 
(-f  m<rtgtged  property  in  cX'^cution  of  money 
decr(  e— Minor  not  b^und  by  such  sale.  JHAB- 
B.  LAL  V.  CHHAJJU  MaL.  4  A  L  J 
787      Sec    Mc  gage     R  drmption. 

51  Necessi  y  — Benefit  of  the  family- 
Alienation  by  manager.  7  B  L  R  172  Col 
265    I'   TI. 

52  Necdfifilty  must  be  proved — Mortgage  by 
vianager- 'Effect  on  the  minor  coparceners  — 
Practice-  Issue  to  be  raised  by  Court  where 
minor  cohcerned. 

A  plain tif!  alleging,  that  a   mortgage   has 

been    executed    in    his   favour,  by   one  of  the 

defendants,    acting    on    behalf  of  himself  and 

other  defendants,  some  of    whom  are  minors, 

land    alt    of    them    constiute    a  j  int  family, 

]  mus    prove    legal    nece-sity  for  tlie  mortgage, 

I  whe  her  the  mi^  or  defe:  dants'  guardian   had 

pleaded  the  abs^  nc    of  such    ntcessity  or  not. 

A  manager  of  a  j  int  Hindu   family    can 

bind    it   by    a   mortgnge  or  other  alienation, 

(July    whore   auch  mortgage   ot  alieuatiou  is 
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for-  tlie  bonefit  of  the  family,  or  where  the 
iriortgHgee  or  alicuee  enters  into  tho  transac- 
tion with  the  manager,  afler  having  ha'i^fied 
himself  on  bf>na  fidn  iriquirits^  that  there  was 
a  nece.sHity  for  it  binding  upon  ihu  family. 

Wh(iie  minors  are  concerned,  the  Court 
must  examine  the  pleadings,  and  raise  suoh 
issues  10  regard  to  tho  minors,  as  may  be 
called  for  by  the  h'gal  aspects  presented  by 
thep'at)t  or  the  pleidings.  SHEIKH  ('HAND 
V.  HIllALAL  SH\MLAL.     9    B-    L    R- 1114 

53  '"^^'^  ^y  fci'l-her  -  FuLher's  power  to  alienate 
ancfstral  property  —  Anti cedent  dtbls. 

Under  Hindu  Law  in  order  to  make  a 
sale  of  joint  family  prop^»rty  by  the  father 
biudii'g  on  the  son  the  essential  conditions 
are,  that  the  sale  was  mada  for  ihe  benefit  of 
the  family,  or  for  the  payment  of  an  anti.ce- 
dent  debt  of  the  father,  or  for  laising  money 
to  pay  the  father's  debt,  such  debt  not  being 
tainted  with  immorality  On  son's  suit  nis  j 
share  v  as  exemp  ed  from  sale  v;horo  payment  j 
of  considiratioii  fur  the  sale  was  not  pruved. 
8  All.,y79;  15  All  ,  75  and  10  di,  528,  referred 
to  MANBAHAL  RAl  y.GOPALMlSR.  W- 
N  A  1901  P  67. 

54  Sale  by  father — Joint  Hindu  fnmlly — 
Purchaser's  right  to  compensation  for  invprovd- 
ments. 

A  purchaser  of  property  from  the  mana- 
ger of  a  Hindu  joint  family  cousit^ting  of 
adult  and  minor  members  is  not  entitled  to  1 
claim  compensation  for  improvements  in  a 
suit  for  the  recovery  of  the  property  when 
the  sale  was  -ot  for  any  neces-ary  purpose. 
KRISHNAJI  KESHAV  y.  SAKHaRaM  KE- 
SHAV.    3  B.  L.  R  243 

55  Sale  bv  father  27  M.  162.  See  Hindu 
Law— Joint  family  No.  33  supra. 

(21)  Manager— Appointment  of. 

56  Matiager  -  Appoinim*  nt  of — Joint  fa- 
mily— Junior  member  as  maoager-Partition- 
Effect  of  Court  order.    29  O  797  Col   2129  P  I. 

57  Manager  -  •  Appointment  of  —  Karas 
power  to  cliargn  family  property.  25  A.  i07 
(P   0  )  Col    2 1  HO    P    1 

(22)  Managed   certtfytng  PAYifENT   qf  a 

DECREE  IN  PAVOUB  OF    ALL    MEMBEUS. 

58  Manager  uf  a  Jon  t  Hmdu  family  cer- 
tifying p.ymunt  of  a  decree  lu  favour  of  him- 
self and  minor  m<-mbers  11  O.  C.  21C  Col. 
149G  \\1. 

(23)  Manager— Contract  by. 

59  M'innyi'r  —  GodroCf  by  —  hinbi  iiy  of 
son's  dioidi'd  nhnie  finder  a  contract  enterea 
into  by  faihi'r  b'  lore  partition. 

Wh>re  f.he  father    as    managing  member 
of  an  undivided  lamily    end  red    inta   a    co»i-  I 
tract,    and  i  he    family    subsequ-nfcly    became  j 
divided,  h^ld,  thaii  the   separated    son's    liahi- 
1.   V  w   s  'j  iiited  to  the   ex'ent    to    th«    family  ■ 
p:    f)  riv  wh.eh    came  to  bim  under  pavntion 
22Mid,5i9   (ti-Mogu"^hed.      R\Mv<:H\Nn- 
r?A  PAi)\YACHl  ».    KONDaYY  .    -HETTY 
24  M  555.  •  ' 

60  M'lnagbT  —  Conlr.ict  by—Deument  in- \ 
tend'  d  lobe,  txecutedby  stveial  perso'.s— Rpfusal  '- 
bif  soin^  to  execute- hiithtioii.  asLo  b>iiiJii>i^  iuu^i^ra  1 
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of  the  document. 

Wlmn  a  document  is  intended  to  be  exa- 
outod  by  soveral  persoo'*  but  is  executed  only 
by  some  of  them,  the  question  whether  it 
takopi  otTect  as  against  those  wtio  have  exe- 
cuted it,  notwithstanding  tliat  the  rest  have 
declined  to  join  in  the  execution  of  the  djcu- 
metiJ'.,  rests  upon  the  intention  of   the  parties. 

Held,  thai  in  this  ca-^e  thi?  intention  of 
the  parties  was  that  the  document  would 
take  (  ffiict  only  when  it  was  executed  by  all 
the  defendants.  -IVASWaMI  CHETlI  v. 
SEVUGAN  CHETTI.  M  L  J  1902  P-  17  =» 
25  M  389 

61  Manager — Contract  by — Specific  per- 
formance—Sale.     26     M    74   Col :    2129   P    I. 

24  Manager,   debt  incurred   by. 

62  J"int  family  property — Kurta  as  ad- 
ministrator -Puwer  of — Personal  bond  of 
Kurta— 9  C  W    N  923   Col  :    2039   P  I. 

63  Manager's  power  to  contract  debts. 
Joint  Hindu  family  7  C  W  N  725.  5c8 
Hindu  Low  —  Dfbt—  Mmiaytr  —  Debt. 

64  Joint  Hindu  family— Power  of  man- 
agL-r-'Prtthers  power — Soti'a  liability— Aliena- 
tion—Creditor's  duty.  4  B  L  R  537  Ool  : 
413    P  1. 

65  Minor  member's  liability  for.  25  .\ 
407    Col  :  2130. 

25  Manaqer--Decrees  against. 

66  Binding  on  other  members.  Decree 
agaiui^t  manager  of  joint  Hindu  family.  G 
G.  L.  J.362  Col   1567  P.  I. 

67  Decree  for  family  debt  —  Debt 
contracted  for  family  purposes.  Decree 
ag.iinst  managing  member.  29  C  583.  S& 
Hindu  Law     Debt   and    Decree   No  o5. 

68  Decree  for  family  debt.  IMaoagnr  con- 
tracting debt  for  family  purposes.  9  C  W 
N    879      See     Hindu     Law- Auih"ri<y    No  3. 

60  Suit  agitinst  father.— Creditors  rtmed/ 
Hgaiust  sons  not  barred  by  reason  of  hia 
liaving  sued  the  father  separately— 25  A  67. 
See.    Hindu   Law     Dbtand    D  oee  No.   53. 

70  Adult  mmbrs  sned-DiCtee  on  the 
j  i'ct   fiiml'y  prt-pieity     Effect  on    minor  mem* 

Hid,  that  in  a  suit  HgHinst  the  aduU 
mf.nbtr'>  of  a  j-'o*  fam^lv,  the  Court  caa 
pas^  a  decrt-e  making  oioi  wlio.e  itimily 
pi<>f)erty,  inciudiog  tho  si.are  of  mi  or, 
liabl-  10  M  2H0.  24  M  689,  30  M  324  referr- 
ed to.  Tin^  sale  it^  iiur.->uai  ca  ot  .iucli  decidd 
is  tiot    !'  mere    "ulliiy. 

■^  mi(o-)r  ni'.mber  of  ^le  family  will 
have  ...e  riaht  to  sue  for  the  rteovery  of 
h  s  .^hvrp,  o?  ly  if  he  first  sets  asidr  iha 
.sate  b>  fore  fn'>  (xpirv  of  ti.t  poriod  of 
limitation  PONDvL'N  U  \ M  \S  ■  M Y  i;.  YAN A 
JvQaNN  ,DH.-^.     17    M    I    .J  r>41- 

71  Sale  of  family  piop.'ri.v  m  expcution 
of  decree  passed  against  fath.-r  ou  morv- 
(?age  t'Xecuiod  by  Uan.  "A'S  A  365  Col  1559 
PI. 

7^  On  A  mortgage  «xocuted  by  him  — 
Re-  ior  member  of  iHiUily.  26  M  28  Col 
2132    P    1 

(26)  -MAN.\GER-r.TPT  BY. 

73    'io  daughter -Gilt   b-y  fatibox    to  ohiU- 
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ron    ouh   ofj^nt   ostnto.     4    B  L  R  883.     See 

Hindu    L'ln    Gift  No  Iti. 

(27)     Manager— Liability     of     to    render 

accounts 

74  MMi)(i..f'r  bound  to  account  for  family 
jowols  adraiUcdly  belonging  to  iho  family 
—  Partition.  G  O  W  N  BGl— 25  M  367  Col 
8    P  T 

(98)    "Manager— Powers   of. 

75  As  ;uiiu.  istrator — Personal  bond  of 
kiirba — Go  pare  "Mi ts  Lialiility  of — Principal 
nnd  Agent.    "J  C    W.  N.  923  Col.  2039   P.  I. 

76  To  bind  oilipr  momliers  by  borrowing 
falI.e-Mnnnger  dobts.  ^  A.  J.  274,28  A.  508. 
S''i'  Hindu.  Lvw  -  Tebt  No.   13 

77  'To  bind  otlicr  members  bij  horroiving  — 
Faihcr— Manager.  J'cwer  of —Guardian  and 
Wotd 

A  Managor  of  a  Joint  Hindu  Family  can 
mortgage  the  estate.s  of  all  the  members  of 
the  family  for  real  family  purposes,  unless  it 
can  be  sluiwr)  that  the  expenditure  has  been 
unron.sonably  large  and  marked  by  gross 
oarplepsness  H  A  KI  CllAN  • »  v.  MANSA  RAM. 
18  p.  L.  R.  1906 

78  To  do  1)  st  for  the  family  even  some 
members  dissen ling  — Fathers  power — ^on's 
liability.     4  B.  L    R   S'^T  Col.    2123  P.  I. 

78  (^) — Manager's  power  to  pledge  faviily 
'property — Speculo  ionft  -Trading  family. 

A  manager  of  a  joint  family  can  pledge 
its  credit  for  rbe  ordi  nary  purposes  of  carrying 
on  the  family  tuida.  He  is  not  entitled  to 
pledge  it  !ur  any  Iv.ifiMess  nther  than  ancestral 
business  and  foe  speculaMve  transactions 
f'nt:.ail:ng  great  ri'k  I  P>  H.  C  R.  C.  A.  51 
rrfprred  ^.  D.  MCLAREN  MORRISON  v. 
S.  VEKSCHOYLE     6  C-  W  N-  429  at  457. 

79  To  ref^r  to  arbitration  on  behalf  ofa 
minor  member— Prabhu.  5  B.  L.  R.  95-27  B. 
287  Col.  953  P.  II  , 

(29)  Manager  representing  MEMBERS  IN  a 

SUIT 

80  Rub-  against  perpetuity-Construction 
of  will.     80  B  477  (V;1.567  P.   II. 

(30)  Marriage  expenses. 

81  Mitakshara — Samskara  —  Family  pur- 
pose.    32  B  81.     Sen  Hindu  Law^Debt    No.  9. 

(31)  Minor  — Guardian. 

82  Appointment  of  guardian  of  property 
—  Conditions  -  Joint  family  compromising 
all  minors.  7  B  L  R  809—30  B.  152  Col. 
816  P.  I. 

83  Tort  by  guardian— Non-responsibility 
of  minor — Minor  not  liable  for  defalcation 
of  his  guardian.     28  B  330  Col.  1107  P.  II. 

84  Power  of  guardian.  18  P.  L.  R.  1906. 
See  Hindu  Laio—Joiyit  family  No.  77. 

85  Power  of  guardian— Contract  made  on 
behalf  of  a  minor— Remand.  5  A.  L.  J.  14 
Col.  1673  P.  I. 

(32)— Mortgage  suits. 

86  Mortgage  by  some  members  alone- 
Others  liability—Joint  Hindu.  fainilySuit 
against  father  and  other  members  of  the 
family. 

In  the  case  of  a  mortgage  executed  by 
a  Hindu   governed  by  Mitakshara^  the  mort- 


gagee may  bring  a  suit  for  the  sale .  of 
mortgaged  property  impleading  the  sons 
and  grandsons  of  the  mortgagor.  The  sons 
and  grandsons  of  the  mortgagor  can  only 
dispute  the  validity  of  the  mortgage,  oitbor 
on  the  ground  that  the  debt  was  never 
incurred,  or  is  no  longer  in  existence,  or 
that  it  was  tainted  with  immorality.  Where 
none  of  iheso  pleas  is  set  up,  the  mortgtigee 
is  entitled  to  tbo  decree  against  the  whole 
of  the  joint  property  of  the  family,  in- 
cluding the  shares  of  the  sons  and  the 
grandsons. 

The  ruling  of  9  All  493  can  no  longer 
be  considered  as  law.  15  All  75  and.  13  Gal 
21  referred   to.     DEFU    DAT    v.   JADU    RaI. 

W  N  A  1902  P  123  =  24  A  459- 

87  Suit  for  sale  on  mortgage  by  father 
—Son  not  a  party  -Subsequent  suit  by  son 
to  declare  his  share  intact  and  that  debt 
was    immoral.     24    A    211    Cal    651    P  I. 

88  Suii  on  mortgage,  -Joint  Hindu  family 
— Mortgage— Drcree  against  father— Sons  shares 
in  mortgaged  property  exempted  on  suit  brought 
by  them-Decree-hulder's  right  to  proceed  against 
sons'  shares  affer  father's  death. 

The  mortgagee  obtained  a  decree  for  sale 
of  mortgaged  property  against  the  mort- 
gagor, a  Hindu,  without  impleading  his 
sous  who  were  living  with  him  as  members 
of  a  joint   family. 

On  a  suit  brought  by  the  sons,  their 
shares  were  exempted  from  liability  under 
the  decree.  Father's  share  was  sold,  bub 
the  amount  realised  by  sale  proved  insuffici- 
ent to  satisfy  the  whole  amount  due  under 
the  decree.  The  decree-holder,  after  the 
father's  death,  obtained  an  order,  under 
Section  90  of  the  Transfer  of  Property  Act, 
for    sale  of  sons'    shares. 

The  sons  brought  the  present  suit  for 
a  declaration  that  their  shares  were  not 
liable    to  be  sold. 

Held,  that  the  suit  must  be  decreed, 
SHEOLOKE  NARaIN  SINGH  v.  BIR  BA- 
HADUR   SAHI.     A.  W-  N-  1903  p.  41- 

89  Mortgage  of  undivided  share — Parti- 
tion.    Effect  of,  on  mortgagee's   right. 

A  mortgage  of  an  undivided  share,  which 
under  a  partition  has  been  allotted  to  an- 
other co-sharer,  cannot,  in  the  absence  of 
fraud,  be  enforced  by  the  mortgagee  against 
the  share  originally  mortgaged  and  the 
mortgagee's  sole  remedy  is  to  proceed  against 
the  share  which  has  been  allotted  to  his 
mortgagor  in  lieu  of  the  share  mortgaged — 
L.  R.,  1  I.  A.,  106;  20  Cal.  533,  followed.  AMO- 
LAK  RaM  v.  CHaNDAN  SINGH.  W- N. 
A.  1902  p.  137  =  24  A.  483. 

90  Suit  on  mortgage  after  death  of  mort- 
gagor "  Joint  family — Succession— Survivorship 
— Mortgage  by  undivided  member, 

T'c  plaintiff  brought  a  suit  on  amort- 
gage  executed  by  an  ur^divided  member  of  a 
joint  Hindu  fanr.ly  in  bis  favor  whereby  the 
mortgagor  hypocheoated  his  undivided  share 
in  the  family  property.  The  suit  was  dismiss- 
ed  on    the   ground    that  the   mortgagor  had 
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died  before  the  fiuifc  vvaa  filed. 

Held,  tliat  tho  suit  was  wrongly  dismiss- 
ed. 25  Mad.,  690  at  70o  followed.  PALANI- 
ANDY  CHETTY  v.  VERAMaLAI  ASART. 
16  M  L  J  486 

91  Suit  by  minor  fton  to  set  aside  decree 
passed  against  hivi  and  Jiis  father  -Minor  not 
properly  represented  in  the  suit.  C.  P.  C  (1882) 
S.  457. 

A  minor  can  sue  to  set  aside  a  decree 
passed  against  him  on  the  ground  that  he 
was  not  properly  represented  in  the  previous 
suit,  though  no  fraud  is  alleged. 

Where  the  decree  was  passed  exparte 
Bgainst  the  father  and  his  mitior  sons  under 
the  guardianship  of  their  mother,  the  decree 
was  set  aside  as  the  mother  being  a  married 
woman  could  not  be  appointed  guardian  of 
the  plaintiffs  with  reference  to  tlie  provisions 
of  S.  457,  Civil  Procedure  Code.  11  B.  130  ; 
12  B.  18  followed.  G  N  VV.  P.  H.  G.  R.  98, 
W.  N,  A.  1B94,  p.  HI  ;  12  Gal.  G9  referred  to. 
SHAM  LaL  V    GHASITA.     A-  W-  N-  1901  P 

147  =  23  A  459 

33)— Parties   in  suits. 

92  Managing  members  are  agents  of 
undisclosed  principala  and  a  suit  against 
them.     27    A    86L   Col    870    P   I. 

93  Manager  can  represent  the  family 
in  suits  brought  on  its  behalf.  32  B  375 
Col    212     P    il. 

94  Manager — Suit  by  managing  member 
for  family  debt.  Representing  minor  co- 
parcener as  next  friend.  35  C  561  Col 
1619    P   1. 

95  MniKig'T's  light  to  siif  in  /lis  own 
na.me  -^Wani  r  if  plea  of  non  joinder — J  int 
f(nnity—Sai'  by  manager-  Parties  to  suits- 
Time   for    ibjectioji. 

The  question  of  the  right  of  a  manager 
to  sue  in  his  own  name  is  r  th*  r  one  of 
authority,  if  the  other  cosharers  are  adults. 
The  rigiit  to  insist  on  the  other  oo  pares 
ners  being  brought  on  the  record  is  for 
the  benefit  of  the  defendant  to  insure  him- 
self against  further  litig;itiou  and  is  there 
fore  dependant  on  the  objection  being  taken 
at  an  early  stage,  the  same  being  capable 
of  being  waived.  18  M  83,  23  U'O  not  foil. 
12  B  1890-  Printed  Judamnnts,  SOO  foil.  24 
G    640    reffn.;d    to      GUUUWYYA    v.  DAT- 

TARAYA.    5  BLR  618.  28  B  i:  at  19. 

69  ^^li'  by  jiiai-a^er  -  -  Anu'Miimoiit  of 
plaint — Addition  of  oi  I.er  meml>irs  of  family 
as  plaint iffs      69  P  R  '.906  Col.  i:).)0  P.  I. 

97  Suit  by  tlie  managing  member  for 
debt  due  lo  the  family  -  OhjeotioM  as  to  non- 
joinder —  Limiiai  ion.  149  P  R  1907  Col. 
1390  P. I 

98  <Stt?7.  on  hfhnlf  of  the  family — All  co- 
paicc.ners  must  j  in  in  a  suit  on  behalf  of 
the  family     Pr<ic!ice. 

W litre  tlnro  are  one  or  more  members 
of  a  joint  Hindu  family  filing  a  suit  in 
rt'spoct  t.f  tlie  properly  of  that  family,  it 
is  <  0,-r.onLuil  ili.tt  all  the  pM-so  s  who  com- 
pobo  tile  fnmily  shduld  bojoued  ns  psirty 
plaimiiia  7B  217,12  P    168,30   B  477 -8  B 
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L   R   268   referred    to.     NARANJI  VASANJI 
V.  MOTI    GOVANJI.     9  B  L  R  1126- 

99  Suif  to  recover  a  debt  due  to  the  firm. 
—  Joint  HindxL  family— Family  business  --Par- 
ties lo  such  suit. 

Held  that  the  managing  members  of  a 
j)int  Hindu  family  carrying  on  a  joint 
lamily  business  are  not  entitled  to  maintaia 
a  suit  in  their  own  names  against  debtors 
of  the  family  without  joining  with  them 
in  the  suit  either  as  plaintiffs  or  defendants 
all  the  other  members  of  the  family.  K. 
P.  Kanna  Pisharody  u.  V.  M.  Narayanan 
Somayajipad,  I  L  R  3  Mad  234,  Balkrishna 
Moreshwar  Kunte  v.  The  Municipality  of 
Mahad.  I  L  R  10  Bom  32,  Ramshebuk  v. 
Ramlall  Koondoo,  I  L  R  6  Gale  815,  Ka- 
lidas  Kevaldas  v.  Nathu  Bhagvan,  I  L  R 
7  Bom  217,  Imamud-din  v.  Liladbar,  I  Is 
R  14  All  524,  Alagappa  Ghetti  v.  Velliaa 
Ghetti,  I  L  R  18  INIad  33,  and  Angamuthu 
Pillai  V.  Kolandovclu  Pillai  I  L  R  23  Mad 
190  referred  to.  Pateshri  Partap  Naraia 
Singh  V.  Rudra  Navain  Singh,  I  L  R  2S 
All  528,  distinguished.  SHAMRATHI  SINGH 
V.   KISHAN    PRASAD,    4  A  LJ    194  =  A  W 

N  1907  P  58-29   A  311. 

100  Suit  for  recovery  of  the  whole  of  the 
family  pr^'perty  by  one  tnember — Joint  Hindu 
fam'ly,  righ'.  of  a  member  of,  to  represent  other 
m-'mborn    of   the  family. 

Held,  that  a  member  of  a  joint  Hindu 
family  cou:d  not  insist- upon  representing 
the  other  members  in  a  suit  brought  for 
the  recovery  of  the  property  belonging  to 
the  wholo  familv.  23  M  190,  28  B  11  re- 
ferred to.  B\BU  BHaN  PaRTAB  SAHI 
V.  BABU  SUDISHT  NaRAIN  SINGH.  U 
0  016 

101  Rent  suit  by  some  co-parcenei;s— 
Others  joined  after  period  of  limitation — 
7  G  L    J  231    Cols    IBOI    P  I  and    125   P  II. 

102  Suit  by  fath-'r—Siib^'quent  suit  by  son 
— Judgment  against  jui)U  Hi':du  family  —  Fa- 
ther — Son.  catinot  sue  on  samp.  cmS'''  of  action. 

Held,  that  in  a  joint  Hindu  family, 
suits  instituted  by  a  father  for  ancestral 
property  or  relating  to  joint  family  business 
are  instituted  by  him  as  a  rrianager  repre- 
senting his  whole  family,  and  not  in  his 
individual  oapacitv  as  a  mere  member.  So 
when  a  H'ndu  father  b'ings  a  parti  fion  ^uit 
for  the  division  of  the  ancestral  iircp^^rty 
I  b'l.)nging  to  a  j.>int  familv,  the  judgment 
passed  against  him  in  .^uch  a  suit  is  hind- 
I  ing  on  his  son  and  bars  the  son  from  bring- 
i  ing  a  subsequent  suit  f  t  the  same  pnrp^-'se, 
on  the  plea  that  he  was  not  a  p^riy  to  the 
prior  suit  103  PR  1879.  6^  P  R  1903,68 
P  R  1905  r-^ferred  lo.  10  A  411,  5  B  6.S5, 
14  AT  I  A  867  disti.  ^•u:shed.  RAMAN  MaL 
V     HEM    Rv.T.    141    ?    R    1808 

(34)       rAKTlTIOit 

10  >  ■'^'  p-"i(.ii  estate -Pari.itiQv  —  Self-acq7U' 
sitiun  -O  :  "s. 

If  it  Hintlu  fn-nily  is  pr.-v.  d  to  have 
lived  joint  and  there  is  alsjo  proof  of  the 
existauoe  of  a  uuclous  of  ]oiut   property,    the 
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onus  of  proving  timt  tlie  propprty  was  a  se- 
parate estate  is  on  tho  party  setting  it  up. 
ANANDHAO  V.  VASXN  liAO.  (Lord  Ro- 
bertson) 5  c  L  J  338  ;  17  M  L  J  184-11 
C  W  N  478-2  M  LT  151  =  9  B  L  R  695 
(PC) 

1Q4  Prosuraption  of  joiutiioss  in  Daya- 
bhag'i  familios — Onus— ParLitioa  —  Suit  for 
joint  fiimily  property.  4  0.  L,  J.  5G  Col. 
193'2  P.  1, 

105  Suit  for — Courts  discretion  to  refuse 
partition  if  it  is  not  beneficial  to  infaots.  31 
B  373.     See  Hindu  Law — Jd'ption  No.   46. 

35       PALli'NEliSHIP. 

106  Partnership  —Contract  Act  Ss.  239  and 
253 

Under  Hindu  Law  a  joint  family  busi- 
ness between  a  father  and  a  sou  to  the  ex- 
clusiou  of  the  other  mt>mbers  of  the  joint 
fftmily,  that  is,  of  the  other  son,  can  have  no 
existence  wh  uever.  In  such  a  case  iho  plain- 
tiff should  prove  a  partnership  in  the  ordi- 
nary acceptation  of  the  term.  25  M.  149 
followed  10  M  1  A  490,  20  W  R  197,  27  M 
300  referred  tr. 

The  mere  fact  that  a  son  enters  bis  fa- 
ther's business,  takes  an  active  part  in  its 
management,  signs  hundis,  and  receipts  and 
contracts,  as  if  he  were  a  partner,  witliout 
any  defiuito  arrangement  as  to  his  remuiera- 
tion,  does  '.ot  constiiute  the  son  as  a  pirnner 
of  the  father,  but  the  son  has  merely  agreed 
to  serve  in  the  business  at  such  remuneration 
as  his  father  might  from  time  to  time  give 
bim.     SAVVxNMaL    PINANMAL  ?j.  PINaN- 

MaldanMal,    2SLR18. 

107  Death  of  a  member  joining  in  partner 
ship  with  a  s' ranger  Dissobtti  >n- Joint  Hindu 
family  —  P'ntnfrship  with  managp.r  of  joint 
falniily — Joint  family  and  joint  fntnily  busi- 
ness, na/.ur-i  of  —  Limitntion  Act  (XV  of  1877), 
Schedule  II  Article  106 -Bight  of  partner  to 
sue  for  particular  assets  after  suit  for  general 
account  barred. 

One  Ka-  dasami,  manager  of  a  joint 
Hindu  family,  entered  into  a  partnership 
for  the  family  benefit  with  the  plaintiff,  a 
stranger  co  the  family. 

Held,  that  in  the  absence  of  an  iigreement 
with  the  survivors,  the  partnership  was  dis- 
solved after  the  death  of  Kandasami. 

The  fact  that  a  suit,  for  accounts  of  a 
partnersliip  is  barred  by  limitntion  does  not 
bar  a  suit  fcr  r-^covering  a  shme  of  any 
particular  assets  received  by  any  partner  af- 
ter such  dissolution,  provided  such  suit  is 
brougiit  witliiii  time  and  the  individual 
claim  is  not  oUierwise  inequitable.  SOK 
KaNaDHN  V^NNIMUNDAU  r.  SOKICA- 
NADPIA  VANNIT^IUNDaR.  28  M  844 
(36) —  Presumption. 

108  Day  ibii  iga    -  Joiu/    family  —  Presump 

Hon     uf    jvint     pniprrty. 

The  presump  ion  of  law  tha^,  while  a 
Hindu  family  remains  joint,  alt  p\()p'rtv 
including  Requisitions  made  in  the  name 
of  individu.l  mimbcrs  is  junt  prop^'viy, 
does   not   epply    to  the  case  of  a  joint  lamiiy 
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govorned    by  the    Dayabhaga. 

In  a  suit  by  the  plaintiff  against  his 
brother  by  right  of  inheritance  from  father 
it  appeared  that  a  certaiti  property  was 
acquired  during  tho  lifetimo  of  their  father's 
possession    of  it. 

Held,  that  tho  onus  of  proving  that 
the  property  was  tho  property  of  tho  father 
lay  on  the  plaintiff.  SAR^^DA  PROSAD 
RAY  V.  MaHaNaNDA  ray.    31  C  448 

109  Proprietary  rights  in  a  village-  Widom 
— Diughter  NepJiews-Jotnt  undivided  family 
—Burden   of  proof  -  Presumption. 

At  the  time  of  the  last  Settlement  pro- 
prietary rights  in  a  village  were  conferred 
on  a  widow  who  recently  died  le  ving  a 
daughter.  On  the  death  of  the  widow  her 
husband's  nephews  took  possession  and 
resisted  the  claim  of  the  daughter  upon 
the  ground  that  their  father  and  the  husband 
of  the  widow  formed  a  joint  undivided 
family. 

Ildd,  that  the  burden  of  disproving 
the  presumption  arising  out  of  the  award 
lay  on  the  defendants.  13  0  P  L  R  115 
29  C  664,.22  W  R  248,  22  A  141,  13  n  P  L 
R  81,  27  0  515  referred  to.,  MT.  SARASWATI 
BAI  V.  WAMAN  RAO  AND  KALURaM.  16 
C  P   L   R  1903  P  8. 

110  Presumption  of  jointness — Entries  in 
revenue  papers-Evidence  of  separation — Argee- 
ment  to  hold  particular  •property  in  defined 
shares. 

Held,  that,  where  a  family  is  once  prov- 
ed or  admitted  to  be  joint,  there  is  a  strong 
presumtioM  in  (avour  of  the  co-^ti-nuanoe 
oi  such  jointness  which  can  be  rebutted 
only  by  most  cogent  tvideoce  12  W  R  21, 
19  W  R  178.  22  W  R  248,  22  C  85,  18  A  90 
referred    to. 

Held,  further,  that  the  mere  fact  tbat 
the  names  of  two  brothers  entered  in  the 
revenue  papers  as  owners  of  specified  shares, 
does  not  constitute  separation  7  C  869,  1  A 
437,  18  A  176,  27  C  515    referred   to. 

Heldy  also,  that  cesser  of  ccmmensality 
is  cogent  but  not  conclusive  evidence  of 
separation,  the  intention  to  separate  must 
be    proved     3i  C    l62,  30    O   231    referred    to. 

suraj  bakhsh  v.  raghuraj  KUNWAR. 
U  0   C881. 

111  Partition — Presumption  -Mainienanee 
grant — Resum  ability. 

In  the  abserice  of  any  proof  of  division, 
the  presumption  is  that  a  Hinda  family  is 
undivided. 

In  the  absence  of  any  evidence  that 
lands  set  apart  for  the  maintenance  of  a 
female  member  of  the  family  (here,  a  co- 
parcener's widow)  not  intended  to  be  re- 
."Ume*^,  the  prt  sumption  is  that  tley  are 
resnmablH.  IM.aLLaDI  VKNKaTA  FPa  YYA 
r  JONNT  vLACAI>D^  VENK ATASUBBa Y- 
Ya      16  M  L  .T3-')2 

\\2  Hindu  L'w— Joint  family— Proof  of 
—  belf  acquisitions— Findings  of  fact  based 
on  presumpLioi.3  only  25  B.  367  Col.  314 
P.  IL'       ' 
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(87)     Resjudicata. 

113  Suit,  lo!-  lodcmption  by  one  member 
—  Secot)d  buit  by  (>t.her  memburs— Suit  claim- 
ing title  ilii-t>ugli  another  porsou  -  Joint 
Hindu  family —  Itiglit  of  members  of  Joit)t 
Hindu  family  to  tedeem.  3  A.  L.  J.  G14  Col. 
990  P.  1.  • 

(38)     Re  union. 

114  JidiU.    Hindu  familij — Partilion~-Re 
union  — Sur  vivo  I  ship. 

A  i*-united   son  succeeds  to  the  property 

of  his  father  and    excludes    his  own    brothers 

who    had     separated    and    did    not   re  unite. 

GANESH  V    HiiAGlltATH  A   W-  N  6  p.  181 

(3'J)    Self  acquired  pitorKiiTY 

115  AcquisiLiun  liom  Government  service 
— Absolute  or  life  estate  bequoatlied —Hindu 
Law — Power  of  acquirer  over  -Will,  cons- 
truction of  — Words-  conferring  absolute 
estate  by  subsequent  terras  held  to  confer  i 
only  life  efitate.     28  M.    386  Col.  559  P.  1 1  | 

116  J'>iut  Hindu  f,nnUy-~S'lf-acquirrd  j 
propeiiy — Dav'iso  of  self  acquired  'pioperdj  to  ; 
sons — Nature  nf  sous*  iuU-resi.  \ 

Scmbli-  that,  property  which  is  the  self 
acquired  property  of  a  Hindu  who  has  sons 
and  grandsons  and  is  devised  by  will  to  one 
of  the  owner's  sons  remnns  after  devolution 
self-acquired  property  and  does  not  bec(ime 
the  joint  property  of  tl'.e  devisee  and  his  sons 
Jagmohaudas  Mangaldas  v  Sir  Mangaldas 
Nathubh  y,  I.  L.  R.,  10  Bom.,  528,  followed 
Tara  Chaud  v.  Reeb  Ram  3  Mad.,  H.  <:. 
Bep.  50  and  Madan  Gopal  Thakoor  v.  Ram 
Baksh  Pandey,  6  W.  R  ,  0.  R.,  71  dissented 
from. 

Sevible   also    that,   where    the   sons    of    a 
Hindu  father,  apparently  members  with  their 
father  of  a  joint    Hindu    family,   took    under 
their  fathei's  will    property  acquired   by  him 
under  the    will  of  his  father,  deVised  to  them 
separately   byname;    but   continued    to    live 
in    the   mariner   of    a     joint    Hundu    family 
and     treated     at    all   events    the   immovable 
property    for  a  series  of  year    in    all    respects 
as  if    it    were  j^int   ancestral    pr'perly,    the 
properly    so  devised    remained    separate  pro- 
perly according    to  Hindu    law.     Appovier  ».  : 
Rama   Subba    Aiyau,  11  Moo.,    1.    A.    75    and  | 
Balkisliari  Das  v.    liam    Narain    Sahu    L.  R.,  i 
30  1    A.,  139  referred    to.      I'ARSOTaM    RaO  ' 
TANTIA    V.   JANKI     R\T       JJH    A    W-  N- 
1907  p  77=  4  A.  L  J  257 -'i9  A  854 

117  Joint  prop.rty  or  self  acquisition  —  j 
Money  received  at  marriage  by  a  member —  ] 
Dayabhnga. 

Money  received    by  a  member   of    a    j  >int 
Hindu  family    at  marriage  is  not  joint  fnmily 
property.     ADHAR    CHANDRA   CHATTER-   ^ 
JEE   V.    NOBIN    CHANDRA  CH.^TTKRJEE 
12  0  W  N   103 

118  Joi'it  Hivdn  family— Self  ncquisilion. 
When    a    m  mher    of  a   joint    Hindu    fa-  I 

mily    makes   acquisitions   of  property   by  his  i 
separate     ex'erfions,    any    otlier     member    of  j 
the    family   tciaiming    to     have    a    share     in 
those    acquisitions    must    show    as    a    matter 
o-f  fact  and    by    clo.ir    evidence    that  in    some 
way    he  was  ubauciuted  iu    the    buaiueas   with 


thn  member  who  made  tbo  acquisitions  and 
became  by  taking  part  in  the  buHiness  or 
oiherwise,  a  pnttner.  In  puch  «  cas"  tne 
presumption  of  Hi.idu  Law  thai  the  busi- 
ness was  th"  popcrtyof  the  whole  family 
because  the  (amilN  wisaj.,)inl.  one,  inusi  be 
held  as  rebutted  HI.IFflJ  HMy  MOHAN 
LAL.    81    FLR1900    25   P  R  1906- 

119  M'.n«'y  r'c  ved  a.s  mirnag.;  by  a 
member--Solf  aoqu  siti  >ns  J  >ini  property  — 
Nucleus  of  ftinil\  prop*»r'v  Burden  of 
proof.     7     ['.  L  !t    1(39    ■  ul.    313  P.  II. 

120  Pr.  mi.)  pud  out,  of  d-cea-ed's  salary 
— SuccB-^sion  c-?rt'ficate  —  In.surance— Money 
—  Hindu  Law-Self  acquired  propeny  - 
Discretion  in  granting  certificate.  29  M  121 
Col    804  P   1. 

(40)     Separatton. 

121  P<n  I  ion— Partible      Property — Onus 

Prop/'rty    i,<.    jjoss^ssion    of   sf^parated    member. 

Whern  the  members  of  8  joint  Hindu 
family  have  admittedly  seps-rated  a  per- 
son claiming  rights  derived  from  one  m  ra- 
ber  of  the  family  in  resp'-c  ol  property 
in  the  poss'.-ssi  )rj  of  nnother  memh 'r  inusfc 
show  affirmatively  tha*  the  property  ia 
question  is  still  joint  propery  m  which  hia 
trnnsferor  is  c-titled  to  a/i  interest.  3  Q. 
315  and  7  B.  H  C.  r^p  ,  A  C,.  153  r-ferred 
to.  SITA  RAM  V  G^YSHWaR  PERSHAD 
1907    A.   W    N    2^0.    4    A     L    J     1,28. 

122  Partible  property— Sflf  acquisition— 
Onufi- -Joint  living   and   nucleus — 

Where  a  Hindu  family  is  proved  to 
have  lived  joint  and  there  is  also  proof 
of  tha  existence  of  a  ouc  eus  of  joint  pro- 
perty, the  onus  of  proving  that  the  pro- 
perty was  a  separate  estate  is  on  the  party 
setting  it  up.  ANANDRaO  v.  VASANT- 
RAO.  (Lord  Robertson.;  5  Q  t-  J  338 
9  B     L    R   595.  17  M   L   J.    184    P.    G. 

123  Claim  regarding  property  in  pos- 
session of  s^^parate  members — Junior  mem- 
ber bv,  as  ma>  ag'^r — Hindu  Law — Mitak- 
shara-  Joint  family -Partition  — Effect  of 
court   order.     29  C.  797   Col.    2l29   PI. 

124  J  i"f  Hindu  f'nnihj,  piosumption  as 
to  separation,  of  all  members  on  thi- reparation 
of  one.  of  them. 

HHd,  that  where  one  co  parcen  r  in  a 
joint  Hindu  family  separates,  if.  is  not  im- 
P'^ssible  that  the  otht^rs  should  remain  unit- 
ed If  then  it  is  proved  that  the  others 
did  not  separati  and  lived  throughout  ia 
union,  it  would  be  sufficient  lo  estnl-Iish 
an  agreement  to  remain  united  [R«m  I'er- 
shad  Singh  v.  L'lkhpati  Koer  (1),  Bila  Bux 
y.  Rukhmabai  (2),  and  Balkishen  Dis  r  Na- 
rain Sahu  (3).  r.'ferred  to]  ■MUSAM>rAT 
SANTANA  y.NARPAT   SINGH.     9  0  C  2i6. 


32— Legritimacy. 

1  Issue  of  a  marriage  between  a  Brabman 
and  a  khhattrani  marriage— Illegal  marriage 
—Brahman  marrying  a  khatri  (I^njput)  girl 
— Illefiitimacy  of  tho  isaue,  3  A  L  J  200 
Col    262    P  11. 
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2     Erldence—Lrgitimncy,  presumption    of  — 
Bui  den    of  proof — Zduja  bii. 

Tlio  plain  tiffs  sued  as  reversioners  for 
a  declaration  that  a  transfer  executed  by 
the  widow  was  not  inado  for  any  legal 
necessity  and  would  not  bind  thorn  after 
the  widows  death  The  suit  whs  dismissed 
on  the  ground  that  the  plaintiffs  had  fail- 
ed to  prove  that  the  widow's  late  husband 
was    of  legitimate   birth. 

Held,  that  the  burden    of  proving  illegiti 
macy    lay   on  the   dufendapt,    fov   there   is   a 
general     presumption     in    favour     of    legiti- 
macy. 

Held,  also,  that  the  word  zaiija  used 
in  the  deed  in  suit  could  have  only  one 
meaning,  viz.,  wife,  and  that  the  word 
Bai  which  was  a  part  of  tlu-,  proper  name, 
could    not  be    taken    to    mean     a  piostitut,c 

Kalian  singh  v.  maharaji.    a  W  N 
1905  P  214. 


83-Mahant. 

8  Ratification  of  Register — Property  held 
by  head  of  Mutt— Presumption.  26  M  89 
Col    744   PI. 

34    Maintenance. 

1  -Abandonment. 

2  Agnates  of. 

3  Arrears  of. 

4  Charge  on   estate. 

5  Concubine's  right  of. 

6  Daughters  rights  of. 

7  Daughter-in-law,  right  of. 

8  Grai\t. 

9  Illegitimate   children's  rights  of. 

10  Junior  members  right  of 

11  Mothers  right  of. 

12  Kate  of  maintenance. 

13  Step-mothers,  right  of. 

14  Uuchastity. 

16     Widows,  right  of. 

16     VVifes,  right  of. 
(1)     Abandonment. 

1  Maintenance  of  loidowed  daughler-in 
law— Dependent^  mumher— Non-ri'si'icnca  with 
the  husband's  family — Moral  ubligaiiou  of  ihf 
father-in-laiu  — Legal  obligation  of  his  hnr  — 
No  distinction  between  Dayabhaga  and  Mitak- 
shara   law. 

A  Hindu  widow  does  not  forfeit  her 
right  to  separate  maintenance  out  of  the 
property  inherited  from  her  father-in-law 
by  reason  of  non-residence  with  the  family 
of  her  deceased  husband,  unless  such  non- 
residence  be  for  unchaste  or  immoral  pur- 
poses. 1'he  fact  that  a  widowed  dfiughter- 
in-law  hart  taken  up  her  residence  npart  from 
her  facher-in-law  with  her  own  parents  or 
relations  does  not  annul  his  moraTobligation 
to  maintain  her.  It  may  remain  dormant  or 
in  abeyance,  buli  it  subsists  continuously, 
and  whether  it  be  dormant  or  active  at  the 
death  of  the  father-in-law,  it  devolves  as  a 
sub.sisting  obligation  upon  bis  heirs  and  is 
iranstormed  into  a  legal  obligation.  The 
term  "dependent  member  "  of  a  family   does 


I  not  necessarily  moan  "resident  member." 
There  is  no  valid  ground  for  making  any 
I  distinction  between  the  rights  of  tnainte- 
i  nance  of  a  Hindu  widow  under  the  Bengal 
and  under  tlie  Miiakshara  law.  Raja  Pirtnee 
Singli  »'.  Ram  liaj  Koer,  (12  B.  L.  R.,  P.  C. 
238);  Kasturbai  v.  Sluvajiram,  L  "L.  R.  3 
Bom.  372) ;  Narayanrao  Ham  Chandra  Pant 
V.  Ramabai,  (L  L.  U  ,  3  Bom.  415  ;  L.  R.  6  I. 
A.  114)  ;  Janki  v.  Nand  Kaji,  [1.  L.  R.,  11 
All  191);  Mukhuda  i  asi  v.  Nundo  Lall  Hal- 
dar,  'L  L  R  ,  28  Cal.  278) ;  Khetrauiaui  Daai 
t\  Kashinath  Ons,  (2  B.  L.  R.,  A.  C.  15); 
Rangaramal  v.  lOchammal,  (L  L.  R.  22  Mad. 
304);  Yamunabai  v.  Manubai,  I.  L  R.,  23 
Bom  609);  Kamini  Dassee  u.  Chandra  Pode 
Mot, die,  (I.  L  \l.  17  (Jal.  373),  referred  to  and 
discusKed.  SIDHE^SURY  DASSEE  v.  JA- 
NMIDAN  SAllKAK  6C  W  N6aO  =  29  C 
557- 
^2)     AgnaI-es  of 

2  \!^s)Ciating  agnatic  relations  in  the 
managemoiNt  (M"  estate  —  Maintenance  in  lieu 
of  services— Marriage  ex(  eases,  payment  of. 
10  C.  VV.  N   38S,  1  M.  L.  J.,  109  Col.  983  P.  II. 

(3)  Aerears  of. 

3  Cause  of  aciion  — Maintenance —Arrears 

—  Impartible   estate  -Etiect    of   partition    of 
divisible  property.     24  M.  147  Col.    894  P.  II. 

(4)  Charge  on  estate. 

4  Maintenance  ot  Hindu  widow — Sal*  of 
ancestral  property —Fraudulent  intention  to 
defeat  her  right  of  maintenance  — Purchaser 
with  notice  of  her  ri^ht.  10  C.  W.  N.  1074,  4 
C.  L.J.  476  Col.  561  P.  I. 

5  Khoja  Mahomedans — Marriage   by  ma- 

homedan    rites  -Succession    and    inheritance 

—  Hindu      Law    -Widow— Marriage— Mainte- 
nance     6    BL  11  874-29     85  Col    1150  P  II. 

6  IdentificaMon  of  proparty— Hindu  Law 
— Survivorship— Chargi)  —  Idi:;ntification  of 
property.     24  M    689  Col    392  P  II. 

5     <  'oncubines  right  of. 

7  M  i.intrnai'G.j  Kigbtof  concubine  to — 
Father'-;  powei  to  alienation — Joint  property 
to  bi>^  f.oncubine.  3  B  L  H  647  -  26  B  163  Gol 
2125   P  I 

(6)     Daughters,  right   of. 

8  Sonless  widowed  daughter  —  Right  of 
such  diughter  to  claim  sepwate  maintenance 
— Obligations    of  the    husbind''s    family 

A  sonless  widowed  daughter  in  indigent 
circums*^^ances  is  not  entitled,  uoder  the 
Bengal  School  of  Hindu  Law,  to  separate 
maintenance  out  of  her  lather's  estate  which 
has  descended  to  his  heirs.  A  Plindu  widow 
must,  in  the  first  instance,  look  for  her 
maintenance  to  her  husband's  family.  Bai 
Mangal  v.  Bai  Rnkhmini.  (I  L  R  23  Bom 
991)  referr(>d  to.  ()7U'r?/.  — Whether,  having 
regard  to  the  dicta  of  Peacock,  <;  J  in  the 
case  of  Khetramani  Dassi  v.  Kashiuath  Dass 
(2  B  L  11  A  C  16),  there  is  not  a  legally 
enforceable  right  by  which  a  widowed  daugh- 
ter's mail. tenance  can  be  claimed  as  a 
charge  on  her  father's  estnte  in  the  hands 
of  his  heirs,  when  she  is  unable  to  obtain 
maintenanoe     from     her    hubbaud's     family. 
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Bfti   Mangal  v.  Bai    Rakhmiai,    (I.    L.    R.   23 
Bom.,  291),    referred  to. 

Query.  — WUnthoY,  having  regard  to  the 
dicta  of  Peacock,  C  J  ,  in  the  case  of  Khat- 
ramani  Dassi  v.  Kashiuath  Dass  (2  B  L  R 
A  C  15),  there  is  not  a  legally  enforceable 
right  by  which  a  widowed  daughter's  main- 
tenance can  bo  claimed  as  a  charge  on  her 
father's  estate  in  the  hands  of  his  hoirs,  when 
she  is  unable  to  obtain  maintenance  from 
her  husband's  family  MOKHADA  DASSBB 
V.  NUNDO  LALL  HALDAR,  5  C-  W-  N- 
297-28  C.  278. 
(7)     Daughter  IN-LAW,  right  of. 

9  Against  divisee  or  donee  of  sdf -acquired 
'properly  —  Maintenance — Daughter  in-law. 

Under  Hindu  Law  a  daughter-in  law  has 
no  claim  for  maintenance  against  the  de- 
visee of  her  fathcrin-law  in  respect  to  his 
self-acquired  property.  BAI  PvRVATI  v. 
TARWADI    DOLATRAM.     26  B  263- 

10  Against  father  in-law— Bengal  School 
—  Mitakshara — Maintenance — Rights  of  daugh  - 
ter-in-law. 

It  is  the  duty  of  the  father-in-law  to 
mantain  his  daughter-in  law.  Th^s  obliga- 
tion is  legally  enforceable  where  the 
father-in-law  has  by  survivorship  obtained 
property  in  which  his  son  had  a  vested 
interest.  But  where  there  is  no  such  pro- 
perty, or  where  the  father,  on  the  death 
of  his  son,  does  not  become  entitled  to 
any  interest  or  property  which  the  son 
had,  the  obligation  to  maintain  the  son's 
widow  is  merely  a  moral  one,  and  cannot 
be  enforced  in  a  Court  of  law— ;2  B  L  R  A  C 
15  referred   to. 

That  what  is  a  moral  obligation  in  the 
father-in  law  becomes  a  legal  obligation  in 
the  inheritor  of  his  property — H  All  194 
and  17  Gal:  373. 

A  widowed  daughter-in-law  oannot  claim 
a  monthly  allowance  by  way  of  maintenance 
from    her   father  in-law. 

The  right  to  be  maintained,  where 
it  exists,  is  not  necessarily  forfeited  by  a 
widow  who  resides  away  from  her  father^ 
in-lavv's  house  as  long  as  she  remains  chaste 
—20  W  R  21  S  G  12  B  L  R  P  G  238,  3 
Bum  372  and  U  Bom  490  If  the  daughter- 
in-law  remains  a  dependent  member  of  her 
husband's  family,  tiio  mere  fact  of  rusid- 
ence  elsewhere  does  not  disentitle  her  to 
maintenance.  But  the>  father  in-law  is  not 
morally  liable  to  support  her  widowed 
daughter-in-law  who  is  no  longer  a  despon- 
dent member  of  his  family.  SlDDESUitY 
DASSEE  V.  JONARDaN  SIRKAR.  V  W  N 
C  1901  P  549. 
(8)    Grant. 

11  By  Holder  of  impartible  estate — Gompe- 
tency 

Where  the  head  of  a  Hindu  family  is 
the  owner  of  an  impartible  estate,  he  may 
make  absolute  and  irrevocable  grants  of  por- 
tions of  land  or  villages  for  the  maintenance 
of  a  junior  member  and  his  direct  male  line, 
and  suoh  grants  may  evea   vest  a,  heritable 


and  alienable  estate,  but  they  will  not  de- 
stroy the  impartible  character  of  tlie  parent 
estate.— SARABJIT  PART\F3  BAtI\DUR 
SAHI  V.  INDRAJIT  PAUTaB  BAHADUU 
SAHf.    2   A   L  J   720 

9     Illegitimate  children's   right   to. 

12  Son  ot  a  Hindu  bv  non-Hindu  wo- 
man   27    M   13   Gol    113G    P    II. 

13  Presumption  as  to  paternity  applicahlo 
only  to  offspring  of  married  couple.  27  M 
32    Gol.   2.S3  P   I. 

14  Suit  for  maintenance  of  an  illegitimate 
child.  Although  a  Magistrate  refu^ad  to 
grant  it  under  criminal  Proceduro  Coda  S. 
488— Cause  of  action.  82  0  479  Gol  926 
P.  II. 

15  Maintenance  decree  —  Execution,  after 
death  of  judgment -debior  against  other  members 
of  joint  family: 

A  decree  for  maintenance  obtained 
against  a  member  of  an  undivided  family, 
can,  after  his  death,  be  oxecufed  againsc 
joint  property  in  the  hands  of  other  luem- 
bers,  if  the  member  against  whom  the  dec- 
ree was  passed,  was  sued  as  represenung 
the  family,  or,  if  the  decree  crei'.cd  a  charge 
on  the  joint  family  propertv.  Muhtii  v. 
Virrammal,  (I  L  R  10  Mad  '233),  refnrred 
to.     SUBBaNNA    BHATTA    r   .SUBBaNNA, 

2  M  L  T  83  =  17  ML  J   ISO  "30  M  324. 

10    Junior  members,   right    of 

16  Impartible  estate  -Effect  of  partition 
of  divisible  property.  24  M  147  (P  G)  Col 
894    P  II. 

(11)  Mothers,  right   of, 

17  Mothers  share  on  partition,  if  dispos- 
able by  will— Application  for  execution  of 
decree  by  her  executor.  11  G  W  N  239  Ool. 
442    P  II. 

(12)  Rate   op  maintenance. 

18  Maintenance.  Agreement  for  payment 
of — Release- Enhayicemunt  of  mainteiiance  with 
change   of  circumstances 

The  question  wheiher  an  agreement 
with  reference  to  the  p.iym^nt  of  maintan- 
ance  operates  as  a  releas.;  of  the  right  of  the 
party  entitled  to  maiuioiiatice  to  have  the 
amount  raised  is  one  of  construction  of  the 
particular    instrument. 

Held,  that  tliere  was  nothing  in  the 
agreement  to  suggest  that  the  plaintiff  had 
agreed  to  release  her  right  to  increased  main- 
teu%noe,  if  circumstaaoeB  emitted  her  to  it. 

The  mere  expression  in  the  agreement 
that  the  maintenance  is  to  be  paid  to  a  party 
for  life  cannot  be  construed  as  involving  such 
a  release.  17  Mad.  392  followed.  SUBRA- 
M  A  NT  AN  PATTER  v.  VEMBAMMAL.    14  M- 

L.  J  839 

(13)    Step  mothers,  right  of. 

19  "hohan  Hajpuis  of  Rawalpindi  District 
— Widow  claiming  definite  share  in  her  hus- 
band's estate  along  with  his  sons.  30  P.  R 
1905  Ool.  793  P.  II, 

20  Change  of  ci.rcumUances,  effect  on  en- 
hancement— Release — Gonstruction. 

Where  maintenance  is  awarded  under  a 
particular  instrument    and    there   were    no 
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words  of  release  of  the  right  to  claim  in- 
creased maiutcuauco  uudor  a  chango  of  cir- 
cumstances 

Held,  there  was  no  releftse  of  such  r  right. 
It  is  a  question  of  construction  of  tlio  inst-ru- 
ment  whether  such  right  is  as  a  fact  released. 
The  mere  fact  that  the  maintonanco  is  ex 
pressed  to  be  paid  for  life  docs  not  show  such 
a  release.  17  M.  392  referred  to.  SUBUA- 
MANIAN  PATTER  v.  VEMBAMMAL.  14 
M  L  J  339- 

(14)  Unchastity. 

Sec  29  A.  5;)7,  26  A.  321  No.  28,  29  infra. 

(15)  Widow's  right. 

21  Arrears  of  —  Maintenance  —  Hindu 
widow^s  right. 

A  Hindu  widow  adopted  a  son  to  her 
husband  and  divested  herself  of  the  husband's 
estate  She  after  some  time  sued  her  adopted 
80u  for  maintenance  and  its   arrears. 

Held,  the  plaintiff  not  having  left  the 
family- house  for  any  immoral  purpose,  her 
right  to  a  separate  maiuteu?»nco  could  not  be 
disputed.  Though  non-paymeiU  of  mainte- 
nance does  not  necessarily  give  a  right  of 
action  for  arrears,  still  it  would  constitute 
prima  facie  proof  of  wrongful  withholding. 
Under  the  circumstances  of  the  case,  a  month- 
ly allowance  of  Rs.  80  with  past  arrears  at 
that  rate,  was  lield  suitable.  RAJA  RATAN 
SINGH  V.  RANI  BENI  BAl.     1  N-  L-  R  33 

22  Arrears  of — Widow  in  possession  of 
deceased  husband's  property  ousted  by  adop- 
ted son.     25  A.  266  Col.  300  P.  II. 

23  Co-parcener's  widow — Creditor's  right 
against  property  of  his  debtor  in  the  posses- 
sion of  his  widow.  27  M.  45.  Ses  Hindu  Law 
Debt — Husband's  debt. 

24  Maintenance— Widoiv^S  right  to. 
Where   a   Hindu    widow    has    asked    for 

separate  maintenance,  the  Court  ought  to 
look  first  at  the  mode  of  life  of  the  family 
during  her  husband's  lifetime  and  then  to 
try  to  find  out  what  amount  will  be  sufficient 
to  allov/  the  widow  to  live  as  far  as  may  be 
consistently  v/ith  the  position  of  a  widow  iri 
something  like  the  same  degree  of  comfort 
and  with  the  same  reasonable  luxury  of  life 
as  she  had  in  her  husband's  lifetime.  Then 
the  Court  should  see  what  the  husband's 
estate  is,  and  also  should  see  how  far  that 
estate  is  sufficient  to  supply  her  with  main- 
tenance on  this  scale,  without  doing  injuslice 
to  the  otner  members  of  the  family  who  also 
have  their  rights  as  heirs,  or  their  rights  to 
maintenance  out  of  the  estate.  SM.  KA- 
ROONAMOYEE  DABEE  v.  THE  ADMINIS- 
TRATOR GENERAL  OP  BENGAL.  9  C.  W. 
K-  651. 

25  Maintenance— 'Widoio's  right  againsi 
ancestral  property. 

A  widow  entitled  to  be  maintained  out  of 
ancestral  property  can  claim  maintenance 
charged  on  the  ancestral  property  which  has 
been  alienated  by  gift  or  will  by  the  owner 
to  third  parties.  N.  W.  P.,  H.  C.  R.,  1875  p 
261;  2  All.,  315;  22  Cal.,  410,  referred  to. 
BECH  A  V,  MOTHINA.    28  A-  86. 
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26  Widow's  right  —  Decree  for  mainte- 
nance.    24  M.  689  rol.  392  P.  II, 

27  MointeuaiC'.  of  loidoiv-'-Tieajudicaln. 
An   adjudication    refnsing  an  applictioa 

for  permission  ^o  sue  in  foviu  pauperis  caa 
not  bo  lrei)ted  diroclly  or  ivdiecily,  as  aa 
udjudicAtioti  of  any  of  the  masters  in  dispute 
between  the  parlies  in  a  suit  Hubai  quently 
filed  by  the  plaiotifli,  ns  the  findiTig  ia  ft 
summary  one  and  not  subject  to  appeal. 

The  fact  that  the  widow  ha.s  got  some 
jewels  does  not  debar  her  from  claiming 
mai ntenance,  fior  does  the  fncf  thnt  bho  has 
small  means  of  hor  <»wti,  though  the  hvitcr 
may  have  some  bearing  on  thi;  question.  What 
maintenance  should  be  allowed  to  her? 

lb  is  no  valid  defence  to  a  claim  for 
maintenanco  (bat  she  holds  property  belong- 
ing to  her  husband,  to  which  tl;o  dt-fend.inb 
is  rightfully  entitled.  Such  property  may  be 
recovered  from  hor,  but  its  poese.saiou  is  not 
subversive  of  her  right.  If  she  gets  wrongful 
posi-ession  of  the  whole  propert}-,  or  a  very 
large  portion  of  it,  a  •  oun  of  equity  might 
hold  its  hand  and  decline  to  help  her  until 
she  restores  such  property  to  the  defendant, 
whose  liability  primarily  arises  out  of  pos- 
session of  the  estate.  MUSMT.  SUKH  DEVI 
V.  SARB  DIAL.     129  P-  L-  R-  1902- 

28  Forfeiture  of,  for  unchastity.  29  0. 
557.     See  No.  1  iupra. 

29  Forfeiture  'for  unchastity— Suit  by 
widow  to  recover  income  of  property  assigned 
by  way  of  maintenance.  26  A.  321  Col.  783  P.  I. 

80  Gosavis  — Nisprabi  and  garbbari  go- 
savis-Succession.  5  B.  L.  R.  SlSGol.  726  P. II. 

81  Having  property  of  her  own— Bight 
of  maintenance. 

By  Hindu  Law,  if  an  applicant  for 
maintenance  has  sufficient  private  means 
for  her  own  support,  she  cannot  claim 
maintenance     from     her   husband's    family. 

A  Mitakshara  Hindu  widow  was,  by  a 
private  award  allowed,  maintenance  from 
her  husband's  co-parceners  who  obtained 
his  property  by  rigut  of  survivorship.  Sub- 
sequently she  inherited  considerable  pro- 
perty   from    her    father. 

Heidi  the  widow  having  an  independ- 
ent income  sufficient  for  hor  needs  cannot 
claim  maiuLanance  from  her  husband's 
family,  so  long  as  she  has  got  such  income. 
6  I  \  114,  3  B  415,  14  B  490  followed.  RAM- 
AW  ATI    KOER    v.   MANJHARI    KOER.    4 

C  L  J  74. 

32  Resumability  of  land  granted  tp  widow 
for  mainlenance.  16  M  L  J  do2- -See  Hindu 
Laio  —  Joint  family  — Presumption, 

16      WiFES,    EIGHT    OF. 

33  Wifts  right  to  share  in  husband's  pro- 
perty  in   liu   of  maintenance. 

In  the  absence  of  an  allegation  thafc 
the  husband  refuses  or  has  ceased  to  main- 
tain his  wife  the  latter  cannot  maiutaia 
a  claim  for  maintenance  against  the  former, 
and  obtain  a  share  in  his  property  by  par- 
tition. PANNA  BIBEE  v.  RADHA  KISSEN 
DAS.    81  C  476. 
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34     Wife's 
47  See  Hindu 


right 

Lata- 


of     maintonanoe 
■Debt  —  liiuhand*  i 


27 

Debt, 


II 


35  Hiodu  Lnw— Joint  furnily — Presuinp- 
tiou  as  to  p;itertiity  appiicablo  only  to  off- 
epriog  of  married  couple.  27  M  32  Col  233 
P.    I. 

36  Wifi  livi'Kj  apT,rt  from  her  hiiabt'id 
wi'hiut  reason-^ DealJi  of  husband  — Her  right 
to  maintenance-Considerations  in  fixing  main- 
tenance. 

If  a  wife  without  sufficient  cause  leaves 
her  husband  and  lives  apart  from  him  dur- 
ing his  lifetime,  she  does  not  forfeit  her 
right  of  maintenance  against  his  death. 
However  the  Court  can  regard  the  oonauct 
of  the  widow  in  fixing  the  amount  of  her 
mai  utonance. 

Widow's  right  to  maintenance  discussed. 
2  B  597,  22  M  307,  8  M  230  referred  to. 
SURAMPALLI  B\NGAR\M^I.\  v.  SURAM- 
PALLI    BR\MF[\ZEE.     8M    L  T  268  =  18 

M  L  J  254=3iM338. 

87  Mitakshara  School— Partitioyi— Joint 
ancestral  property  —Son  entitled  to  ^demand 
partitioh  during  father's  life  time— Wife's 
share  — Wife's  right  to  enjoy  that  share  se- 
parately. 

Held,  that  a  son  under  the  Mitakshara 
law  is  entitled  to  demand  a  partition  of 
the  j lint  ancestral  property  in  the  lifte-timo 
of  his  father,  whether  the  father  is  willing 
or  not  to  come  to  such  partition,  that  upon 
such  partition,  the  mother  is  entitled  to  a 
share  equal  to  her  husband  and  son,  and 
she  is  also  entitled  to  have  her  share  se- 
parately allotted  and  to  cnjjy  that  share, 
when    so  allotteii. 

Under  the  Hindu  Law  a  wife  is  bound 
to  live  with  har  husband  except  under 
certaia  ciicuaisUn'.oes,  e  g.,  whan  the  hus- 
baf)d  keeps  a  concubine  in  the  house.  DULAli 
KOEIil  y  DWaRKANATH  JMISSER.  aW 
X   C  270  =  32  C  284. 


35  Manager. 

See    Hindu  L a lo- Joint  family — Manager. 

36  ?/f armafeatyam  ha.'W. 

1  Dlvtsij.'i  (imjntjst  joint  owners,  when 
binding  on  minjrs — Arrangmunt  not  hindiny 
to  lohlch    aUnt'mbers  ate  not   parlies. 

Joint  0\vne,r3  governed  by  the  filarraaka- 
tayam  Law  can  allow  one  or  more  of  them- 
selves to  take  any  portion  of  the  joint  pro- 
perty as  his  or  their  separate  property. 
Such  transaction  requires  the  consent  of 
©very  one  interested  in  the  property;  and 
where  thero  are  minors  incapable  of  consent- 
ing, the  transacuou  to  bo  binding  on  the 
Tavazhi  must  bo  for  considoration  and 
beneficial  to  the  family  as  a  whole.  AR\Y- 
ALI'HATH  KUNHI  POORER  y  KaNTHI- 
LATH    AHMaD   KUTI  HAJI.     29  M-  62- 

37  Marriage. 

(a)     Apostacy 
(b}      Ceremonies 
(c)     Co-babitation 


Hindu  law— Marriage    (Contd.) 

(d)  Conjugal   rights-  Restitution  of 

(e)  Contract  of  marriage 
(fl  Custom   regarding 
(g)  Divorce 

(h)  Effect  of   oa    inberitauoo  and   suc- 
cession 

(i)  E-.sential3  of 

(j)  Evidence  of 

(k)  Expenses  of 

(I)  Mixed  marriage 

(m)  Presumption   of   Legitimacy    from. 

(n)  Wife's  rights  and  duties 


(&)      AP03TACY 

1  Apostacy  of  the  Hindu  wife — Decree  for 
custody  or  restitution  of  conjugal  rights — De- 
fendants  law  nut  applicab'e. 

In  the  ca?eof  Hindus,  the  marriage  is 
not  annulled  by  a  party't  apostacy  and  a 
Hindu  husband  can  demand  the  custody 
of  his  wife  and  does  not  lose  his  rights  over 
her,  by  the  fact  that  she  has  renounced 
Hinduism  and  adopted  Islam  4  B.  330,  2  N. 
W.  P.  300,  10  M.  218,  18  C.  264,  32  C.  871  R  ; 
32  P.  R.  1870  (Cr.)  and  1  Norton's  leading 
cases  12,  Diss;  85  P.  R.  1906  and  9  M.  470, 
Explained.  A  marriage  is  indissoluble  un- 
der Hindu  Law  4  B.  330  and  18  C.  264  re- 
ferred to. 

In  Hindu  law,  as  in  all  laws,  the  right 
of  the  husband  is  that  his  wife  must  live 
with  him  as  wife,  if  he  so  wishes  and  if  he 
has  not  lost  this  right,  through  some  causes 
immanent  in  him  or  proceeding  from  bim, 
calculated  to  render  the  enforcement  of  the 
right  opposed  to  the  principle  of  justice, 
equity   and  good  conscience. 

Such  cases,  where  the  plaintiff  is  a 
Hindu  husband  and  the  defendant  is  a 
IMahomedan  convert  and  wife  of  the  plain- 
tiff, are  not,  properly  speaking,  cases  of  con- 
flict of  laws,  so  as  to  be  governed  by  the  law 
of  'he  defendant.  They  must  be  governed  by 
Hindu  Law  10  M  218  P.  10  B.  1  Expl. 

In  every  decree  for  custody  of  wife  or 
restitution  of  copjagal  rights,  that  the  hus- 
baiid  must  refiaiu  from  cruelty  ia  under- 
stood, and  the  Court  will  not  invsert  in  the 
decree  any  conditions  which  it  could  not 
enforce.     JAMNA    DEVI    v.    MUL    RAJ,    49 

PR.  1907  =  83  P.  L.R.1908. 

(b)  Ceremonies. 

2  Miirriagxi  legally  contracted  and  perform' 
ed — Ceremonies — Hindu  laio — Invalid  mar- 
riage— Consaxi  of  the  guardian. 

A  marriage  otherwise  Iftgally  contracted 
and  performed  with  all  the  necessary  ce- 
remonies is  not  invalid  merely  because  th  e 
consent  of  the  guardian  has  not  been  ob- 
tained. 14  I\r.  16;  12  c.  140;  11  B  247;  19 
A  515:  22  B  812;  referred  to.  MiSRILALSA 
v'harlalsx   15  C.  P- L.  R- 47. 

(c)  Co- UI  BIT  ATI  ON.. 

8     Presumption  regarding   marriage. 

Held  that  under  the  Hindu  Law,  no 
presumption  from  mere  coliabitatioo  arises 
in  favour  of    lawful  union.     BAliU"    u.  KUN- 

DAN.  3  A.  L.  J.  807  =  A.  W  N.  1906  P. 
204. 
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(dl       rOK.TUGAJ.  lUGJiTS,  URSTITUTTON  OF. 

4  Agreemeut  ihat  wife  would  live  in  hor 
parent's  house  void— Condition  imposed  by 
decree  on  husband  28  C  751  Col.  282  P.  I. 

5  Crvp.Uy — Fear  of  tvije's  safety — Husband 
and  Wiff-Crcuily-Mat rimonial  offence— Safely 
of   loife    in   'peril. 

/Vr  Haiiugton  J.  lb  would  not  be  safe 
to  say  that,  whatever  is  a  defence  to  an 
action  for  restitution  of  conjugal  rights  in 
the  case  of  a  Iiiurtipoan  would  also  be  in 
every  case  a  defence  in  the  case  of  a  Hindu, 
but,  tlie  Court  is  not  bound,  in  the  case  of 
Eui'opoans  and  Indians  alike,  to  order  a 
■wife  to  return  to  her  husband  if  there  is 
reasonable  ground  for  apprehending  that  a 
return  to  that  husband  will  imperil  her 
safety. 

Per  Mookerjce  J.  The  conduct  of  a  Hin- 
du husband,  who  brings  a  low  caste  woman 
as  his  mistress  in  the  house  to  live  with 
him  as  a  member  of  the  family,  and  expels 
bis  wife  and  son  from  the  family  residence, 
umounta  to  cruelty  within  the  meaning  of 
the  law,  which  justifies  the  wife  to  live 
separate  from  her  husband  and  deprives  the 
husband  of  his  right  to  a  decree  for  res- 
titution of  conjugal  rights.  The  husband 
would  not  be  entitled  to  succeed  even  if 
his  conduct  did  not  amount  to  cruelty  but 
constituted  a  grave  matrimonial  offence. 
DULAR  KOER  v.  DWARKA  NATH  MIS- 
SER,  84    C  971 

6  Cruelty— Fear  of  wife's  safety— Cruelty 
legal.  7  B  L  R  602  at  608  and  609  Col  724 
P    I. 

7  Cruelty — Fear  of  wife's  safety.  See  con- 
jugal   right   Col    506    to    508   P   11, 

(f)     Custom  eegaeding 

8  Pit sumed  to  be  retained  even  on  migra- 
tion—Compromise of  doubtful  claim -Self- 
acquired  property.     27    A  203    Col  489    P   II. 

9  Piesumed  to  be  retained  even  on  mig- 
ration—Savings from  ancestral  property — 
Self-acquired     property    29    C   43S  Col  2167 

10  Presumed  to  be  retained  even  on 
migration  — Effect  of  change  of  domicile.  24 
M  650  Col.   39  P  I. 

11  Karewa  from  Khatris— Remarriage  of 
Hindu  widows— Marriage  between  a  Khatri 
and  a  Khatrani  widow.  20  P  L  R  1905  Col. 
63    P    I. 

12  Karewa  from  Khatris  — Concubine  or 
dharel  has  no  legal  status.  61  P  R  1905  Col. 
63   P.   I. 

(g>    Divorce. 

18  Marriage  between  Hindus — Converts 
— Nature  of  the  marriage  contemplated  by 
the    Act.     8    B  L  R   866  Col.  645   P.  II. 

(h)      Effect    of— On    inheritance     and 

SUCCESSION. 

_  14    Marriage  in    approved   form— Succes- 
sion—Cutchi     memons— 7    B   L   R  447    Col. 
828   P.  II. 
(i)    Essentials  of   marriage. 

15  Indissolubility  of  marriage— Husband 
and   wife— Marital   dominion   how  acquired. 
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28  0   751    Col    282   P    I. 

16  Validity   of  marriage— Uncle's  consent. 
Where  marriage   has  been    actually   and 

properly  celebrated,  it  ia  not  invalid  be- 
cau.se  the  consent  of  an  uncle  of  tlio  girl, 
which  was  necessary,  was  not  obtained  — 
SURJA  MONI  DA.-SEB  v.  KALI  KANTA 
DA!^S.     28    C   37. 

See  for  other  facts  Col  353   P   II. 
{})    EvIDE^CE  op. 

17  Marriigc—Presum2)lion  of  validity — 
Hindu  marrying    woman   of  Burmese  name. 

The  presumption  of  marriage  arising 
from  co-habitation  with  habit  and  repute 
can  only  be  rebutted  by  clear  and  satibfac- 
tory  evidence,  especially  where  many  yeara 
have  elapsed  since  the  death  of  one  of  the 
parties   to  the   marriage. 

The  presumption  applied  to  the  union 
of  a  Hindu  male  with  a  female  known  by 
a  Burmese  name.  In  re  Shephard  Georg© 
V.  Thyer  (1904)  1  Ch.  456  ;  Sastry  Velaider 
Aronogary  v.  Semb^cutty  Vaigalie  {1881).  li 
R  6  App.  B64;  Piers  v.  Piers  (1849),  2  H 
L  C  331;  Morris  v.  Davies  (1837),  5  CI.  and 
F.  163;  cited.     VANOOGOPAUL   v.  KRIST- 

NASAWMY.    8  L-  B  R    1906  P  25 

18  Presumption  regarding  marriage  3  A. 
L.  J.  801— See.  No.   3  supra. 

(k)    Expenses   op. 

19  Cost  of  marriage  of  a  co-parcener — Fa- 
mily purpose— Samakara,  9  B  L  R  1366  CoU 
592  P  II. 

20  Cost  of  marriage  oi  a  co-parcener — 
Maintenance  in  lieu  of  services — Marriage 
expenses,  payment  of.  16  M  L  J  109  (P.  C.) 
Col:  983  P  II. 

21  Cost  of  marriage  of  a  co-parcener — 
Joint  family  Separate  self  acquired  properly/ 
— Family  jewels— Insurance-  policy. 

A  member  of  a  joint  Hindu  family  hav- 
ing independent  income  and  being  in  charge 
of  the  management  of  the  family  property 
cannot  claim  any  property  as  his  self-ac- 
quired and  solely  belonging  to  him  when 
it  is  not  shown  that  it  could  not  have  been 
acquiied  with  the  funds  of  the  family.  But 
the  other  members  of  the  family  cannot 
claim  a  share  in  the  surrender  value  of 
the  life  insurance  policy  of  the  managing 
member  when  he  could  have  contributed 
the  premia  on  his  policy  out  of  his  inde- 
pendent  income. 

Family  jewels  may  be  disposed  of  oq 
the  marriage  of  members  of  the  family. 
MaHADEVA  PaNDIA  v.  RAMA  NARA- 
YANA    PANDIA.     8  M  L  J  67- 

22  Cost  of  marriuge  of  a  co-parcener's 
daughter  Griha  Pravesam  and  Ratusanti 
ceremonies-  Right  of  mother  to  recover 
expenses  incurred  for.  13  M  L  J  25—26 
M    497   Co!    321   P   I. 

23  Daughter— Obligation  of  father  to  get 
his  daughter   married. 

A  Hindu  father  is  under  no  legal  obliga- 
tion to  get  his  daughter  married — 4  Mad 
H  C   B  339,  23   Mad   512  referred    to. 

A  wife  is  uot   entitled   to    sue  her  hus> 
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band  for  the  amount  spent  by  bor  on  a 
daughter's  marriage.  SUNDARI  AMMAL 
r.  SUBRAMANIA    AYYAR.     26  M  505- 

24  Father  not  hound  to  get  his  son  married 
—  Joint  Family— Sale  by  father  of  family  lands 
for  expenses  of  one  son's  marriage — No  assent 
by  other  sons  -  Effect  of  sale  on  interest  of  the 
other  sons. 

A  Hindu  father  sold  certain  ancestral 
lands  to  defray  the  marriage  expenses  of  one 
of  his  four  sons.  That  son  and  another  as- 
sented to  the  sale.  On  its  being  contended 
that  the  sale  was  invalid  in  so  far  as  the 
shares  of  the  other  two  sons  were  concerned, 
there  being  no  family  necessity,  and  there 
being  no  moral  or  religk)us  obligation  on  a 
Hindu  father  to  get  his  sou  married,  so  as 
to  make  the  sale  valid  as  against  the  other 
sons. 

Held  that  there  is  no  authority  for  the 
proposition  that  the  omission  to  perform 
the  ceremony  of  marriage  in  the  case  of  a 
male  Brahman  entails  a  forfeiture  of  his 
caste  or  status,  and,  in  consequence,  there  is 
no  moral  or  religious  obligation  on  a  father 
to  bring  about  the  marriage  of  his  son.  The 
sale  of  land  was  therefore  invalid  in  so  far 
as  the  shares  of  the  other  brothers  were  con- 
cerned. GOVINDARAZULU  NARASIMHAM 
V.  DEVaRABHOTLA  VENKATANARASAY- 
YA,27M  206 
(1)     Mixed  marriages. 

25  Between  a  Brahman  and  a  Ohhatrani 
—  Illegal  marriage — Illegitimacy  of  the  issue. 
3  A  L  J  209  Col.  '282  P.  11. 

26  Between  Vaidya  and  Kayastha— Tip- 
perah  District— Widows  estate.  7  G  W  N 
619  Col.  335  P.  II. 

27  Between  Hindu  and  Burmese  Budhist 
women. 

A  Hindu  of  caste  cannot  marry  a  Bur- 
mese Buddhist  woman.  Melaram  Nudial  v. 
Thanooram  Bamun,  (1868)  9  W.  R,  552  ; 
Narain  Dhara  v.  Rakhal  Gair,  (1875)  I  L  R  1 
Cal  ,  1  ;  Upoma  Kuchian  v.  Bholaram  Dhubi 
(1888)  I  L  R  15  Cal  ,  708  ;  S.  Anamalay  Pillay 
V.  Po  Lan,  3  L  B  R  228  ;  followed.  MAUNG 
MAN  V.  DORAMO.    3  L  B  R  1906  P.  244- 

28  Between  a  Khatri  and.  a  Khatrani 
■widow  — Chadar  andazi  -  Legitimacy  of  issue 
•— It.heritance.     4  P  R  1905  Col  63  P.  I. 

29  Between  a  Bedi  Khatri  and  a  Brah- 
mini— Custom.     77  P  L  R  1906  (:ol.  794  P  II.  ! 

80     Between    a    Rajput    and     Khatrani—  | 
Treatment  as  wife— Evidence.     72   P    R   1903 
=^64  P  L  R  1908  Col.  795  P.  II. 

31  Between  a  Rajput  and  a  Mahajan  wo- 
man—Cust(.i)i. 

Without  laying  down  any  general  rule 
to  the  effect  that  a  marriage  between  a  Pun- 
jabi of  the  K-hatriya  caste  and  a  woman  of  a 
lov,er  oayte  is  always  valid,  it  was  held  that, 
in  this  particular  ca.se,  the  marriage  of  a 
Bajput  with  a  Malmjan  woman  in  chadar 
andazi  form  was  a  lawful  oi  e  even  supposing 
for  the  ^ako  oi  argument  that,  the  woman 
was  of  Vaisyn  caste  Appeal  No  901,  of  190;  lu 
64   P  L  R  1908  referred  to.    KHAIRU  v.  FA- 
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i  KIR  CHAND.    114  p  W  R  1908  =  150  P  L 
R  1908. 

(m)  -Pkksumption. 

82  Approved  form— Woman's  property — 
Husband,  brother  and  sister's  son.  16  M  I> 
J   550   Col   795    PI. 

88      Legitimacy  — Marriage,     continuance 
of  -Presumption— Divorce.     7  B  L   R  95  Col 
232   P   I. 
(n)— Wife's  rights  and  duties. 

34  Her  duty  to  live  when  husband  lives. 
28   C    751    Col   282  P    I. 

38— Partition. 

1.  Agreements. 

2.  Between    brothers. 

3.  Co -widows. 

4.  Court-fees   on  suit   for, 

5.  Decree   for. 

6.  Deed. 

7.  Definition    of  shares, 

8.  Effect   of. 

9.  Equality. 

10.  Evidence    of. 

11.  Grand    fathers    seperated. 

12.  Grand    mother's   share  on, 

13.  Grand   son's   right    to. 

14.  Illegitimate   son. 

15.  Impartible    estate. 

16.  Joint    family. 

17.  Leases   existing  no  bar  to. 

18.  Minor   members,  right   to. 

19.  IVfinority   of  some   members, 

20.  Mokarridar's   right   to* 

21.  Mother's  share. 

22.  Partial. 

23.  Partible   property. 

24.  Presumption. 

25.  Purchaser  from  co-parcener,  his  right 

to. 

26.  Re-union. 

27.  Self -acquisition. 

28.  Son's   right    to. 

29.  Stamp. 

30.  Step  mother's   share   on. 

31.  Uncle   and    nephews. 

32.  Widow's   share. 

33.  Widow's  right  to. 

34.  Wife's   right   to. 
(1)    Agreements. 

1  To  hold  a  co-parcener's  share  jointly 
with  a  party  or  a  stranger-Partition  betwtea 
father  and  sons — Stipulation  that  father  and 
junior  wite  should  bold  and  enjoy  the  father's 
share— Effect — Construction  of  gift  to  wives 
under  Hindu  Law.     27  M.  498    Col.  536  P.  II. 

2  Not  to  divide  for  a  specified  time— Suit 
for  partition  against  co-sharers  and  manager 
-Enquiry  by  commi.ssion  if  the  plaintiff  has 
omitted  lo  include  in  his  plaint  any  joint 
property.     28  C.  769  Col    514  P.    II. 

3  Not  to  partition— Power  of  arbitrator — 
Suit  up)M  an  award— Award  partly  inopera- 
tive-Mahouiediiu  Law — Inheritance  —  Cus- 
tom.    2H  A.  H83  Col.  1859  P.  I. 

4  Not  to  partition  — C()ti'=ideration-Family 
arrangement.    12  C  W.  N    79:-^  Cul.  1052  P.  II. 

5  To  re-uuite  to  Hiadu  Law— Joint  family 
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— Partition— Re-union— Evidonoe.    30  C.  725- 
6  B.  L.  R.  46[)-7  0,  W.  N.  642  Ool.  2037  P.  I. 

3  That  a  member's  share  of  income  of 
land  should  he  paid  to  bo  in  by  managing 
mombjr  — No  bar  to  partition — Suit— Agree- 
metit  to  rcodive  price  of  share  25  M.  685  Col. 
2086  P.  I. 

(2)  Between  Brothers. 

7  Ex'carionof  d.ioree— Sale  of  ancestral 
land  -Hulds  for —Application  to  set  aside  sale 
— Jurisdiction  of  Civil  Curt— Notice  of  sale 
eervod  on  jaJgraant-debtor  A.  W.  N.  1905 
P.  183  -2  A.  L  J  413  Col.  1535  P.  I. 

(3)  Co  WIDJW3. 

8  High*;  of  a  co-widow  to  partition  of 
a  share— Elfect  of  partition  after  co- widow's 
death  9B  L  U.  1049.  See  Hindu  Law— In- 
heritanca  and  Succession  No.  6. 

9  Partition  between  co-widows— Mode  of 
partition  and  enjoyment.  8  0.  W.  N.  658  Ool. 
719  P.  I. 

(4,5)     Decree  for. 

10  PaitU ion— Prior  purohassr  or  incum- 
hraacer— Priority  not  a  right  but  an  equity— ■ 
Cii^uiwif-anc ',s  of  each  case— Account  of  past 
transactions — Death  of  a  co-parcener  pending 
appeal  by  him  —  Representation  by  the  ca  par- 
cener's luirlow  in  and  for  purpose  of  appeal. 

The  principle  laid  down  in  Pandurang  v, 
Bhask  ).r  (LI  liorn.  H.  C.  R,  72)  and  Udarain  v. 
Ranu  {11  Bom,  H.  C.  R.  76)  has  settled  the 
law  governing  decree  for  partition.  Prior 
purcbasers  or  incumbrancers  are,  as  far  as 
possible,  entitled  to  priority  but  not  as  a 
matter  of  right.  It  is  only  an  equity,  and 
the  question  how  and  where  the  equity 
should  be  invoked  in  aid  of  a  party  must 
depend  upon  equitable  consideration  which, 
again,  must  depend  on  the  circumstances  of 
each  case.  In  a  partition  suit,  no  co-parcener 
has  any  right  to  an  account  of  past  trans- 
actions. A  co-parcener  (who  claimed  the 
whole  of  the  property  in  suit  but  who  was 
only  allowed  a  share  in  that  property  by  the 
Lower  Courts)  having  died  pending  second 
appeal  by  him  his  widow  was  allowed  to  re- 
present him,  in  or  for  the  purposes  of  the 
second  appeal  notwithstanding  the  applica- 
tion of  the  co-parceners  of  the  deceased  that 
tbev  were  entitled  to  his  share.  NAliAYAN 
Bin  BaBA.JI  v.  NATHAJI  DURGAJI.  I.  L- 
E.  23  B  201 ;  5  BLR.  945- 

11  CivU  Pr  >cedure  Code  [Act  XIV  of  1882) 
Scclio'i  24iL^Execution  of  decree  —  P  ir^ition 
suit — Dr'claratory  decree  — Fresh  Suit  —  Hindu 
Law — Tenu'icy   in  covtrnoyi — SuruivorshLp. 

In  a  suit  for  partition  a  compromise 
was  entered  into  between  the  parties  to  the 
suit.  It  provided  that  in  case  of  omission 
of  any  property  by  mistake  from  partition 
the  same  may  be  divided  on  discovery  of 
mistake.  0;.i  a  fresh  suit  for  partition  of 
property  not  included  in  the  pr<.'viou:^  suit 
it  was  contended  that  the  suit  was  barred 
undac  section  244  ol  the  Civil  Procedure 
Code 

HeZdl,  that  the  contention  was  not  valid 
The  oompromise  had  the  efieot  of  ooaverting 
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a  joint  tenancy  into  a  tenancy  in  common 
and  nothing  more. 

Held,  also,  that  after  the  comproraisa 
descent  of  property  wii^  not  subj^Oj  to  tho 
rule  of  survivorship  L.  11,  6  I.  A.  177  followed. 

It  is  well  estal)ii,shed  that  a  pirtitioa 
may  be  by  metes  and  b)uad^  or  maroly  ia 
interest,  and  in  the  latter  case  a  tenancy  ia 
common  ensues.  LADE  v.  SADASHIVA 
NAIUIAR,    6B.  L.  R  35. 

12  Dispossession  of  one  of  sevtral  members— 
Mesne  profits. 

The  defendants  had  kept  the  plaintiff, 
his  hrothar,  out  of  his  share  of  jiint  property 
for  about  six  years.  Tho  Judicial  Commig- 
sioner,  at  the  suggestion  of  tlie  parties,  de- 
cided that  for  three  years  the  plaintiff  should 
enjoy  the  whole  property  to  comp3i\sat9 
him  for  his  dispossession.  It  was  ontend- 
ed  before  the  Privy  Council  that  the  case 
should  be  remanded  for  the  determinatioa 
of  the  amount  of  mesne  profits  due  t  >  the 
plaintiff.  Their  Lordships  of  the  Privy 
Council  remarked  that  there  was  no  reason 
for  remanding  the  case  as  the  Lov/er  Ap- 
pellate Court  had  done  substantial  justice 
between  the  parties.  GANGA  RAM  u.  SITA 
RAM  6  C-  W-  N  698. 

13  Hindu  Law— Oayabhaga  School— Par- 
tition. Suit  for — Widow,  Bights  of,  over 
movables— Frame  of  suit. 

The  plaintif!,  a  Hindu  widow,  claimed 
partition  of  some  of  the  family  property 
both  movable  and  immovable.  On  defend- 
ant's objicting  to  the  claim  for  partial 
partition,  the  plaintiff  applied  for  amend- 
ment of  the  plaint  by  inclusion  of  the  pro- 
parties  originally  excluded  and  her  applica,- 
tion  was  allowed.  For  defendant  ic  was 
contended  that  partition  of  movable  pro- 
party  should  not  be  allowed,  and,  if  allow- 
ed, the  rights  of  the  defendant  as  next  heir 
be  sufficienly  protected  against  waste  by 
the    plaintiff. 

Heldy  that  under  Dayibhigt,  by  which 
the  parties  were  governed,  a  tlmda  widow 
obtaining  by  inheritance  her  husbaud'a 
share  in  joint  property  is  entitled  ^o  se- 
parate possession  by  partition  with  her  co- 
parceners, unless  there  can  be  a  bar  on 
equitable  grounds,  and  the  plaintiff,  wa^s 
entitled  to  have  separate  possession  of  her 
share  of  the  joint  properties  movabb  and 
immovable.  But  as  it  was  shown  that  there 
was  a  reasonable  apprehension  of  waste  of 
the  movable  properties  by  the  plaintiff  on 
her  getting  possession  of  thorn  it  vsras 
proper  that  in  the  final  docroo  duffijient 
provision  should  be  made  for  the  preven- 
tion of  waste  by  the  plaintiff  of  the  cash 
money  and  other  movables  falling  to  her 
stiarei  DHRGA  NATtI  PRAMANIK  v. 
GtllNTAMONI  DASSI.  31  0  214  =  8  CW 
N   11. 

14  Of  property  of  joint  family  and  stran- 
gers not  parties  to  sep^irate —Consideration 
—Suit  for  partition  against  oo  sharers  and 
nun  igar—Eoqairy  by  commission  if  tha 
plaiuiiff  has  omitted   to  iuGlude  ia  hid  plaiai 
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any  joint  property.     28  0  7G9  Col   515  P  II. 
(U)     Dked   of. 

15  Dobt-biair.p  duty— Partncrsliip— Ac- 
count,    a   B   L    it    132    Uol   8U0  P   II. 

16  Parlilion  deed  of  siifqcq^uired  property, 
like  aiiceatiuL  pt\ ijcity  oj  a  juint  MUahskara 
Jainily.  Death  oj  dau jitter  chadless  ajier  her 
JaLke/'s   dLaiJi  —  ^ucccbbiiiii. 

A,  bL'foro  ins  Uoatb,  executed,  on  behalf 
ol  biuisiolf  and  Ins  minor  daughter  B,  a 
rLgisU'iccl  docunieiit,  whtreby  he  treated  his 
6'jlt  acquired  prop,  rty,  as  if  iC  was  ances- 
tral piuperty  beiunguig  to  the  joint  Mitak- 
^  Bhara  luuiily  consi-iting  ot  himselt,  his  seven 
in  giL.m.iLO  sous  aud  liis  daughior  B,  and 
paiiHioued  thepioperty,  i;etaiuiug  for  him- 
BcJi  aud  Lis  uauyiiLur,  as  their  s^hare  la 
8eVuialL_y,  the  sum  uf  lis.  29,000;  and  the 
sevou  buus,  who  took  the  rest  of  the  pro- 
perty, agreed  ihat  ho  might  draw  and  re- 
ouivc  aud  Uispobe  of  the  Us.  29,000  as  he 
thought  lib.  A  difcd  soou  after  executing  this 
deed. 

B  died  childless  after  A's  death,  leaving 
C  her  husbauu,  whu  brought  this  suit,  olaim- 
it)g    the    Us.    29,000   as    heir  of    B. 

Utid  that  there  was  nothing  in  the  do- 
cument to  show  that  her  father  purported 
to  make  any  gift  to  her  ;  that  he  purported 
to  partition  tne  property,  as  if  it  was  joint 
family  property,  between  his  seven  sous  on 
the  oue  iiaud  aud  himself  and  daughter 
on  the  other  hand ;  aud  that  he  did  not 
purport  to  give  to  his  daughter  in  such 
partition  any  absolute  estate  in  bhe  property 
lu  question,  eitner  as  to  an  undivided  half 
share  with  himself  or  by  way  of  a  joint 
tenancy,  with  the  right  to  take  the  wnole 
absolutely    upon  survivorship. 

Htld,  therefore,  that  she  took  by  inheri- 
tance from  her  lather  ;  that  for  the  pur- 
poses ol  this  suit,  It  mattered  not  whether 
the  property  lulicrued  by  Uer  was  her  fa- 
ther's stit-acquired  property,  or  whether  it 
was  joint  family  piuiicrty  ;  aud  that,  in 
either  case,  sbo  mortly  took  a  daughter's 
estate  and  that  her  lather's  heirs,  aud  not 
her  hufbaud,  were  eutitled  to  succeed.  J. 
DOiiAbAVYMI  MUDaLIaH  v.  P.  GOViiS- 
dasawmy   pill  xY,  l^  B  L  &  286. 

17  Partition — Requisites  for  partition — 
Deep  defiuiug  and  aiioLing  shares— Effect  on 
deea  ot  substqueut  conduct  of  the  parties — 
Ellect  of  deed  as  regards  minor  members  of 
the  juiut  family  — ive  union  of  members  after 
ouoe  separating  himbelf.  cl  O  C  738 — 7  C  W 
N  578—6  B  1.  U  401  ^ol.  203  P.  I. 

18  Giving  certain  advantages  to  minor 
members— Partition  deed  advantageous  to 
minor  members  of  family — His  righD  to  sue 
on  deed.  A  W  N  1U05  P.  261—3  A  L  J  785-- 
29  A  37  Col.  iiO  P.  1. 

19  Nob  neces&ai'y  for — Partition-Evidence 
of — Cafesor  ol  comminsality.  6  B  L  B  351 
Col.  983  P.  11. 

(7)    Definition  of  shares. 

gQ     FarLiiioiL — Shares—  Dayabkaga. 

Unlike  tbose.goveraed  bj  the  Mitakshaca, 
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in  familie.s  govornod  by    the    Diyabhflga,    the 

mcru    ascertainment     and    dufi'inioti    of    the 

shares  of  the  m-nnhers  of  a   j  Jif.t  hunily  gives 

no  indication  of  their  having    s'-pariitrd    a.d 

eHected  a  particion.     A    sole -ama    by    winch 

the  niimb'jrs  of  a  Joint  Hindu  family  guvorn- 

ed  by  the  D.iyabhaga,  got  their  share.s  defined 

did  not  effect  a  severance  more    esp.cially    as 

]  it  was  a  deed   executed    by    hroi.ln.Ts    and    mo 

j  distinct   share    was    allotted    to    thej    m>tiier. 

BAL.^     KRISHNA     GOSWAMI    v.    GOPAL 

!  KRISHNA  GOSW  \]\1I.     6  C  L  J   417. 

1  8     Effect  op. 

81  Hindu  Law — Liability  of  son's  divided 
share  under  a  contract  entered  into  by  father 
before  partition.  24  M  555.  See  Hindu  Law 
— Joint  Faviiiy— Marriage — Contract  by. 

22  Mortgage  of  undivided  share — Parti- 
tion. Effect  of  on  mortgagee's  right,  24  A 
483— A  W  N  1902  P.  137.  See  Hindu  Law 
Joint  family  —Mortgage. 

(9)  Equality. 

23  Principle  if  applicable  to.  28  B  201 
See  Hindn  Law — Partition  No.  10  supra. 

(10)  Evidence  of. 

24  After  partition  no  presumpfion  of 
union — Re-unite  to  Hindu  Law— Joint  f  i.mily 
—  Partitinn--Ue  union — Evidence  5  B  L  R 
469-7  C  W  M.  642- -30  C  725  Col.  2087  P.  I. 

25  Joint  family  property —Partition  of — 
Nucleus— Separate  estate— Oius.  5  C  L  J 
338.  See  Hindu  Law — Joint  family— Separa,- 
tion. 

26  Mitakshara —  Separation— Partition  — 
Re-union  — Joiotness  wifchDUt  reunion — Te- 
nants in  common — Act  of  father  binding  on 
sons.  12  C  VV  N  687.  See  Hindu  Law— Joint 
family — Criterion  of. 

27  Cesser  of  commensality— Mis  joinder 
of  causes  of  action— Suit  by  widow  for  a 
share  of  husband's  immoveables  and  move- 
ables- Hindu  Law— Mitakshara— Hart. tion  — 
Evidence— Mother.  Share  of  limitation.  8 
C    W   N    146-31  C   262    Col    1424  P    I. 

28  Cesser  of  comraor'srlity  — Partition, 
Evidence    of.     6  B    L    R   351    Col    983    P    II. 

29  Cesser  of  commensality  HOC  331. 
See  Hindu  Law  — Joint  fnnily — Piesumpt^'on. 

30  Hindu  Latv  — Partition.  Test  of—CoU' 
duct  of  members   of  famdy. 

Thecocduct  of  the  parties  must  be  look- 
ed at,  in  order  to  arrive  at  what  constitutes 
the  true  test  of  partition  of  property  accord- 
ing to  Hin^wi  Law,  namely,  the  intention 
of  the  members  of  the  family  to  become 
separate  owners.  RAM  PEHSHAD  SINGH 
V.  LAKHPATI  KOER.  7  W-  N-  C-  1612  = 
80  C  231. 

31  INIero  declaration  by  one  member- 
Join  t-Family— Con  tract-Mitakshara  doctrine 
of  joint  family  property.  11  M.  L.  J,  353  = 
25    M  149  Col.  375   PI. 

82  By  metes  and  bounds  not  necessary — 
Copy  of  living  depouonts  — Statement  inad- 
missible   except   under   special  circumstances 

2  A  L  J   91  Col:    171  P  I.    . 

83  Junior  member  by,  as  manager — Hindu 
Law— Mitakshara-^  Joint  family— Partition— ^ 
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Effect  of   court  order  29   C.  707  Col   2129. 

34  Parlition,  proof  of — Pfcsiunption  of 
general   dioisinn  from  the   sepuration   of   one: 

Separato  roaideuce  is  iiot,  of  itself,  con- 
elusive  or  even  strong  evidonco  of  ptirtition. 
There  is  no  presumption  of  a  general  divi- 
sion JViaong  all  the  mambers  of  a  co  parce- 
nary from  Che  fact  that  one  of  its  manibers 
has  separated.  Balabux  v.  Rukhma  Bai,  (I. 
L.  R  HO  Oalc,  725),  referred  to.  RANGANA- 
THA    RAO  y.  NARAYANASAMI    NAICKER. 

81  M    282 

(11)  Grand  Fatheh  SEPARATE 

35  Right  by  his  divided  son  and  grandson 
to  inherit  him  divide  father's  estate —Sep*ra 
ted  son's  and  grand-son's.  30  M.  348.  See 
Sindn  Law  -Inheritance  No   11. 

(12)  Grand  mother's  share  on. 

36  Partition  of  ancestral  property— Suit 
by  grandson— Grandmother  and  mother^  rights 
of,  to  OL  share. 

A,  a  Hindu,  governed  by  the  Bengal 
School  of  Hindu  Law,  died  leaving  his  widow 
B,  G  the  widow  of  his  only  predeceased  son 
X,  D  a  grandson,  son  of  X,  E  the  widow  of 
Y,  a  predeceased  grandson  who  was  another 
son  of  X,  and  a  great-grandson  F,  son  of  )&,  X 
before  his  death  bequeathed  all  his  propsrty 
by  will  to  A.  In  a  suit  instituted  by  D  for 
partition  of  the  property  left  by  A 

Held,  that  the  grandmother  B  and  the 
mother  C  were  both  entitled  to  shares  in  the 
said  pi'operty,  the  former  getting  Jrd  and  the 
latter  2  9  ths.  Piiddum  Mookhee  Dossee  v. 
Bayeenioni  Dossee,  (12  W.  R  409:13  W.  R. 
66),  Badri  Boy  v.  Bhugwat  (I.  L.  R.  8  Gal.  649), 
Sorolah  Dossee  v.  Bhoobuu  Mohan  Neoghy, 
(I.  L.  R.  15  Cal.  292),  Jugomohan  Haldar  v. 
Sarodamoyee  Dossee,  (I.  L.  R.  3  Cal.  149), 
Torit  Bhoosun  v.  Tara  Prosonno,  (I.  L.  R,  4 
Cal.  756),  Kristo  Bhabioey  Dossee  v.  Ashutosh 
Bose,  (I.  L.  R.  13  *:al.  39),  Guru  Gobind  Shaha 
V.  Anand  Lai  Ghose,  (5  B.  L.  R  15),  Isree 
Pershad  Singh  v.  Nasib  Kooer,  (I.  L,  R.  10 
Cal.  1017),  referred  to,  Sibbo  Soondery  Dabia 
V.  Bussoomutty  Dabia,  (I.  L.  R  7  Gal.  191), 
distinguished.  PQRNA  CHANDRA  OHAK- 
RAVARTIt;.  SAROJINIDEBl.  8  C  W- N. 
763  =  31  C  1085 

(13)  Grandson's  right  to. 

37  Intention  of  testator— Voidability  of 
restrictions  and  qualifications  imposed  — 
Right  of  suit -Doubtful  right.  31  0.  Ill  Col. 
274  P.  I. 

(14)  Illegitimate  son. 

38  Devolution  of— Restitution  of  grant 
vf'ith.  altered  conditions- Construction  of — 
Grant.     24  M-  562  Col.  303  P.  II. 

39  Right  of  illegitimate  son  of  a  sudra 
not  born  of  a  female  slave  in  the  ancestral 
property.  28  0.  194.  See  Hindu  Law— Illegi- 
timacy No.  4. 

40  Sudras— Right  to  collateral  succession 

Illegitimacy  to    partition.     25  M.  429.     See 

Hindu  Law— Illegitimacy  No.  6. 

(15)— Impartible  estate. 

41  Impartible  estate— Effect  of  partition 
of  divisible    property.    24    M  147    Col   894 


Hindu  law— pArtition    {Contd.) 

• 

P  II, 

I  ( 16)  -Joint     family. 

42     Partition — Joint  family  —Partition     of 

I  wliole   joint   family    property     nut   claimed. 

\  The  plaintiff,  a  member  of  a  joint  family, 

sued  iho  defendant,  another  member  of 
the  same  family,  for  partition  of  certaia 
property,  which  had  once  been  the  pro- 
perty of  the  joint  family  as  a  whole,  but 
which  at  the  time  of  the  suit,  had  come 
to  be  the  joint  property  of  the  plaintiff  and 
the    defendant     only. 

Held,  that  it  was  not  necessary  for  the 
plaintiff  to  include  in  the  suit  other  pro- 
perty which  belonged  jointly  to  the  plaintiff, 
the  defendant  and  other  members  of  the  joint 
family.  Purushottam  v.  Atmaram.  (I  L  R 
23    B    596).     referred  to.— LACHMI  NaRAIN 

I  V.  JANKI  DAS.    AWN  1901  P  50=23 
A   216- 

!       43     Presumption  as  to  paternity  Applicable 
i  only   to     offspring   of   married   couple.     27  M 
I  32   Col    233    P   I. 
i      44     Agreement   to  receive  income  of  share 

— Agreement;    t,o   receive    price   of  share.     25 

M    585    Col  2086  P  I. 

46     Mortgage   of   undivided   share — Effect 

of,    on    mortgagees     right.      24     A    483.      See 

Hindu  Law— Joint  family — Mortgage. 

(17)— Leases   existing,  no  bar  to. 

46  Exidtonce  of  leases  ever  family  pro- 
perty no  bar  to  partition— No  claim  for 
partition.     25  M  504    Col   434   P   I. 

47  Partition  suit  for — Evidence  that  th  e 
joint  property  had  been  leased— Available  for 
partition  -  Maintainability  of  suit. 

In  the  course  of  the  hearing  of  a  suit 
for  partition  brought  by  one  of  several  joint 
shrofcriemdars  against  the  rest,  it  transpired 
that  the  lands,  of  which  partition  was  sought 
had,  a  few  yoars  before  suit,  been  let  on 
lease    for  a  period    of  twenty-four  years. 

Held  that  'his  was  no  ground  for  reject- 
ing the  suit.  Delivery  of  the  lauds  which 
might  be  found  to  be  in  the  possession  of 
tenants  could  be  given  under  s.  264  of  the 
Code  of  Civil  Procedure  UPPaLA  RAGHA- 
VA  (JHARLU  V  UPPALA  RAMaNUJA 
OHARLU,  26  M-  78- 

(18)  Minor  members,  right  to. 
48     J't'it  Hi'idu  family  -Minor — Right   of 

minor  member  of  a  joint  family  to  sue  for  par- 
tition . 

Held  that  a  minor  member  of  a  joint 
Hindu  family  may  institute  a  suit  for  and 
obtain  partition  of  his  suare  in  the  joint 
family  property  if  there  exist  circumstances 
such  as  in  the  interest  of  the  minor  render 
as  adviseable  that  his  share  should  be  set 
aside  and  secured  for  him.  BHOLA  NATH 
GH^SI  RAM.  AWN- 1907  p.  86=29  A. 
373 
^  49  Minor  co  parceners — Gift  by  father  to 
[children  oat  of  join  .  estate.  4  B.  L.  R.  883 
See  Hindu  Law — 0i/^  No.  16 

(19)  Minority   of  some  members. 
50     Right   to    partition— Adopiion   by  wi- 

1  dow   with  authority   of   husband— Partition 
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between   raiuors.   11   C.   W.  N.  7G9— 31  B.  373 
(p.  c.)   Col.  1188  P.  II. 

51  Requibiitos  for  partition — Effect  of 
deed  as  regards  minor  members  of  the  joint 
family — Ro-union  of  member  after  onco  se- 
parating himself.  30  0.  738  at  772  (p.  c.) 
Col.  203    P.  I. 

(20)     Mokarridar's  right  to. 

52  Right  of  person  holding  temporarij  or 
qualified  interests  —  Mokarari  lease. 

Partition  should  not  bo  allowed  when 
the  interests  of  one  or  more  of  the  persona 
owning  interests  in  the  property  to  be  parti- 
tioned is  of  a  temporary  and  qualified  charac- 
ter— i.  e.,  not  a  permaueut  and  transferable 
interest  and  when  there  may  be  apprehension 
that  the  division  effected  may  not  have  an 
enduring  effect.  A  vioUarari  lease,  which  by 
its  terms,  was  to  become  null  and  void  on 
default  of  payment  of  certain  instalments  of 
rent  as  also  upon  alienation  by  inukararidar, 
was  not  an  interest  of  such  a  permanent  and 
transferable  nature  as  to  ensure  that  any 
division  that  might  be  effected  would  be  of 
enduring  effect.— BEPIN  BEHAllY  MITTER 
V.  LALA    BHAGWAT    SAHAI.      9    C    W    N 

699. 

(21)     Mother's  share. 

53  Right  of  son  to  demand  partition 
during  father's  life — Rights  of  mother  on  par- 
tition—  Her  right  to  separate  allotment  and 
enjoyment  of  share  alloted,  during  her  hus- 
band's life.  32  C.  234.  See  Hindu  Mainte- 
nance—Wife's  right  to. 

54  Mother's  share — Reversion — Right  to  sue 
— Survival  of. 

The  right  of  the  mother  to  a  share  of  the 
father's  properties  on  a  partition  among  the 
sous  is  in  lieu  of  maintenance  and  such  share 
on  her  death  reverts  to  the  sons.  V'^here  the 
mother  brought  a  suit  against  the  sons  for 
the  share  of  certain  Governmant  Promissory 
Notes  which  had  been  partitioned  amongst 
themselves  by  them. 

Held,  on  her  death  the  right,  to  sue  did 
not  survive  in  her  exfcutor.  TIRPURA 
SUNDARlDKBIv.DAKHiNA  MOHAN  ROY. 
6  0  L.J.  810  =  11  C.  W  N  698 

55  Mother's  share  on — Mitakshara— Stri- 
dhan — Share  which  a  woman  takes  on  partition. 

According  to  the  law,  as  laid  dowu  in  the 
Mitakshara  property,  acquired  by  a  woman 
by  partition  is  her  UridJian,  and  follows  the 
rule  of  descent  laid  down  for  such  property, 
i.  e.,  devolves  on  her  death  on  hf r  own  heirs, 
and  not  on  the  heirs  of  her  husband.  3  All., 
88;11M.  1.  A.  487  and  139;  L.  R.,  6  I.  A  , 
15  ;  3  Mad.,  200  r  20  W.  R.,  192,  195  and  386  ;  9 
W.  R.,  Gl  ;  16  Cal.,  75S  ;  23  Cal.,  262  ;  11  All., 
296,  referred  to.  CHHIDDU  v.  NAUBaT. 
W  N  A  1901  P  171  =  24  A  67 

56  Mother's  share  on  —  Widow's  share  on 
partition— Stridhan.     24    A.  82  Col.  2133  P.   I. 

57  Joint  family  estate — Separate  Posses- 
sion of  joint  estate  by  a  co-parcouer -Rights 
of  purchaser  from  the  co-parcener — Parti- 
tion 8  B  L  R  39.  See  Hindu  Law— Joint 
family  No  '^3. 


Hindu  law— Partition  (Contd.) 

58  Partition— Hindu  Law— Purchaser  oi 
portion  of  property  belonging  to  a  jiint  Hin- 
du family  AWN  1905  P  169-2  A  L  .J  700 
—  28    A    39  Col   688   P    II. 

22  Partial. 

59  Rartial  partition  —Right  to  sue  for  par- 
tition   of   a  portion    of  property. 

One  of  two  brothers  who  formed  a  joinfc 
Hindu  family  sold  his  own  iuterest  in  a 
portion    of'the  joinc   family    property. 

Held,  that  it  was  competeut  t,o  the  other 
brother  to  sue  for  partition  of  his  share 
in  tho  property  so  dealt  with  without  ask- 
ing also  for  partition  of  the  remainder  of 
the  ioint  family  property.  23  A  216,  19  M 
867  tol.— RAM  GHAHAN  v.  AJUDUIA  PRA.- 
SAD.    1905  AWN   174;  28  A   50 

60  Vakil— Scope  uf  his  authority —Hig 
power  to  abandon  issue  — Limitation— Gourta 
power  to  raise  on  issue  as  to  Hindu  Law — 
Partition—Suit  for— Joint  Hindu  Family- 
Manager  bound  to  account  for  funnily  je- 
wels admittedly  belofigmg  to  the  family. 
25  M  367-6  C    W   N  461    Col  8    P    I. 

61  Partition — Joint  family —  Partition  of 
whole  joint  family  property  not  claimed. 
AWN  1901  P  50-23  A  210  See  Hindu, 
Law — Partition  No.    42. 

62  Partition— Agreement  not  to  separata 
— Consideration— Suit  for  partition  against; 
co-sharers  and  manager — Eoquiry  by  com- 
mission if  the  plaintiff  has  oiniLtod  to  in- 
clude in  his  plaint  any  joint  property,  28 
C  769   Col   514   P  II. 

23  Partible  property. 

63  I  nam.  Effect  of  enfranchisement  by 
Government — Hindu   Law — Partition. 

Tho  plaintiff  and  the  first  defendant 
were  undivided  uterine  brothers,  and  the 
second  defendant  was  their  undivided  ne- 
phew of  tho  half-blood.  The  plaintiff  brought 
the  present  suit  for  partition  of  various 
items  of  property,  including  items  5  .to  7. 
These  three  items,  the  first)  of  which  was 
dry  laud,  and  the  other  two  wet-lands,  were 
emoluments  annexed  by  tho  State,  on  ma- 
niyam  or  inam  tenure  to  the  hereditary 
office  of  karnam  in  a  ryotwari  village.  The 
plaintiff's  father  as  the  cognate  heir  of  the 
deceased  incumbent  of  the  office  was  order- 
ed to  bo  appointed  his  succe.saor,  and  the 
lauds  attached  to  the  office  were  ordered 
to  be  delivered  to  tho  plaintiff's  father  and 
were  actually  delivered  to  him.  It  was  ad- 
mitted that  the  lande  themselves,  and  not 
merely  the  Government  assessment  thereon, 
formed  the  emoluments  of  the  office,  i.e., 
both  the  kudioaram  and  tho  vulvaram  for- 
med the  service  inam.  Before  the  actual 
delivery  of  the  lands  to  him,  tlie  plaintiff's 
father  applied  for  registry  of  the  iiia)n  lands 
— items  5,  6  and  7— in  his  name,  and  hia 
name  was  included  in  the  register.  Short- 
ly afterwards  the  second  defendant's  father, 
who  was  the  eldest  brother  of  the  plaintiff 
and  the  defendant  No.  1  died,  and  the 
plaintiff's  father  then  reaigned  the  office  of 
karViaDL  iu   favour   of  tho  buoond  defendant. 
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who  was  then  minor,  and  the  Collector 
accordingly  appointed  tho  second  defendant 
to  tho  office.  It  vvaa  found  that  item  No.  6 
liad  boon  enfranchised,  and  that  the  title- 
deed  had  been  issued  to  tho  the  second  de- 
fendant--' 

Jfcid,  that  the  item3  5  to  7  could  not 
bo  said  to  be  tho  exclusive  property  of  the 
second  dofendunt  and  wore  liable  to  parLJ- 
tion.— iO  Mad  i;  21  Mad  47;  16  Mad  2S4  ; 
8  Mad   2i9  discussed. 

,  Per  Bhashyam  Ayyancjar,  J. — Tho  on- 
fraochisomont  of  a  service  inarii  does  not 
operate  as  a  resnrapLion  and  fresh  grant  by 
Government,  fmbj^ct  to  the  payment  of  a 
quitrent,  any  more  tban  it  is  so  in  tho 
case  of  the  enfraiichisoment  of  a  personal 
inam 

According  to  the  theory  applicable  to 
grants  of  land  or  land-revenue,  made  by 
the  ruling  authority  in  this  country  for  a 
f^pticilied  religiou«  or  charitable  puiposo,  tho 
grand  is  not  construed  as  an  ouLaud  our 
grant  but  as  reserving  a  reversion  wbeu  tho 
parlicuiar  trust  fails,  and  the  doctrine  of 
cypres  is  therefore  considered  inapplicable 
to  them.  It  is  open  to  the  ruling  power 
to  resume  the  gra.nt  and  appropriate  it  for 
other  religious  or  charitable  purposes,  or 
incorporate  it  with  public  revenue.  In  the 
latter  case  Government  simply  imposes  full 
assessment  without  extinguishing  the  right 
of  the  family  of  the  grantee  in  the  laud 
nnd  making  a  fresh  grant  of  it.  When  a 
personal  inam  is  enfranchised  by  the  im 
position  of  a  quit-rent,  the  resumption  by 
Government  simply  consists*  of  so  much  of 
the  assessment  or  melvaram  as  is  equal  to 
the  quit-rent,  neither  the  land  nor  the  as- 
Bessmcht  in  excess  of  the  quit  rent  being 
resumed.  The  enfranchisemeiit  of  village 
service  inams  which  arc  one  of  the  descrip 
tions  of  iiiams  stand  on  the  same  footing 
so  far  as  the  family  in  which  the  village 
office   is    hereditary   is  concerned. 

Per  Moore,  J.— Whether  item  5  is  held 
lo  be  the  self-acquisition  of  the  plaiotiC's 
father,  or  to  have  been  received  by  him 
in  continuation  of  the  former  title  the  effect 
would  be  the  same,  and  the  plaintiff  would 
be  entitled  to  a  share  of  it  in  partition. 
As  to  items  6  and  7,  there  v/as  no  fresh 
grant  cf  the  land.  GUNNAIYAN  v.  KA- 
MAKCHl  AYYAR.     26  M  889- 

64  Partition— Transferee  of  portion  of 
estate — Lessee  of  share  of  estate  for  term- 
Right  to  sue  for  partition.  27  M  361  Col 
568   P   I. 

24    Presumption. 

65  Presumption  as  to  separation  of  all 
members  on  the  separation  of  one  of  them 
Hindu  Law.  9  0  C  216,  See  Hindu  Law 
Joint  family  -Separation. 

66  Hindu  Law— Dayabhaga— Joint  family 
—  Pr'-sumption  of  joint  property  31  C  448 
See  Hindu  Law — Joint  family. 

(25)     PUHCHASER  FROM  CO-PARCENER,  HIS  RIGHT 
TO. 

66  (a)    Right  of  purchaser  of  undivided 
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share  of  a  member  after  vendor's  death.  25 
6U(J.  See  Hindu  Laiv — Joint  family — Co-parce' 
ncri — Alienee, 

67  Power  to  affect  partition  property 
alienated  to  third  party  by  coparcener — 
Method  of  partition.  17  M.  L.  J.  G17  Col.  701 
J'.  11. 

26    Reunion. 

See  Hindu  Law—Bz-union, 
(27)    Self-acqusition. 

68  Joint  or  separate  property— Evidence 
—  liurden  of  proof.  2  A.  L.  J.  658.  See  Hindu 
Law — ConstUuLion  and  nature  of. 

69  Joint  family— Proof  of  solf-acquiaitions 
— Findings  of  fact  based  on  presumptions 
only.     25  B.  367  Col.  314  P.  II. 

70  Joint  Hindu  family — Ancestral  pro- 
perly.    A,  W.  N.  1902  P.  20  Uol   2LGG  P.  I, 

71  Hindu  Law — Inheritance  — Will — Pro- 
perty inherited  from  collaterals — Ancestral 
property  —  Self-acquired  proprjrty— Separate 
property.     4  B.  L.  11.  257  Uul   2166  P.  I. 

72  Father  by— Hindu  Law— Self-acquired 
property-— Ancestral  property-Father's  power 
over  self- acquired  property.  24  M.  429  Col. 
2126  P.  I. 

73  Mitakshara — Succession— Ancestral  xjro- 
perly  —Property  inherited  from  father's  mater- 
nal (jrand  fathar. 

In  a  suit  for  partition  brought  by  plaintiff 
against  hia  father,  as  first  defendant,  and 
others,  plaintiff  sought  to  recover  a  share  of 
property  which  had  come  to  first  defendant 
from  the  father  of  the  first  defendant's  adop- 
tive mother. 

Held,  that  plaintifltbeing  a  joint  owner 
with  first  defendant  in  the  property  was 
entitled  to  partition  of  it.  25  Mad,,  678  and 
27  Mad.,  300  followed.  VYTHINATHA 
AYYAR  V.  YEGGIA  NARAYANA  AYYAR. 
27  M-  882. 

74  Father  by— Hindu  Lt&w— Mitakshara 
family— Status  of  members—Power  of  mem- 
ber to  dispose  of  his  share.  6  C.  W.  N.  651 
Col.  2124  P.  I. 

75  Separate  property  of  father — Suit  6e- 
tween  sons  for  possession. 

P.,  after  separation  from  his  son,  acquired 
against  a  certain  person  a  money  decree,  but 
died  before  the  execution  thereof.  Appellant's 
name  was  brought  upon  the  record  as  the 
representative  of  his  father  P.,  and  in  the 
execution  of  the  decree  he  purchased  the 
property  in  suit  at  an  auction  sale,  the  amount 
of  the  Judgment  debt  being  credited  towards 
the  purchase  money. 

The  respondents,  sons  and  grandsons  of 
P.,  sued  him  for  possession  of  their  share  in 
the  property. 

Held,  as  it  was  not  the  joint-family  pro- 
perty of  the  parties  and  as  their  title  to  it 
did  not  arise  by  survivorship  but  as  heirs  of 
P.  the  respondents  were  entitled  to  sue  for 
their  share  of  it  whether  there  was  or  was 
not  joint  family  property  which  remained 
to  be  partitioned.  MAHTAB  CHAND  v, 
RUP    CHAND.     7  0  C  96. 
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Hindu  law— Partition  (Contd.) 

28    Son's  right  to. 

76  Her  right  to  separate  allottnont  and 
erijovmeut  of  aliare  allotted  duri' g  her  hus- 
band's life.  32  C  234,  1  C  L  J  283,  9  OWN 
210 -See  Maintenance — Wife'  ri(j]t,t  to. 

78  Hindu  Law--Mayukha  —  ParLilion — 
Rigltt  of  sou  to  partUion  during  life  time  of 
father. 

Held,  that  under  Mayukha  Law  a  3oa 
cannot  in  the  life-tftne  o£  his  father  and 
uncle,  for  partition  of  the  ancestral  family 
property  and  for  the  possession  of  his  share 
therein,  the  father  not  assenting  thereto. 
JIVABHAI  VADILAL  v.  VADILAL  SAKAR- 

CHAND.    7  B  L  R  232. 

79  Whether  a  defective  mortgage  creates 
a  charge   24  M  397  Gol:  717  P  I. 

(29)  Stamp. 

(See  Stamp  Act  II  of  1899  art  46}  Cd,  890 
P.  T. 

(30)  Step  mother's  share  on. 

80  Mitakshara — Partition  amongst  S07is — 
Steps- mother's  share. 

Under  the  MitaJcshara  law,  a  step-mother 
is  entitled  to  a  share  on  a  partition  amongst 
the  sons.  CHOWDHURY  THAKUR  PRO- 
SHAD  SHAHI  V.  MU3ST.  BHaGBATI 
KOER.     1  C-  I*.  J.  142. 

81  Of  stridhau   to    bo   deducted  from  the 
share — Expenses   for    prospective  ceremonios 
of  nephews  and  nieces  not  allowed   31    B.    45  | 
See  Hindu   Laiu — Religious  ceremonies  No.  1. 

(31)  Uncle  and  nephews. 

82  Partition— Effect  of  partition  of  family 
properly  betiocen  tioo  branches  of  the  family 
without  specification  of  individual  shares  of 
one  branch. 

By  an  award  the  property  of  a  joint 
Hindu  family  consisting  of  an  uncle  and 
two  nephews  was  partitioned,  one  share  be- 
ing allotted  to  the  uncle  and  one  to  the  ne- 
phews, but  cothiug  was  said  as  to  the  shares 
to  be  taken  by  the  nephews  individually,  nor 
did   they  express  any  desire  to   separate. 

Held  that  the  presumption  was  that  the 
share  of  the  nephews  still  continued  to  the 
joint  property  so  far  as  they  were  concerned 
Balkisban  Das  v.  Ram  Narain  Sabu,  I.  L.  R. 
30  Ca,lc.  738,  dibtinguished.     DUUGA    DEI  v. 

Balmakund,  29  A  93. 

(32)  Widow's  share, 

83  Partition— Suit  by  one  of  throe  widows 
against  her  two  co-widov\?s  for  partition  of 
widovvd  estate  in  their  lata  husbands  proper- 
ty— Proof  of  unchasitity  Part  of  plaintiff, 
during  widowhood  24  M.  441  Col  1131  P  I. 

84  Cuiislruction  o/— Res  judicata— par/;i- 
tion  by  suns — "  Shalt  divide  my  properties 
among  viy  suns  in  eq^ual  shares,"  if  operative 
as  g^ft — Mother's  share,  how  far  off''  cted  by 
shares  oilierwise  inlieriied  by  her — Esiim(xting 
mother's  ahare — Stridhan  from  her  hu^and's 
estate,   credit   for — Form  of  decree. 

The  decision  in  a  former  suit,  of  ques- 
tions not  absolutely  necessary  for  the 
determination  of  that  suit,  cannot  be  regard- 
ed as  »es  Judicata  betwoea  the  samo  parlies 
in  u»  later    suit. 


Hindu  law -Partition    (Oontd.) 

If  there  ho  an  express  gift  to  the  song 
l)y  a  will  of  all  the  testator's  properties,  hig 
widow's  right  to  a  share  on  p-irtitioii  by 
the   sotiais  defeated    17  0   BSG   followed. 

The  direction  in  a  will—"  On  my  young- 
est sou  atLainiijg  the  ago  of  21  years  the 
said  executrix  shall  divide  my  properties 
among  my  sons  in  equal  shares  was  constru- 
ed not  to  operate  aa  an  express  gift  in  favour 
of  the  sons  but  only  to  postpone  partition 
to  a  particular  data  12  0.  1C5  followed,  15  0 
292  distinguished. 

When  a  Hindu  mother  is  otherwise 
entitled  to  a  share  in  lieu  of  her  mainten- 
ance on  the  partition  of  the  father's  estate  by 
the  song,  her  right  is  not  affected  by  the  fact 
that  she  has  already  inherited  a  share  of 
the  samo  estate  from  one  of  her  rleceased  sona 
3   C  149  followed. 

In  estimating  the  share  which  a  mother 
is  entitled  to  in  lieu  of  her  maintenance  out 
of  the  father's  estate,  credit  must  bo  givea 
for  any  property,  which  she  has  received  aa 
stridhan  from  the  father's  estate  10  0  1G5 
followed.  POORENDRA  NATH  SEN  v. 
SRIMATI    HEMANGINI  DA33EE.     12  G  W 

N   1003. 

33  Widows   right  to. 

85  Hindu  widow  having  life- inte'r est  in 
ho.r  htisband's   estate  claiming  parti'ion. 

Held,  that  a  Eliudu  widow,  haviug  a 
life- interest  in  her  husband's  estate,  is  en- 
titled to  claim  partition  in  Rf; venue  Court. 
MAHADEO  SINGH  V.  MUSAMMAT  DEO 
KOER.     9   O  C    53. 

34  Wife's  right    to, 

86  Panition  and  maintenance  -—  Wife's 
right   to. 

A  claim  by  a  wife  in  the  life  time  of  tha 
husband  for  partition  or  maintenance  is  not 
sustainable  in  the  absence  of  any  allegatiou 
that  the  husband  has  refused  or  has  ceased 
to  maintain  her.  PUNNA  BIBI  y.  RADHA 
KISSEN    DAS.     31  C   476. 

40    Keligious  ceremonies. 

1  Expenses  for  to  be  set  apart  in  a  partition 
--Expenses  for  ceremonies  of  brother's  sons — 
Share  of  step -viother — Value  of  stridhan  to  ba 
deductid  J ru:n  siiure— Expenses  for  ceremonies 
of  grandchildren. 

In  a  suit  for  partition  brought  by  a 
Hindu  against  his  father  and  brothers,  the 
brothers  are  entitled  to  have  set  apart  from 
the  family  propertey  a  sum  sufficient  to 
defray  the  expenses  of  their  prospective 
thread,  betrothal  and  marriage  ceremonies, 
such  sum  to  be  calculated  according  to  tha 
extent  of  the  family  property.  \  father's 
wife  is  on  such  partition  entitled  to  a  share 
equal  to  that  of  a  son  but  from  her  share 
must  be  deducted  the  value  of  any  stridhan 
received  by  her  as  a  gift  from  her  father-in- 
law  or  husband.  The  chiJren  of  a  brother 
on  such  partition  are  not  entitled  to  any  sum 
for  the  porformance  of  their  prospective 
thread,  betrotherl  or-  marriacjo  ceremonies. 
JAIRAAI  u.  NATHU,    8  B-  L,  E.  632--3i 
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Hindu  law -Religious'  ceremonies 

(dontdj. 

B.64 

2  'Tain  widow  to  perform  funeral  cere- 
monies of  her  husband.  29  B.  316  Col.  1150 
P.  II. 

41    Reli^cTious  endowments. 

1  Alipiialioii  of  property  —  Charitable 
trust — Power  of  manager — Attestation  as  a 
witue.=(s.     25  A    'JO(i  Col.  2122  P.  I. 

2  B' quest  fcUoivc(i  by  endowment— Beli- 
gions  anduwmont—Endoioment  to  take  effect 
after  a  life  euale. 

Ili'ld,  that  there  is  no  objection  to  the 
limitation  by  a  Hindu  testator  or  settlor  of 
a  life  estate  followed  by  an  endowment  of 
property  to  religious  or  charitable  purposes. 
GOBIND  PliASAD  V.  OOMTL  5  A  L.  J. 
2f)Q  A  W  N  1908  P  182-80  A  288 

3  Ooriritvucfcioii  of  deed  of  trust  —  Aliena- 
tion by  Hindu  widow  —  Suit  to  recover 
property.     31    B   1   Col    1863   P   I. 

4  Conshuction  of  Hlvdu  will — Endowments 
—Shebailship—Validiiy  of  Bf quest— Intention 
of  Foundress—  Usage— Custom. 

Where  the  intention  of  the  foundress 
of  a  private  religious  endowment  was  that 
all  her  lineal  descendants  should  hold  the 
debutter  property  and  jointly  perform  the 
worship  of  the  idol,  aud  the  testator  (one 
of  her  descendants)  bequeathed  the  pala,  or 
turn  of  worship,  to  his  wife  and  on  her 
demise  two  one  of  his  to  nephews,  grand- 
nephew,  and  their  lineal  descendants  to  the 
exclusion    of   the  other    nephew. 

Hili,  that  the  bequest  was  not  in  ac- 
cordance with  the  iniention  of  the  found- 
ress, nor  the  Hindu  Law  ;  and  that  there 
■was  no  established  usage  or  practice  in  the 
family  to  justify  it.  The  office  of  shebait  is 
not  oivisable  except  by  custom.  RAJESH- 
WAR  MULLIOK  V.  GOPESHWAR  MUL- 
LICK.    ii  C  Wjf  782=84  C  828. 

6  Debutter  estate  —  Permanent  lease, 
grant  of— Suit  to  set  aside  lease  and  recover 
possession.     33  C.  511  Col.  1760  P.   I. 

6  Debutter  estate—  Succession  in  manage- 
ment—Joint Hindu  family  —  Right  of  suit 
33,  C.  507  Ool.  1144  P.  II. 

7  Dedication  —  Presence  of  guardian  — 
Juridical  person  —  Right  of  suit.  32.  C.  129 
Col.  1744  P.  I. 

8  *  Dedication  —  Religious  Endowment  — 
Succession  to  property  of  mahant—  Chela  — 
Succession  in  managemejit  of  endowed  property 
under  deed  of  endowment  —  Mortgage  by  mana- 
ger —  Money  advanced  out  of  profits  of  dedicat- 
ed property  —  Bight  of  successor  to  sue  on 
mortgage. 

A  mortgagee  who  was  the  mahant  of  a^ 
order  of  bairagis  or  religious  mendicants,  by 
a  deed  of  endowment,  dedicated  certain  self- 
acquired  property  to  the  service  of  an  idol, 
of  which  he  made  himself  trustee  and 
manager,  and  nominated  and  appointed  the 
plaintiff,  who  was  his  chela,  to  succeed  him 
on  his  death  in  the  trusteeship  and  manage- 


Hindu  law 


Religious  endowments 

(Contd.) 


ment.  In  a  suit  on  the  mortgage,  the  evi- 
dence showed  that  the  money  advanced  to 
the  defendant  was  part  of  the  profits  of  the 
estate  so  dedicated.  Held  by  the  Judicial 
Committee  (reversing  the  decision  of  tha 
Court  of  the  Judicial  Commissioner  of  Oudh), 
that  the  plaintiff  on  his  succession  was 
entitled  as  such  trustee  and  manager  to 
maintain  the  suit  an(f  recover  the  money 
duo  by  the  defendant  on  the  mortgage. — 
fMOHUNT)  BT8HAMBAR  DaS  v.  DRIGBI- 
JOY  SINGH  7  B-  L,  K.  869  =9  0-  W.  N, 
914  -  M  L.  J.  1905  p.  823  =  27 
A.  681  (p.  C.  ) 

9  Dedication*  by  widow — Sheba  of  Thakars     • 
— Reversioner   suing   for   declaratory  decree. 
32  C.   473  Col.    181G3  P.  I. 

10  Devolution — Citstom — Religious  endow- 
ment—Succession— Escheat — Right  of  superior 
gaddi. 

Where  it  was  proved  that  the  land  in 
suit  had  descended  for  at  least  five  genera- 
tions from  gtirii  to  chela. 

Held,  that  it  must  be  regarded  as  endow- 
ed property  and  not  the  private  property  of 
the  last  holder  of    it. 

Held,  also  that  the  rule  of  succession 
from  gur^i  to  chela  could  not  be  altered  to 
make  the  land  descendible  to  the  heirs  of  the 
last  holder  of  it  by  his  entering  married  life 
against    the    custom    of    the   order. 

Held,  further,  that  it  was  proved  thafc 
in  the  absence  of  any  chela  of  the  last 
holder  the  land  reverted  to  the  mahant 
of  the  superior  gaddi  to  which  the  institu- 
tion concerned  was  subordinate.  HaR  DEVI 
V.  CHARN  DAS.  101  P.  R.  1905  =  12  P. 
L  R.  1906. 

U    Gift  to  idol. 

On  the  construction  of  a  Will  of  a  Hin- 
du testator,  which  provided,  after  the  ap- 
pointment of  executors  in  clause  1,  for  certain 
legacies  in  clause  2,  and  then  in  clause  3  all 
the  other  estate  of  the  testator  was  dedicated 
to  his  family  idol,  and  in  tha  six  following 
clauses  provisions  apparently  inconsistent 
with  an  absolute  dedication  to  the  idol,  were 
made  viz.,  provisions  for  the  maintenance, 
out  of  the  income  of  the  estate,  of  the  testa- 
tor's wife  and  other  relations,  provision  for 
the  marriage  of  his  daughters,  for  their  re- 
sidence and  maintenance,  &c.j  and  finally  in 
clause  10  it  was  provided  that  the  estate 
would  remain  vested  in  the  family  idol,  that 
no  one  shall  be  heir  thereto  and  that  tha 
properties  shall  not  in  any  way  be  disposed 
of  for  any  kind  of  debt  of  any  person. 

Held,  that  there  was  an  absolute  gift  cf 
the  entire  estate  to  the  idol,  left  after  the 
payment  of  the  legacies  specified,  and  subject 
to  the  dispositions  and  payment  of  the  ex- 
penses incidental  thereto  mentioned  in  the 
intermediate  clauses  of  the  Will.  8  M  I  A  66, 
L  R  6  I  A  182  ;  5  Cal.,  438  distinguished. 
SRINEBAS  DAS  v .  MONMOHINI.     3  C   L  J 

S24- 

See  for  other  facts  Col.  438  P.  I.  and  570; 
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685  P.    II. 

12  Giffc  to  idol  — Grant  in  favour  of  temple 
— Charge  upon  village  out  of  profits  of  which 
it  was  to   bo  realised.     4  O  G  GI  Col.  2170  P.  I. 

13  Hereditary  trustees — lieMfjvnis  Endow- 
ment—  Right  of  suit — Person  interested  as  wor- 
shipver  can  be  added  as   loarty. 

Persona  interested  as  worahippers  in  a 
public  religious  institution  may  bo  added  as 
parties  to  a  suit  instituted  by  a  trustee  on  be- 
half of  the  institution  against  tliird  parties,  if 
such  joinder  is  considered  by  the  Court  as  de- 
sirable.in  the  interests  of  the  trust.  Nara- 
yanasami  Gurukkal  v.  Irulappn  (12  M  L  J 
355),  followed.  CHIDAMBARAM  CHETTIAR 
v.  RANGACHARIAR.     15  M  L  J  475  =  29  M 

106 

14  Land  Acquisition  Act — Award  direct- 
ing compensation  — Money  allowed  for  chari- 
ty—Property acquired  bygovernment  to  be 
inveated.     29  M  117  Col.  865  P.  I. 

15  Mahantship  —  Siiccession  —  l4§skhari 
Vaishnavas — Chella,  namination  —  Bhandara 
ceremony. 

In  the  Asthal  Raghubi  ('hak  alias  Ram- 
pati  of  the  Lashari  Vaishnavas  on  the  death 
of  a  mahant  a  chela  succeeds  if  there  is  one, 
and  if  there  be  more  than  one,  a  successor 
is  appointed  by  the  mahant  from  among 
the  only  chela  of  the  deceased  mabant  to 
succeed , his  guru  by  the  due  performance  of 
ceremonials  and  when  he  has  performed 
the  sradh  and  cremation  ceremonies  of  the 
deceased,  he  is  entitled  to  suoceed,  as  ma- 
hant in  preference  to  a  gurubhai  of  the  late 
mahunt,  even  though  the  bUandara  cere- 
mony has  not  been  performed  by  him.  The 
bhandara  is  purely  a  formal  ceremony  which 
neither  confirms  nor  creates  title.  SATYA- 
DEO  DABS  V.  SANTOKE  DASS.  5  C-  L. 
J.,  860 

15  Mutt  — Suit  by  manager  in  private 
capacity— Subsequent  suit  as  manager.  28  B 
215  Col:    M97  P  I. 

16  Probate  —  Bequest  to  idol— Shebait's 
right— Probate    10  C  VV  N  232   Col.-  514  P  I. 

17  Public  tikana— Pre-existing  right  of 
Buit  not  taken  away  by  S  539  C  P  C — Juris- 
diction, not  waiver.  1  S  L  R  177  Col:  1219 
P.    I. 

18  Rnuivnl  of  mahant — Suit  for — Miscon- 
duct— Rights  of  villagers. 

Th.i  Subordinate  Judge  found  that  the 
defendants  Mahants  of  a  religious  institu- 
tion, had  iniscoi. dueled  thi'mselves  and  mis- 
matiaoed  the  institution  to  an  cxLont  justify- 
ing their  removal,  and  gave  the  plaintiffs,  as 
representatives  of  the  village  body,  a  decree 
for  tlie  removal  of  the  Mahant.-!  from  pos- 
session of  the  lands  attached  to  the  institu 
tion.  The  defendants'  appeal  was  rejected. 
The  land  attached  to  the  institution  was 
made  over  from  the  village  property  and  the 
Muafi  grant  was  resumed.  The  villagers  did 
not  luko  any  share  in  the  raani),^e,nellt.,  r)oi' 
ever  asserted  a  right  to  control  the  succession 
to  the   mahantship. 


Held,  that  since  the  villagers  had  not 
established  by  evidence  a  customary  right 
to  intervene  even  if  there  was  the  clearest 
proof  of  gross  misconduct,  the  suit  must  be 
dismissed.  The  general  principles  upoa 
which  oasoa  of  the  kind  should  be  doterjnin- 
ed  are  laid  down  in  P  R  122  of  1890,  3  of  1899 
and  89  of  1901. 

Held,  also,  that  there  was  no  sufficient 
proof  of  misconduct  against  the  defendants. 
BAGHWaN   das   v.   HARDIT   SINGH.     52 

PLR   1905  ^       ,      ^^ 

19  Shebait  of  a  trustee— Temple — Manager 
of  a  temple—  Trustee  of  tha  property — Services 
of  the  temple   performed  by   rotation. 

The  Manager  of  the  temple  is  by  virtue 
of  his  office  the  administrator  of  the  pro- 
perty attached  to  it.  As  regards  the  pro- 
perty the  manager  is  in  the  position  of  a 
trustee.  But  as  regards  the  service  of  the 
temple  and  the  duties  that  appertain  to  it, 
he  is  rather  in  the  position  of  the  holder  of 
an  office  or  dignity  v/hich  may  have  been 
originally  conferred  on  a  single  individual, 
but  whioh,  in  course  of  time,  has  become 
vested  by  descent  in  more  than  one  person. 
In  such  a  case,  in  order  to  avoid  confusion 
or  an  unseemly  scramble,  it  is  not  unusual, 
and  it  is  certainly  not  improper,  for  the 
parties  interested  to  arrange  among  them- 
selves for  the  due  execution  of  the  functions 
belonging  to  the  office  in  turn  or  in  soma 
settled  order  and  [sequence.  There  is  no 
breach  of  trust  in  such  an  arrangement  nor 
any  improper  delegation  of  the  duties  of  a 
trustee.  RAMANATHAN  CHETTI  v.  MU- 
RUGAPPA  CHETTI.  ML  J  1906,  P- 265 
=10  W  N  C  825-4  C  L  J  189  =  8  BLR 
498  =  29  M283  (PC). 

20  Shebaits  suit  for  recovery  of  advance 
made  by  him— Amendment  of  plaint  by  Ap- 
pellate  court.     5  C.  W.  N.    273  Col.  1279  P.  I. 

21  Shebait  several,  suit  by  one- Primogeni- 
ture—Suit for  possession  converted  into  suit  for 
redemption—  Mitakshara— Survivorship— Cus- 
tom of  Muth—Co-shebails,    made  defendants. 

To  recover  an  endowment  property 
from  a  third  party,  who  asserts  that  ne  is  the 
owner  thereof,  all  *^^he  trustees  of  the  endow- 
ment should  be  made  parties  to  the  suit, 
and  such  of  them  as  refuse  to  join  as  plain- 
tilTs  should  bo  made  defandants.  Where 
the  administration  of  the  trust  is  vested  in 
several  trustees,  thoy  all  form,  as  it  were, 
but  one  collective  trustee,  and  they  must 
exercise  the  powers  of  their  office  in  their 
joint  CMpacity  Their  if  (..rest  and  authority  be- 
ing equal  a::d  undivided,  they  cannot  act 
separatfclv,  and  all  inu.«'t  join  as  co-idain- 
tifTs,  only  those  un-willmg  io  become  plain- 
tiffs or  who  have  precluded  thenisi-lves  from 
b.  coming  t^o  miy  be  made  deftiuuaiits.  11  C. 
388;  8  I.  A.  1:55;  S  C.  42;  11  Ch  D.  121;  S  fold. 
Rep.  59i)  referred  to    26  0.  409    distinguished. 

If  one  of  several  joint  trustees  dies  the 
validity  of  tne  exercise  of  the  trust  powers 
by  the  survivors  depends  upou  the   nature  oi 
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such  powers  ;  it  those  povvora  arc  coupled 
with  an  interest,  or  arc  annoxod  to  the  of- 
fice of  the  trustoo,  they  will  pass  with  the 
trust  to  the  survivors  and  cau  ho  exorcised 
by  them. 

Amongst  Mitakshara  family  joint  she- 
baits,  the  right  of  sliebaitship  passes  by  sur- 
vivorship; and,  consequently,  upon  the  death 
of  the  original  plaintiff,  the  right  to  prose- 
cute the  suit  or  an  appeal  preferred  by  him 
vests  by  survivorship  in  all  his  brothers,  and 
one  of  thom  is  not  competent  to  obtain  an 
order  for  substitution,  as  if  ho  is  alone  on- 
titled  to  the  office  of  shebait  33  C.  507  R.  ; 
^6  C.  409  distinguished. 

A  suit  for  possession,  may,  in  the  dis- 
cretion of  the  Court,  where  the  circumstan- 
ces of  the  case  permit,  be  equitably  con- 
verted into  one  for  redemption.  But  this 
could  only  bo  allowed  when  the  mortgage 
is  a  valid  and  binding  one.  A  plaintiff  must 
ordinarily  succeed  on  the  case  he  has  made 
in  the  plaint,  &,nd  unless  there  are  special 
circumstances,  in  action  instituted  for  pur- 
poses absolutely  inconsistent  with  redemp- 
tion cannot  properly  be  converted  into  an 
action  to  redeem,  as  it  wolud  in  reality 
amount  to  the  conversion  of  a  suit  of  one 
character  into  a  suit  of  another  and  incon- 
sistent character  5  <\  265;  5  C.  969;  6  C  317: 
3  C.  W.  N.  325;  19  A  541;  21  A.  285;  5  Moore 
P  C  C  393;  35  Beav  353;  (1891)  A  C  69  R 
8  C  79;  B  C  690;  12  C  414;  28  G  517;  6  B 
495;  6  B  515:  7  B  146;  7  B  146;  7  B  526; 
8  B  168;  10  B  88;  20  B  196;  4  A  C  391  ex- 
plained and  dihtinguishod.  KOllILASARI 
DaSIi;.  MOHUNT  UUDRANAND  GOSWA- 
MI.    6  C  L  J  6ii7. 

22  Shebaits  suit  for  recovery  of  advance 
made  by  him— Succession  of  Mohant— Power 
of  mohant  to  alter  succession.  7  G  W  N 
145   Col   936   P   II. 

23  Shebaits  suit  for  recovery  of  advance 
made  by  him— Succession — Beligious  e^idow- 
ment. 

In  the  absence  of  express  directions  by 
the  founder  of  an  endowment  as  to  the 
management  of  endowed  property,  the  right 
to  nomiuaie  a  manager  reverts  to  the  heirs 
of  the  founder  on  failure  of  the  persons 
expressly  appointed  for  that  purpose.  18  All 
227  foUuiued.  OHANDRaNATH  CHAKRA- 
BaRTI  u.  JADaBENURA  CHAKHABARTI. 
A  W  H  1906  P  173=28  A  689 

24  Succession  to  management —Trust  for 
religious  purposes— Succession  to  property 
of  Hindu  Rohgious  mendicant  who  is  not 
a    hermit    or    ascutio.     3    0    C    281    Col    902. 

25  Suit  by  bhubait- Suit  for  recovery  of 
money  paid  lo  pleader  engaged  by  shebait 
for  benefit  of  a  dubutter  eaiate.  32  C  582 
Col   329    P   1. 

26  Suit  to  recite  sacred  texts  in  a  temple 
• — Suit  to  establish  ngnt  to  purfoim  religious 
ceremonies — Ciaim  for  imagitrary  damages — 
Jurisdictiou  of  (Jivii  Court.  'AQ  M.  2ij  Col. 
920  P.  I. 


Hindu  law 


Religious  endowments 
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27  Trustees'  right  to  create  a  perpetual 
tenure  —  Itnligious  andoiomr.nt — Tewire  in  per- 
petuity created  by  I rusLee  no i  binding  on  suc- 
ceeding trustees- Landlord  and  tenant— Madras 
Bent  Ilecovenj  Act  {V  III  of  i8G5),  Section  d— 
Termination  of  tenancy — Notice. 

The  trustee  of  a  religious  endowment  has 
no  power  to  create  a  tenure,  binding  his 
successors  in  perpetuity,  except  upon  very 
special  grounds.     27   Mad.,   291,  iS 5  followed. 

Where  the  tenure-holder  was  in  posses- 
sion of  the  land  on  certain  terms  which  had 
been  acquiesced  in  by  successive  trustees  for 
a  long  perijd. 

Held,  that  a  succeeding  trustee  could  not 
eject  the  tenure  holder  without  giving  him 
reasonable  notice  of  the  determination  of  hia 
tenancy,  and  that  the  tender  of  a  patta  at 
the  end  of  a  fasli  for  which  it  was  tendered 
could  not  be  treated  as  sufficient  notice. 
NARASIMHA  CHARI  u.  GOPALA  AYYAN- 
GAR.    28  M-  891. 

28  JtVords  to  create— Dobutter — Grounds 
for — Construction  of  document  of  title — 
Second  appeal.     9  C.  W.  N.  154  Col.  1251  P.  I. 

(42)  Ee-marriage. 

1  Hindu  widow— Second  marriage — Pro- 
perty left  by  son  from  former  husband— Sue- 
cesstion  to  such  property.  29  B.  91  Col.  63 
P.I. 

2  Hindu  widow— Effect  of  remarriage  on 
the  rights  of  a  Hindu  widow.  26  B  288  Col. 
63  P.  I. 

3  Hindu  widow— Right  to  succeed  to  son 
by  first  husband  dying  subsequent  to  re-mac- 
riage.     28  M.  425  Col.  64  P.  I. 

(13)  Re-union. 

1  Joint  family  property  ■—•  Partition  —  Re- 
union.     Test  of — Associated  brother.     Bight  of. 

Mere  living  togather  in  one  residence 
does  not  constitute  a  re-union,  but  there 
must  be  a  junction  of  the  estate, 

G.  and  his  brothers  partitioned  their  an- 
cestral property  ;  G.  was  a  bachelor  and  at  the 
time  of  his  death  left  four  of  his  brothers 
surviving.  Thereupon  the  plaintiff,  one  of  the 
brothers,  brought  a  suit  for  possession 
of  a  one- fourth  share  of  the  estate  left 
by  his  brother  G.  The  defendant,  another 
brother  of  G's ,  resisted  the  suit  upon  the 
ground  that  after  partition  G.  had  re-united 
with  him  and  was  up  to  the  day  of  his  death 
joint  with  him  and  that  he  was  entitled  to 
succeeu  to  G's  estate  as  an  associated  brother 
in  preference  to  the  separated  brothers.  It 
was  found  that  ''the  deleudaut  and  the  de- 
ceased remained  joint  in  residence,  food  and 
property,  aud  that  the  defendant  was  an  as- 
sociated brother  of  the  deceased." 

Held,  that  the  contention  was  valid  and 
the  suit  must  be  dismissed  for  it  amounted 
to  a  finding  of  "a  mode  of  re-union  after 
partition  such  as  the  Hindu  Law  contem- 
piutc;3j  sauGLiocs  and  rtquirus."    7   W   R  3o 
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referred  to.     PAUBHU  v.   JWALA.     2ALJ 
467-A  WN1905P.  183. 

2  Joint  foviUy  propariy  —  Partition  —  lie- 
tniion—MitaksJoif^a —  Viramitrodaya. 

Held,  that  ujidcr  the  Hindu  law  as  laid 
down  in  tbe  Mitaksihara,  there  can  bono  valid 
re-uuion  between  iirst  cousins.  The  Virami- 
trodaya can  bo  referred  to  to  explain  or  sup- 
plement the  JMitalcHhara,  where  it  ig  ambigu- 
ous or  silent,  bub  it  cannot  over-ride  the 
Mitakshara,  where  the  latter  is  clear  and 
ambiguous,  except  in  places  whore  the  Vira- 
mitrodaya is  regarded  as  the  ruling  author- 
ity. BASANTA  KQMAR  SINGHA  v.  JO- 
GENDIUNATII  SINGHA.  10  W  N  C  236 
-8CLJ98-3SC371. 

3  Presumption  as  to— Dayabhaga — Joint 
family.  31  G  443.  See  Hindu  Lata- Joint  fami- 
ly—Presiimptiou. 

4  ParLition--Test  of  —  Conduct  of  mem- 
bers of  family.  3  0  0  321  See  Hindu  Law 
Partition  No.  30. 


44— Reversioners. 

A.  Accoleratioa   of  estate. 

B.  Agreements. 

C.  Consent   of. 

D.  Contract   by  some. 

E.  Decree   against   widov/,  ef!ect   on. 

F.  Enfranchisement  in   widow's   name. 

G.  Nature   of  the   estate. 
H.  Privity   among. 

I.    Release  by   reversioner    in   widow's 

favour. 
J.     Resjudicata. 

K.    Right  to  maintain   suit. 

L.    Right    to    redeem    during    widow's 
life-time. 

M.     Suit   by  reversioners. 

N.     Suits  for  possession. 

0.     Transfer    of   bis   expectency    by  a  re- 
versioner. 
A.    Acceleration  op  estate. 

1  Accelaration  of  sutcession  of— Prescrip- 
tion—Adverse  possession  -PoNseasiuti  by  guar- 
dian prima  facie  not  adverse  to  the  loard — 
Hindu  Laio—No  acceleration  toliere  gift  to  pre- 
sumptive reversioner  subject  to  obligations- 
Insolvent,  undischarged,  may  sue  for  after 
acqiLired  property  moveable  or  immoveable  if 
the   Official   Assignee     does   not   intervene. 

It  is  well  established  that  possession  is 
never  to  be  considered  adverse  if  it  can  be 
referred  to  any  lawful  authority.  Posses- 
sion of  the  ward's  property  by  a  guardian 
will  be  presumed  to  bo  on  behalf  of  the 
ward  and  will  not  in  the  absence  of  evidence 
to  the  contrary  be  held  to  be  adverse  to 
the  ward.  A  gift  by  a  Hindu  widow  of 
property  in  which  she  has  a  widow's  estate 
to  the  presumptive  reversioner,  has  not 
the  effect  of  accelerating  the  succession  of 
such  reversioner  if  the  transfer  imposes  on  the 
reversioner  obligations  which  would  not 
have  existed  if  the  property  had  devolved 
on  him  by  inheritance.  An  undischarged 
insolvent  has,  in  respect  of  after  acquirod 
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property,  moveable  and  immoveable,  a  righfc 
against  all  the  world  except  the  Oflicial 
Assignee  and  may  «uo  to  recover  such  pro- 
perty if  the  Official  Assignee  docs  not  in- 
tervene. SIlEHitAMULU  NAIDU  v.  AND- 
ALAMMAL.    17M  L  J14  =30  M  145. 

2  Accelsration  of--Vindu  widoiv — Effect  of 
relinquishinent  of  the  estate  by  a  widoiv  in 
favour  of  tJie  prcaent  reversioners. 

A  Hindu  widow  in  possession  of  a  widow's 
estate  in  property  of  her  deceased  husband, 
a  separated  and  childless  Hindu,  relinquished 
possession  thereof  to  two  persons  who  at  the 
time  wore  the  next  reversioners,  they  agree- 
ing to  pay  her  a  maintenance  allowance;  but 
it  did  not  appear  that  she  intended  to  mako 
them,  if  she  could,  full  owners  of  the  property 
although  certain  incorrect  recitals  iri  iho 
agreement  entered  into  by  the  widow,  when 
she  gave  possession  of  the  property,  might 
have  lent  colour  to  this  suggestion.  Both  tho 
persons  thus  put  into  possessio  :i  predeceased 
the  widow.  Held  that  the  nearest,  reversion- 
ary heir  to  the  widow's  late  husband  wa3 
entitled  to  succeed  on  the  death  of  the 
widow. 

Qiuare  whether  in  these  provinces  a 
Hindu  widow  can  accelerate  the  estate  of  the 
heir  by  eonvo\ing  absolutely  and  destroying 
her  life  estate?  Behari  Lai  v.  Madho  Lai  Ahir 
Gayawal,  L  L.  R.  19  C.  236  and  Ramphal  Kai 
V.  Tula  Kuari  G  A.  IIG  referred  to.  RAJ 
KISHORE  V.  DURGA  GHARaN  LAL.  A-  W. 
N.  1906  P  272  3  A-  L  J-  755  =  29  A-  71 

3  Hindu  Law— Female* s  estate — Exchange 
of  property  by  widow — Surrender. 

The  property  of  the  deceased  was  inherit- 
ed as  follows  : — Three-fourths  by  his  aurasa 
son's  widow,  the  1st  defendant,  and  one- 
fourth  by  his  adopted  sou's  aon,  the  plaintiff's 
father.  The  plaintiff's  on  receiving  one- 
half  instead  of  ont-fourth  of  tho  piopjrty 
consented  that  the  1st  defendant  should  take 
the  other  moiety  absolutely.  It  was  also 
agreed  that  she  should  discharge  a  family 
debt.  Subsequently  she  conveyed  her  pro- 
perties to  the  plaintiff's  father  and  he  under- 
took to  discharge  debts  payable  by  her,  paid 
her  a  certain  sum  of  money  in  cash  and  con- 
veyed a  property  for  the  balance  of  money 
due.  She  having  alienated  this  property,  tho 
plaintiff  brought  a  suit  for  a  declaration 
that  the  alienations  were  invalid  beyond  her 
lifetime. 

Held^  that  there  was  no  renunciation  on 
the  part  of  the  1st  defendant.  She  simply 
transferred  one-fourth  out  of  the  three- 
fourths  which  belonged  to  her  husband, 
and  in  consideration  thereof  the  reversioner 
purported  to  enlarge  her  estate  in  the  remain- 
ing moiety.  As  against  the  actual  reversion- 
ary heir,  the  plaintiff,  this  enlargement  waa 
inoperative,  and  the  plaintiff  was  entitled 
to  the  declaration  prayed  for.  MEENATCHI 
AMMAL    v.    RAJAM'aIYAR.      U    -^.  L.  J. 

1801  P    336 

4  Reversioner  talcing  property  by  gift  frovi 
Hindu  widow  takes.  abboiuLe  estate- -Surrejidar 
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to  next  reversioner  presumptive. 

If  a  Hiudu  widow  transfers  ber  interest 
to  the  then  roversioner,  tlio  latter  cau  hold 
the  property  against  the  persou  who  is  the 
roversioner  when  the  widow  diea.  22  W.  R. 
392  13  0.  1102  followed.  ANNADA  KUMAR 
ROY  V.  INDRA  BHUSAN  MUKOFADHYA 
12  C-  W-   N.   49 

5  Saplndas — Alienation  by  widow  to  next 
reversioner — Stridhan.   7   B.    L.    R.   G22   Col, 

cyop.  11. 

6  Widow  sold  property  inherited  from 
her  husband  to  her  son-in-law  without  legal 
necessity   3   N.  L.  R.  85  Col.  1870   P.  I. 

7  Widow  and  reversioner — Conveyance  by 
a  widow  to  reversioner  of  wliole  life  estate — 
Contemporaneous  agreement  between  the  widow 
and  reversioner,  not  invalid. 

A  widow  conveyed  the  whole  of  her  limi- 
ted estate  to  the  next  reversioner  in  consi- 
deration of  an  undertaking  by  such  rover- 
sioner that  he  would  reconvey  a  portion  of 
such  property  to  a  person  named  by  the 
widow. 

Held,  that  the  conveyance  is  valid  and  is 
not  vitiated  by  such  agreement.  The  title  of 
€uch  reversioner  and  that  of  the  person  to 
whom  the  property  is  reconveyd  in  pursuance 
of  Buch  agreement  cannot  be  impeachfld  by 
other  reversioners.  Rangappa  Naick  v. 
Kamti  Naick,  (I.  L.  R.  31  Mad,,  3G6),  referred 
to  and  explained.  Hem  Chuuder  .Sanyal  v. 
Sarnamoyi  Debi,  (I.  L.  R.  22  Gale,  354), 
referred  to  and  distinguished.  PerSankaran- 
Nair,  J.  The  validity  of  the  renunciation  by 
the  widow  is  independent  of  the  validity  of 
the  agreement  as  to  the  subsequent  disposal 
of  the  property  by  the  alienee.  The  surrender 
by  the  widow  of  her  life  estate  to  the  next 
reversioner  is  analogous  to  the  case  of  a 
widow  divesting  herself  of  her  estate  by  adop- 
tion; and  as  an  adoption  cannot  be  ques- 
tioned on  the  ground  of  improper  motive  in 
the  widow,  so  the  validity  of  the  surrender 
€annot  be  affected  by  her  motives  or  by  any 
conditions  that  may  be  imposed  by  her. 
CHALLA  SUBBIAH  SASTRI  v.  PaLURY 
PATTABHIRAMAYYA.  81  M-  446 
b.  Agreement  BY  WIDOW. 
8  Widow  —Alienation — "  Necessity^ "  proof 
of — Interest,  rate  of. 

Although  under  the  Hindu  Law  a  widow 
is  allowed  to  bind  the  estate  of  her  deceased 
husband  as  agaiust  the  reversionary  heirs  for 
the  purpose  of  raising  necessary  funds,  it 
must  be  established  that  the  purpose  for 
which  the  liability  had  been  imposed  was 
really  necessary  for  the  protection  of  the 
estate.  12  W.  R.  187  refd.  to  7  0.  W.  N.  678  ; 
8  C.  W.  N.  843  distinguished.  When  a  Hindu 
widow,  to  prevent  the  sale  of  her  husband's 
property,  during  the  pendency  of  an  appeal 
in  which  there  was  no  substance,  and  to 
obtain  stay  of  the  execution  proceedings, 
gives  a  security  bond  and  agrees  to  pay  iu- 
tereat  at  *-.he  rate  of  12  per  cent,  per  annum 
upon  the  moDse  profits  decreed,  although  the 
decree  for  mesne  profits  did  not  carry   inter- 


est, and  creates  a  charge  in  respect  of  the 
same  upon  a  portion  of  the  estate  of  her  son, 
her  act  is  in  essence  an  unauthorised  and 
unjustifiable  alienation  of  apportion  of  that 
estate  and  is  noifclier  necessary,  nor  beneficial 
to  the  estate,  find  itisopen  to  the  reversionary 
heir  to  question  the  propriety  of  her  act,  and 
her  covenant  does  not  bind  the  reversionary 
heir.  Although  a  loan  by  a  Hindu  widow  may 
be  necessary  the  rale  of  interest  at  which  she 
borrows  must  bo  proved  to  bo  necessary  before 
interest  at  that  rate  will  be  allowed  ;  and  evoa 
assuming  that  the  widow  was,  in  the  present 
cage  justified  in  giving  a  security  bond  to 
obtain  a  stay  of  execution  of  the  proceediogg 
under  b.  546  of  the  Civil  Procedure  Code,  the 
necessity  to  enter  into  an  agreement  to  pay 
interest  at  a  high  rate  Will  have  to  bo  estab- 
lished before  it  can  be  made  to  bind  the  re- 
versioner 18  0.  311  referred  to.  liAR- 
MaNAGE  NARAIN  SINGH  v.  RAMPRASAD 
SINGH.     6  C-  L.  J.  462. 

9  Widow's  estate — Family  settlement — Widow 
party  cant  bind  reversioners.' 

By  a  family  settlement  an  end  was  put 
to  a  dispute  between  the  members  of  the 
same  family,  to  which  a  Hindu  widow  was  a 
party. 

Held,  it  could  not  bind  the  reversioners 
to  her  husband  on  her  death. 

A  plea  that  such  a  settlement  was  binding 
on  the  reversioner  was  disallowed  when  the 
party  who  benefitted  by  the  transaction  wag 
found  to  have  known  that  he  had  not  the 
right  he  set  up.  ASHARAM  SADHANI  v, 
GHANDI  CHURN  MUKERJEE.  13  C.  W. 
N-  147. 

10  Reversioner  —  Transfer  of  interest — 
Transfer  of-Property  Act  S  6  (a)  30  M  486 
Col.  1973  P.  I. 

(c)     Consent  op. 

11  To  alienation  by  sonless  property- 
Gift  to  daughter  -Custom,  alienation  by 
childless  male  proprietor  — Gift-wiU -Daugh- 
ters— Acquiescence  by  plaintifi's  father — 
Right  of  plaintiff  to  object— How  far  minor 
son  is  bound  by  acquiesence  of  his  father — 
7  P  R  1905    Col:  2107  P  I. 

12  Pleading— Form  of  relief — Alienation 
by  widow  with  consent  of  some  of  the  next 
reversioners— Major  reversioner's  consent  on 
behalf  of  a  minor— Presumption — Necessity 
for   sale  8  0  C    21  Col:    430  P  I. 

18  To  Alienation  by  widow— The  nearest 
reversioner  concurring  in  alienation  by  a 
Hindu  widow — Right  of  remote  reversioners 
to  sue   28  M  57  Col  445   P  I. 

14  Reversioner's  suit  to  recover  property 
fransferred  by  Hindu  widow— Consent— Legal 
necessity. 

The  reversioners  of  one  R  sued  B  for 
the  recovery  of  certain  property  of  R,  which 
had  been  sold  to  B's  predecessor  in  title  by 
R's  widow,  who  died  in  1892,  alleging  that 
the  sale  was  not  binding  upon  them  as  the 
widow  held  only  a  life  estate.  B  pleaded  that 
the  sale  was  made  with^^the  consent  of  G, 
who   was  then  the  presumptive  reversioner. 
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The   widow  was   40  and   G  about  85    years  of 
ige  at  tlio   timo  of  tho  sale. 

Held,  that  tho  consent  by  a  reversioner 
is  or  may  bo  evidouco  of  tho  propriety  of 
tho  transfer  and  that  the  valuo  of  such 
consent  depends  upon  tho  oircumstancos  of 
the  case;  and  that,  having  regards  to  the 
circumstaucos  of  tho  present  icaso,  the  con- 
sent of  G  was  worth  nothing  and  that  tho 
sale  was  not  binding  upon  tlio  plaintiffs.  8 
O  G  21  F;  10  0  2:-5G  (PC  ),  10  0  1102  referred 
to.  THE  DKPUTY  COMMISSIONER,  SITA- 
PUU,  FOR  NABINAGAR  ESTATE  y.  AUSE- 
RI    SINGH.     9  0  C    104. 

15  Alienation  by  widow  without  legal 
necessity  of  her  husband's  estate  — Reversion- 
er—Reversionei's  consent,  effect  of  12  0  WN 
74  =  6  G.  L.  J.  766  =  y  B.  L.  R.  1348— Sea  Cits- 
tom  No.    33. 

16  Cannot  be  delegation — Alienation  by, 
not  void  but  voidable — Reversioner — Assent 
of  delegation  of  power  to  validate  aliena- 
tion 31    G  698  Col:  893  P.  II. 

(d)  Contract  by  somij. 

17  Title— Hindu  Law— Contracts  entered 
into  by  expectant  heirs  6  C.W.N.  169—29 
I.  A.  1-24  A  94,   Col.  619  P.  II. 

(e)  I  'ECREE  AGAINST  WIDOW,  EFFECT  ON. 

18  Reversioner  b  ntnd  by  decree  against  wi- 
dow-Void oj  fraxid  or  collusion — Alienation  by 
one   of  several  -widows  not  invalid  in  itself. 

A  decree  on  a  claim  binding  on  tho  in- 
heritance though  obtained  without  contest 
against  the  widow  in  possession  In  binding 
on  tho  reversionary  heir  in  tho  absence  of 
fraud  or  collusion.  The  widow  as  represent- 
ing the  estate  is  not  bound  to  raise  any  de- 
fence when  she  is  satisfied  that  tho  debt  is 
really  due.  An  alienation  by  one  of  two  co- 
widows  is  not  ipso /acfo  invalid  with  reference 
to  the  interest  of  the  other  co-widow  or  of 
persons  interested  in  the  reversion.  SUB 
BAMMAL   V.  AVUDAIYAMMAL    30  M   3- 

19  Compromise  Decree — Change  of  reli- 
gion— Effect  of  conversion  of  a  member 
of  a  j)int  Hindu,  family  to  Muhamma- 
danibui— Regulation  No.  VII  of  1832  S.  9  — 
Compromise — Effect  of  compromise  entered 
into  by  a  Hindu  female  with  a  limited  estate 
4  A.  L.  J.  365— A.  W.  N.  1907  P.  151—29  A. 
487  Col.  49L  P.  II. 

20  Widoio  —  Reversioner — Decree  against 
widoio — Liability  of  reversioner — Fair   trial. 

A  reversioner  succeeding  to  an  estate 
after  the  death  of  tho  widow  of  tho  former 
owner  will  be  bound  bv  a  decree  obtained 
against  tho  widow,  provided  that  there  was 
a  fair  trial  of  tho  suit  in  which  the  decree 
was  passed.  9  Moo.  I.  A.  543,  21  Cal.  8  fol- 
lowed, MADAN  MOHAN  LAL?j  AKBARYAR 
.KHAN.  W-  N.  A  1905  p.  270  =  28  A-  241- 

21  Exparte  decree  against  tuidow,  how  far 
Ending  on  reversioners — Decree  fairly  and  pro- 
lerly  obtained. 

A  Hindu  widow  in  possession  of  an  estate 

ks   a  qualified   owner  thereof    represents    the 

testate  in  suits  brought  against  her  as  proprie- 

ptorsof  the  estate,  aa  well  in  respect  of  her  own 


Hindu  law— Reversioners    (Contd.) 

as  of  tho  reversionary  interest  ;  and  rever- 
sioners will  1)0  bound  by  a  decree  fairly  and 
properly  obtained  against  tho  widoiv.  An  ex- 
parte decree  against  the  widow  may  still  bo 
one  fairly  and  properly  obtained,  for  a  widow 
is  certainly  not  bound  to  incur  expense  in  de- 
fending the  suit,  unless  sho  had  reason  to  be- 
lieve there  was  a  good  defnnoa  L  VKSHMf- 
NARAYANA  SASTRY  v.  VENKaYYA;  VEN- 
K.AYYA  V.  GUBBALA  SUBBAR\YaDU.  17 
M  L  J  160 

(f)  Enpranciii.sement  in  widow's  name. 

22  Innvi  lands — Peisonal  inavi — Rever- 
sionary rights. 

Held,  that  upon  tho  death  of  a  Hindu 
widow  her  reversioners  have  no  right  to  per- 
sonal inam  land  enfranchi.'3ed  in    lier    favour. 

Tho  case  of  service  inam  is  different. 
When  a  service  inam  is  enfranchised,  the 
reversionary  interest  of  Government  is  givoa 
up  ;  but  when  a  personal  inam  is  enfranchig- 
od,  the  reversionary  right  of  Government 
is  expressly  reserved  undr  the  rulen  of  the 
Inam  Settlement.  SUP.IU  NMDIT  v.  NA- 
GAYYA.    M  L  J  1902  P  89  =  25  M  421. 

23  Property  of— Personal  inam— Enfraa- 
chisement  in  favour  of  wid^w — Effect  of.  M 
L  J  1904  P  808-28  M  13  Col   937  P.  II. 

(g)  Nature  op  the  estate 

24  Estate  in  expecfcincy  not  alienabb— 
Contracts  entered  into  by  expectaot  heirg. 
24  A.  94  Col.  619  P  II. 

(h)    Privity  among. 

25  Declaratory  swif-Ahatement-No  privity 
between   one  reversioner    and    another.  , 

A  reversioner  sued  to  declare  that  certaia 
alienations  mf»de  by  a  Hindu  widow  had 
not  been  made  for  necessity  and  that  they 
were  void  beyond  the  life  of  the  widow. 
Pending  suit,  the  reversioner  died  and  big 
son  was  brought  on  the  record  in  his  stead. 
The  point  for  decision  was,  whether  tho 
right  of  suit  survived  to  the  legal  represent- 
ative  of  the    plaintiff  reversioner. 

Held,  that,  when  reversioner  died  pend- 
ing his  suit  for  a  declaration,  as  in  this 
case,  the  right  of  suit  does  not  survive  to 
the  next  reversioner,  but  that  the  suit  abilos. 

Held,  also,  there  is  no  privity  of  estate 
between  one  reversioner  and  another.  Each, 
there  ore,  must  claim  from  the  last  mala 
owner  in  his  own  right  27  M  585,  1  C  239 
—3  I  A  7  (P  C);  16  G  324—10  I  A  150 
(P  Ci  16  C  98—15  I  A  156  (P*  C) ;  22  A. 
33,  8  0  769-9  I  A  41  (P  C)  and  21  M  344 
—25   t    A    102   (P    C)    referred     to.     BHOLA. 

V.  MUSSAMMAT    IMOONA.     8  0  C  124- 

26  Abatement  of  suit  by  a  remote  rever- 
sioner —  Nearer  reversioner  alive  —  Death 
—Collusion.     8  0  G  81  Col  430  P  I. 

27  The  nearest  reversioner  — Concurring 
in  alienation  by  a  Hindu  widow— Right  of 
remote  reversioner  to  sue,  23  M  57  Col 
445    P    I. 

28  IMinority — Cause  of  action  accruing 
to  minor  — Hindu  widow — Adoption  during 
minority    by  widow— Suit    by  adopted   son  — 
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Effect    of   his   minority.      2   C   L   J  87-^9  0 

W    N    795    Col    1742    P   I. 

(i)     Release  by   a  reveiisionek  in   widow's 

FAVO'JK 

29  Revet sioner— Consent  given  boua  fide 
and  for  valuable  considet atiun  by  the  nearest 
rever.noner  to  an  alienation  by  awidoro  binds 
actual    reversioner   claiming  thiough   him. 

Where  the  widow  and  tlie  uearesc  re- 
versioners execute  a  document  by  which 
such  reversioners,  bma  fide,  and,  in  consi- 
deration of  tlio  widow  conveying  to  them 
a  portion  of  the  property  inherited  by  her 
from  lier  husband,  give  up  all  their  right 
to  the  remaining  properties,  and  consent 
to  the  widow  dealing  with  such  properties 
as  she  chooses,  the  actual  reversioners  after 
the  widow's  death  who  claim  tiirougii  such 
nearest  reversioners  are  bound  by  such 
consent,  and  are  estopped  from  questioning 
alienations  made  by  the  widow  subsequent 
to  such  agreement.  Bajrangi  Singh  v.  Ma- 
nokarnika  Bakhsh  Singh,  (12  0  W  N  74), 
followed. 

Per  Sir  Arnold  White,  C.  J.  and  San- 
karan  Nair,  J.— A  surrender  by  a  widow 
in  favour  of  the  next  reversioner  of  her 
interest  in  the  estate  inherited  from  her 
husband  is  not  valid  unless  tjhe  widow's 
whole  estate  is  extinguished.  The  same  is 
the  law  in  regard  to  alienations  made  with 
the    consent   of    nearest    reversioners. 

Per  Sir  Arnold  White,  G.  J.— The  do- 
cument in  this  case  cannot  be  construed 
as  extinguishing  the  widow's  estate.  The 
reversi6ners  cannot  by  a  general  release  ot 
their  reversionary  right  prospectively  enable 
the    widow  to  give    an    absolute   title  to'pro- 

perty    inherited    from    her    husband. 

Per  Wallis,  J— The  document  in  the 
present  case  is  a  conveyance  by  way  of 
release  by  the  reversioners  and  cannot 
operate  to  vest  the  property  in  the  widow. 
Next,  reversioners  cannot  confer  an  unres- 
tricted prospective  power  of  alienation  on 
the  widow.  The  power  of  accelerating  the 
reversioner's  estate  cannot  be  used  by  the 
widow  as  a  means  of  enlarging  her  own 
estate  or  effecting  alienations  to  strangers 
as  it  will  be  an  abuse  of  the  limited  power 
vested  in  her.  The  reversioner's  right  to 
validate  alienations  is  not  derived  from  the 
power  to  Surrender.  The  former  is  analog- 
ous to  the  power  of  sapindas  to  consent  to 
an  adoption  ;  the  latter  is  based  upon  the 
application  of  the  English  doctrine  of 
merger.  Partial  alienations  made  by  the 
widow  will  be  valid  if  made  with  the  con- 
sent  of   the   next   reversioners. 

Per  Sankaran  Nair,  J,  The  document 
in  this  case  must  be  construed  as  extinguish- 
ing the  whole  life  estate  of  the  widow.  It 
amounts  to  a  surrender  of  the  whole  to  the 
reversioners  and  a  reconveyance  of  part  to 
the  widow  A  widow  may  alienate  for  neces- 
sary or  for  religious  or  charitable  purposes, 
and  ia  such   cases,   where   reversioaers  con- 


se.rtt,  the  consent  is  only  evidence  of  neoea* 
sity  or  fairness  of  the  tranaaction,  and  it  ia 
not  the  consent  but  the  existence  of  facts 
evidenced  by  such  consent  that  validates  the 
transaction.  In  cases  not  justifiable  on  tiie 
above  grounds,  an  alienation  made  with  the 
consetit  of  reversioners  is  valid.  In  the 
la.st  case  it  is  the  consent  which  validates. 
As  however  in  such  cases,  the.  alienations 
are  upheld  as  a  logical  consequence  of  the 
recognition  of  the  widow's  right  of  surrender, 
tlicy  can  be  upheld  only  where  a  surrender 
will  be  valid  i  e,  whore  it  extinguishes  th  elifo 
estate.  Tlio  assent  of  iapindas  necessary  to 
validate  an  alienation  which  does  not  extin- 
guish the  whole  life  estate  of  the  widow,  must 
be  such  consent  as  will  suffice  to  validate 
an  adoption  made  by  the  widow,  i  e,  con- 
sent which  will  raise  the  presumption  that 
the  transaction  was  a  fair  one,  justified  by 
Hindu  Law.  Such  consent,  however,  must 
have  reference  lo  the  particular  alienations 
sought  to  be  impeached.  H.AN(iAPPA  NAICK 
V  KAMTI  KAIGK.  3  M  L  J  856  =  81  M 
866-18ML  J309. 

(j)     "Rbsjudicata. 

80  Reversioner,  suit  by,  to  set  aside  adop- 
tion--Reversioner  in  such  suit  represents  all 
interested  in  the  reversion,  but  does  not  in 
snits  questioning  alienations — Alienation  by 
limited  owner  gives  rise  to  only  one  cause 
of  action. 

Although  in  suits  relating  to  aliena- 
tions by  a  qualified  owner,  the  presump- 
tive reversioner  cannot,  on  the  current  of 
authority,  be  held  to  represent)  remote  re- 
versioners, yet  in  suits  to  set  aside  an  adop- 
tion the  presumptive  reversioner  ought  oa 
principle  to  be  held  to  represent  the  re- 
mote reversioner,  provided  the  matter  ia 
decided  after  a  fair  trial  ;  and  this  prin- 
ciple will  apply  equally  when  a  remote  re- 
versioner is  allowed  to  sue  under  special 
circumstnaces  to  set  aside  an  adoption.  An 
unauthorised  alienation  by  a  qualified  owner 
gives  rise  to  a  cau^e  of  action  for  a  declara- 
tory suit  from  the  date  of  alienation  to  all 
reversioners.  In  such  cases  there  ia  only 
one  cause  of  action  to  be    sued  upon. 

The  true  purpose  of  the  concession  of  a 
right  of  suit  in  these  cases  is  the  protection 
of  the  interest  of  the  person  or  persons  who 
may  eventually  turn  out  to  be  the  heir  or 
heirs,  and  the  object  of  the  legal  proceeding 
is  really  the  perputuation  of  testimony  which, 
owing  to  lapse  of  time,  might  not  be  avail- 
able for  th«  heir  when  the  succession  actu- 
ally opens.  The  reversioner  actually  suing 
does  not  only  do  so  for  himself  but  also  on 
behalf  of  all  the  rest.  L.  R.,  8  I.  A.,  14,  at 
page  22,  9    W.  R.,  463  at  p.    465  referred  to. 

Suits  involving  questions  as  to  adoptions 
stand  on  quite  different  grounds  from  those 
impeaching  the  validity  of  alienations. 

The  grave   and  important    nature  of   dis- 
putes relating   to   adoptions  makes    it    desir- 
I  able    that    the  adjudication     in     such   cases. 
I  should   ba  made   ^fioal     as    far     as   possible 
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WLiere  the  presumptive  reversioner  or  v/ilh 
the  pormisKioti  of  iho  Court,  ainore  remote 
reversioner  brings  Bucb  a  suit,  the  Court 
ought  to  require  him  to  disclose  the  namua 
of  other  persons  interested  iti  the  reversiou, 
and  direct  notices  to  bo  served  on  them,  to 
enable  them  to  be  made  parties  should  they 
8X)  desire.  24  Mad  ,  405  approved.  13  M.  L  J. 
359  not  folUnved.  OHIllUVOLU  PUNNAM- 
Ma  v.  CHIRUVOLU  PEliUAZU.  M.L.J. 
lyOG  p.  307=1.  M.  L.  T-  183-29  M.  890- 


81  Suit  by  reversioner  to  set  aside  aliena- 
tion by  widow-Deatb  of  reversioner  pending 
his  appeal  against  dismissal  of  his  suit— Right 
of  next  reversioner  to  prosecute  appeal  27 
M.  588  =  16  M.  L.  J.  347  =  28  M.  890  Col. 
989    P.  I. 

82  Reversioners  suit  for  possession — Res 
judicata  — Questions  in  issue  determined  in 
the  previous  suit— Gift  by  widow  when  bind- 
ing on  Reversioners  — Dispossession  by  rever- 
sioners— Legal  necessity  2  C.  L.  J.  J  44  Col. 
1873  P.  I. 

83  Reversioner,  suit  by,  how  far  binds 
other  reversioners — Might  and  ought  to  have 
been  made  ground  of  defence  or  attack- 
Limitation  Act  (XV  of  1877)  Schedule  11, 
Articles  118  and  119 — Becomes  known  to 
plaintiff~l3  M  L  J  359  Col:    1024  P  I. 

84  Revocation— Issues  in  Buch  proceeding 
—  Just  cause  — Order  against  — Hindu  widow 
binds  reversioners.  10  U  V/  N  955— 33  C  1001 
Col.  520  P.  I. 

(k)     Right  to  maintain  suit. 

85  Will,  construction  of — Administration 
suit,  by  reversioner — Idol,  gift  to^Idol  not  iu> 
existence  at  tlie  time  of  the  testator's  death — 
Direction  to  executors  to  establish — Gift  to  a 
class  —  Administration,  concurrent  suit  for —  I 
Practice  — Gonduct  of  proceediyigs. 

Under  Hindu  law,  a  person  entitled  to 
an  estate  in  reversion  expectant  on  the  death 
of  a  Hindu  widov>,  is  entitled  to  bring  a  suit 
for  administration,  Clowes  v.  Hilliard,  L  R 
4  Ch.  Div.  418  distinguished.  If  a  dedica- 
tion of  property  by  a  testator,  to  which  a  ru- 
versionary  heir  would  be  entitled  is  not  valid, 
and  the  executors  propose  to  cart'y  out  the 
dedication,  such  an  act  would  entitle  the  re- 
versionary heir  to  seek  the  assistance  of  the 
Court  and  have  the  property  properly  ad- 
ministered. Hem  Chuuder  Sanyal  o.  Sarua- 
moyi,  (I.  L.  R  22  Cal.  354),  referred  to.  Whera 
a  person  entitled  to  an  estate  in  reversion 
brings  a  suit  against  the  executors  of  the  es-  ! 
tate  for  administration,  and  subsequently  I 
thereto  an  administration  suit  is  brought  by  I 
one  executor  against  his  co-executors  and  a  , 
consent  decree  obtained  without  the  rever- 
sioner being  made  a  party,  such  reversioner 
will  be  entitled  to  bring  his  suit  to  a  bearing  : 
and  upon  a  second  deoree  being  made,  the 
accounts  and  enquiries  already  h^d  under  the 
first  deoree  will  be  adopted  in  the  second 
decree,  so  far  as  it  can  bo  applied,  and  the 
reversioner,  who  brought  the  first  suit  will 
hQ   entitled    to    the    condact    of    the    pco- 


ce^dings.     Zambaco  v.  CasavoLti,  (L  U  11  Eq. 
439;;  Mellor  u   Swire,  (L  11  2i    Ch.    Oiv     647), 
followpri.     The  rule  laid  down   in  the  case    of 
Tagoie  V.  Tagorc,  (9  13  L  R  377^,  that  th«  donee 
of  a  gift,  under  a  will,  by  Hindu  law,  must  bo 
a  person  capable    of  taking  at   the  time  when 
the  gift  tak -.8 effect,  applies  in  the  case  of  a  juri- 
dical person,  such  asan  idol.  An  idol  has  no  j  u- 
ridical  existence  unless  it  has  been  consecrated 
by  the  appropriate  ceremonies  and  so  has  be- 
come spiritualized.     Before  this,    the  deity  of 
which   the  idol  is  the    visible   image  does  not 
reside  in  the  idol.     Doorga    Proshad  Dasa    v. 
i  Sheo    Proshad     PandAh,   (7    C  L  J  278),    fol- 
I  lowed.    A  gift   to   an  idol   not  in    existence  at 
I  the  time  the  gift   takes  effect  is   invalid.     Up- 
!  eudra    Lall    Boral   v.    Hem    Chunder     Borat, 
I  (1.  L.  R.  25  Cal.    405)   followed.     That  which 
cannoo   be   done   directly  by   gift,    cannot  be 
done  by  the  intervention  of  a  trustee.    Krish- 
na Ramoni    Dissee  v.   Anauda    Krishna  Bose 
(4    B   L.  R.    old  cases    231),    Rajender  Dutt  v. 
Sham  Chund    Mitter,   (I.  L  R.,  6  Cal.  106)  re- 
ferred to.     A    gift   for    the   daily    worship   of 
the  thakoor  is   invalid.     A    dedication   of  the 
residue  of  an  estate    to  the   sheva  of  a  thakoor 
is  invalid.     A  direction    in  a  will  to    establish 
a  thakoor  at  such   a   place   as   the   executor 
should    think  fit  is  a   valid   direction.     A  be- 
quest in  a  will   'Ho  such  of   my    grandsons  as 
shall  bo  alive   at    the   death  of  my    daughter, 
in  equal  shares,    for  and    during  their  respec- 
tive   lives,"   if  more   than   one,    or   "to   such 
grandson  alone   for  life,"  if  there  be  only  one 
is  invalid.     Where  a  gift   is  made    to  a    class, 
some  of    whom   are   incapable    of  taking,  the 
rule  is    that    the   disposition   fails   as   to    all. 
Pearks  v.  Moseley,   (L  R   5   App.    Cases   714) 
referred  to.     The   rule    applies   even    though 
all  the   members   of  a    class  are    born    before 
the    gift    takes   effect,  if    it  was    antecedently 
possible    that    they  might  have    not    been    so 
born,    and  the    fact,  that  the    gift  might  have 
included    objects    too    remote,   is    fatal    to  ita 
validity    irrespective     of    the     eveut.     In   re 
Daioson,    (L  R   39  Oh.    Div.    155),    referred  to. 
A  clause    in  a    will    restraining    the    benefici- 
aries   from  alienating    the    property   given  to 
them    under    the    will  i^i   invalid.      IIO-IOMQ- 
YEE   DASSEB  v.  TROYLUKUO  MOIIINEY 
DASSEE.    6  C  W  N  267-29  C-  230- 

(L)    Right  to    redeem    during    widow's 

LIFE     TIME. 

8S  Property  mortgaged  by  her  —  Rovor- 
siooer's  right  to  redeem— Onus — Bauami.  8 
O  (J    349  Col:  698  P.  I. 

87  Redemption — Raversionnry  heirs  noi  en- 
titled to  redeem  mortgage  made  by  husband. 

Hi'.ld,  that  the,  reversionary  heirs  of  the 
decaised  husband  of  a  Hindu  widow,  in  pos- 
session as  such  of  her  husba-'id's  property, 
are  not  persons  who.  withiri  the  meaning  of 
sectiofi  -y-l  of  the  'f  ransfi;r  of  Property  Act, 
188^2,  have  suoh  an  interest  in  the  mortgaged 
propori.y,  as  vvould  untitle  them  during  the 
lite  tiitti  of  the  widow  to  redeem  a  mortgage 
raadQ  hy  tha   h^ishaud.    RAil   CHAISDaK  v„ 
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KALLU.    A- W.y.  (1908),  225. 

(M)    Suit  BY  p.kvkksioiskhs. 

38  Intention  of  Lost.ilor,  how  ascortainod. 
Scope  of  oi)quiiy--Admis8ion  of  extraneous 
evidcuco.  A  liiuuu  daugbtoi's  right  to  buo 
for  construction  of  will  of  lather  and  for 
incidontal  doclaratiouB.  3  C.  L,  J.  224  Col. 
570  P.  II. 

89  By  daughter  as  a  reversioner— Succes- 
Bion— Joint  Hii'du  family— Daughter.  Rights 
of— Family  anangement— Alienations  con- 
trary to  family  arrangement— Right  of— Suit. 
15  M.  L.  J.  392  Col.  426  P.  I. 

40  By  daughter  as  a  reversioner— Objec- 
tion by  reversioner  that  attachment  of  pro- 
perty in  execution  of  mortgage  decree  against 
the  mortgagor.  Musstt  Mesruw  v.  Girjanun- 
dan    Tewari      12  0.  W.  N.    857  Col.   1929  P.  I. 

41  By  daughter's  son  — Suits  by  mortgagee 
against  the  daughter  and  her  son  after  mort- 
gagor's death.     3  N.  L.  R.  35  Col.  1870  P.  I. 

42  Suit  by  heir  presumptive  against  life 
tenant  to  restrain  waste  by  life  tenant— In- 
junction. A.  W.  N.  1905  P.  6-2  A.  L.  J  84,  27 
A.  406  Col.  431  P.  I. 

43  To  set  aside  alienation  by  widow- 
Alienation  by  widow  partly  for  binding 
purposes  whether  void— Conditions  for  set- 
ting it  aside  — Declaratory  relief,  nature  of — 
18  ]\I  L  J  17.     See  Hindu  Law — Reversioner. 

44  Suit  by  reversioners  to  set  aside  sale 
by  loidow— Offer  to  recompense  alienees— What 
Court   could   not    decree. 

iJc'Zc:^,  that  a  Hindu  widow  is  not  bound 
to  mortgage  a  part  of  her  husband's  estate,  if 
that  be  more  prejudicial  to  her  than  a 
sale  by  reducing  her  income  to  a  greater 
extent.  She  does  noc  hold  the  property 
for  the  benefit  of  the  reversioner,  nor  is 
she  bound  to  raise  money  on  her  personal 
security. 

A  sale  deed  executed  by  a  Hindu  widow 
was  proved  to  have  been  effected  for  the 
purpose  of  discharging  debts  binding  on  the 
reversion,  the  purchase  money  being  found 
to  have  been  applied  in  payment  of  those 
debts,  and  it  was  not  shewn  that  the 
widow  could  have  paid  off  these  dehts 
otherwise  than  by  a  sale  of  the  property, 
held,  th.'it  the  right  of  the  heir  to  set 
aside  the  sale  deed  and  recover  possession 
of  the  property  from  the  widow's  purchasers, 
depended  upon  his  refund  of,  at  least,  the 
purchase  money  binding  on  the  reversion, 
and  that  thcsreversioner,  suing  to  set  asi^e 
a  widow's  sale,  should  offer  to  reimburse 
the  bona  fide  purchaser  so  much  of  the 
money  as  had  been  legitimately  advanced 
11    B   L    R   416    followed. 

Courts  could  not  properly  decree  in  the 
life-time  of  the  widow  that,  upon  her  death, 
the  deeds  should  be  set  aside  upon  payment, 
by  the  persons  who  should  succeed,  to  the 
estate,  of  the  amount  which  the  widow  was 
entitled  to  raise,  inasmuch  as  it  would  be 
contingent  upon  the  will  of  the  persons 
who  might  succeed   to  the  inheritance  whe- 
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ther  they  would  pay  the  amount  or  not, 
and  the  purchaser  could  not  properly 
have  been  placed  by  a  decree  of  iho  Court 
in  a  posiMou  in  which,  for  many  years, 
ho  might  remain  in  a  state  of  uncertain tv 
as  to  whether  or  not  ho  could  safely  expend 
capital  in  the  improTemcnts  of  the  estate. 
Such  a  decree  would  have  been  unju.-^t  to 
ilie  purchaser  and  it  would  be  contrary 
to  public  policy  to  place  an  estate  in  that 
position  in  which  it  could  iiot  1  e  known 
whetlier  the  estate  could  bo  safely  improved 
or  not  9  W  11  108  F,  9  W  i>84,  A  S  No  119 
of  1901  of  the  Madras  High  c.-urt  R  25  A  330 
not  F.  SINGAN  SETT!  SAN.IIVI  KONDAY- 
YA  V.  DRAUPADI  BAYAMMA.  18  M  L 
J   11. 

46  Right  of  reversioners  to  the  cancel- 
lation of  a  deed.     11   C  W  N  957-6  C  L  J  233 

—  34    C    853    Col    419  P   I. 

46  Alienation  by  widow — Suit  for  pos- 
session against  alienation.  27  A  494  AWN 
1905    P   68   Col    1955   P   I. 

47  To  set  aside  alienation  by  widow.  5 
C    W   N  445.     See   Col   425   P   I. 

48  On  reversioner  setting  aside  aliena- 
tion by  widow — Right  of  suit — Bre^cli  of 
duty  by  a  third  person  — Equity  wuh  re- 
spect to  property  received  as  beloriging  to- 
another.     9   B   L   R   710    Col  946   P   JI. 

49  Hindu  Law -Widow.  Gift  by,  with- 
out husband's  authority— Sbeba  of  Thakur& 
— Reversioner    suing    for    declaratory    decree 

—  Deed  of  gift  void  ab-ini-tio.  32  C  473  Col 
1868   PI. 

50  Hereditary  of&ce.    Claim  for  recovery 

of — Succession  by  Hindu  widow  to  trustee- 
ship of  temple— Alientation  by  widow  of 
temple  property— Suit  to  declare  alienation 
invalid  and  not  binding  on  those  entitled 
to  succeed  widow  as  trustees  after  her  death. 
28   M    197   Col   1927   P  I. 

51  Hindu  Law— Adoption  — Cause  of  ac- 
tional accrual  of  reversioners,  suit  by — 
Hindu  widow,  alienation  by— Minority,  evi- 
dence  of.     32    C    165   Col  1956   P   I. 

52  I"  presence  of  daughter— Right  to 
sue  while  widow's  daughther  exists.  149 
P   R  1908   Col :   2119   P  I. 

§3  In  presence  of  daughter— Bights  of  re- 
versioners to  swe  widow^s  alienee. 

The  widow  of  the  separated  Hindu 
who  had  a  daughter  living  gave  a  perpetual 
lease  of  a  portion  of  her  husband's  pro- 
perty to  two  persons,  strangers  to  the»family^ 
at  a  nominal   rent   of  Rs    2  a  year. 

Held  that  the  fact  that  the  daughter's 
estate  might  intervene  between  the  widow 
and  the  next  presumptive  reversioner  would 
not  prevent  the  latter  from  suing  for  a 
declaration  that  the  perpetual  lease  given 
by  the  widow  could  not  be  detrimental  to 
his- interests.  6  A  431,  P;8  I  A  14  ;  13  M 
195   and    32   C  62,  refeired    to.     HANUMAN 

Pandit  v  jota  kunwar  a  W  N  1908 
P  207 

54    In  presence  of  daughter— Reversioners 
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suit  for  a  declaration  of  tlio  luvnlidity  of 
ail  ivlioiialioi)  by  widow  during  lifotiine  of 
daugbler.  18  M  L  J  275-  3  M  L  T  3iy  Col  : 
I'Jio   r  I. 

55  lu  presence  of  daughter  and  a  son 
born  to  the  daughtur  after  suit.  5  0  0 
yCO   Col  1    83(i    P  I. 

06  'i'"  sot  aside  will  of  last  male  proprietor 
30    M    195    Col  :   445    P  I. 

57  LimiLaiiou — See  Limilolion  Act  Art 
91,  M2,  14i—No  52  ,  bz5,  4oL  ;  Col:  1869, 
lb71,    W73    P    1. 

58  Limitation — Suit  for  possession  by 
sons  of  pro- forma  defendant.  7U  P  R  1905 
Col  :  989  P    I. 

59  Limitation — Necessity  for  part  of  the 
amount  raised — Rights  of  reversioners  25  A. 
S?30    Col.    2 134    l\  1. 

60  Mit^ioindcr  of  causes  of  action — Assent 

by  only  reversioner.  1  P.  R.  1305  Col. 
1883   P.  1. 

61  One  reversioner  barred  by  S  371  C.P.C. 
—  Other  reversioners  also  barred — 4  B.  L.  R. 
893   Col.   1583  P.  1. 

62  Siii''  fo"*  declaration  withdrawn — Se 
cond  suu  for  posoessiou  not  barred  9  0.  C. 
164  Col.  1589  P.  1. 

63  Remote  reversioners  suit— Existence 
of  nearer  reversioners— Grounds  on  which  re- 
mote reversioner  can  sue  32  C.  62  Col.  437 
P.l. 

64  Remote  nearer  reversioner  ohsoluting 
hivLself  —  lieaersiotier's  i,tcit--Stiii  by  remote  re- 
versioner— Disappearance  c/  next  reversioner — 
Snit  to  impeach  nlieuaiion  by  luidoiv. 

The  ^eiiuittliuie  that  a  suit,  to  impeach 
a  translei  made  by  a  Hindu  Widow  in  pos- 
session of  her  husband's  estate  must  be 
brought  by  the  presumptive  reversionary 
heir  admits  exceptions,  wliich  are  not  ex- 
buastiveiy  set  out  in  tfie  judirment  of  the 
Privy  Council  in  8  I.  A.  14.  Where  the  pre- 
sumptive reversionary  heir  had  disappeared 
and  her   whereabouts  were   not   known — 

Held  that  the  next  reversionary  heir 
could  maintain  such  a  suit.  1  A.  L.  J.  375 
yHEu  NARAIN  V.  DAMODAR  DAS.  1  A- 
L- J  380 

65  RtiUiote  nearer  reversioner  not  collud- 
ing -  Widuw's  share  on  partition  24  A.  82  Col. 
21^3  P.   I. 

66  i^^  rosjudicata  ogainst  other— Suit  by 
revoisiotier  to  set  aside  alienatioa  by  widow 
27  M.  5Sd  Col.  i57i  P.  1. 

67  Reversioner's  assignee    suing    widow's 
lessee — Inam   lands —Per,->onal    inani  — Rever 
sionary  rights    25    ^L    424.     6ee    Hindu    Law 
— lieversiuuer  Nu.  2:i 

68  Reversioiier's  assignee  suing  widow's 
lesstio —Enfranchisement  in  favor  of  widow — 
Effect  ot.    28  M.  la  Cv)l    937  P.  11. 

(n)      bUIT  FOB  POSSESSION 

69  Adopiluii  III  issue.  Spf;  Limitation  Act 
(IX  vj  I'jov..  b  118  No.  618.  623,  bi7,  628,  635, 
64U;  Col.  lb'J8,  lUOU,  J9U1,  1904,  19Uo    P.  1. 

70  Adoption  in  is.sue  —  Husband's  sister's 
goa'a  adujJiiun  auoeplcd  by   all  agautc;s  and 
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other   kinsmen— Suit  to   set    aside    2  G.  L.  J. 
16  Col.  1135  P.   II. 

71  Of  alienated  property— See  Limitation 
Act  (IX  of  I'jaH)  S.  118,  141,  No.  49'J,  523,  801 
Col.  1863;  1869;  1957  P.I. 

72  Reversioners  assignee  suing  for  pos- 
session, vendor  being  out  of  iwssession.  8 
OWN    535  Col    1947    P    I. 

Note  8  C  \V  N  536  read  for  8  C  W  N  435. 

73  Of  propprty  left  by  £>  widow — Suit  by, 
to  recover  possession  after  her  death  of 
property  left,  by  a  Hindu  widow.  SHAHA- 
DaT    CHAUDHRIv   BHAGWATI  PRASAD. 

AWN   1901   P  62. 
See  Revet stoner. 

74  Of  prop-rty  left  by  a  widow— Legal 
necessity —Document.  Construction  of.  9  0 
W    N   636  Col   1869  P   I. 

(o)    Transfer  op  his  expectancy  by  a  re- 
versioner. 

75  Reversionary  right,  nature  of.  29  M 
120   Col    555  P    I. 

76  Interest  of  a  Hindu  reversioner.  Trans- 
fer of. 

The  interest  of  a  Hindu  reversioner  ex- 
pectant upon  ihe  death  of  a  Hindu  fenialo 
cannot  be  validly  mortgaged  by  the  rever- 
sioner. 2  C  W  N  729;  S  C  L  R  XXV  I 
A  183  followed  ;  25  C  778  Dissented  from. 
NAND    KISHOKE    LAL    v.    RaNEW     RAM 

TEW.xRY.    6  C   W  N  895  =  29  C  365. 

See  for   other  fads,   Col    189   P   I. 

77  Transfer  of  right  of  reversionary  heir 
before  reversion  falls  in.  13  M  L  J  323  Col 
555    P    I. 

78  Time  does  not  run  until  sharer  ex- 
cluded.    30   M    201    Col    1930   P   I. 

79  Transfer  of  Property  Act  IV  of  1882 
S.  6  —  A  Hindu  reset sioner  alien-ating  his  r&- 
versivnary    interest. 

Held,  that  it  is  not  competent  to  a  Hindu 
reversioner  to  transfer  his  reversionary  in- 
terest expectant  on  the  death  of  a  Hindu 
widow  25  I  A  183—21  A  71  followed.  JA- 
GAN  NATH  V.  DIBBO,  AWN  (1908) 
284 

45    Sale. 

1  Possessloyi  need  not  be  dilivered  in  sale. 
In  Hindu  L*w  possession  is  not  neces- 
Fary  to  give  validity  to  a  contract  of  sale, 
and  the  texts  which  relate  to  the  transfer  of 
possession  (except  in  the  case  of  gifts  where  it 
is  necessary  to  give  a  complete  title  as  against 
the  donor),  havo  reference  only  to  the  com- 
parative strength  of  title  v^rith  possession 
and  a  title  without  it  11  I.  A.  218  referred  to. 
NARAYAN  V.  LAXUMAN.  6  E-  L-  E.  687 
at  689;  29  S  42  at  45- 

46    Selt  acQuibition. 

1  Sfe  Hindu  Law- Alienation- Joint  family^ 
and  partition. 

2  Self -acquisition— Onus. 

Auccstral  property  belongiug  to  the   par- 
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tiort,  raises  under  the  Hindu  Law,  a  prosump 
tion  ill  favour  of  tho  party  allof^inf;  tiiat  tlio 
property  is  juiuL  and  tlio  burden  of  proof  as 
to  tbo  snmo  bein^^  solf-aoquired  lica  on  Llia 
party  nsstrtiig  it  to  bo  self-acquisition. 
■Wiieretboro  is  proof  that  tbe  self  acquisi- 
tion of  the  parlies  were  tbrown  into  the 
common  stock  and  treated  as  joint  family 
property,  such  property  loses  tbe  character 
of  separate  propt'i  t.y  even  if  it  bad  pnss(>ssed 
that  character  before.  VENKaTARIJI^BIIA- 
MANIA  VATUIAR  v.  SUBBUAMANIA 
IYER.  8  M   li  T  314. 

8  J'niit  f  I mily— Presumption  as  to  property 
held   by    Hl*'  father— Self- acquisition. 

A  Hindu,  who  bad  a  son  and  that 
Bon's  sou  living  with  him,  made  a  deed  of 
gift  of  hi?  property  in  favour  of  bis  grand- 
son. In"  that  deed  the  property  was  described 
as  bis  sf  If-acquired  property  ;  and  tbe  deed 
was  attested  by  his  son.  It  was  shown  that 
tho  son  had  knowledge  of  the  contents  of  the 
deed. 

Ht'ld,  that  the  above  facts  led  to  the  in- 
ference that  the  property  was  self-acquired. 
KALLIANJI  V.  BEZANJI.  IQ  B-  L.  R-  754 
=82  B.  612 

47  Settlement  with  wife. 

1  Gift  of  interest  to  loife  for  life— Reversion 
of  principal  to  husband  on  wife*s  death. 

One  M.  had  a  wife  P.  He  married  an- 
other wife.  An  arrangement  was  made  be- 
tween M.  and  P.  that  M.  should  purchase  a 
G.  P.  note  of  tho  value  of  Rs.  5,000,  P.  was 
to  have  tbe  right  of  spending  Rs.  1,500  out  of 
this  and  as  to  the  remaining  Hs.  8  500  she 
was  to  have  interest  en  the  amount  f^r  her 
life,  the  balance  was  to  revert  to  M.  on  her 
death.    M,  predeceased  P. 

Held,  that  on  the  death  of  P.  heirs  of  M. 
were  entitled  to  the  sum  of  Rs.  3,500  and  the 
amount  was  liable  for  the  debts  of  M.  SHIV- 
LAXMI    V.    BALV.4NTRAI   SHIVPRASAD. 

6  B.  L-  K.  625. 

2  At  marriage — Sulka  — Ante-Nuptial  set- 
tlement— Succession — Co-widow.  6  B  L  R 
17.  See  Hindu  Law-Stridhan-Prop&rty  given 
as  a  marriage    settlement. 

48  Stridhan. 

1  Property  giver\  to  her  by  ber  husband 

or  members    of  her    own     family — 
Anvadheya. 

2  Property  given  to  her  by  her  parents 
fttany  timi^ -Saudayaka. 

3.  Property    given    to    a    married    Sister 

Ayauiaka. 

4.  Property    given    as  a  marriage    settle- 

ment. 

5.  Prop'iiy    got    by    iuberitauce. 

6.  Maideti's    srridban. 

7.  INIotber's  sliidhan. 

8.  MotJitif's    property    got    on    partition. 

9.  Nuptial     presents. 
10.  Succebiioii  iQ. 


(1).  Property  given  to  hkr  by  hkr  hus- 
band OR  MKMBERS  OP  H15R  OWN  FAMILY — AN« 
VADIIICYA. 

1  Anvadheya  — Succession. 

Property  given  to  a  woman  by  her  bus/- 
band  or  by  members  of  her  own  family  is 
anvadheya^  and  such  property  is  inherited 
by  sons  and  daughters  equally.  SITADAVI 
V.  VASHUTRAO.     2  B  L  K  310- 

(2)     Property   given   to   her  by    her  pa.- 

RKNTS    AT    ANY    TIME— SANDAYAKA. 

2  Gift  by  father  after  marriage — Succes- 
sion— Husband  or  brother  ~  Dayabhaga—  Heir — 
Inhpritence— Stridhan— Whether  husband  or 
brother  is  the  preferential  heir  to  moveable 
'property  obtained  from  her  father,  after  her 
marriage^  by  a  childless  woman — Nuptial  pre- 
sents—Additions to  ornaments  subsequent  to 
marriage. 

According  to  the  Bengal  School  of 
Hindu  Law  the  brother  is  the  preferential 
heir  to  the  husband  to  moveable  property 
obtained  from  her  father  after  her  marriage 
by  a  woman,  who  has  died  childless.  Judoo 
Nath  Sircar  u.  Bussant  Goomar  Roy  Chow- 
dbry  (i'J  W.  R.  264),  referred  to.  Additions 
made  subsequent  to  her  marriage  to  orna- 
ments given  by  a  father  to  his  daughter  at 
the  time  of  her  marriage  must  be  treated  as 
being  in  tbe  nature  of  gifts  subsequent  to 
marriage,  and  as  not  being  governed  by  the 
law  applicable  to  nuptial  gifts.  GOPAL 
CHANDRA  V.  RAM  CHANDRA  PRAMANIK 

28  C  811. 

3  Succession— '&ir\dihQ,x\—Step-sister*s  son-r 
Husband's  elder  brother — Daynbhaga. 

According  to  Dayabhaga  a  sister*^3  son  as 
well  as  a  stepsister's  son  succeed  to  the 
stridhan  of  a  woman  in  preference  to  her 
deceased  busband^s  elder  brother.  DASAR- 
THI  KUNDU  V.  BEPIN  BEHARI   KUNDU. 

9  G  W  N  119=82  C  261. 

4  Succession  to  saudayaka  stridhan.  30B 
229— See  No.  26  infra. 

(8)  Property  given  to  a  married  sister 
—  Ayautuka. 

5  Gift— Ayautuka— Estate  of  inheritance 
-Life  estate  with  remainder  over-Mesoe  pro- 
fits.    38   G   23—2  A    L  J  810   Col   534   P  II. 

Q  Succession  to  pittridatta  ayautuka— Son 
or  married  daugJiter—Ko.ny&y  meaning  of\. 
Dayabluiga. 

Sons  succeed  in  preference  to  married 
daughters  to  the  pittridatta  ayautuka  stri- 
dhana   of  their    mother. 

The  word  kanya  in  paragraph  16,  S.  2,, 
Cb.  4  of  the  Dayabhagn.  means  "unmarried 
daughter ''  PROSANNO  KUMAR  BOSEu. 
SARAT  SHO^I  GHOSH,  12  C  W  N  924 
=  8  C   L  J  200 

7  Whether  sun  of  a  rival  wife  preferred 
to  daughter's  son  ♦•.o  Ayautuka  Malik— She- 
baitsbip  right  of  inheritance  of — Dayabhaga 
Chap  iV  section  3,  V.  31,  32,  33,  spurious 
^  C,    L    J    36'J    Col    572    P    H. 

(4'  Property  given  as  a  marriage  settle- 
ment. 

g    Mayukha.— Stridhan— Sulka— 4nte-wwi>- 
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tial   sp.ttle^npul—  Succession —  Co- widow. 

Tho    plaintiff    sued     for    possession    of    a  ' 
house  as    co- widow     of    t.he    deoeaaed    owner 
of  it.     The    house   was   given   to    the   deceaa-  | 
ed  under    au    anti-nuptial    settlement  by  her  j 
husband.     Tho    de(.d   of  settlement   provided  j 
that    if   the    wife    shall    die    before    mairiage  I 
the    house    shall    revert    to    the    settler,    and  ' 
(2)  if  she    shall  die    after    marriage    but  with- 
out  issue    tho    house    shall  bo    dealt    with  as 
she    may   direct   or    declare   by    Will  or  deed 
or  failing    any    Will    or   deed  then    the  same 
shall    vest    on    her    legal    heirs    according  to 
the  Hindu    Law  of  tho  Bombay  School.     The 
wife   diea    intestate^     The     present   suit    was 
filed    by    her     co-widow  against     the   widow 
of    the   settler's    younger    brother    who    sur- 
vived  the    docQRsed   owner     and    then    died 
and    ft    separated    nephew    of  the  settler. 

Held^  that  the  co-widow  ,was  not  entitl- 
ed   to    succ^"ed. 

Per  Jituknis^  C.  J. — That  the  decision 
of  the  case  must  rest  on  the  hypothesis 
that  the  legal  heirs  indicated  were  those 
who  were  entitled  to  the  deceased's  ordinary 
stridhan. 

Per  Russell,  J. — That  according  to  the 
true  construction  of  the  deed  of  settlement 
the  co-widow  could  not  claim  as  heir. 
HUNSUAJ     MORAR.JEE    v.     KESSERBAl. 

6  B  L  R  17. 

5    Property   got  by  inheritance. 

9  Mitakshara — Benares  Sc/iooZ— Stridhan 
— Property  inherited  bij  daughter  from  mother 
— Interest  to  be  aioarded  in  decree  for 
mortgage  money — Transfer  of  Property  Act  (IV 
of  1882),  S.  86,  88— Discretion  of  Court  in 
awarding  interest  front  date  of  decree  up  to 
that  of  realisation— Civil  Procedure  Code  (Act 
XIV  of  1882),   S.  209. 

According  to  tho  Mitakshara,  property 
which  a  daughter  inherits  from  her  mother, 
is  her  stridhan,  under  the  Benares  Schf)ul 
of  Law,  and  upon  the  death  of  the  daughter, 
it  devolves  on  her  heirs  and  not  on  those 
of    her    mother. 

Held,  further,    that   S.   86    and    88  of  the 
Transfer    of    Property     Act    neither    prohibit 
nor   autkoriso  the    awarding  of    interest  sub 
sequent    to    the    date     of    payment    fixed    in 
the    decree.     Under   S.   201*   of     the    Code   of 
Civil    Procedure  Court    may   award  in  a  dec-  j 
ree  for    sale   under    the    Transfer  of  Property 
Act,    interest  at   suco    rale    as  appears   to   it 
reasonable,   paye^ble  for  tho  time  interventiog  | 
between    the  date   fixed    for    payment  by  the  | 
decree   and    that  of   realisation. 

Interest  after  the  date  fixed  for  payment 
is  in  the  discretion  of  the  c;ourt,  notwith- 
standing that  a  fixed  rate  of  interest  was 
mentioned  as  payable  up  to  realisation  in 
the  mortgage;  in  such  cases  the  discretion 
of  the  '  ourt  might  be  guided  by  tho  contract 
between  tho  parties.  LAL  SHEOPAKTAB 
BAHADUR  SINGH  u.  THE  ALLAHABAD 
BANK,    LD.     3   0  C    130- 

10      Stridlian  —  Inherllance  —  Daughter- 
Bombay  iSchool. 
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In  tho  Bombay  Presidency  under  the 
Mitakshara,  a  daughter  takes  an  absolute 
interest  in  the  property  inherited  bv  lier 
from  her  father  and  such  stridhan  devolves 
on  her  dmighter  in  preference  to  her  son.  ;J0 
I.  A.  202;  HO- I.  A.  209  dist.  GUL\PP.\ 
DONINGAPPA    V.   TAYAVVA     KUMPaNNA. 

9  B  L  R  834 

Jl  By  a  fi.male  from  ft  frmalc— Stridhan 
descending  t')  f«malo -Hindu  Law-Succes- 
sion—Alienation— Oudh  Estates  Act  (1  of 
18G9)  sections  2.  8,  10  and  11,7,0.  W.N. 
840  25  A.  476  Col.  2133  P.  I, 

12  Succession— stridhan. 

Under  tho  Hindu  Law  of  the  Bonaraa 
School  property  which  a  woman  has  tukea 
by  inheritance  from  a  female  is  not  her 
stridhan  and  does  not  pass  on  her  death  to 
her  stridhan  heirs  in  tho  female  line  to  the 
exclusion  of  males  SHEQ  SHANK  \R  L.\  L 
v.DEBISARAL  SOI  A- 202  =  7  W  N,  0. 
831-5  B  L.  R.  828  =  25  A-  468-M  L  J. 
1903  P  830  (P  C). 

13  Fri<m  her  husband  a'ld  built  upon  by 
her  to  Hindu  wife  -  Female's  estate — Void 
bequest  •—  Charitable  bequest  —  LaptiL'g  of. 
4  B.  L.  R   555  Col.  401  P.  II. 

(6)  Maiden's  Stridhan 

14  Miiok^hara -Succession  — Stridhan  of  a 
mn idea  —  Father's  mother's  sister — Maternal 
grand'm-  th^r — Priority  h  iwecn.  JUNGLUBAI 
SHiVAPPA  u.  JETHA    APPAJl   MaRWADI. 

10  B  L.R  522  =  32  8.  409. 

(7)  Mother's  Stridhan. 

15  Hindu  Law  —  Succession  — Stridhan — 
Alienation  —  Oudh  Estates,  25  A.  476.  See 
No.  11  supra. 

16  Mother  succeeding  to  her  son  takes 
limited  estate— Funeral  expenses  of  mother 
are  a  charge  upon  son's  estate— Mother's 
stridhan  is  not  liable  to  pay  thtm  9  PV  L. 
R.  1187,    See  Hindu  Laio  -Inheiiiance  Mother, 

(8)  Mothers  property  got  on  partition. 

17  Partition— Share  taken  by  stepmother 
on  'partition. 

Held,  that  the  share  in  the  property  of 
her  deceased  husband  taken  by  a  widow  oa 
partition  between  her  and  her  slep-so.is  is 
her  stridhan.  24  A.  67  and  24  A.  r2  followed. 
25A.  466  dist.  GAMBHIR  SINGH  v.  U\K^ 
RADDHUJ.  1907  A-  W-  N.  206  =  4  A.  L. 
J.  673- 

18  Mitakshara  — Share  which  a  woman 
takes  on  partition.  24  A.  67.  See  Hindu  Laio 
-Partition  No.  .55. 

19  Widow's  share  on  partUion.  24  A.  84 
Col.  2133  P.  I. 

(9)  Nuptial  presents. 

20  Nuptial  presents.  28  C.  311.  See  No. 
2  supra. 

10    Succession   to. 

21  AcqiLisitions  out  of  maintenance  alloio- 
ancc  aivardid  to  a  loidoio  one  vf  her  htubavd'a 
estate. —  Hindu     Law  -  Stiia}ion— Savings     or 

I  prupetty  purcJiased  out  of  saiiifjsby  uidcm 
out  of  money  aivarded  to  her  by  decne  as 
mainunauce—  Deii  Ihliun  on  daughter  and  g;i 
daughter's  daughuia. 
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K,  a  Hindu  widow,  purchased  property 
with  money  received  by  her  under  a  docree 
awarding  maintenance  made  payable  to  her 
out  of  the  revenues  of  a  ziimmdari.  She 
never  had  any  right  to  or  possession  of  her 
husband's  estate,  which  was  always  in  the 
hands  of  other  persons  who  were  entitled 
thereto.  K,  died  leaving  a  daughter  M.  her 
surviving  who  subsequenily  nlso  died  leaving 
three  daughters.  The  three  daughters  of  NI 
sold  the  property  to  plaintiffs,  who  brought 
this  suit  for  a  dechiration  that  they 
wero  entitled  to  certain  shares  in  the  pro- 
perty and  for  delivery  of  the  same.  For  the 
defence,  it  v^as  contended  that  the  property 
in  question  was  not  the  stridhanam  of  K, 
that  K.  had  taken  only  a  limited  and  quali- 
fied interest  therein  ;  and  tha*  on  K's  death 
it  devolved  on  her  husband's  lineal  male 
deFcendants  and  that,  in  consequence,  the 
aale  to  plaintiffs  conferred  on  them  no  title 
to  the  property. 

Held  that  the  property  was  K's  stridha- 
nam, and  consequently  M.  was,  on  her  death, 
heir  to  it.  There  is  no  necessary  connection 
between  the  limited  nature  of  the  estate 
which  a  widow  takes  in  her  husband's 
property  and  the  interest  accruing  to  her 
in  the  income  derived  by  her  an  such  limit- 
ed owner.  That  which  becomes  vested  in 
her  in  her  own  right  and  which  she  can 
•dispose  of  at  pleasure  is  her  own  property, 
not  limited  but  absolute,  exclusive  and 
separate,  in  every  sense  of  the  term,,  and 
devolves  as  such.  As  in  the  present  state 
of  the  law,  the  income  is  completely  disso- 
ciated from  the  corpus,  there  is  no  presump- 
tion that  savings  or  purchases  with  savings 
effected  by  a  widow  are  increments  to  the 
corpus  of  the  husband's  esiaio  and  pass 
together  with  it.  Akkanna  v.  Venkayya^ 
(  1.  L.  R.,  25  Mad.  351),  approved  ^  Saodamim 
Dasi  V.  The  Administrator  General  of  Bengal, 
(L.  R.,  20  I.  A.  12),  followed  ;  Isri  Out  Koer  u. 
■Must^ammat  Hansbutti  Koeraio,  (  L.  R.,  10 
I.  A.  150),  distinguished;  Soorlah  Dossee  v. 
Bhoobun  Mohun  Neoghy,  (I.  L.  R.,  15  Oal. 
292),  Beoi  Parshad  v.   Puranchand,  (I.  L.  R., 

23  Oal.  262) ;    Chhiddu  v.  Naubat,  (  I.  L.  R., 

24  All.  67);  and  Sheo  bhankar  Lai  v.  Debi 
Sahai,  (I.  L.  R.,  25  All.  468),  commented 
on. 

Held  also,  that  as  a  daughter'?  daughter 
is  entitled  to  take  {  in  preference  to  a 
daughter's  son  )  the  siridnanam  of  grand- 
mother, K's  stridhanam  passed,  on  the  death 
of  her  daughter  M,  to  M's  daughters,  who 
took  only  a  limited  and  qualified  estate  — 
SUBRAAIANIAN  CHETTI  v.  ARUNACHE- 
LAM   CHETTI,    28  M-  1- 

22  Ayautuka  Stridhan  —  Dayabhaga  — 
Lease  granted  by  father,  if  a  '*  gift  suhseq^uent'^ 
Stridhan — Ayautuka— Anwadheya  —  Childless 
woman's  heir  to  Ayautuka  Stridhan —  Pitri- I 
datta — Preferential  heir^Bules  of  Hindu 
Law,   if   applicable  to  leasehold   interests. 

A  leasehold  property,  such  as  a  mourashi 
moharari  lease  reserving  a  nominal  annual 
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rent  granted  by  a  father  to  his  daughter 
after  marriage,  is  one  to  which  the  rules 
of  Hindu  Law  arc  applicable,  and  is  pro- 
perty which  possesses  the  chara'if^^eristics  of 
stridhan  according  to  the  D'tyahhaga-.  the 
interest  '\n  the  property  so  transferred  to 
the  daughter,  constitutes  her  ayautuka  stri- 
dhan and  falls  within  tho  class  known  ag 
anwadheya. 

The    meaning    of    anioidhey  i   explained. 

Under  tho  B-mgal  School  of  Hindu 
Law,  the  mother  is  entitled  to  succeed  to 
the  pHridatla  ay  nituka  stridhan  of  a  child- 
less   woman  in  preference  to  her  husband. 

Neither  according  to  Jirautavahana, 
nor  accordi->g  to  Srikrishna,  does  the  fact 
that  stridhan  is  pitridatia  make  any 
difference  in  deciding  the,  question  of  prefer- 
ence b'^r.ween  iha  mothei  and  the  husband. 
11  B  fj  R  2^6  ;  16  W  R  105,  19  W  R  26i,  1  Cal 
275,  28  Cal  31 1  rcfrrred  to.  K  \  M  G  O  P  A  L 
BHAPT\0H.AIMEB  v.  NARaIN  (JHANDRA 
BANDOPADHYA.  3CL  J15  =  10  OWN 
510-33  C  315 

23  Childless  widow's  stridhan- Mitakshra 
— Mayukha      30  B  431.     See  Col  1152  P  II. 

24  Coioidoio  and  husbmd's  sapindas — 
Priority  -Stridhan — Succession. 

Where  a  Hindu-widow  dies  leaving 
behind  her,  her  co-widow  and  sapindas  of 
her  husband,  her  s'ridhan  proper  descendas 
to  the  co-widow  in  preferetice  to  the  sapinds 
of  her  husband.  B  \I  KESSERBAI  v, 
MONGHIBAI.    5  BLR  244- 

2,'>  Co-ioidow — Pindu  Laiv  — Succession— 
Stridhan— Grand  children  of  the  brother  of 
co-widow's   father  in-law. 

Under  the  Mitakshara,  the  widow  is 
entitled  to  succeed  to  the  stridhan  left  by 
her  co-widow,  in  preference  to  the  grand- 
children of  the  brother  of  her  father-in-law. 
KRISHNA  KOM  v.  SHRIPaTI.  8  B  L  R  12 
=  80  B  333. 

2S  Daunhter— Succession-  F^maU  heirs- 
Alienation  Stridhan— Sauiayika  -  Dif^position 
of  property  during  cov^Uure — Will  -Consent 
of  husb.iitd. 

In  the  Bombay  Presidency,  female 
heirs,  except  those  who  come  into  the 
family  of  the  propositus  by  marriage,  take 
absolute  intLrests. 

That  which  is  obtained  by  the  married 
woman,  or  by  a  virgin  in  the  house  of  her 
husband  or  of  her  father,  from  her  brother 
or  ber    parents,    is  termed    saudayika 

A  woman  cannot  alien  her  s'ridhan^ 
other  than  saudayika^  during  coverture 
without  her  husband's  consent  :  and  her 
testamentary  power  of  disposition  is  subject 
to  the  like  restriction,  where  she  is  sur- 
vived by  her  husband,  who  is  not  shown 
ever  to  havri  assented  to  the  Will.  BHAU 
«;.  RAGHUNaTH  KRISHNA.  7  B  L  R  936 
=30  B  229 

27  Daughter  inhe.riting  non-technical 
stridhan  of  mother — D.iughters  estate -^Viy a- 
vahara  Mayukha  -Several  interest— Survivor- 
sh  ip. 
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Under  the  vyavahara  Mayukha,  daugh- 
ters succeeding  to  the  non-toc\inica,\  stridkan 
of  their  mother  tako  absolute  and  several 
interests  and  not  joint  interests  with  right 
of  survivorship.  G  H  85  followed.  BAI 
RUKHMANI  V.  KESHAVLAL.  9  B  L  R 
1293 

28  Daughter'B  daughter  and  daughter's 
son.     28  M  1— See    No  21    supra. 

29  Daughter's  daughter  and  daughter's 
son— Stridhan  inherited  by  a  woman  25  A 
468  {?.G.)See    No.  12    supra. 

80  Husband  or  brother  2S  G  3il— See  No. 
2   supra. 

31  Husband's  hrother  and  husband's 
brother's  son.     7  B  L  R  022  Col.  690  P  II. 

82  Husband's  full  and  half  brothers. 
Priority  between— Stridhan  8  B  L  R  685^=30 
B  607— See  Hindu  Laio  —Iiilieritaitce  (0)  Half 
blood. 

83  Inheritance  property— See  Property  got 
by  inheritance   No.  9  to  13  supra. 

34  Alarriag;  settlement  property,  succes- 
sion to.     6  B  L  R  17  No.  8  supra. 

35  Husband's  sister  and  sister's  son-Hindu 
Laio — Mitakshara— Succession-  Stridhan. 

Held,  that  the  stridhan  of  a  Hindu 
woman  governed  by  the  Mitakshara  Law 
would,  on  her  death  without  issue,  go  to 
the  sons  of  her  husband's  sister  in  preference 
to  the  sons  of  her  own  sister.  GANESHI 
LAL  u.  AJUDHIA    PRASAD,     A   W  N  1906 

P  39-8  A  L  J  85  =  88  A  345 

36  Sister  and  sister's  son — Stridhan,  de- 
volution of— Sister  takes  precedence  over  sister's 
son  — Nature  of  right. 

Under  the  Mitakshara  Law  where  a 
woman  not  married  in  any  of  the  approved 
forms  dies  issueless,  her  stridhana  property, 
in  the  absence  of  nearer  heirs,  passes  to  the 
sister  in  preference  to  the  sister's  son.  The 
Mitak.shara  is  the  paramount  authority  in 
the  Madras  Presidency  ana  in  the  absence 
of  a  consensus  of  opinion  among  the  com- 
mentators, and  whore  there  is  no  evidence 
of  usage  to  the  contrary,  the  general  doc- 
trine of  Mitakshara  Law  must  prevail  over 
the  Smriti  Chandrika.  A  woman  taking 
stridhana  property  of  a  '""eceased  female  by 
inheritance  will  take  only  a  limited  interesc 
in  such  property.  Muthappudayan  v.  Am- 
mani  Ammal  (I  L  R,  21  I\Iad.  58  at  p.  (J2), 
referred  to.  Salemma  v.  Latchmana  Reddi 
(I  L  R  21  Mad.  100  at  pp.  103  and  104).  re- 
ferred   to.     RAJU   GRAMA  NY    v.    AMMANI 

AMM.AL.    1  M.  L.  T.  68-29  M.  858- 

37  Her  step  sister's  son  on  her  husband's 
brother.  9  C.  W.  N.  119-32  C.  261.  See  No.  3 
supra, 

38  Unchastity  —  Bengal  School— Inheritance 
—Stridhan  —Consanguinity  —Spiritual  benefit. 

Unchastity  is  no  bar  to  inheritance  of 
stridhan  property. 

A  bequest  to  a  Thakur  not  instituted  at 
the  time  of  the  testator's  death  is  void  ;  it 
does  not  take  effect  oven  so  far  as  it  refers  to 
the  building  of  the  temple  and  other  ancil- 
lary purposes. 


Hindu  law-Stridhan    (Contd.) 

The  characteristic  doctrine  of  the  Bengal 
School  of  Hindu  Law  is  tliat  as  far  as  the 
near  relatives  are  concerned,  inheritance 
depends  on  consanguinity,  but  in  the  case  of 
remoter  relations  the  law  falls  back  on  the 
principle  of  spiritual  benefits.  NOGENDllA 
NANDINI  DASsI  u.  HENOY  KRISHNA 
DEB.    7W.NC.  121=30n.  621. 

89  Widow  of  a  daughter's  son  excluded  by 
his  brother's  grandson — Inheritance -Gotraja 
sapivda. 

The  widow  of  a  daughter's  son  is  not 
entitled  to  succeed  to  the  estate  of  her  hus- 
band's maternal  grandfather  in  preference  to 
his  maternal  grandfather's  brother'.^  grand- 
son. The  widow  of  a  daughr.er'.s  son  is  a 
gotrnja  sapinda  of  her  husband  and  his 
agnates,  but  as  the  maternal  grandfather  of 
her  husband  is  not  one  of  t,!ie  agnatic  rela- 
tions of  he''  husband,  she  is  not  his  gotrnja 
sapinda  and  cannot  succBed  him.  VUb- 
LaBHDASu.  SOKAHBa.  2  8-  L  R.  343 
=  25  B.  81. 

49    Succession. 

See  Hindu  Law— Inheritance  and  Succes' 
sion. 

60    Survivorship. 

1  See  Hindu  Law  —  Inheritance  dud  Sue* 
cession — Hindu  Law,  joivt  fo-inily  and  Hindu 
Law,    Religious  Endoivments. 

2  Gift— Joint  gift.  26  B.  445.  See  Hindu 
Laiu-Oift.     Col  1179  P.  II. 

51  Text. 

I  See  Hiudu  Law— Authorities. 

52  Trust. 

1  Charitable  trus^- Power  of  manager^ 
Attestation  as  a  witness.  25  A,  296  Col. 
2122  P.  I. 

2  Declared  in  favour  of  joint  family  — 
Joint  family  property  acquired  from  joinfc 
funds  of.     1  0.  C.  24  (^ol.  851  P.  XL 

3  Deed  charitable  trusts  when  ineffectual 
— Undue  influence — Father  and  son.  29  M, 
1  Col.  435  P.  II. 

4  Trusteas  and  cestui  quo  trustent  all 
Hindus  —  Applicability  of  JUuglish  Law- 
Trust  violating  some  provision  of  Hindu 
Law.     .32  C.  143  Col.  95  P.  I. 

53  Unchastity. 

1  Mitakshara  as  in  Bombay— Unchastity 
of  wife— Effect  on  marriage  and  mutual  in- 
heritance.    4  N.  L.  R.  31  ^.ol.  1153  F.  II. 

54  Widow. 

1.  Absolute    estate    of. 

2.  Acceleration    of  estate. 

3.  Acquisition    with    income. 

4.  Adoption. 

5.  Adverse    possession. 

6.  Alienation    by. 

a.  With     consent     of     reversion- 
ers. 

b.  For    legal    necessity. 

7.  Alienee's    duty. 

8.  Co-v»?idows. 

a.  Adoption     by  a. 

b.  Alienation    by    one. 

c.  Partition. 
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9.     Debts. 

10.  Decreo    against  widow,   effect  on   re- 

versioners 

11.  Exocution    sale. 

12.  Family    settlement, 

13.  Her  intorost,  lu  estate  inherited  from 

her    husband. 

14.  Lease. 

15.  Maintenance, 

IG.  Nature  of  her  estate. 

17.  Personal    Inam. 

18.  Powers    of. 

19.  Release   of    reversion   by  next   rever- 

sioners to  widow. 

20.  Re- marriage  — Eflect    o£. 

21.  Resjudioata. 

22.  Right   of  partition. 

23.  Right  of  residenoe. 

24.  Son's   widow. 

25.  Succession. 

26.  Suit   against — by  reversioners. 

27.  Wrongful    possession   of. 
(1)  — Absolute  estate    of. 

1  Absolute  estate  by  consent  decree  — 
Reversioner's  suit  to  recover  after  her  death. 
10   B   L  R   210  Ool    1918    P    I. 

2  Enfranchisement  in  widow's  name,  not 
her  absolute  estate — Personal  inam.  28  M 
13  Col:  987  P  II. 

3  Enfranchisement  in  widow's  name,  not 
her  absolute  estate.    28  M  1.     See  No.  21  infra. 

4  Enfranchisement  in  widow's  name,  not 
her  absolute  estate  ^Madras  Enfranchised 
Inavts  Act,  Act  IV  of  1866  — Service  inam 
enfranchised  in  widow's  name  under  Act  IV 
of  1866  not  alienable  by  widow  beyond  her 
own   life-time. 

The  enfranchisement  of  a  service  inam 
does  not  involve  a  resumption  by  Govern- 
ment and  a  fresh  grant  in  favour  of  the 
persons  named  in  the  title-deed.  It  dis- 
annexes  the  inam  from  the  office,  converts 
it  into  ordinary  property  and  releases  the  re- 
versionary rights  of  the  Crown  in  the  inam, 
but  does  not  confer  on  the  persons  named  in 
the  title  deed  any  right  in  derogation  of  those 
possessed  by  other  persons  in  the  inam  at  the 
time  of  the  enfranchisement.  Case  law  consi- 
dered. Narayana  v.  Chengalamma.  (I  L  R  10 
Mad  1).  approved.  Gunnaiyan  v.  Kamakchi 
Ayyar.  (1  L  R  26  Mad  339)  approved.  A  Hin- 
du widow  cannot  alienate  beyond  her  own 
life-time  service  inam  enfranchised  in  her 
name  under  Madras  Act  IV  of  1866,  PINGa  - 
LA  LAKSHMIPATHI  v.  BOM  MIRED- 
DIPALLI  OHALAMAYYA.  2  M  L  T  101  = 
17  M  L  J  101=80  M  434  (F  B). 

6  Enfranchisement  in  widow's  name,  not 
her  absolute  estate— Inam  lands— Personal 
inam.  25  M  424.  S&e  Hindu  Law — Rever- 
sionei^   No  22. 

6  Enfranchisement  in  widow's  name, 
not  her  absolute  estate.  25  M.  851  See 
No.   18    infra. 

7  Gift  of  immoveable  property  to  a  Hindu 
widow-Malik  12  0.  W.  N.  231  =  30  A  84  (P.O.) 
Col.  572  P.  II. 


Hindu  law— Widow    (Contd.) 

8  Oift  to  widow,  construction  of. 

VVIion  a  suit  brought  by  a  Hindu  widow 
against  her  deceased  husband's  co-parceners 
for  possession  of  her  divided  husband's  share 
was  compromised  and  certain  lands  wore 
given  to  her  and  another  donee  in  equal 
shares  as  full  owners  and  the  instrument 
recited  that  the  gift  was  made  out  of  motivea 
of  generosity. 

Held,  per  Sir  Arnold  White,  .  C.  J.,  and 
Miller,  J.,  (Wallia  J.  dissenting)  that  the 
widow  took  an  absolute  and  alienable  inter- 
est in  her  share  of  the  lands  given.  The  gift 
being  made  in  the  same  terms  to  the  two 
donees,  there  was  n:)  reason  to  suppose 
that  the  gift  to  the  widow  alone  was  re- 
stricted. Although  the  suit  was  brought  to 
recover  only  a  widow's  estate,  it  was  compe- 
tent to  the  defendant  by  way  of  compromise 
to  convey  an  estate  in  full  ownership,  and 
where  the  instrument  in  clear  words 
conveys  such  an  interest,  no  presumption 
in  favour  of  a  restricted  gift  ought  to  be 
made  from  the  nature  of  the  suit.  Sreemutty 
Rabutty  Dossee  v.  Sibchunder  Mullick, 
(6  M.  I.  A.  1  ),  distinguished.  SAMBASIVA 
AYYAR  V.  VENKATASWARA  AYYAR  3 
M  I.T  369  =  31  M.  179. 

9  Ciift  to  widoiv  — Settlement  with  govern' 
ment — Widoio  possessing  husband's  estate ^as  in- 
ferior  proprietor  —  Mukaddam. 

An  under-proprletor,  whose  status  was 
described  by  the  term  "  mukaddam,"  died, 
and  his  estate  devolved  upon  his  widow. 
Whilst  this  estate  was  in  the  possession  of 
the  widow,  the  Government  proceeded  to 
make  a  settlement  with  the  mukaddams, 
excluding  the  superior  proprietor,  to  whom 
an    allowance  by  way  of  malikana  was  given. 

Held  that  the  enlarged  estate  of  which 
the  widow  thus  h  came  possessed  was  still 
a  Hindu  widow's  estate  merely:  the  actioa 
of  Government  had  not  the  effect  of  mak- 
ing her  a  zamindat  with  a  title  independent 
of  that  which  she  derived  from  her  husband. 
1  W.  and  T.  7th  edition  P.  693  referred  to. 
KASHI  PRASAD  v.  INDA  KUNWAR, 
A.  W.  IT  (1908),  222=5  A-  L-  J.  59- 

10  Property  got  in  a  partition  suit 
under  a  compromise  as  absolute  estate  30 
M.  356  Col.  497  P.  II. 

11  Succeeding  to  husband's  separate  pro- 
perty— Bight  of  widow  to  self- acquired  move- 
able property  of  her  husband — Form  of  decree. 

The  widow  of  a  Hindu  who  ditcl  posses- 
sed of  certain  self  acquired  moveable  pro- 
perty sued  and  obtained  a  decree  for  such 
property — 

Held,  that  the  Court  had  no  right  to 
annex  to  its  decree  in  favour  of  the  widow 
a  condition  that  she  must  find  security  not 
to  spend  any  portion  of  the  amount  decreed 
to  her  for  any  purpose  other  than  the  main- 
tenance of  herself  and  those  dependant  upon 
her.  MULI  v.  NaNIG  RAM.  4  A  L  J  186 
AWN  1907  P  75. 

12  Will  ot  her  husband— Widow  claiming 
absolute  estate  under— Subsequent  release  by 
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revorsionors — Doubtful    right    18   M   L  J   409 
Col;   489  P  II. 

{2)      ACCELEllATrON    OF     ESTATE. 

13  iiffect  of  relinguisbment  of  estate  by 
widow  iti  favour  of  the  present  reversionorH. 
AWN  1906  P  272  =  3  A  L  J  755  =  29  A.  71— 
See  Hindu  Law— Reversioner  No.  2. 

14  Title  deeds  of— Hiudu  Law— Stridhan 
— Succession — Sapindas-Alieoation  by  widow 
to  next  reversioner.  7  B  L  R  622  Col.  690 
P.  II. 

15  Alienation  by  widow — Gift  to  rever- 
sioner for  the  time  being  if  passes  absolute 
title.  12  C  W  N  49— See  Hindu  Law— Rever- 
sioners No.  4. 

16  Conveyance  by  a  widow  of  her  life 
estate  to  reversioner— Not  invalid  by  reason 
of  coniemporaneous  agreement  between  the 
widow  and  the  reversioner.  31  M.  446 — See 
Hindu   Law,  Reversioners  No.   7. 

17  Widow — Reversioner— Conveyance  of 
some  lands  to  reversionor-Widow — Life  estate 
englarged  by  reversioner — Surrender — Actual 
reversioners  Exchange  11  M  L  J  335 — See 
Hindu  Law — Reversioners  No.  3. 

(3)     Acquisition   by  widow. 

18  Widow's  estate— Property  acquired  with 
income. 

Where  the  acquisition  made  by  a  Hindu 
widow  was  simply  an  investment  on  a  usu- 
fructuary mortgage  of  her  savings  from  the 
income  of  her  husband's  estate  over  which 
she  had  absolute  power  of  disposal,  Jield, 
that  it  could  not  be  presumed  that  she 
thereby  inteaded  to  part  with  her  power  of 
disposition  for  the  benefit  of  her  reversion- 
ary   heirs. 

A  Hiudu  widow's  power  of  disposition 
over  the  income  derived  from  her  limited 
estate  being  fully  recognized,  she  must  be 
presumed,  in  the  absence  of  an  indication  of 
her  intention  to  the  contrary,  to  retain  the 
same  control  over  the  investment  of  such 
income.  AKKaNNA  v.  VENKIAH.  12  M 
L  J  5  =  25   M851. 

19  Widow's  estate  —  Champerty  and 
Mftinteuauce — Public  policy  convtyance  op- 
posed to--Prayec  for  general  lehuf — Iliad  a 
widoV(',  alienation  by  legal  necessity — Fa- 
mily debna — Marriage  expenses — (Josts  of  liti- 
gation. 8  C.  W.  N.  408  =  31  C.  433  CcI  :  386 
P.    II. 

20  Acquisitions  out  of  the  income  of 
widow's  estate — Alienation — Bona  fide  pur- 
ch.iser  for  value — Burden  of  proof.  HOC 
310   Col:   202    P  II. 

21  Succession  -Sti:\dhd.neum  — Income  from 
propeity  held  by  widow  —Powers  of  widow — 
Daur/liter— Daughter's  daughter  and  son 

The  property  in  dispute  was  originally 
acquired  by  K,,  a  widow  of  a  Hindu  isimin- 
dar.  ^he  died  possessed  of  it  leaving  her 
surviving  a  daughter  M  ,  who  died  nubse 
queuily  leaving  three  daughters  R  ,  K.  and 
Y.  and  a  son  V.  T.  The  plaiutifis  claimed 
the  property  as  vendees  through  persons 
whose  alleged  title  was  ultimately  ba-ed  on  a 
Bale  by   the   three   daughters  of  M.    The  de- 


Hindu  law-Widow    (Conid). 

fondants  claimed  tho  property  also  as  vendees 
through  parties  whose  alleged  title  rested  oa 
a  Court  sale  held  in  execution  of  a  decree 
passed  against  M's  son  V.  T.  The  property 
was  purch'j.sed  by  K.  with  money  received  by 
her  UMdiir  a  decree  awarding  maintenance 
made  payable  to  her.  * 

Held,  that  the  plaintiffs  were  entitled  to 
succeed.  That  the  property  was  stridhanam 
of  K.  and  devolved  on  her  daughter  and  heir 
M.  on  her  death.  That  on  M's  death  it  de- 
volved on  her  three  daughters  R.,  K,  and  V. 
and  not  on  her  son  T.  V.  The  question  of  a 
Hindu  widow's  power  over  her  stridhanam 
and  other  property  discussed.  SUBRAMA- 
NIANCHETTIv  ARUNAOHELAM  GHETTI. 

28  Ml. 

(4)  Adoption  by. 

22  Widow  succeeding  to  the  property  as 
gotrajasapinda  10  B.  L.  R.  692  Col.  1129 
P.  11. 

(5)  Adverse  possession. 

23  Poesession  of  widow  entitled  to  main- 
tenance and  not  to  life  estate— Hindu  Law — 
Mitakshara— Widow's  right.  29  C.  664  Col. 
2072  P.  I. 

24  Widow  adverse  to  minor-Collusion  with 
mortgagee-Benefit  to  estate-Charge  upon  estate. 

Where  a  Hindu  widow  adopted  an  ad- 
verse attitude  against  her  husband's  adopted 
son,  executed  a  mortgage  in  collusion  with 
the  mortgagee,  not  as  guardiau  of  such  son 
but  in  her  own  right 

Held,  that  the  mortgage  could  not  be 
enforced  against  the  sou  to  the  extent  of  the 
debt  which  v/as  not  a  charge  on  the  estate, 
merely  on  the  ground  that  the  estate  was 
benefitpd  by  the  payment.  6  M,  I.  A.  293  dist. 
AMBIKA     PAUTaP    SINGH    v.     DWARKA 

paRSHaD.    4  a.  L  J. 795 -80  a.  95. 

See  for  oth'-r  facts  Cot.  573  P.  1. 

(6)       ALIRNATION    BY    WIDOW. 

(a)    With  consent  of  reversioners. 

25  adopted  soti's  inaction  for  more  th-  n 
12  years— Suit  by  reversioners  of  adopted 
son -32   C    165   Col    1956    P   I. 

26  Adopted  son's  right  to  impeach  alie- 
t.tuion -Alienee's    right  to   posseasioi;  during 

!  widow's    lift  time.     26  M    14:3    Col  1952  P  I. 

27  Alienation  by  widow  not  void  but 
voidable- Reversioner's  instance.  31  0  693 
Col    893  P   II. 

See  also  1  G  L  J  14,4,.  Hindu  Law --Rf.- 
versioners  (10)  Resjudicnta  and  'SH  C  02. 
Hindu  Laio— Reversioners  {13)—S2ut  by  Rever- 
siomrs. 

Jg  Co7isent  of  female  reversioner  passes 
no  absolute  title  nor  gives  property  to  aUena- 
tion  —  Presumption . 

Held  th&i  an    alienation  of  her  husband's 
estate    by   a    Hindu     widow     without     legal 
i  uac83.sity,    but    with  iU<x   consout  of  the  next 
I  reversioners,   who.  ii    th.y    had  succecdod  to 
'  the    estate    would    themselves    have   been  ea- 
'  titled    to    the    limited   estate  of    a    Hindu  wi- 
dow, does   uot  pass  an   absolute  estate  to  the 
transferee. 

No   presumption  of   the  propriety  of  the 
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transnctJon  ari«es  from  sucb  oonsent.  BR- 
PIN  BI'.TIARI  KUNDlJ  v.  DUllGA  CllUUN 
BANDOl'ADHYA,  12  C  W  N  914-8  CL 
J   120 

29  Gonsont  of  revursionev  with— Widow 
by  — Hindu.  Law  — Widow's  power  to  alienate 
—  Oonsent  of  the  only  male  reversiouer.  25 
B.  120  (lol.  '21 3G  P.  I. 

SO  Hindu  Law  —  Alienation  by  Hindu 
widow-Legal  noccssiLy-Gonsent  of  reversion- 
ers- lio.w  far  evidence  of.  9  O  C  104.  See 
Hindu.  Law     Reversioner  No.    14. 

81  Cause  of  action — Mis-joinder  of — Suit 
to  contest  alienations  by  widow — Hindu  Law 
-^Acquiescence — Assent  by  only  reversiouer. 
83  r  L  R  1905—1  P  H  1905  Col.  1383  P.  I. 

82  Widow  by  —  Widow's  estate— Aliena- 
tion   of    a    portion    of    estate    without    legal 

-necessity  Consent  of  next  reversioner.  35 
C  939  Col.  2133   P.  I. 

83  Hindu  Law— Widow  —  Alienation  by 
not  void  but  voidable — Reversioner  —  Assent 
of — Delegation  of  power  to  validate  aliena- 
tion.    3rc    &98  Col.  893  P.  11. 

84  Widow's  estate  —  Alienation  of  bus- 
baud's  estate  without  legal  necessity— Con- 
sent of  reversioners.  5  A  L  J  1—12  C  W  N 
74-9BLR  1348— 6C  L  J  766-3  M  L  T  1 
See  Cust'omNo.  33  Col.  134  P.  II. 

35  Pleading— Forna  of  relief— Alienation 
by  widow  with  consent  of  some  of  the  next 
reversioners  —  Major  reversioners  —  Consent 
on  behalf  of  a  minor—  Presumption — Neces- 
sity for  sale.     8  0  C  21  Col.  430  P.    I. 

86  Consideration  for— Binding  on  rever- 
sion—Suit by  reversioner  to  set  aside  sale 
deed  — Offer  to  recompense  alienee  — What 
Court  could  not  decree.  18  M  L  J  11— B  M  L 
T  2Di-.3i  M  153.  See  Hindu  Law — Beversiojier 
No  u. 

87  Consideration  — Hundi-Suit  on-Hundi 
transferred  for  money  to  be  raised  by  trans- 
feree as  loan.  AWN  1905  P.  181—2  A  L  J 
579-28  A  54  Col.  1844  P.  I. 

88  Co-widow  by.  See  Co-vjidows  Col.  718 
7iy  P.  IL 

89  Alienation  by  one— Hindu  Law— Co- 
widows -Transfer  by  one  of  them.  Effect 
of.     26 M  331,  334  Col.    719  P.  II. 

40  Co-widows— Right  of  a  co-widow  to 
partition  of  her  share  can  be  alienated.  9  B 
L  R  1049—31  B  560.  Spp^  Hindu  Laiv— Suc- 
cession and  Inheritance  No   G, 

41  Eftecfc  on  reversioner  of  decree  ob- 
t-iined  against  widow  without  fraud  or  collu- 
sion. 30  M  a.  See  Hindu  Law— Revcrdoner 
No    18. 

42  Of  enfranchisement  standitig  in  her 
Bame—Property  of-^Personal  inam-^Enfran- 
cLisement  in  favour  of  widow -Effect  of.  28 
M  13-I\I  L  :r  1904  P.  308  Col-  937  P.  II. 

4p     lieveisiouers— Suit  f>,r  po.-se»sion-Ees    I 
ju.  ic.Ca- Questions   in    issue    determined   in  ' 
the  p.  evious  suit  -  Gift  by  widow   when  bind- 
ing   uu  reveiaioner  — Dispossession    by    rever- 
sioner—Legal  necessity.     2    A    L   J    144    Col 
1813  P. I. 
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44  Movrabks  of  her  ]iib«band— Limited' 
rights   of  tran.sfer. 

A  Hindu  Mitakshnra  widow  i'Uieriting 
moveable  property  from  her  husband  who 
dies  childless  and  intestate,  does  not  take 
an  absolute  interest  in  the  property.  She 
is,  therefore,  not  oompntent  to  n\(»ke  a  gift 
of  the  property.  PANDARINATH  VISVA- 
NaTH  ?;    GOVIND   SHIVA  RAM.     9   BL  R 

IS05-82B  59 

45  Hindu  Law— Gift  by  widows  of  a 
portion  of  the  property  inherited  by  them 
from  their  husband-^Subscquent  adoption 
—  Suit  by  the  adopted  son.  4  a  L  J  354  — A 
W   N  1907  P  148  Col  1954  P  I. 

46  Permanent  lease  by  widoiu  —  Lecjal 
Necessity. 

Held,  that  a  permanent  alienation  of  im- 
moveable property  by  a  Hindu  widow  can  only 
be  justified  on  the  ground  of  necessity.  The 
necessity  required  involves  some  notion  of 
pressure  from  without  and  not  merely  a 
desire  to  better  or  develop,  the  estate,  for 
this  last  implies  vast  powers  jf  manage- 
ment which  in  practice  would  not  easily 
be  distinguishable  from  an  autborisalion  to 
embark    upon    speculative  ventures. 

A  Hindu  widow  can  alienate  in  order 
to  preserve  the  estate  ;  but  she  is  not  en- 
titled to  alienate  it  merely  in  order  to  im- 
prove it.  GANAPA  SANNA  SUBa  v.  SUBI 
SANNA    SUBA.     10  B  L  R  927- 

47  Alienation  by  widow — Power  to  grant 
jpermanent   lease — Benefit   of  the   es'atc 

A  Hindu  widow,  as  regards  the  manage- 
ment of  the  estate,  has  not  le^ss  power  than 
the  manager  of  an  infant's  estate,  and  the 
reversioners  are  not  entitled  lo  set  aside  a 
permanent  lease  granted  by  her,  which  is 
found  to  be  for  the  benefit  of  the  estate 
and  by  which  they  are  found  to  have  beea 
benefited.  6  M  I  A  693  and  6  Cat  8ii3,  ap- 
plied. DAYAMANI  DEBI  v.  SRINIBASH 
KUNDU.    33  C  842- 

48  Hindu  Law— Female's  estate— Aliena- 
tion by  widow  with  the  consent  of  her 
daughter  is  binding  on  the  daughter's  mi- 
nor son  during  his  minority  when  his  guar- 
dian has  ratified  it.  6  C  W  N  905  Col  730 
P   I. 

(b)     Legal   necessity   for. 

49  Widoto's  Lease-Legal  necessity-Beneficial, 
arrangement — Some  of  the  reversioners  'posses- 
sion, suit  by — Family  arrangevient-^ConCract 
S.    196,    199 -Ratification. 

Some  of  the  reversioners  can  sue»a  lessee 
of  a  Hindu  widow  after  her  death  for  pos- 
session   of    their  shares. 

They  must  establish  a  very  strong  case' 
to  induce  a  Court  of  justice,  eq;Uity  and 
good  conscience  to  set  aside  a  beneficial 
arrangament  by  a  Hindu  widov;  which  in- 
duced a  sense  of  pcac«  and  security  and 
one  that  has  had  a  far-reaching  consequence. 
If  a  good  bargain  made  by  Hindu  widow 
for  herself,  did  not  prs-jadice  the  positiou 
of  the  then  reversioners,  it  should  be  given 
effect   to   33    C  842   Appl ;   IS   B  834   referr- 
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ed  to. 

If  parties  arrange  to  avoid  the  nec^a- 
sit)'  for  legal  proceodmga,  their  arrange- 
ment is  supported  by  buflicieDt  coosidoration. 
A  widow  can,  apart  from  legal  neoessity, 
validly  alieoate  property  that  Ims  devolved 
or.  her  from  her  husband  wi^h  the  consent 
of  the  reversioners.  The  widow  can  make 
Buch  an  alienation  by  tlie  entire  surrender 
of  her  own  interest  and  thereby  accellerate 
the  interest  of  the  reversioners,  or  she  can 
part  with  her  direct  interest  in  the  estate 
and  convert  it  into  an  annuity.  Subject 
to  the  payment  ol  the  annuity,  the  trans- 
feree will  acquire  an  absolute  interest  22 
C    354  (3L>1)    R;29    A    487  (494)  distinguished. 

The  principle  of  family  Bottlements  is 
applicable  to  an  arrangement  by  whioh  the 
persons  interested  in  the  property  mutual- 
ly consent  that  the  property  shall  bo  ma- 
naged in  a  particular  and  a  convenient 
manner  and  if  the  arrangement  does  not 
seriously  prt-judice  the  pirties  to  it  or  those 
who  come  after  them,  a  Court  of  Equity 
will    be  slow  to   sot   it  aside. 

Ratification  in  the  proper  seqse  of  the 
term,  as  used  with  reforcuoo  to  the  law 
of  agency,  is  applicable  only  to  acts  done 
on  behalf  of  the  ratifi^r.  A  woman  with 
a  limited  interest  could  not  by  a>cts  ex  [post 
facto  cliarge  upon  the  estate,  which  she 
represents,  obligations  not  originally  binding 
upon  it.  A  Hindu  widow  cannot  be  said 
to  give  a  lease  on  behalf  ol  tne  reversionets. 
The  acts  pcrfarmed  by  the  reversioners  after 
the  death  of  the  widow  cannot  amount  to 
a  ratificaticB  of  the  lease,  as  tlie  widow  is 
not  the  agent  of  the  revefsionersi.  7  C  L  J 
335-35  0  4-20  follow.id.  BEJOY  GOPaL 
MUKEKJI  u  GIIUNDRA  KATH  INLUKER- 
JI.    8  C   L  J  458. 

50  Assertainment  of  Legal  lucessity— Rever- 
sioner's  right   to   set   aside   sale   by   loidoiu. 

If  a  Hindu  widow  sells  property  for  a 
consideration  the  v/hole  of  which  was  ad- 
vanced by  the  vendee  for  legal  necessity, 
a  reversioner  cannot  get  the  sale  set  aside 
even  on  payment  of  the  entire  sale  price. 
2:5A3aO;27A  494 'distinguished.  RAGHU- 
BAR    D.aY.aL  y    AKHTaR  KHAN,  5  A    L    J 

868  =  A  W  N  1908  P  173 

51  Costs  of  defending  crim-inal  prosecu- 
tion—Widow's power  to  alienate— Legal  ne- 
cessity.    G   G    W    N    648    Uoi  2135    i'    1. 

52  Costs  of  Litigation— Public  policy, 
conveyance  opposed  'to — Prayei  for  general 
relief -Marriage  expenses.  31  C  433  (P  G) 
Col    386.   P    11. 

53  ^'osts  of  Litigation— Mortgage  by  se- 
r>ior  widow— Suit  against  widows  and  re- 
versiober  and  his  son.  14  M  L  J  139  Col 
1227    "I. 

54  Costs  of  litigation  to  protect  estate  — 
Power  of  attorney,  construction  of — Daugh- 
ter's es'.ate — Whctlier  whoK^  or  iiniitod  ettate 
passed.     6  C  L  J  490  Col.  1953   V.  1,  545  P.  IL 

55  F^i"  tlebts  bmdiiig  on  rovcrsioi.era — 
Suit  by  leverjjiQuers  to  sot  uside  sale  deed.  31 
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j  M  153.     See  Hindu   Lata — Reversioners  No.  44. 

'      56     For  GovernmoBt  revenue,  payment  of. 

!  2  0  (J  258  Col.  2136  P.  I. 

I        57      Alienation    for    husband's     spiritual 
benefit . 

Although  a  Hindu  widow  is  capable  of 
alienating  %  portion  of  her  decea.sed  hua- 
band'.s  estati;  for  purposes  supposed  to  be  con- 
ducive to  his  spifitu^il  benefit,  the  law  will 
not  support:  a  gift  of  almost  the  entire  •.state 
in  favour  of  the  husband's  spiritual  pre- 
cept' r.  4  A  482,  8  M  I  A  500,  8  M  552.  and 
22  C  506  referred  to.  BALKISHEN  BHAR- 
THI  V.  SAT  RAM  SINGH,  AWN  (1908), 
202. 

58  Alienation  for  maintenance   and  pilgri 
\  mage  to  take  aihes  to  Ganges. 

I  A  mortgage  deedjwas  executed  by  a  Khatri 
widow  of  her  husband's  house  for  Rs.  300  in 
favour  of  her  brother,  S.  Rs.  100  were,  in  re- 
spect of  small  items,  from  time  to  tim«,  ad- 
j  vanced  to  her  by  S.  for  her  maintenance  and 
the  sum  of  Rs.  200  was  paid  to  enable  her  to 
1  take  a  pilgrimage. 

I  Held,   that  a   widow    cannot  alienate  her 

I  husband's  immoveable  property  to  take  a 
{  pilgrimage,  unless  it  is  indispensable  for  the 
spiritual  benefit  of  her  deceased  husband,  for 
instance,  a  pilgrimage  to  take  ashes  to  the 
Ganges,  and  that  quo  item  of  Rs.  200,  the 
mortgage  is  not  binding  upon  the  reversion 
ers.  M  8  552  followed.  NvNAK  SINGH  v. 
SANT  SINGli.     IJ  ?  W  R   1&07- 

59  Only  part  of  consideration  for  legal 
necessity — Suit  for  possession  against  alienee-. 
A.  W  N  1905  P.  68  Col.  1955  P.  1. 

60  Mortgage  bv  —  Possession  of  mortgagee 
against  reversioner—Necessity — 'Burden  of 
proof.     4  B  L  R  465  Col   1954,1955  P  I. 

61  Mortgage  by  jMortgage  for  small 
amount— Declaratory  suit  by  reversioner — 
Discretion.     5- C  W  N  445  Col  425  P  I. 

62  Mortgage  by  widow  to  son-in-law  — 
Property  ample  to  meet  liabilities— Considera' 
tion  paid  oiU  of  estate — Colourable  transac-^ 
tion. 

In  this  case  a  son  in-law  was  managing* 
his  mother-in-law's  property,  which  was. 
ample  to  meet  the  liabilities,  that,  after  all> 
were  not  of  a  pressing  nature,  and  the 
consideration  for  the  mortgage  to  the  son* 
in-law  v/as  found  to  have  been  supplied 
from    the    income    of  the    estate. 

Held,  that  the  mortgage  was  a  colour- 
able transaction  entered  into  by  the- 
mother-in-law  and  son-in-law  with  a  view- 
to  saddle  tJie  estate  v/ith  this  debt  for  the- 
benefit  of  the  son-in-law  at  the  expense  of 
the  reversionors.  TIRUVA  GOUNDAN  y. 
KUPPA    GOUNDAN.     8  M  L  T  285- 

63  Moriguje  by  a  iiinau  luiduw  loithoab- 
legal  nccessii y  ~  Dest>  nci ion  of  })roperty  by  fbi& 
— Morfg-uj'  es  nbailding  the  propeity  —  Suit^ 
by  reocrtito^tf.r  <u  widow's  death  to  recover 
possos'^io't,  of  properly —Mortgagee  not  eniitUdf 
to  claim  repairs  or  to  remove  the  constnictio>k 
before    ddiveiing     possession. 

A  Hindu  widow  inherited  a  shop  froni 
her   son  and  morigaged  it  witliout  any  Logai 
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necessity  recognised  as  such  by  Hindu  law. 
The  property  having  been  destroyed  by 
floods,  the  mortgagees  rebuilt  it  with  their 
own  money.  At  the  widow's  death,  the 
reversioner  sued  to  recover  possession  of 
the  property    free   from   all  inoumbrauoes. 

Held,  that  the  mortgagees  spent  the 
money  while  holding  the  property  under 
a  mortgage  not  binding  on  the  reversioner, 
and  what  they  did  must  be  presumed 
in  law  to  have  been  done  unauthorisedly 
80  far    as  that    reversioner    was    concerned. 

Held,  further,  that  the  building  having 
been  treated  by  the  mortgagees  as  property 
mortgaged  to  them  by  the  widow  without 
legal  necessity,  there  was  no  equity  arising 
in  their  favour  as  against  the  reversioner, 
who  was  entitled  to  recover  it  in  the  con- 
dition in  which  it  was  when  the  widow 
died.  Vinayakrao  v.  Vidyasbankar  (1907) 
9  B  L  R  404,  Premjt  Jivan  Bhate  v.  Haji 
Cassum  Juma  Ahmed,  (1896)  20  B  298  and. 
Narayan  v.  Bholagir  (186)  6  B  H  0  R  (A  0  J) 
80.  distinguished.  VRIJBHUKANDAS  v. 
DaYaRam.    9  B  L  R  1181  =  32  B  32- 

64  Mortgage  by — Redemption  by  rever- 
sioner. See  Hindu  Law  —licversioners,  suit 
by— Redemption. 

65  Religious  purposes  for— Gift  by,  with- 
out husband's  authority— Sheba  of  Thakurs— 
Beversioner  suing  for  declaratory  decree.  32 
C  473  Col.  1868  P.  I. 

66  R«ligious  purposes  for  —  Of  a  small 
portion— Gift  for  pious  purposes  by  childless 
maie  proprietor.     26  P.  R,  1905  Ool.  2113  P.  I. 

67  Right  of  residence  in  family-house — Not 
alienable— Nor  attachable. 

A  Hiudu  widow  is  entitled  to  live  in  the 
husband's  family-house.  12  M  260,  27  M  50 
referred  to. 

However  she  can  not  insist  on  residing  in 
any  particular  house  ;  and  ordinarily  when 
living  with  the  members  of  her  husband's 
family,  she  must  accept  such  reasonable  ar- 
raugement  for  iier  residence  therein  as  they 
may  make  for  her.  The  interest  is,  therefore, 
restricted  in  its  enjoyment  to  her. 

The  Hindu  lawgivers  do  not  allow  the 
transfer  of  such  interest.  The  case  may 
be  different  where  lands  or  other  property 
may  have  been  allotted  to  a  widow  in  lieu 
of  her  claim  for  maintenance.  But  with 
respect  to  the  portion  of  the  house  granted 
only  for  her  personal  use,  her  rights  of 
enjoyment  cannot  be  transferred.  Recogni- 
tion of  the  right  of  sale  might  be  oppressive 
to  the  family  and  would  result  in  allowing 
the  widow  a  righc  to  choose  a  separate  re- 
sidence, even  where  she  is  not  entitled  to 
do  so  under  the  Hindu  Law.  SALAK8HI 
V.  LAKSHMAYEE      4  M  L  T   485- 

68  '^alo  by-  Widow  sold  properr.y  inherit- 
ed from  her    hu^baid  to  her  don  in  law  with- 
out legal  necessity.     3    N.  L.    R.  35   Col.  1870  ' 
P.  I.  / 

69_  Sale  by— Money  advanced  on  personal 
secuii^y  of  widow — Dpcres  agaiiLst  widow  bind- 
ing only  on  h  r  toidoiv's  estate— Res- judicata 
^CivU  troQ^dma  Code,  section  liS. 
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Where  money  is  lent  to  a  Hindu  wido\r 
on  her  personal  security,  a  decree  for  such  a 
debt  and  a  sale  of  property  late  of  the  widow's 
husband  in  execution  of  such  dooroo  binds 
only  the  widow's  estate,  notwithstanding  that 
the  original  debt  m  ly  have  been  incurred  for 
legal  necessity.  Dliiraj  Sing  v.  Manga  Ram, 
Weekly  Notes,  189,  page  67,  followed. 

K  and  S  (two  brothers)  executed  a  usu- 
fructuary mortgage  of  their  respective  shares 
in  certain  property.  The  share  of  S  was  then 
purchased  in  execution  of  a  simple  money 
decree  by  D.  The  share  of  K  was  after  his 
death  brought  to  sale  in  execution  of  a  simple 
money  decree  against  K'«  widow  and  pur- 
chased by  G.  G.  transferred  his  rights  to  R» 
who  was  D's  brother.  D  sued  for  redemption 
of  half  the  mortgaged  property  naming  as 
defendants  the  mortgagee,  the  heirs  of  S.  and 
R.  Pending  this  suit  R  died  and  D  amended 
his  plaint,  claiming  redemption  of  the  whole. 
The  heirs  of  S  did  not  defend  this  suit,  which 
was  decided  ex  parte  as  against  them,  and 
the  suit  was  compromised  by  D's  widow.  The 
heirs  of  S  then  claiming  as  next  reversioners 
to  K  on  the  death  of  his  widow,  brought  the 
present  suit,  seeking  to  redeem  half  of  the 
mortgaged  property. 

Held:  that  the  suit  was  not  l»arred  by  sec- 
tion 13  of  the  Code  of  Civil  Procedure,  inas- 
much as  the  plaintifis  though  they  might 
have  done  so,  were  not  bound  in  the  former 
suit  to  raise  the  defence  that  D  was  not  etitled 
to  redeem  more  than  half  of  the  mortgaged 
property.  KaLLU  v.  FAIYAZ  ALI  KHaN. 
6  A  L.  J.  367  =  A.  W-  N- 1908  P.  173=80 
A  394. 

70  Of  self-acquired  property  of  her  hus- 
band—Alienation by  Hindu  widow  of  hus- 
band's self-acquired  property.  KIRPA  RAM 
V.  RAKHI.     114  p.  R.  1907. 

See  Punjab  Act  XV III  of  1884  S.  10. 

71  Of  solf-aoquired  property  of  her  hus- 
band— Alienation  of  husband's  property  by 
widow.  A.  W.  N.  1908  P.  207.  See  Hindu 
Law— Reversioners  No.  53. 

72  Of  trust  property  as  trustee— Rever- 
sioners suit— Limitation  — Claim  for  recovery 
of —  Succession  by  Hindu  widow  to  trusteeship 
of  temple.     28  M   197  Col.  1927  P.  I. 

(7)     Alienee's  DUTY. 

73  Alienee's  duty— Hindu  Law — Widow — 
Transfer  of  husband's  share  of  ancestral  pro- 
perty— Legal  necessity --Proof  of  —  Enquiries  of 
legal  necessity  by  transferee— Specification  of 
consideration  in  the  deed  of  sale  not  sufficient 
proof  of  necessity. 

A  Hindu  widow  made  a  transfer  upon 
the  ground  of  legal  necessity  which  the  heirs 
of  her  husband  impugned.  In  such  a  case 
the  transferee  has  to  give  some  evidence 
either  that  bjna  fide  enquiries  satisfied  him 
as  to  the  existence  of  such  necessity  or  that 
such  necessity  existed  actually. 

Where  the  necessity  shown  is  that  of 
payiNg  up  the  share  of  the  husband  in  the 
deut  created  for  the  benefit  of  the  joint-fami- 
ly, what   the    transferea  has  to   prove  ia  the 
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extent  of  that  sharo.  The  recital  in  a  deed 
of  Hale  of  the  nature  and  existence  of  tiio  ne- 
cessity is  no  evidence  against  the  reversion 
ers  challenging  such  deed,  of  the  existence 
of  an  alleged  necessity.  Shankar  Lai  v. 
Jaddobans  Sahai,  9  W  H  285;  Brnj 'shwaree 
Peshkar  v.  Budha  Madi,  6  Cal  2GU :  Mano- 
har  Singh  v.  Sumirta  Kuar,  17  All  428,  re- 
roferrcd  to.— BENI  MADHO  SINGH  v.  RA- 
NI   SUKHRAJ    KUAR.    5   0    C    IS- 

74  Alienee's  knowledge  of  the  existence  of 
funds. 

It  was  found  that  a  large  portion  of 
the  consideration  of  widow's  alienation  was 
required  to  me(3t  a  decree-debt  of  the  wi- 
dow's husband  binding  upon  the  property. 
It  was  found  at  the  same  time  that,  at 
the  date  of  alienation,  the  widow  had  suf- 
ficient funds  of  her  husband  to  pay  off 
the  said  decree-debt,  and  that  the  alienee 
was  aware  of  the  existence  of  such  funds 
which  the  widow  might  have  applied  in 
discharge  of    the    decree  debt. 

Held^  that  in  the  case  of  a  person  with 
the  knowledge  of  the  alienee,  no  equities 
arose  because  he  practically  assisted  the 
widow  to  dissipate  the  estate.  14  B  L  R 
226  distinguished.  SRINIVASA  BASTRI- 
GAL   V.   PaNCHANATHA    ROYER,    3  M  L 

T  823. 

75  Alienation  for  legal  necessity— Duty 
of  person  advancing  money  to  a  Hiudu  wi- 
dow.    24    A    547    Col  1149   P  II. 

(8)      Co  WIDOW. 

(a)  Adoption  by  a. 

76  Consent  by  acquiescence  of  tha  other 
widow— Adoption.     29   B  400  Col   1128    P  II. 

77  Senior  widov/  adopting  without  con- 
sulting junior  widow.  28  M  315  Col  1133 
P   IL 

(b)  Alienation  by  one. 

78  Alienation  by  one  of  two  widows 
is  not  ipso  facto  invalid.  30  M  3.  See  Hindu 
Law— Reversioners   No.    18. 

79  Alienation  by  one  of  two  widows — 
Effect   of-26   M.  331  Col.  719  P.  II. 

80  Alienation  by  one-Costs  of  litigation- 
Arrangement  between  co- widows -29  B.  346 
Col.  718  P.  II. 

81  Alienation  by-one  of  two  co-widows — 
Parties  adding  plaintiffs— Joinder  of  plaintiff 
after  time  for  bringing  suit  has  expired  — 
33   C.  1079  Col.  1797    P.  I. 

82  Mortgage  by  senior  widow-Necessity- 
Litigation  expenses — Suit  against  widows 
and  reversioners- 14  M.  L.  J.  139.  Col. 
1227    P.  I. 

83  Mortgage  by— Legal  necessity— 6  B. 
L.  R.  628   Col.    719  P.  II. 

(c)  Partition. 

84  t'artition  between  co-widows — Mode 
of   8   C.  W.  N.  658  Col.  719  P.    II. 

85  Suit  by  one  of  three  widows  against 
her  two  co-widows  for  partition  of  widow's 
estate    24   M.  441  Col.  1931    P.   I. 

(9)     Debts 

86  Debt  —  Family  purpose  -Acknowledg- 
ment of— Payment  of  intoreet.    5  B.   L,  R, 
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350  Col.  1786  P.  I. 

87  Debts  incurred  by  widow-Reverrfioners 
bouNd  lo  pny--F,imily  trade  debts.  \  W  N 
1907  P.  155  Col.  1158  P.  II. 

88  Widow's  estate— Liability  of  estate  ia 
the  bands  of  reversioners  for  debt  incurred 
by  widow.     26  B.  206  Col.  1158  P.  II. 

(10)      DeCIIKI:    AGAINST     WIDOW,  .EFFECT  ON  IIB- 
VKRSIONIOUS. 

89  Decree  agnin.st  widow— Liability  of 
reversionorr— Fair    trial.     28    A.    241  Col.  987 

90  Decree  against— Sale  ©f  estate -Mar- 
riage betwof^n  Vaidya  and  Kayastha-Custom. 
7  C.  W.  N.  619  Col.  335  P.  II. 

91  Decree  against  widow  where  no  fraud 
binds  reversioners  Objection  by  reversiune7~ 
Declaralory  suit  by  dtciea-holder  against  rever- 
sioner.  C.  P.  C.  S.  23,  2U  and  331  Res  judi- 
cata. 

If  a  widow,  in  possession  of  her  husband's 
estate,  honestly  contests  a  suit,  and  there  ia 
no  fraud  or  collusiou  in  the  decree,  wliich  ia 
passed  against  her  the  decree  is  binding  oa 
the  reversioners. 

A  obtained  a  decree  against  the  widows 
of  one  B.  C,  the  reversioner  of  B,  after  the 
widow  death  objected  to  the  execution, 
although  he  was  no  party  to  tbe  decree,  and 
was  not  brought  upon  the  record  as  a  Repre- 
sentative. The  Court  ordered  A  to  get  his 
title-declared  against  C.  A.  did  not  bring  any 
suit  for  declaration,  but  brought  C  upon  tha 
record  as  a  representative  of  tbe  widows. 

Held,  that  the  decree  could  be  executed 
against  L,  and  the  order  directing  the  decree- 
holder  to  get  his  title  declared  against  L,  was 
passed  without  jurisdiction  and  did  not 
operate  as  res  judicata.  The  Court  ought  to 
have  registered  L's  objection  as  a  suit  under 
S.  331,  Civ.  Pro.  Code,  and  not  having  done 
so,  it  acted  without  jurisdiction.  LACHMI 
NARAiNt;.  RAM  CHANDRA.     4  A.  L.  J.  117 

-A  WN  1907  p.  64 

92  Decree  against  widow— Expart  decree, 
whether  one  fairly  and  properly  obtained 
against  widow.  17  M.  L.  J.  160.  See  Hiyidu 
Law — Reversioner  No.  21, 

93  Decree  against  widoiu— Compromise  de- 
cree against-Hoiu  far  binding  on   reversioners. 

When  a  decree  is  passed  against  a  Hindu 
widow  on  a  compromise  under  which  a  small 
portion  of  the  property  is  given  to  the 
widow's  mother-in-law  for  maintenance,  it 
not  being  shown  that  this  was  anything  but 
a  reasonable  arrangement,  the  reversioners 
are  bound  by  that  decree.  8  M.  I.  A.  489  dist. 
ANANDI  V.  MAHADEI,  1907  A-  W- N- 199 
=4  A  L.  J.  490- 

94  Decree  against  widow— Specific  perfor- 
mance of  contract  of  purchase— Doubtful 
title  — Right  to  represent  estate,  5  B.  L.  R. 
«85  Col.  402  P.  1. 

95  Decree  against  widow— Adverse  claim 
set  up  by  a  Hindu  widow— Representation 
of  the  astate.     10  0.  C.  159  Col.  1196  P.  II. 

96  Decree  against  widow  -  Claim  by 
widow  for  the  benefit  of  the  e.-tate— Dtciee 
against  her  binding  ou  next  heir.    7  C.  W.  N. 
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678  ro].  987  P.  I. 

97  Decree  ftgainat  widow — Compromise 
decree — Compromise  by  Hindu  widow  in  a 
Buit  followed  l)v  dfcroo-Eftecfc  of  reversioners 
30  A.  75  Col.  41)1  P.  II. 

*J8  nocrooo  for  mesne  profits  silent  as  to 
interost---Socurity  bond  agreeing  to  pay  in- 
terest. 0  0  L  J  4G2.  See  Hindu  Law  -Rever- 
sioner No.  S. 

99  Decree  personal  against  widow — Life- 
ititerost  only  saleable-Only  life-interest  liable 
to  attachment  and  sale.  15  GPL  R  85  Col. 
1003  P.  II. 

100  Decree  personal  against  widoiv  On  a 
•bond— Sale  does  not  affect  reverdoneya  interest. 

A  Hindu  widow  executed  a  simple  bond 
for  legal  necessity  and  property  left  by  her 
husband  was  sold  in  execution  of  the  decree 
obtained  in  a  suit  on  the  bond. 

Held,  that  the  bond  did  not  bind  any  ira- 
moveable  property  and  the  interest  of  the  re- 
versioners was  not  affected  by  the  sale.  GIRI- 
BALA     DASSEE    v.    SRINATH    CHANDRA 

SINGH.    12CWN769. 

101  Decree  personal  against  widow— Dec- 
ree against  widow  binding  only  on  her 
■widow's  estate.     30  A  394.     See  No.  69   supra. 

(11)  Execution  sale. 

102.  Interest  that  passes  by — Marriage  be- 
tweeen  Vaidya  and  Kayastha.  7GWlSf  619 
Col.  335   P.  II. 

(12)  Family  settlement, 

103  To  which  the  widow  a  party— Effect 
on  reversioners.  13  C  W  N  l47.  See  Hindu 
Laiv— Reversioner  No.  9. 

13-- Her  interest  in  the   estate   inherited 

FROM    her  husband. 

104  Dayabbaga  school  —  Partition  suit 
for — Widow  —  Rights  of  over  moveables — 
Frame  of  suit.  31  C  214.  Se^  Hindu  Law 
Partition  No  13. 

14 — Lease. 

105  ^u^t  to  recover,  possession  after 
widow's  death — Reversioner  not  bound  to 
set  aside  alienation — Limitation  -  Costs  of 
paper  book.     11  C  W  N  424  Col  1871  P  I. 

106  Female's  estate — Alienation  by  widow 
with  the  consent  of  her  daughter  is  bind- 
ing on  the  daughter's  minor  son  during 
his  minority  when  his  guardian  has  rati- 
fied  it.     6  C  W  N  905  Col  730  P    I. 

107  Widow,  lease  granted  by— Suit  by 
reversioners  for  possession.  7  C  W  N  864-- 
30  C  990  Col  1868    P  I. 

108  Widow,  lease  by— -No  legal  neces- 
sity—  Beneficial  arrangement-  Bargain  not 
prejudicial  to  the  reversioners.  8  C  L  J  458. 
See   Hindu   Laio — Widow' No  49. 

15— Maintenance. 

109  Widoio  having  fund  from  Her  hus- 
band's estate  to  maintain  her  for  five  y<iars 
can't   sue  for  arrears   of  maintenance. 

A  sued  B  in  February  1904  to  recover 
her  arrears  of  maintenance.  A  was  in  pos- 
session of  a  fund  belonging  to  her  hus- 
band's family  estate  sufficient  to  provide 
for  her  maintenance  for  five  years  at  the  rate 
allowed   by  the  Court. 
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Hold,  that  no  cause  of  action  had  ac- 
crued to  the  plaintiff.  In  1904  the  Court 
was  not  in  apositioi\  to  farocist,  evonts  or  to 
anticipate  the  position  of  affairs  five  years 
later,  in  other  words,  it  was  not  in  a  position 
to  make  a  decree  for  maintenance.  And  no 
liability  to  provide  maintenance  could  in  the 
then  existing  circurastancos  attach  to  the 
appellant.  DATTATRAY  WaMANv.  RU- 
KHAMBAI    PANDURANG.      10    B-    L-     R. 

770 

110  Whether  cliarge  upoa  the  estate — 
Hindu  Lvw— Mitakshai'a  school— Transfer 
of  estate  with  intention  to  defeat  right — 
Fraudulent  intention-Purchaser  with  notice, 
position  of.  10  C  W  N  1074  Col  393 
P  II. 

111  Maintenance— Widow'' s  re-marringe. 
A.,    the    wife  of  B    a    Hindu,    obtained    a 

decree  for  maintenance  during  B'.s  life  time 
against  him,  and  the  payment  of  this  main- 
tenance was  by  tlie  decree  made  a  charge 
on  certain  property  of  B  then  in  the  hands 
of  certain  donees  from  him.  B  died,  and 
being  permitted  to  do  so  by  the  rules  of 
her    c?.ste    (halwai),    married    again. 

Held  that  the  fact  of  the  widow  hav- 
ing married  again  did  not  dissentitle  her 
from  recovering  maintenance  from  the  pro- 
perty of  her  first  husband.  KAUNSILLA 
V.  GAJADH   R,    AWN   (1908),  149. 

112  One  family  property —  Hindu  Law — 
Maintenance— Widow's  right  to  maintenance. 
AWN  1901  P    207—24    A  160   Col    391  T  II. 

113  Principle  which  should  govern  courts 
in  fixing  maintenance  to  be  void  out  of 
husband's  estate — difficulty  of  application 
9   0    W    N   651. 

See  Hindu  Law —  Maintenance — Widow's 
rights. 

114  Widow  in  possession  of  deceased  hus- 
band's property  ousted  by  adopted  son — 
Mesne  profits  —Maintenance  set  ofi.  25  A  266 
Col    300  P    II. 

11§  Husband's  debts  binding  on  widow 
in  respect  of  assets  come  to  her  hands  as 
legal  representative  — Widow's  right  to  reside 
in  husband's  house — Evidence  — Maintenance 
of  wife.  12  M  LJ  270-27  M  45  Col  1166 
PII. 

116  A  widow  entitled  to  only  mainte- 
nance cannot  contest  grant  to  Thakurs— 
Maintenance  limited  by  will— Concubines 
living  by  the  same  house — Residence.  12  G 
W    N   808-8  C   L   J   489   Col    1089   P   II. 

117  Hindu  Law— Widow— Maintenance — 
4igreemeDt— Civil  suit  for  maintenance  bas- 
ed on  agreement  AWN  1903  P  226  Col 
785    P    I. 

(16)     Nature  op  her  estate. 

118  Widow's  estate —  Alienation  of  hus- 
band's estate  without  legal  necessity-Consent 
of  reversioner — Consent  expost  facto.  6  C.  L.  J 
766-9  B  L.  R.  1348  =  12  C.  W.  N.  74  see 
Custom  No.  33. 

119  Migration  of  widow's  estate—French 
24  M.  650  Col.  39  P.  I. 

120  Mitakshara— Widow  inheriting    mov 
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ables  from  her  hia^and—  Limited  rights — She 
cannot  DKike  a  gljt  of  the  properly — Vyavahara 
Mciynkha. 

Utider  tho  mitakshara,  as  Hindu  widow  in- 
heriting moveable  property  from  iioc  buabind, 
who  dies  cliiidless  and  intestate  doG3  not  take 
an  absolute  interest  in  the  property.  She  is 
therefore  not  comp'^tent  to  ra  iko  a  gift  of 
the  property.  PAN  Dli  \  lUNATtl  VISHVA- 
NATH  V.  GOVIND  SHIVUaM.     9  B.  L.  R. 

1805. 

121  Will-  Construcbion  of — Legacy  in 
favor  of  a  Hindu  wife  5  0.  W.  N.  300 
Col.  83  P.  I. 

(17)  Personal  Inam. 

122  Enfranchisement  in  favour  of  widow 
—Effect  of.     28  M  13  Col.  937  P.    II. 

123  Reversionary  rigljis  -Inam  lands.  25 
M  42i.     See  Hindu  Law — Reversioner  No.   22, 

(18)  Powers  of. 

124  ^s  «'"■  cidiiiinistrator,  her  powers— Per- 
son building  on  anoth^r^s  land  in  the  belief 
that  it  is  his  owner's  right — Acquiescp.nce. 

A  Hindu  widow,  executrix  under  a  cer- 
tificate of  administration  granted  to  bar  by 
the  District  Court,  has  only  the  powers  of  a 
Hindu  widow  or  manager  of  a  joint  Hindu 
family,  1  B  269,  2  B  3«  (433),  22  B  1,  25  B 
304,  21  C  732,  2.)  B  298,  R.  and  cannot  sell 
tue  property,  except  for  necessity  according 
to  Hindu  law. 

If  a  stranger  builds  upon  the  land  of  an- 
other, although  believing  it  to  be  his  own, 
the  owner  is  entitled  to  recover  tho  land  with 
the  buildings  on  it,  unless  there  are  special 
circumstances,  amounting  to  a  standing  by 
on  tho  par^of  the  real  owner,  such  as  to  in- 
duce the  belief  that  he  int-^nded  to  forego  his 
right.  VINaYaKR\0  GANPaTFI\0  v.  VID- 
YASHANKAUBHARAl'L    9  B  L  R  404- 

125  -^s  executor  of  her  husband's  loill — 
Power  to  enter  into  family  94ltloment  contrary 
to  provisions  of  loill — Trustees  not  parties. 

Where  under  the  will  of  a  Hindu,  pro- 
perty was  vested  in  two  trustees,  and  the 
widow  of  the  Hindu  was  only  one  of  the  exe- 
cutors, and  entitled  only  to  maintenance,  she 
has  no  power  to  enter  into  any  family  ar- 
rangement which  would  frustrate  the  provi- 
sions of  the  will,  even  when  its  validity  is 
questioned,  and  even  though  she,  and  not  tho 
trustees,  is  in  possession  of  the  estate.  JAM- 
NABHAI  V.  DHAUStnY.     4  B  L  R  893- 

126  1^0  ademption  her  brother's  son  with 
authority  from  husband  —  Adoption  by  a 
widow,  of  her  brother's  sou.  27  A  417  Col. 
1129  P.  II. 

127  Over  compensation  received  under 
land  acquisition  Act  S.  31— Land  taken  up 
for  public  purposes,  such  land  being  in  the 
possession  of  a  Hindu  widow  holding  in  right 
of  her  deceased  husband. »  24  A.  189  Col.  862 
P,  I. 

128  Over  husband's  estate-Alienee's  right 
to  possession  during  widow's  lifetime.  26  M. 
143  Col.  1'j52  p.   I, 

129  Over  income — Public  policy,  convey- 
ance opposed  to—Prayer  of  general  relief- 
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Marriago   expenses.      8   C.W.N.  408  Col.  386 

P.  II. 

130  Over  husband's  estate,  power  of  ma- 
nagement—  Alienation  by  widow  with  the 
consent  of  her  daughter  is  binding  on  tho 
daughter's  minor  son  during  his  minority 
when  his  gu  irdian  has  ratifiud  it.     C  J.  W.  N 

905  Col.  630  P.  I.  .  , 

131  I'^J  grant  permanent  lease — B'inefit  of 
tho  estate.  33  0.  812.  Sea  Hiidii  Law  —  Wiiotu 
No.  47. 

132  Will — Baquesb  to  widow — Adoption  a 
condition  precadant.  9  C.  W.  N.  309  Col. 
566  P.  II. 

(19)     Relea.se  of  reversion  by  next  rever- 

SEONERS  to  widow. 

133  ^  wi  low  entitled  to  only  maintenance 
cannot  cont'esb  gr  j.nt  of  T.iikjra  .  12  W.N. 
SOS  Col.  1039  P.  II. 

(29)     Rbm.\rriaoe— Effect  op. 

I3i     Aiieiiatijn — Legal    nec'iriity--Rimar'  . 
riage. 

If  a  Hindu  widow  mik-^s  an  alienation 
for  legil  neca-!3;ty  and  altei-wird^  is  remar- 
ried, the  position  of  the  purchaser  from  the 
widow  remains  unaffected  by  lier  subsequent 
marriage.  Unless  the  tran.sfer  w,i.«»  for  kgal 
necessity,  it  cannot  bind  the  reversionary 
heir,  who  will  ba  entitled  to  take  the  property 
from  the  purchaser  after  the  death  of  the 
widow  or  after  she  had  forfeited  her  estate  by 
reason  of  her  muriage.  19  C.  289  ;  22  G.  589  ; 
1  M.  226  ;  26  B.  321  (F.  B.),  24  B.  89  (93) ;  fol- 
lowed, 11  A.  330  and  20  A.  47G  distinguished. 
Quaere — Whether  on  principle  an  un- 
authorised alienation  by  a  widow  ought  to  ba 
allowed  to  subsist  beyond  the  extinction  of 
her  own  title  which  alone  could  pas  to  her 
transferee.  NITYA  M\DHAV  D^Su.  SRI- 
NATH  CHANDRA  CHUCKiiRBUTTY.  SC 
L.  J.  542. 

135  On  her  alienation — Marriage  between 
a  Kliatri  and  a  Khatrani  widow.  4  P.  R.  190.-5 
Col.  63-  P.  I. 

136  On  her  alienation — Transferees  from 
a  person  not  entitled  to  transfer,  right  of.  3 
A.  L.  J.  729  Col.  64  P.  I. 

137  On  her  alianation--ElIact  of  remar- 
riage on  the  rights  of  a  Hindu  widow.  26  B. 
383  Col.  63  P.  I. 

138  Her  right  to  succeed  to  her  son  by 
the  first  husband,  after  her  marriage.  See 
Act  XV  of  1156 — Hindu  Widow  Remarriage 
Col.  62  to  64  P.  I. 

(21)  Resjudigata. 

139  Older  on  application  for  probate- 
Effect  on  reversioners.  33  0.  1001  Col.  520  P  I. 

(22)  Right  of  partition. 

140  Hindu  widow  having  life  interest  in 
husband's  claiming  partition.  9  0.  C.  53. 
See  Hindu    Laio  —  t'artitiou  N).  85. 

(23)  Right  of  residence. 

141  Right  of  residence  in  family  house 
— Not  alienable— Not  attachable  in  execu- 
tion. 4  M  L  J  435.  See  Hindu  Law  — Widow 
No  67. 

142  Ser  right  to  reside  in  family  house — 
Right  of  crelUors    of  co-parceners— Practice — 
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Second  appeal. 

A  widow's  right  to  resideoco  in  the 
houso  bolongiug  to  the  joint  Hinua  family 
in  wliich  her  husband  was  an  undivided 
co-parcenor  cannot  bo  affected  by  the  on- 
forcomont  of  debts  which  are,  from  the 
joint  iamily  point  of  view,  improper,  that 
is  ,to  say,  not  for  the  bonofit  of  the  joint 
family  as  a  whole  The  widow's  right  when 
brought  into  conflict  with  the  claim  arising 
upon  such  a  debt  hds  to  be  fixed  by  refer- 
ence to  the  character  of  the  debt  at  the 
time  it  was  incurred.  The  sufficiency  or 
iusulTiciency  of  accommodation  for  residence 
to  a  Hindu  widow  is  a  question  of  fact  de- 
terminable by  the  exigencies  of  each  case 
and  the  High  Court  in  second  appeal  will 
not  disturb  the  conclusions  arrived  at  by 
the  Courts  below,  KIBaNDAS  KUPCHAND 
V.  R  vNGUBAI  NANCHAND.     9  B  I*  R  882- 

143  Her  right  to  reside  in  family  house 
— Sale   of  house  for  family  di'bt. 

A  Hindu  widow  may  be  turned  out  of 
the  family  house,  if  the  debts,  on  account 
of  which  alienation  is  being  made,  are 
bona  fide  family  debts.  Tha  Mahomedan 
wife  or  widow  is  a  creditor  of  her  husband 
on  account  of  her  dower,  which  is  a  debt  ; 
and  she  is,  perhaps,  as  regards  his  estate, 
a  creditor  preferred  to  all  other  creditors. 
But  a  Hindu  wife  or  widow  is  no  creditor 
on  account  of  her  maintenance  or  right  of 
residence.  If  the  estate  had  dwindled  to 
nothing,  as  a  consequence  of  family  expen- 
diture and  family  debts  iricurred  by  her 
husband  in  the  ordinary  way  of  business 
and  living,  there  remains  nothing  for  her, 
any  more  than  for  her  husband  or  his 
heirs.  2  A  316,  2  M  126,  6  M  130,  12  M  260,  17 
B  398,  39  P  R  1996  referred.  NIHAL  DEVI 
v.  SHfP  DIAL.  86  PR  1907  =  11  PL.R 
1908. 

144-  Of  son's  widow — Adverse  possession — 
Limitation  Act  {XV  of  1877).  Schedule  II 
Aiticle  141 — Onus— Hindu  Law.  Possession 
of  —  Maintenance  ---  4  B  L  R  355  Col  264 
P    II. 

(24)  Son's  widow. 

i4§  Not  bound  to  reside  in  her  father- 
in-law's  house.  5  C  W  N  297~See  Hindu 
Law — Maintenance— Laughter,  right  of. 

(25)  Succession, 

146  Of  remarried  widow  to  her  son  by 
firbi  husband.  28  M  425 — Se&  Hindu  Law — 
InJveritance — Mother   remarried. 

(26)  Suit   against   widow  by  reversioners. 

147  See   Hindu  Laiu— Reversioners,  suit  by. 

148  Will  by  ividoiu  with  her  reversioner's 
conseibL. 

Held,  on  a  construction  of  the  expression 
that  it  meant  "  from  amongst  my  paternal 
agnates,  and  not  '*  from  amongst  the  des- 
ceudauls  of  my  father."  DaYABHAI  TaPI- 
DAS  V.  CHUNILAL  HURGOWANDAS.  IQ 
BLR  97 

bee   Construction  of  luill  No  44  P  II. 

(27)  Wrongful  possession  of. 

149  Widow  in  possession  of  her  deceased 
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husband's   property   ousted    by   adopted  son, 
2o   A.   2m'-SeeCol:300P  II, 

54  Wif«^ 

1  Gift  to— Sfee  Hindu  Law—Oift.  Col  1178 
to    118.')  P   IT. 

2  Her  right  to  reside  in  family  houae. 
36  PR  1907-11  PL  1908  See  Hindu  Law 
—  Widow— (23)— Right  of  Residence, 

55  Will. 

(a)  Absolute  estate   created   by  will. 

(b)  Authority   given  by   will  to  another  to 

devise. 

(c)  Charitable   or   religious   purposes. 

(d)  Conditional  bequest. 

(e)  Conditions   vftlid  or   iavalid   in  a  will, 

(f)  Construction    of   will. 
Ig)     Date    of  will. 

(h)  Double   portions,  rule  of. 

(i)  Executors. 

(j)  Gift   to   a  class. 

(k)  Gift   over. 

(I)  Granting   power   of  appointmeat, 

(ra)     Idols,    bequest  to. 

(n)  Life   estate   created  by  a  will. 

(o)  Persona    Designata. 

(p)  Power    to    make  a    will. 

(q)  Probate    of    a    will. 

(r)  Revocation    of  a    will, 

(s)  Suit  on  or  regarding  a  will. 

(t)  Vested  or  contingent  interest. 

(a)  Absolute  estate  created  by  a  wiLti, 
1  1  Restraint  upon— Hindu  Law — Will — 
!  Interpretation    of — Absolute  estate — Restric- 

j  tion    upon— Prohibition    against     alienatioa 
invalid  4  B.  L.  R.  508  Col.  2130  P.  I. 

2  Adoption — Will,  construction  of — Wi- 
dow's estate — Life  estate — Vested  interest. 
29  C.  699-6  C.  W.  N.  721  Col.  2050  P.  I. 

3  Will — Religious  and  charitable  trust 
for  13  years — Ultimate  gift  to  sons — Adminis- 
tration scheme  for  a  deceased  testator's 
estate.  9  C.  W.  N.  528  Col.  2031  P.  I. 

(b)  Authority  given  by  will  to  another 
to  devise. 

4  Will — Authority  given  by  owner  of  pro- 
perty  to  another  to  make  a  loili — Hindu   Laio, 

One  D.  P.  left  him  surviving  his  wife 
and  the  widow  of  a  deceased  brother  both 
of  whom  he  had.  in  his  lifetime,  authorized 
to  devise  after  his  death  by  will  his  property 
to  the  plaintifi.  The  widows  executed  a 
will  by  which  they  bequeathed  the  property 
of  D.  P.  to  the  plaintiff.  On  the  death  of 
the  widows  the  plaintiff  sued  the  defendant 
on  the  basis  of  the  will  for  possession  of 
the  property  comprised  therein. 

Held,  that  under  Hindu  Law  the  deceas- 
ed owner  of  the  property,  who  dies  intes- 
;  tate,  can  give  no  valid  authority  to 
another  to  dispose  of  his  property  after 
his   death. 

Held,  therefore,  that  the  authority  given 
by  D.  P.  to  the  widows  to  bequeath  the 
property   to   the  plaintiff   did   not  lawfully 
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pnipower  them  to  boquaath  it  to  the  plain- 
till.  The  plaintiff  had  consoqaeotly  no 
title  to  the  property.  SHKOFIAJ  SINGFI  v. 
MxHADIN  4    0   C.    203- 

(o)     Charitarli;  and  1{kligious  purposes. 

5  Will,  construcUon  of  -lieversiuner  nftor 
life  estate — Gift  to  poor  relatives  dependants 
and  servants — My  bouse  moveable  property  — 
Securities  for  money.  31  C.  16G=8  C.  W.  N. 
273  Col.  400  P.  II. 

6  Gift — Requisites  of — Gift  to  Hospifcalg- 
Corporate  body  not  necessary — Revocation 
of  gifts  codicil-Gifts  to  mission-Unonforcible 
gifts  falling  into  residue — Intestacy.  6 
C,  W.  N.  321  Col.  85  P.  I. 

7  Hindu  Law — Will — Bequest  to  relig.iou3 
and  charitable  purposes  8  0.  W.  N.  653  = 
31  C.  895    Col.  400   P.   II. 

(d)      CONmTIONAL   BEQUEST. 

8  Will— Maintenance — Legacy.  Vesting  of — 
Conditions— Hnmble  request. 

Where  a  testator  made  a  bequest  for 
maintenance  of  S.  and  G.  contingent  on  their 
humbly  applying  for  subsistence  and  on  their 
suit  against  the  testator  terminating  in  the 
lattor's  favour  — 

Held,  that  the  oonditioas  were  conditions 
precedent  for  the  bequest  to  vest  in  them. 
VEEIiABHADRA  RAJU  BAHADUR  GARU 
V.  CHIRANJIVI  RAJU  GARU.  M-  L.  J. 
1905,  P  111(P.C)=28M  173. 

9  Hindu  Law — Adoption, —  Permission  to 
adopt — Wiit — Life  Interest — B- quest  ta  third 
jperson  upon  non- adoption — Vesting. 

J  in  his  will  directed  that  on  his  death 
his  widow  might  adopt  a  son,  who  would 
take  a  life  interest  in  the  property  until  he 
begot  a  son,  when  his  interest  would  become 
absolute  and  in  the  event  of  his  dying  with- 
out male  issue,  the  widow  might  adopt  a 
second  son,  and  in  the  event  of  his  dying 
without  a  male  issue,  a  third  son.  The  tes- 
tator also  directed  that  until  the  adoption, 
the  estate  was  to  be  held  in  trust  for  N  and 
E  and  that  if  the  widow  died  without  adopt- 
ing or  if  the  dispositions  of  the  will  were 
held  to  be  invalid,  then  such  portion  of  the 
estate  as  to.  which  ihere  vvas  an  intestacy 
were  to  go  to  N  and  R.  The  testator  than 
died  and  his  widow  adopted  a  son. 

Hnld,  that  the  will  did  not  give  N  and 
R  an  absolute  estate  in  any  of  the  testator's 
properties.  If  there  had  been  no  adoption 
it  would  have  been  limited  to  the  duration  of 
the  widow's  lifetime.  The  estate  did  not  vest 
with  tbem  during  that  period.  Bhuban 
Moyee  v.  Ram  Kisnore,  (40.  M.  I.  A.  279>, 
Akhoy  Chundor  v.  Kalapahar  Haji,(l3  I.  A. 
198),  distinguished  and  Ram  Lai  Mukherjee 
V.  Stcietary  of  State  (3  I.  A.  4G.)  referred  to 
The  gift  to  the  adopted  son  is  valid  under  the. 
Hindu  Law,  for  in  tlie  eye  of  the  law  his 
capacity  ia  the  same  as  if  he  had  been  born 
in  the  testator's  lifetime.  Ho  the  adopted 
sou  v.ilidly  got  life-interest  in  the  ostmo  of 
the  testator.  Babu  Anaji  v.  Ratnoj.i,  (I.  L. 
R.  21  Bom.  319),  followed.  SARAT  uHaND- 
RA  MULLIUK  v,  KANAI  LaL   CHUNDKR, 


Hindu  law -Will    (Contd). 
8C.  W.N- 266. 

(U)      COXDITIONS  VALID  OR  INVALID    IN    A    WILL. 

10  Accumulation — Direction  as  to — 
Constructions— Validity  of.  11  G.  W.  N.  65- 
34  G.  5  Col.  5£)0  P.  II. 

11  Hindu  Law— Mi takshara— Poller  to 
create  order  of  sncoession  not  recognised  by 
Hindu  Law  —  Will  -Compromise — Mistake — 
Partition — Right   of  son   and   grandson. 

The  properties  in  suit  wore  the  self- 
acquired  proptrties  of  the  plaintiff's  great 
grandfather  Ram  Charan  Singh  and  Ram 
Charan  Singh's  brother  Chandi  Pershad 
Singh  and  the  proporUes  purchased  with 
the  income  of  those  properties.  L)n  the 
8th  November  1867,  Ram  Charan  Singh 
with  the  object  of  perpetuating  the  right 
to  those"  properties  in  the  family  executed 
a  Will  declaring  that  all  his  properties 
shall  remain  inalienably  attached  to  hia 
guddi  reasxLt  and  shall  be  impartible 
amongst  his  beirs,  that*  he  shall  be  the  first 
occupant  of  the  guddi  reasuty  that  after 
him  his  eldest  son  Luchmi  Pershad  and 
then  Luchmi  Pcrshad's  eldest  son  and 
so  on  according  to  the  rule  of  primogeniture 
should  succeed  to  the  guddi  reasiit,  that 
the  testator  shall  have  full  authority  to 
manage  the  estate  unopposed  by  any  one 
and  Luchmi  Pershad  shall  have  similar 
authority,  that  Ram  Charan  Singh's  youn- 
ger son  Sheoadhin  shall  have  two  mouzas 
in  the  Will  tor  his  maintenance  and  that 
the  incumbent  on  the  guddi  reasut  for  the 
time  being  shall  maintain  the  junior  mem- 
bers of  the  family.  On  the  4th  April  1870 
Ram  Charan  Singh  and  Luchmi  Pershad 
Singh  put  in  applications  in  the  Collector's 
Court,,  the  latter  applying  for  registrtvtion 
of  his  name  as  malik  of  the  properties  co- 
vered by  the  Will  in  the  place  of  that  of 
Ram  Charan  Singh  and  the  form'ir  assent- 
ing to  such  application  and  Luchmi  Per- 
shad's  name  was  registered.  On  the  l3th 
of  January  1871  Sheoadhin  having  receiv- 
ed some  additional  properties  for  his  main- 
feonance  from  Luchmi  Pershad  executed  an 
dkrarnam'i  surrendering  and  waiving  all 
claim  to  the  moveable  and  immoveable 
properties  belonging  to  this  father's  estate 
and  subsequently  Sheoadhin  got  his  name 
registered  in  respect  of  the  properties  ob- 
tained from  bis  brother.  On  the  18th  Jutv  18G9 
Chandi  Pershad  executed  a  W.ll  in  favour  of 
Luchmi  Pershad  bequeathing  all  his  proper- 
ties in  bis  favour  in  connection  with  the 
guddi  reasut  and  in  October  1869  '.'handi 
Pershad  made  over  possession  of  his  proper- 
ties to  Luchmi  Pershad  whoso  name  was 
registered  in  respect  of  the  same.  Luchmi 
Pershad  and  Slieoadhin  c-ontinued  in  pos- 
session of  the  properties  in  respect  of  which 
their  uanaes  had  '>een  registered.  In  1891 
a  suit  was  brought  fo-r  construction  of  the 
Will.  The  suit  was  compromised  in  1891. 
The  present  plaintilT  Hameshwar  Pershad, 
greatgrandsoQ  of  Ram  Charau  Singh,  who 
^as  bora  during  tkQ   peudeacy   of  the  suit, 
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wfls  ropreaent.ed  by  Luclimi  Pershad.  Ho 
now  brought  tbis  Ruit.  againsb  Luobmi  Per- 
sbad  ftiid  bis  cbildren  and  Sbcoadbin  and 
his  wife  nnd  his  bcds  for  a  'doclaration 
that  the  compromiso  decree  was  not  bind- 
ing on  bim,  thafc  Will  the  of  Ram  Charan 
Singh  and  tho  elaarno.ma  of  Sbcoadbin, 
tbo  plnintin's  grand  fatiier  were  void  and 
inoperative  and  tbat-  Luchmi  Porshad,  the 
plaintitl's  grand-father's  brother  was  a 
trustee  for  the  joint  family  composed  of 
himself  and  his  brotbor,  and  their  descend - 
ants  and  also  for  partition  of  the  proper- 
ties  in  suit. 

Held,  that  the  Wills  of  Ram  Charan 
Singh  and  ('handi  Pershad  were  not  inv^iIid, 
that  Luchmi  Pershad  was  not  a  mere 
trustee  for  the  family  and  an  estate  of 
inheritance  was  conferred  on  bim  notwith- 
standing the  clauses  relating  to  the  perpetua- 
tion, though  it  was  subject  to  certain  limi- 
tations, and  the  order  of  succession  pre- 
scribed was  different  from  that  laid  down 
by  the  ordinary  Hindu  Law.  L  R  12  1  A 
103  sen  C>1  684  distinguished. 

H(ld,  also,  that  the  ckrarnavia  exe- 
cuted by  Sbeoadbin  was  not  void,  the  pro 
perty  being  self  acquired  of  Ram  Charan 
Singh  and  Ohandi  Pershad,  and  was  bind- 
ing on  the  plaintiff  who  was  born  after 
its  execution.  LR2HL  149  at 'p  170  LB 
■24  1  A  118,  25  1  A  64  referred   to. 

Held,  also,  that  the  claim  for  cancella- 
tion of  ekrarnmna  was  barred  after  three 
years  of  its  execution  and  the  plaintiff  was 
bound  by  it.  He  could  not  obtain  any  relief 
as  was  asked  for  in  this  case  until  the 
ekrarriama    was   set    aside. 

Held,  further,  that  the  compromise 
was  binding  on  the  plaintifi— 1/  J  Ch  1852 
p  434  fullutved. 

A  plaintiff  can  maintain  a  suit  for 
partition  of  ancestral  property  even  when 
his  father  and  grand-father  are  both  alive, 
if  they  allow  the  property  to  be  wasted  and 
the  plaintiff's  interest  imperilled  5  Gal  148 
18  Mad  179,  5  AlUSO  andin  16  Bom  29  opinion 
of  Telang  J folloioed  RAMEsHWAR  PHOSAD 
SINGH  V.  LACHMI  PROSAD  SHSGH.  7 
W  N  C  688  =  81  cm 

12  That  father  and  junior  wife  should 
hold  and  enjoy  the  father's  share— Effect— 
Couslruction  of  gilt  to  wives  under  Hindu 
law.     27  M.  4^8  Col.  536  P.  IL 

(f)     (Construction  of  will. 

13  Authoiity  to  adopt,  bequest  to  adopted 
son— Will.  Guiistntciion  of  —  Adoption  held 
invalid— Gift  oier  to  daughters — Accumulation 
of  i':Coine— Parlies— Admiidstrator-general  not 
necesmry  party. 

A  Hindu  left  a  Will  containing  provision 
as  to  the   adoption  of  sons  to  him. 

The  ptovisions   as    to    the    adoption    was 
held  to  be  invalid.     The  plaintiff,    one  of    the  ' 
two  daughters  ot  the  testator,    sued    the    son  ! 
adopted  by  her  and  her   sister    and    her    four 
Eots  claiming  the  followii>g  reliefs,   (1),  Con- 
struction oi  the  Will  and  &  declaration  of  the 
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rights  of  tho  parties  thereunder  to  ^^^hc  residua 
ot  the  estate,  (2)  an  enquiry  to  ascertain  what 
the  estate  cor)fiisted  of  at  iVie  dcnth  of  the 
testator  and  of  his  widow  ir.cluding  an  en- 
quiry as  to  the  additions  and  nccretions 
thf^reto,  (0)  for  partition  of  the  estnto  so  as- 
certained between  the  parties  declared  en- 
titled tViereto.  It  was  also  prayed  that  & 
Receiver  miglit  bo  appointed  to  realize  and 
recover  such  portions  of  the  estate  of  the 
testator  as  had  been  improperly  di  alt,  with 
and  disposed  of  by  his  widow  by  such  suit 
or  suits  as  may  be  necessary.  And  further 
that  if  necessary  the  estate  might  be  ad- 
ministered by  the  Court. 

The  provision  of  which  construction  was 
asked  for   ran  as    follows  :- 

"I  direct  my  rxtcutors  and  executrix 
and  trustees  to  pay  out  of  tlie  income  and 
interest  of  my  estate  and  effi  cts  monthly  all 
necessary  household  expenses  as  well  as  for 
tho  worship  of  our  family  idol  Sree  Sree 
Radha  (^ovind  Jee  and  to  pay  my  wife 
monthly  during  her  natural  lify  for  her  sole 
and  separate  use  the  sum  of  Rupees  two  hun- 
dred and  also  the  suni  of  Rupees  fifty 
monthly  to  such  adopted  son  who  shall  live 
and  attain  his  full  age  of  eighteen  years  after 
his  so  attaining  such  age  of  eighteen  years 
during  the  lifetime  of  my  said  wife  provided 
he  remains  under  her  control  and  bears  a 
good  character  and  if  my  said  executrix  and 
executors  and  trustees  think  fit  and  are  satis- 
fied with  his  conduct  and  bebaviiur,  aiid  for 
the  purposes  of  such  monthly  *  xpc  diiurc  my 
executrix,  executors  and  trustees  shall  hcf  apart 
and  retain  out  of  the  interest  and  income  of 
my  estate  a  sum  sufficient  to  meet  such  ex- 
penditure for  six  months  and  invest  the  resfc 
and  residue  of  such  income  and  interest  in 
Government  Securities  in  their  joint  names^ 
but  in  no  case  shall  such  adopted  son  have 
or  exercise  any  control  or  dominion  over  my 
estate  and  eflects  until  the  death  of  my  wife 
after  which  event  I  direct  my  said  executors 
and  trustees  to  make  over  the  whole  of  my 
estate  and  effects,  both  real  and  personal  or 
immoveable  and  moveable  whatsoever  and 
wheresoever  and  of  what  nature  or  quality 
soever  to  such  adopted  son  who  shall  survive 
my  wife  if  he  shall  have  attained  his  age  of 
eighteen  years  during  the  lifetime  of  my  wife 
or  on  his  so  attaining  such  age  after  her  de- 
cease to  whom  and  his  heirs  I  give  devise  and 
bequeath  all  the  same.  But  in  case  none  of 
such  adopted  sons  survive  my  said  wife  or  in 
case  of  either  surviving  my  s;iid  wife  and  dy- 
ing under  the  said  age  without  leaving  a  son 
or  sons  I  desire  and  direct  my  executors  after 
the  death  of  my  said  wife  or  the  death  of 
such  son  after  her  but  under  such  age  of 
eighteen  years  without  leaving  a  son  or  sons 
to  make  ov  r  nnd  divide  the  whole  of  my  es- 
tates bcih  real  ond  personal  unto  and  be- 
tween my  daughters  in  equal  shares  to  whom 
and  their  respective  sot)s  I  give  devise  and 
bequeath  the  same  but  should  either  of  my 
said  daughters  die  without  leaving  any  mala 
issue  surviving  but  leaving  my   other    daugh- 
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ter    her  purviv'ng  then  in  suoh   case    the  sur- 
viving ciiiughtor  and  her  sons  ehall  bo  entitled 
to  the  share  of  the  deceased    daughter   or    in 
case  of  the  death   of  eii.her  daughter    leaving  \ 
sons  the  share  of  such  daughter  is  to  be    paid  j 
to  such  h'T  son  or  sons  sliare  and  shure  alike,  j 

A  preliminary  objection  was  taken  by 
some  of  the  defendants  that  the  suit  was  de- 
fective for  want  of  a  pr^rty  representing  the 
estate  of  the  testatur  which  was  at  the  time 
of  suit  in  the  custody  of  thii  Administrator- 
General. 

Held,  that  the  Administrator-General 
was  not  a  necessary  party  to  the  suit,  that 
upon  the  construction  cf  the  Will  there  was 
no  iiitestacy  as  to  the  residue,  that  there  was 
a  present  gifi  to  the  adopted  son  with  a  va- 
lid gift,  over  to  the  testator's  daughters,  and 
therefore  the  provision  as  to  adoption  being 
invalid,  the  plaintif!  and  herf-ister,  daughters 
of  the  testator,  were  each  entitled  to  a  moifty 
of  the  estate  of  the  testator  absolutely.  SREE 
MATTY  RANHEMONEY  DaSSEE  v  SREE- 
MATTY  PREMMOMEY  DASSEE.  9  C  W 
N  1083. 

14  Authority  to  adoption— Bequest  to 
widow — Adoption  a  condition  precedent.  9 
0.  W.  N.  309  Col.  566  P.  XL 

15  To  daughter  and  their  respective  son, 
12   C.  W.  N.  729  (P.  C  )   Col    563  P.  U. 

16  To  daughter  and  after  her  death  to 
sons  born  of  'aer  widow — Absolute  estate. 
12  C.  W.  N.  44  Col.  87  P.  I. 

17  To  daughter  for  ruaintenance — Anna 
Chaf.ra. 

Held,  that  a  bequest  towards  an  Anna 
Chatra  wns  not  bad  as  being  too  vague, 
THE  ADVOCATE  GENEIiAL  v.  THOMAS  J. 
STRANG^[AN.  6  B-  L   II-56- 

18  To  daughter  for  maintenance — Anna 
Chatra  Legatee  must  be  in  existence  at  the 
date  of  the  testator's  death  31  M.  310  Col.  564 
P.  II. 

19  Daughterin  law  —  Gift  for  mainte- 
nance may  be  ot  an  absolute  estate — Devisee 
in  possession  of  land  under  an  invalid  will 
must  be  presumed  or  prescribed  for  the  estate 
given  bv  the  will  4  M.  L.  T.  198—31  M.  349 
Col.  666  P.  II. 

Note. -31  M.  349  read  for  31  B.  249. 

20  Feeding  and  yaying  Brahmins,  if 
valid — Bequest. 

:\  diiuctioD  in  a  will  for  feeding  and 
paying  iLo  Brahmins  on  the  day  following 
the  night  of  Sivaratri  is  a  valid  b' quest. 
4  C.  443,  6  B.  24,  17  B.  351,  followed, 
KEDAR  NATH  DUTT  v  ATUL  KRISHNA 
GHOSE.   12  C   W   N.  1083. 

21  Meaning  of  Kul  Malik.  8  B.  L.  R  482 
See   Col.  570  P.  II. 

22  ^feaiiing  of  Kul  Malik- Bequest  in 
favour  of  Hindu  female— Interpretation. 
29  A.  217  Col.  587  P.  II. 

28  Meaning  of  to  my  daughter  and  their 
respeciivv  sons— Ma  ried  danghter.  Estate 
taken  by,  under  a  will  aud  by  inheriiiance. 
8  G.  L.  j   502  Col.  83  P.  I 

24     Meaning   of   from   son     to     gra^dsou 
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my  own  grandsons  being  son's  sons— Abso- 
lute estate,  gift  of -Gift  to  m'^inbHra  of  joint 
Hindu  family.  15  M.  L.  J.  29 J  Col.  575- 
P.  II. 

25  Meaning  of  senior  in  ag&  of  descendants^ 
Will—Constrnction  of-  App  linlmnU  of  shebait 
to  take  effect  after  due  administration  of  estate 
— Intention  of  testator  — '^Senior  in  age  among- 
my  lineal  descendants  and  heirs,**  meaning  of  — 
Possibility  of  such  a  person  not  being  iru 
existence    at  the  death  of  testator. 

Where  a  testator's  Will  provided  that 
the  seriior  in  ago  among  his  lineal  descen- 
dants and  heirs  was  to  take  charge  as  shbait 
of  trust  property  dedicated  to  the  worship, 
of  an  idol,  after  the  due  admin is-tration  of 
his  estate  by  the  executors,  and  it  was  con- 
tended that  possible  and  not  actual  eventa 
must  be  taken  into  account  and  that,  follow- 
ing the  rule  in  9  B.  L.  R  ,  377  the  gift  was 
bad  as  the  senior  in  age  amongst  fclie  lineal 
descendants  might  not  be  in  existence  at. 
the   death    of    the    testator. 

Hkld,  that  the  principle  adopted  in  9 
B.  L..  R.  377  and  L.  R.  27  I.  a.  69;  2.3. 
Mad.  271.  does  not  apply.  BISSESWaR 
PRASANNA  SiiiN  v.  BHaGABATI  PRa- 
SANNA  SEN.     3  C-  L-  J    606. 

26  Perpetuating  the  right  in  his  family 
—  Power  to  create  order  of  succession  not  re- 
cognised by  Hindu  Law.  3i  C  111 — See  Hindu. 
Law — Will  No.  11  snpra. 

27  Prepetuating  the  right  in  his  family  — 
"Shall  divide  my  properties  among  my  sons 
in  equal  shares,"  if  operative  as  gift,  12  C 
W  N  1002— 5?0  Hindu  Law —Partition  No.  <S4, 

28  Rules  of  construction— -Absolute  estat& 
—Intention  of  estate.  1  S.  L.  R.  211  Col: 
560  P  II, 

29  Rules  of  construction— Absolute  estate 
—Property  dedicated  to  idol  8  C  L  J  20  Col : 
571    PII. 

30  Wajib-ularz  verifbed — Entries  not  of 
a  testamentary,  character — Not  evidence  of  any 
devise. 

Entry  in  Q.Wajib-ul-arz  is  not  a  will  or 
a  document  of  a  testamentary  character* 
It  cannot  be  treated  as  a  sufficient  evi- 
dence of  a  devise  to  a  widow  of  an  absolute, 
estate.     SAHODRA    v.    GANESH      PROSA  D. 

1  MLT  64  =  10  C  WN  249  (PC) 

31  To  a  widow— Rule  applicable  to  a  be« 
quest  to  a  widow  as  distinguished  from  a 
bequest  to  any  other  female.  52  0  1051  Col  : 
567    P.    II, 

32  To  a  widow  with  power  to  absolute- 
Bequest  for  life  with  power  of  alieuatioa.  12 
C  W  N  412  =  7  G  L  J  540  Col :  577  P.  II. 

33  To  a  wid  w  w»tb  power  to  absolute— 
A  widow  entitled  to  only  maintenance 
cannot  contest  grant  to  Thakura,  8  C  L  J 
483   Col:  1089  P.  II. 

84  To  a  widow  of  life  estate— Construc- 
tion of  life — Interest  to  woman.  9  0  C  119 
Col:   508  P  II. 

35     Words  of  direct  and  simple  gift — Mean' 

ing    of — Consti  action   of   BcuyiU     WiL — Prj- 

^  ^liety  of  u  Judge  iryii.g  afi,  at/p^ui  wr«ttfii*i| 
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another  Judge. 

The  techtiical  meaning  convGyod  by  the 
English  expressions  'ahall  vosb  *  'shall  be- 
come vested,*  are  not  conveyed  by  the  Ben- 
gali words  pnrjyapta  hnibek,  which  really 
moan  'shall  dfwolve  or  go' and  indicate  the 
line  of  devolution.  A  bequest  in  favor  of  a 
person  simply  (that  is,  without  any  intima- 
tion of  a  desire  to  suspend  or  postpone  its 
operation)    confers  a    vested  interest. 

It  is  within  a  comparatively  reoont 
period  that  Indian  testators  have  adopted 
English  modes  of  creating  interests  in  their 
estates.  There  la  no  line  of  precedents  ati 
taching  to  Bengali  terms  meanings  which 
make  theni  understood  as  terms  of  art  by 
Bengali    lawyers. 

When  there  is  nothing  to  suggest  that 
the  meaning  affixed  to  the  testator's  language 
is  a  sense  required  by  a  course  of  practice 
known  to  lawyers,  the  only  safe  course  is  to 
give  to  his  words  their  plain  ordinary 
meaning. 

Judges  who  have  heard  the  arguments 
and  who  are  responsible  for  the  decision  can 
hardly  with  propriety  rest  it  on  the  author- 
ity of  one  who  has  not  heard  the  arguments 
and  is  not  rasponsible  for  the  decision, 
though  he  also  may  be  a  Judge  of  the  High 
Court.  JOSFi^PHINE  ROSE  HARRISS  v. 
EDWARD  BROWN.  5  W  N  C  729  (P  C> 
=28  C  621 

36  Widow's  estate  and  life  estate — Will— 
H&vski'— Construction — Alienation  by  widoio — 
Transfer  of  Property  Act  (IV  of  1882), 
Section   51. 

A  will  of  a  testator,  to  bis  mother,  stat- 
ing that  "  the  aforesaid  properties  should 
go  to  yoa  for  your  maintenance  and  you 
shall  aocordingly  enjoy  the  same  all  your 
life  with  right  to  sail  or  gift  away"  was 
held  to  confer  an  ordinary  life  estate,  29  0 
699  referred  to  as  there  were  no  circum- 
stances indicating  a  larger  grant.  The  expres- 
sion 'with  power  to  give  and  sell  away'  did 
not  indicate  a  grant  of  the  limited  astate 
commonly  known  as  a  widow's  estate,  as  the 
words  were  not  apt  for  the  purpose  of  con- 
veying the  right  to  alienate  in  case  of  ne- 
cessity, or  to  meet  expenditure  which  may 
be  considered  to  confer  spiritual  benefit  on 
the  deceased  testator.  The  words  must  be 
read  along  with  the  other  words  'for  main- 
tenance'   and    "  for  your    life." 

Under  the  will  of  a  Hindu  testa*^or,  his 
wife  gave  certain  properties,  burdened  with 
a  simple  mortgage  cteated  by  the  testator, 
to  bis  mother,  wlio  in  consideration  of  her 
nephew  undertaking  to  maintain  her  for  the 
remainder  of  her  life,  gave  thera  away  to 
him.  Upon  this  mortgage,  a  decree  was 
obtained  'agaiDst.  the  testator's  wift>,  mottjer 
and  the  mot-her's  nephew.  The  nephew,  by 
private  sale,  sold  the  properties  to  a  third 
person,  and  out  of  the  sale  prooeods  satis- 
fied the  mortgage  debi.  The  testator's  widow 
was  not   shown  to  have  consented  to  the  sale. 

Held,   that    neither   the  mother^  62  Eng. 
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Rep.  9^i  distinguighod,  nor  her  donee,  th*- 
nephew,  had  any  power  to  give  anything 
more  than  an  estate  for  the  life  of  the  tes- 
tator's mother,  that  the  plaintiff,  his  widow, 
was  entitled  to  recover  the  land  on  the 
mother's  death,  notwithstanding  the  exist- 
ence ol  the  mortgage  decree,  on  payment 
of  the  dcoroe-deht  and  the  value  of  the  im- 
provements of  the  land,  under  S.  51  of  the 
Transfer  of  Property  Act,  effected  by  the 
vendees.     NANJAMMA  v.  NACHARAMMaL. 

17  M  L  J  622. 

37  Widow's  absolute  estate  controlled 
by  subsequent  words.  28  M  386  Col  55a 
P    II. 

(g)     Date  op  wild. 

38  Separated  Hindu  domiciled  in  the  Unit- 
ed Provinces— Revocation  of  will — Evidence— 
Presumption. 

A  separate  Hindu  residing  at  Meerut 
executed  a  will  on  the  20th  of  January  1885 
and  registered  the  same  in  the  office  of  the 
District  Registrar  on  the  22nd  of  January 
of  the  same  year.  The  testator  died  on  the 
16th  of  October  1899.  On  the  8th  of  July 
1902  a  suit  was  instituted  by  certain  per- 
sons who  claimed  the  property  of  the  tes- 
tator as  his  next  of  kin  against  the  Col- 
lector of  Meerut  who  had  taken  possession 
of  the  property  as  trustee  under  the  terms 
of  the  will  for  purposes  therein  set  forth. 
The  plaintiffs  alleged  that  the  testator  had 
revoked  the  will  of  the  20th  af  January 
1885',  and  tendered  evidence  to  prove  that 
on  a  certain  occasion  the  testator  had  said 
that  he  had  revoked  his  will.  On  the  death 
of  the  testator  the  original  will  was  not  to 
be  found;  but,  on  the  other  hand,  it  was- 
shown  that  persons  interested  in  the  disapr 
pearance  of  the  will  had  had  access  to  the 
house  of  the    testator    einoe   his   death. 

Held  that  evidence  that  the  testator  had 
said  that  he  had  torn  up  the  will,wag  no.fc 
admissible.  Staines  v.  Stewart  and  Jones^ 
2  Sw.  and  Tr.  320,  Doe  dem  bhallcross  v. 
Palmer,  16  Q.  B  757,  and  Keen  v.  Keen,  3 
P   and    D    105,   referred  to. 

He.ld  also  that  the  presumption  of  Eng- 
lish law  that  if  a  wiihis  traoed  to  the 
testator's  possession  and  is  not  forthcoming 
at  bis  death  it  has  been  destroyed  by  him,. 
anitno  revocandiy  would,  at  leasts  not  be  so 
strong  in  India  as  in  other  countries  where 
wills  are  taken  greater  care  of,  and  under 
the  circumstances  disclosed  by  the  evidence 
in  the  present  ease  did  not  arise  at  all. 
Podmore  v.  Whatton»  3  Sw.  and  Tr.  449» 
Finch  V.  Finch.  1  P  and  D  371,  and  Brown  v. 
Brown,  8  E  and  B  876,  referred  to.  SHIB  SA- 
BITRT  PRASAD  V.  THE  COLLECTOR  OF 
MEERUT,  3  A  LJ  747  =  A  W  N  1906 
P  295-29  A  82- 
(h)     Double    portions.,   rule  of. 

39  Will -Principle  of  double  portions- 
Applicability  of  English  law  as  to.  7  B  Ii 
R    299   Ool    567    P    II. 

(i)     Executors. 

40  lmpUcaLio,n  by— Executors  empowered 
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to  pcfform  coroinouios  and  deal  with  debts 
and  wives  empowered  to  malie  p-ilni  settlo- 
meuts— No  inconsistency — Widow's  right  to 
obtain  Letters  of  Admiuistratiou.  1  0  L  J 
301  Col  1044  P  IL 
(j)    Gift   to  a   class 

41  Will— Gift  to  a  class— Kdect  of  when 
some  incapable  of  taking  whether  whole 
gift  is  void  when  effect  cannot  be  givon  to 
a  part  of  it.  32  U  992-9  0  W  N  749  Col 
1182    P    II. 

42      Administration      suit— Reversioner's 
tight    to  maintain    suit— Concurrent   suit  fur 
administration.     29  C  2G0-G  C  W   N  2G7  Col 
1182   PH. 
(k)    Gift   over. 

43  ^y  widow— Succession  adoption— Se- 
cond adoption — Testamentary  devise —Defea- 
sance—Power  of  adoption.  Incapability  of 
execution    of.     32   C  861   Col    1130   P   I. 

44  Will,  construction  of— Adoption  held 
invalid— Gift  over  daughters— Accamalation 
of  income.  9  C.  W.  N.  1033.  See  Hindu  Law- 
Will— Construction  of  No.  13. 

(1)     Granting  power  of  appointment. 

44  (a)  Power  of  appointmeat-Qiialiflcations 
vf  person   appointed 

Eeld^  that,  a  Hindu  testator  has  a  right 
to  grant  a  power  of  appoiutraet  to  a  person 
named  in  his  will,  bv  which  the  final  devolu- 
tion of  his  estate  should  be  regulated  at  the 
termination  of  a  life  estate  creaoed  under  the 
will. 

Held,  further,  that  the  person  capable  of 
taking  under  the  v/ill  must  be  such  a  person 
as  could  take  a  gift  inter  vivos,  and  therefore 
must  either  in  fact  or  in  contemplation  of 
law  be  in  existence  at  the  death  of  the  testa- 
tor. 9  0.  C.  119,  5  C.  684,  24  I.  A.  93.  9  B.  L. 
R.  377  referred  to.  NaRAYAN  SINGH  v. 
LAL  RAMESH  SINGH.  H  Q.  Q.  271  (B). 
(m)     Idols,  bequest  to. 

45  Testator's  estate  in  a  suit  for  construc- 
tion of  will.   3  G.  L.  J.  224   Gol.  685  P.  II. 

46  Inheritance- Stridhan— Unchaslity  — 
Spiritual    benefit.     29  C.  521    Col.  1184    P.  II. 

See  Hindu  Law  —Esseiotiat  of  No.  37. 

47  Will — Religious  and  charitable  trust 
for  13  years— Ultimate  gift  to  sons,  adminis- 
tration scheme  for,  of  a  deceased  testators 
estate.     9  C.  W.  N.  528  Col.  2034  P.  I. 

48  Cypress  docbrine  — Bequest  to  idol  — 
Residue,  appropriation  of.  y  B.  L.  R.  370 
Col.  830  P.  II. 

(n)     Life  estate  created  by  a  will, 

49  Title  acquired  under  will  of  deceased 
wife— Property  devised  subject  to  mortgages- 
Compromise^  of  claims  of  reversioners  to  estate 
of  wife's  father— Nature  of  devisee's  title  not 
thereby  altered. 

One  Munni  Lai  died  leaving  certain  pro- 
perty, of  which  his  widow  Jasoda  Kunwar 
took  possession.  Jasoda  Kunwar  died  leaving 
the  property  by  her  will  to  her  daughter 
Anpurna,  who  also  died  after  making  a  will 
leaving  the  property  in  question  to  her  hus- 
band Ram  Shankar  Lai. 

Both  the  wills  provided  that   the  devisee 
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was  to  pay  off  certain  incumbrances  existing 
oil  tho  property.  After  the  death  of  Anpurut* 
the  property  was  claimed  by  Lho  revuiaiuoary 
heirs  to  Muuni  Lil's  estate,  but  ihis  claim 
was  settled  by  a  compromise  by  wtiich  Ram 
Shankar  Lai  gave  certain  land  to  the  claim- 
ant.s  iij  cousiderat.on  of  tlieic  entirely 
withdrawing  their  claim  to  the  rcbw  of  tho 
property. 

Held,  that  the  compromise  did  not  con- 
voy to  Ram  Shankar  L*l  the  title  of  the  re- 
versioLert;  but  that  ne  took  under  the  will 
of  his  witu  and  could  not  therefure  raise 
any  defence  to  a  suit  for  sale  brought  by  the 
mortgagees  which  Jasjda  Kunwar  or  Anpurna 
could  not  themselves  have  raised,  iiani 
Mewa  Kunwar  v.  Rani  Hulas  Kunwar,  L.  R. 
1,  1.  157,  Gobiud  Krishna  Narain  v.  Abdul 
Qayyum,  1.  L.  R  25  All.  546,  and  Bachha 
Kunwar  v.  Dharamdas,  I.  L.  R.  28  All,  352, 
referred  to.  RAM  SHaMKaR  LaL  y, 
GANESH  PRASAD.     29  A- 451- 

50     1882— IV  [Transfer   of   Property    Act), 

\  Chapter   IV,   passim— Mori  gage— Murigage    of 

mortgagee    rights  — Liujhi    oj    sub  mortgagee   to 

bring  to   sale   the   mortgagee  rights  of  hm  mnt^ 

gagor — ''Property  ". 

Held,  by  the  Pull  Bench,  Stanley,  C.  J., 
and  Knox,  Bauerji,  Burkiit,  Aikman,  and 
Richards,  JJ.,  that  a  sub  mortgagee  of  mort- 
gagee rights  in  immovable  property  is  enti- 
tled to  a  decree  for  sale  of  the  mortgagee 
rights  of  his  mortgagor. 

Per  Stanley,  C.  J.  — In  a  properly  consti- 
tuted  suit  a  puisne  mortga^^ee  or  sub-mort- 
gagee may  have  a  sale  of  the  interest  mort- 
gaged to  them  respectively,  subject,  in  the 
case  of  a  puisne  mortgage  to  the  rights  of  a 
prior  incumbrancer,  and  subijct,  in  the  case 
of  a  submortgage,  to  the  rights  of  rodemptioa 
of  the  original  mortgagor. 

Mata  Din  Kasodhan  v.  Kazim  Husain,    I. 

L.  R.    13    All.    432,    considered  and  dissented 

from.     Ganga  Prasad  v.  Chunni  Lai,    1.  L.  K. 

18    All.    113,    discussed    and     distinguished. 

Raghunath  Prasad  v  Jurawan  Rai,  1.  u.  R.  8 

All.  105,  Sirbadh  Rai  v.  Raghunath  Prasad,  I, 

L.  R.  7  .All.  568,  at  page  574,  Jones  u.  Skiunor, 

5  L.   J.    Gh.  90,  Taylor  v.    Russell,  L.  R.  1892, 

A.  C.  255,    In  re  Sargent,  17,    Fq.,  279,  Ruse  v. 

Page,  2   Simons,   47i  ;   29    R   R.,  142,  Sladc  v. 

,  Rigg,  3  Hare,  35  ;  64  R.  R.,  204,  In  re   Hudiou 

j  and  Howes'    i:outract,  I.   L.  R.  35  Ch.  D.  668, 

I  Veucatachella  Kaudian  v.  Panjauadlan,  I.  L. 

!  R.  4,  Mad  ,  213,  Kanti  Ram  v.  Kut  ub  ud-"dia 

;  Mohomad,  1.  L.  R.  22  Calc.  33,  Beni   Madhub 

Mahapatra  v.  Sourendra  i\Jobau  Tagore,   1.  L. 

;  R.    23    Calc.   795,    Debendra   Narain    Roy  v, 

Ramtarao    Bauerjee,    I.   L.   R.    30  Calc,  599, 

,  Jaggesvvar   Duit   v.   Bhuban  Mohan  Mitra,  1. 

L.  R.  33  Calc,  425,  Mutha  Vijia    Raghuuatha 

:  Ramchandra    Vacha    Mahali    Thurai  v.  Veu- 

katachallam  Cbotu,  «.  L.    R.    20  Mad.,  35  and 

Raj  Coomary  Dasste  v.  Preo  Madhub   Nuudy, 

,  1  C.  W.  N.  435    referred  to.    RAM  SH  ^NKaR 

LAL  y.  GANESH    PRASAD.     29    A-   385^4 

A.L.J.  273-A.   W.  N1907  ?•  97-2  M. 
I  L  T  218. 
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51  Will — Construction  of — Absolute  estate 
■ — Gilt  to  a  poi'Sion  not  in  existence  at  testa- 
torn  death.     B  C.  W.  N.  26G.     See  Hindu  Law 

—  Will  No.  9. 

(0)     Peusona  Desiqnata. 

52  Hindu  Lmo  —  WiH— Construction  of  - 
Bequest  in  fauor  of  ad(>pt>'d  son. 

Held,  upon  consliuctioii  of  tlio  will  that 
the  btquoht  in  favor  of  tlie  minor  was  not 
conditional  on  his  adoption.  The  testator 
reforrod  in  the  will  to  the  minor  as  his  adopt- 
ed son  bat  ho  had  explained  what  was  meant 
by  that  expression  by  staling  that  he  had 
been  keeping  the  minor  '  us  adopted  son' 
that  is  with  a  view  to  bis  udoptioa.  SUB- 
B  A  RAYAH  V.  SUBBAMMAL.     24  M.  214- 

53  Adoption— Suit  for  possession  of  im- 
movable property  plaintilT  claiming  as  adopt- 
ed son,  his  title  as  such  having  been  denied 
more  than  six  years  before  suit.  24  A.  195 — 
A.  W.  N.  1902  P.  10  Col.  190S  P.  1. 

64  To  daughter  and  ber  sons  from  ge- 
neration   to    generation — Will — Construction 

—  Sous    and    grandsons. 

55  Htiirs— Lapsing  of  bequest— Heirs  dy- 
ing   before    testator.     24  M    299    Col    86  P  I. 

56  Will— Construction  — Hulo  applicable 
to  a  bequest  to  a  widow  as  distinguished 
from  a  bequest  to  any  other  female — Devisee 
to  mother  2  0  L  J  50-32  0  1051—9  0  W 
N  784   Col   567    P   II. 

67  To  widow  — Will— Construction  of  — 
Bequest  to  widow— Life  estate— Absolute  gift. 
28    C  499   Col    1184    P    II. 

58  Adoption-Will.  Goftstruction  of — Wi- 
dow's estate— Life  estate— Vested  interest,  29 
C   699   Col  2050  P   I. 

69  Will -Construction  of— Legacy  in  fa- 
vor of  a  Hindu  wife.  5  C  W  N  300  Col 
«3   P  I. 

60  Devise  of  self-acquired  property  to 
sous— Nature  of  son's  interest.  11  (J  W  N 
77—4  A  L  J  257—29  A  354.  See  Hindu 
Law— Joint  family  self  acquired  pm-peity. 

61  To  wife— Will— Bequest  to  Hindu  wife 

—  Fcmale'.s  estate— Void  bequest— iMiaritable 
bequest — Lapsing  of.  4  B  L  U  555  Col  401 
P   II. 

62  To  wife— Will,  construction  of— Be- 
quest to  widow— adoption  a  condition  pre- 
cedent—Estoppel. J)  C  W  N  309  Col  566 
P   II. 

{p)       POWEK    TO    MAKE    A    WILL. 

63  Hindu  Lato— Joint  Hindu  family— 
Will— Self -acquired  'property. 

Under  the  Hindu  Law  self-acquired  pro- 
perty of  a  person  moans  (1)  property  ac- 
quired by  his  own  exertions,  (2)  without 
the  aid  of  family  funds,  (3)  which  he  did 
not  mix  with  family  property  with  the  in- 
tention of    adding   it  to  the    family    funds. 

The  fact  that  the  property  in  the  hands 
of  a  person  bad  increased  during  a  long 
period  to  a  considerable  value  from  a  small 
nucleus  of  family  property  is  not  sufficient 
to  rcbiit  the  presumption  that  it  is  all  family 
property. 

A  recital   in   a  deed  that  the   property 


Hindu  law-  Will    (Conid.) 

specified  therein  was  the  self-acquired  pro- 
perty  of  the  executant  i.s  not  ovidonco  ia 
proof  of  the  proporty  being  his  self-acquired 
property. 

The  son  of  a  testator  is  not  estopped 
from  pleading  that  the  property  bequ  aihed 
by  his  father  was  not  his  self-acquired  pro- 
nerty  by  the  mere  fact  of  his  not  diaput- 
nig  the  Will.  TOTTElMl^UDI  V1i:NK  \TA- 
HaTNAM  v.  TOTTEMFUDI  SlilSHAMMA. 
27   M  228. 

64  Will  by  widow  with  consent  of  re- 
versioner 1  Sind.  L  R  196.  See  Hindu  Law 
—  Widoio   No.  26, 

65  Si*it  for  administration  accounts  and 
cancellation  of  certain  lease — High  Court 
—Original  jurisdiction.  30  C  369-70  WN 
353  Col  1426  P  1. 

66  Alienation  of  salf-acquired  property 
by  father — Son's  right  to  consent — Partition 
after  bequest.  160  P  R  1907  Col  1147 
P    IL 

67  Will — Shebait  appointing  his  succes- 
sor.    90  W  N  1021-32C  1082P  I. 

68  Will— Absolute  estate— Daugh:e>-—Stri' 
dhan — Disposition  during  coverture— Consent 
of  husband. 

Female  heirs,  except  those  who  come  in- 
to the  family  of  prepositus  by  marriage,  take 
absolute  interest  in  the    Bombay   Presidency. 

oaudaika  is  that  which  is  obtained  by  a 
married  woman,  or  by  a  virgin  in  the  house 
of  her  husband,  or  of  her  father,  from  her 
brother  or  her  parents. 

Held,  that  a  woman  cannot  alien  her 
Stridhan  other  than  Saudayika,  during  cover- 
ture without  her  husba  id'.s  consent  ;  and  her 
testamentary  power  of  disposition  is  subject 
to  the  like  resiricnion  whore  she  is  survived 
by  her  husbvnd,  who  is  not  shown  ev^r  to 
have  assented  to  the  will.  25  A.  468  and  476, 
1  B  H  C  R  117  and  130  referred  to.  BHAQ 
BIN  AB\JI  GURAV  v.  RaQHUNaTH 
KRISHNA.  7  B  L  R  933-80  B  229- 
(q)     Peobate  of  a  will, 

69  (jla-iin  under  a  ■will  relating  to  itnmovA. 
able  property  in  Central  Provinces  —  Piobati 
of  will  not  necessary. 

Act  V  of-  1881  is  the  only  Act  of  the 
Legislature,  which  provides  for  the  grant 
of  probate  in  respect  of  the  Hindu  wills 
in  the  Cen.tral  Provinces.  That  Act  does 
not  embody  any  provisions  similar  to  those 
of  S.  117,  Indian  Succession  Act,  and  the 
Hindu  Wills  Act  of  1870,  which  expends 
that  section  to  Hindus,  is  in  force  only  in 
the  territories  sul  j'ict  to  tiie  Liuutenani,  Go- 
vernor of  Bengal  h.nd  in  the  town's  of  Madras 
and  Bombay.  The  consequence  is  that  a 
person,  who  claims  under  a  will  made  by 
a  Hindu  in  the  Central  Provinces  and  re- 
lating to  immovable  property  there  situat- 
ed need  not  obtain  probate  of  the  will  be- 
fore instituting  his  claim.  18  A  260,  21  B  563 
17  C  272  and  14  M  454  referred  to  Mt.  KET- 
KIv.  KAMAL   LOCHAN   PUJARI.     2   N    I* 

R128. 
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Hindu  law -Will     (Contd.) 

See  Probate  and  Administration   Act  Y.  of 
28S1. 
(r)     Revocation  of  a. 

70  Ht^voca'oioQ  of  a  will  by  the  birth  of 
poslbumoua  sons.  17  AI  L  J  2G9  Col  81 
P    I. 

71  Revocation  of  will— Costs  of  printing 
unnecessary  record.  25  M  G78.  See  Hindu 
Laio— Inheritance  No  47. 

71  (a)  IlindiL  Law— Will — Revocation — 
Biith  of  son.  Ejfact  of — Unborn  persons.  Gift  to. 

Per  Snbrahmania  Aiijar,  J.  (Moore,  J. 
dissontiente  )  The  birth  of  a  son  to  a  Hindu 
after  tha  making  of  a  Will  disposing  of 
all  bis  self  acquired  properties,  has  the  effect 
of  revoking  the  Will  if  its  effoct  is  to  leave 
the  son  unprovided  for  thereby,  provided 
the  omission  to  provide  for  the  son  is  not 
intentional. 

A  Hindu  made  a  Will  seven  days  before 
his  death  disposing  of  his  properties,  all  of 
them  self-acquired.  The  testator  vvas  not 
aware  at  the  time  of  makii,g  the  Will  that 
his  wife  was  encienle  ;  and  consequently, 
the  Will  did  not  contain  any  provision 
for    the   son, 

Ildd,  per  Subrahmanya  Aiyar,  J.  (Moore, 
J.  dissentionte)  that  the  will  was  revoked 
by  the   birth   of  the    son. 

Per  Subrahmanya  Aiyar,  J".— Courts  in 
administering  the  Hindu  Law  of  Wills 
should  have  due  regard  to  the  presumable 
intentions  of  testators  generally,  viewed 
in  the  light  of  deep  rooted  sentiments  pie- 
valent  among  that  community  in  respect 
of  the  claims  of  male  issue  on  their  fa- 
thers. 

Suggestions  for  the  Legislature  as  re- 
gards ihe  evidence  necessary  to  prove  in- 
tention to  exclude  thj  son  and  as  regards 
the  validity  of  gifts  to  unborn  persons. 
SUBBA  REDDI  v.  DORA  ISA  MI  BATHEN. 
16MLJ49I. 
(s).     Suits  on  ob  eegarding   with. 

72  Kigbl  of  Hindu  daughter  a  next  re- 
versioner to  sue  for  couslruction  of  will 
of  father  and  for  declarations  incidental 
thereto.  3  C  L  J  224.  See  Hindu  Law — 
—  Will  — Idol     Bequest. 

(t).    Vested  contingent  interest. 

78      Will  — Estate     vested    in    interest,    as 
well  as  in  possession — Intestacy.     3  G  L  J  515 
Col  669    P  11 
57     WoniLiii'i  estate. 

71  Wuman's  estate— Legal  necessity — 
Recovery  by  reversioners.  12  C  W  N  893 
Col   632   P  11. 

See  aho  —  H>)idu    Law  -Stridhan, 

Hindu   Temple. 

1  Right  to  exclusive  worship— Temple  of 
Shiva  in  Southern  India— Breach  of  trust 
—12  C  W  N  946-31  M  236  Col  497 
P    II. 

2  Right  to  exclusive  worship— See  Act  V 
of  190S  G  P  Code  0  XXII  R  3,  26  M  31  No 
2808,  12  M  L  J  360  No  2810  Col  159i,1595 
P  1  and  0  XXXI  R  1,  12  M  L  J  355  No  2873, 
AB  L  B  863  No  2873  Col  1611    P  L 


Hindu  Widow  Re-marriagre  Act  XV 
of  1856 

1  See  Sup.  Govt  Act  XV  of  1856  Col  62 
to  6i   P   II. 

2  Right  of  re-married  mother  to  giva 
in  adoption  her  firsc  liu.-vband's  son  whef.iier 
efTected  by  Act.  10  B  L  R  1131  Col  1127 
P    II. 

Hindu  Wills  Act  XXI  of  1870 

1  See  Sup.  Govt  Act  XXI  of  lb70  Col 
138,139    P  II. 

2  Construction  of  will— Legacy  in  favour 
of  a  Hindu  wife.  5  0  W  N  300  Col  83 
P   I. 

3  S.  2,3-  Effect  of,  read  together  with  S. 
56,  Indian  Succession  Act — Doctrine  of  ita- 
plied  revocation.  11  M  L  J  491.  Sje  Btndu 
Law  — Will  No  71  {a)  supra. 

4  S.  3,4 — Construe;!  >ti  o'  will  — Residuary 
estate    4  M  L  T  306       ol.  570   P  II. 

History  ot  Legislatiou. 

1  Ilisiory  of  L'^yislutioit,  wJien  relevant  in 
constrnction   of  statutes — Scnpe  a<'d  cbjrc''. 

When  there  is  verbal  ambiguity,  the 
history  of  the  legislation,  its  scopo  and  object 
the  mischief  or  defect  for  vvb:ch  it  was  in- 
tended to  provide  can  he  referred  to  in  coi- 
struing  statutes.  NARANDaS  i'.  PUR.-^UO- 
TaM.  4  BLR550;  26  B  757- 
Holder  in  due  cour^^e. 

1  Bill  of  exchange— Tbe  Drawee  can  sua 
without  disclosing  his  principal,  as  a  holder 
in  due  course.  10  B  L  R  263  =  32  B  247  Col. 
534  P  I. 

2  Holder  hi  due  course— Pr iviissjry  vote 
payable  to  order  being  discounted  loitJi  a  batk 
and  being  not  paid  was  returned  by  the  ba  ik 
with  a  subsequent  endors>iue  U  ii  blank  and 
delivered  to  another  ivithciit  siriking  out  fi'St 
endorsement — Delivery  to  plaintiff  to  enable 
him  to  sue  upo?i  it — Negotiable  Instruments  Aci 
ISSl,   S.  50. 

B  gaVa  to  A  a  promissory  note  in  conneo- 
tion  with  some  partaership  transactions  be- 
tween them.  A  di^countud  the  note  with 
t'le  Bank  of  Bengal;  when  is  was  n  )t  pai  f, 
the  Barjk  returned  the  note  to  him.  Ha 
subsequently  handed  the  note  to  one  0  to 
whom  he  owed  money,  and  wroti  his  s.cond 
signature  on  the  back  of  the  note.  C  handed 
it  to  his  clerk  D  the  plaimill,  in  order  t!jit 
D  may  file  a  suit  ou  it  which  D  liled 
against   B. 

Held  that  the  plaintiff  was  not  a  holder 
in  due  course  of  the  note  acd  did  not  become 
the  possossor  of  it  for  consideration,  tli^'  hgil 
title  to  it  was  in  the  Baik  of  Bo:  gal,  ^^aca 
tlie  endorsement  to  it  vvas  an  endorsement 
in  full,  and  there  was  no  endorsement  by  it 
to  any  one  else  in   full  or  in  blank. 

Held,  also,  that  the  plain  till  had  no  right 
at   all  to   sue   upon  it,   as  he    did    not  prove 
his    title    to  it    either    (1)  by    ncguLiaLion,    for 
I  the  note    was  payable    to    order    and    wis  in- 
dorsed   to  order,   and    that   eudorscmour,  w,i^ 
I  not   struck   out;    a   note   in    such   condition 
I  could  ouly    be  negotiated  by   iuJor.^emet  and 
J  delivery   b;  the  last  indorsee  to   order.    [Che 
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Holder  in  due  course    (Contd.) 

tit.lo  by  negotiation  must  be  taken  to  be 
that  shown  by  what  was  on  the  back  of 
the  note,  and  the  Bank  of  Bengal,  not  hav 
ing  endorsed  it,  either  in  full  of  in  blank, 
the  title  by  negotiation  stopped  with  it  10 
C  B  N  S  19(5  referred  to  or  (2)  by  assignment, 
for  0  handed  the  note  to  the  plaintiff  to 
enable  him  to  file  suit  on  it  and  tha  plaint- 
iff said  that  he  simply  filed  the  case  under 
tbe   instructions  of  C, 

The  note  having  been  discounted  with 
the  bank  and  the  indorsement  not  contain- 
ing express  words  restricting  or  excluding 
the  right  of  further  negotiation,  the  indorse- 
ment was  not  lor  collection,  as  contended 
28  M.  544  referred  to.  In  order  that  a  right 
of  further  negotiation  may  be  restricted  or 
excluded  in  respect  of  a  promissory  notes, 
S.  50  of  the  Negotiable  Instruments  Act 
1881,  requires  that  an  endorsement  must 
cotitain  express  words  to  that  efiect.  Babn 
GORIDUT  BOGLA  v.  EBRAHIM  (Solaiman) 
ESOOP  DOOPLEY,  14  B  L-  R-  26- 
Holding. 

1     Trausfesrability  of  a  holding  — Purchaser 
bound — Decretal,  amount  payment  of — Bona- 
fide  purchaser  without  notice   6  0.  L.  J.     43 
Coi.  50  P.    II. 
Holding  over. 

1  Meaning  of — Presumption  as  to — Delay 
in  suit — Record  of  evidence  in  language  of 
Court.  RATAN  LAL  GIR  v.  FARSHI  BIBI 
84  C  896  see  Land-Lord  &  Tenant 

2  By  Tenant— See  T.  P.  A.  S.  116  Col. 
728,  729   P.  1. 

Holiday. 

1  Hearing  fixed  of  a  holiday  with  the 
consent  of  parties— Failure  of  plaintiff  to 
attend  — Custom  —  Predential  buildings  in 
Ambala  city— 92  P  L  R  1907—111  P  R  1906 
Col  4575  P  I. 
Holidays. 

1  Till  next  Court  day— Date  of  perfor- 
mance—Act due  under  the  law  or  by  order 
of  Court  or  by  agreement  of  parties— Court 
closed  on  last  day— Extension  of  time,  10 
OWN  535-3  C  L  J  399  Col  1050  P  II. 
Homestead   land. 

1  See  Bengal  Tenancy  Act  VIII  of  1885 
Ss.  5  and  49  Col  92  P  II. 

2  Suit  for  ejectment— Tenancy  of  home- 
stead land  created  before  the  Transfer  of 
Property   Act— Abandonment — Notice    to   quit. 

Tenancies  of  homestead  land  created 
for  the  purpose  of  habitation  were  not 
transferable  except  by  custom  or  usage  for 
the  passing  of  the  Transfer  of  Property  Act 
25  G  896,2  C  W  N  122  R,  7  B  L  R  152,  W  R 
274    distinguished. 

If  an  by  implied  surrender  of  the  laud 
the  formar  tenant  has  abandoned  the  land, 
and  transferred  it  to  another  and  no  longer 
pays  rent  for  it,  the  landlord  is  justified 
in  regarding  tbe  conduct  of  the  former 
tenant  as  amounting  to  an  implied  surren- 
der and  is  now  entitled   feo  take    direct  poa- 


Homestead  land   {Contd.) 

session  of  it  17  C  820  distinguished,  HANU- 
MAN  PRASAD  SINGH  v,  DEO  CHARAN 
SINGH.    7CL  J  309. 

8  Judge  of  the  Court  of  Small  Causes— 
Sait  for  recovery  of  rent  of  homestead 
land  — Jurisdiction  of  Judges  of  Courts  in- 
vested with  small  Cause  Court  powers.  7 
0  L  J  401—35  C  677  Col  584  V  II. 
House. 

1  Government  desiring  to  acquire  a  por- 
tion only  of  property,  the  owner  wishing 
that  the  whole  or  none  should  be  acquired 
—Meaning  of  house— 9  0  0  311  Col  8G4 
P   I. 

Hundi, 

1  See  Neqotiable  Instruments  Act  XX  of 
1881    Col   532   to  543   PI 

2  Acceptance  of— Applicability  of  Act  to 
natives  of  India— Notice  of  dishonour  to 
drav/er  where  drawee  has  failed  to  accept— 
Acceptance  of  huudi  as  conditions  or  absoluto 
payment.  26  M  626-13  M  L  J  252  Col 
543   P  T. 

8    Drawers  lability —Notice   of  dishonour 

—  Hundi— Liability    of  drawer.     30  C  977—7 
0  W  N  878   Col  538   P  I. 

4  Agent  for  collection  of  negotiable  debts 

—  Right   of  Agent  to  sue— Endorsement  and 
delivery  -5  C  W  N  313  Col  2078  P  I. 

5  Hundi  Indorser  of — Relation  of  indor- 
see  with   indorser — Right   of  suit. 

A  hundi  drawn  by  the  respondent  waa 
indorsed  to  the  appellant  who  in  his  turn 
indorsed  it  to  his  arthiyas  in  Bombay  for 
collection-  The  hundi  was  stolen  before  it 
reached  its  destination  and  was  cashed  by  the 
thief  or  by  some  one  acting  on  his  behalf. 
48LJQB  577  referred  to.  GAN^'AT  RAO 
GOPAL  GHATATE  v.  TAR  MOHOMED 
AYAB     16  C  P  L  R  184 

6  Hundi— Suit  on— Hundi  transferred  for 
money  to  be  raised  by  transferee  as  loan.  A. 
WN.  1905  P.  181-2  A.  L.  J.  679-28  A.  54  Col. 
1844  P.  I. 

7  Shahjog  hundi.  A.  W.  N.  1904  P.  100—26 
A.  493  Col.  537  P.  I. 

8  *'  Daskat " — Son  signing  a  hundi  for 
father  common  busincs'i  and  loorh. 

Held,  that  the  term,  "  Daskat  ",  means 
that  a  person  signing  a  document  signed  it 
as  a  managing  clerk  oo  behalf  of  the  prinoi- 
pal.  and  no  personal  liability  can  attach  to 
him  from  that  signature. 

If  a  son  signs  a  hundi  on  behalf  of  hig 
father  and  it  is  also  found  that  the  father 
and  the  son  have  been  carrying  on  tbe  busi- 
ness in  apparent  unity,  held  that  the  son  ia 
equally  liable  with  the  father  for  the  debt. 
SILLEMAN  DATOO  v.  ISO  MUSO.  2  S-  L- 
R  11 

9  Of  stolen  Hundi— Suit  on  payment  by 
drawee  to  wrong  person—Conversion- Dam- 
ages.    9  C.  W.  N.  841  Col.  645  P.  II. 

10  Cause  of  action— Hundi  10  P,  R.  1903 
--42  P.  L.  R.  1903  Col.  1059  P.  I. 

11  Hundi  payable  at  sight  first  accepted — 
Holder    agreed    with    acceptor    for  deferred 
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Huudi    {Contd.) 

paymeob — Nofcice  of  dishonour  not  given 
Diawer  discharged.  12  0.  W.  N.  C44  Col. 
538  IM. 

Husband  and  wife. 

a    Acts  done  in  pursuance  of  common  busi- 
ness. 
b     Advancement  of  wife. 

0  Agreement  for  future  separation 

d     Application  for  dissolution  of  marriage. 
e    Attaohment   of  property    in    wife's  own 

name. 
t    Authority  of  wife  to  pledge  her  husband's 

credit. 
g    Conjugal  rights — Restitution  of, 
h     Cruelty  to. 
i    Custody  of  wife, 
j     Divorce, 
k     Domicile  of. 

1  Fiduciary  relation. 
m    Gift  to  wife. 

n     Guardianship. 

0  Legal  cruelty. 

p     Power  of  husband  to  alienate. 

q    Sucoession  to  property  left  by  wife. 

r     Wife's  antinuptial  debts. 

(a)  Acts  done  in    pursuance  of  common 

BUSINESS, 

1  Sale  of  immoveable  property  by  husband 
without  knowledge  of  wife.  l-L.  B.  R.  1900- 
1902  P.  11  Col.  244  P.  II. 

(b)  Advancement  op  wife. 

2  Wife  buying  in  her  name — Presumptiojz 
of  advancement. 

The  doctriae  of  advancement  applies 
only  where  a  husband  buys  in  his  wife's 
name  and  not  where  a  wife  purchases  in  her 
own  name  with  her  husband's  money  DE 
SILVA  v.  DE  SILVA.  4  B-  L-  R.  849  at 
855. 

(c)  Agreement  for  future  separation. 

8  Alternative  compromise — Indivisible.  7 
B,  L.  R.  606  Col.  312  P.  I. 

4  Allowing  wife  to  live  with  ber  parents 
— Antinuptial  Muhamedan  Law.  1  L.  B.  R. 
1900  1902  P.  351  Col.  2081  P.  I. 

(d)  Application  FOR  dissolution  of  mar- 
riage. 

6  Abatement  of  suit— Suit  for  dissolution  of 
marriage  —  Death  of  plaintiff -respondent — 
Damages — Abatement  of  claim  against  go  res- 
pondent. 

H  Id,  that  a  suit  by  a  husband  for  dis 
solution  of  marriage  abates  on  the  death  of 
the  respondent  and  the  dismissal  of  the  suit 
entails  abatera.euo  of  the  claim  for  damages 
preferred  against  the  co-respondent.  30  L.  J. 
P.  and  M.,  172,  followed.  S.  v.  S.  &  B.  60- 
P,  R  1906-69  PL  H.  1907 

(e)  Attachment  of  property  in  wife's  own 

name. 

6  Benami -Onus— Proof— Judgment  cre- 
ditor.    17   M   L    J   339    Col    20    P    II. 

(f)  Authority  op  wife  to  plsdc.e  her  hus.- 

band's  credit. 

7  Implied  authoritTj  of  wife  to  pledge  hus- 
land's  credit  when  rebutted. 

The  presumption  of  implied   authoiity 


Husband  and  wife    (Contd.) 

on  the  part  of  the  wife  to  pledge  her  hus- 
band's credit  for  necessaries  may  be  rebutt- 
ed by  proof  of  circumstances  inconsistent 
with  the  existonco  of  such  autlkority. 
MxHOMED  SULT.VN  SAHIB  v.  HORACE 
ROBINSON.  30  M  643- 
(g)  Conjugal  rights,  restitution  of 
g  Restitution  of  conjugal  rights — Moham- 
madan  Law. 

A  Mohammedan  wife  cannot  resist  a 
suit  for  the  re.stitution  of  conjugal  rights  on 
the  ground  that  her  dov^er  baa  not  been  paid 
Abdul  Kadir  v.  Salima,  I.  L.  R.  8  All.  U9  and 
Kunhi  V.  Moidin,  I.  L.  R.  11  Mad.  327,  fol- 
lowed.     ABDOOLA  v.  AH   WA.    1  L-    R   R. 

1900-1902  P  145 

See  Mohammedan  Law. 

9  Exchange  marriages— Validity  of—Da- 
mages in  case  of  breach,  Hindu  Law.  50  P.R. 
1903  Col.  176  P.  II. 

See  also  Hindu   Law— Marriage-Conju- 
gal rights,  restitution  of. 
(h)    Cruelty    to. 

10  See  Hindu  Law -Marriage— Conjugal 
rights  — Restitution  and  Mohammedan   Law. 

(i)    Custody  of  wife. 

11  Canuotbe  allowed  when  marriage  il- 
legal—Re-marriage  when  valid  after  such 
divorce — Mussammat  Barkat  Biby  v.  Jalal 
Din.  84  P.  W.  R.  1908—97  P.  R.  1908. 

See  Mohaynmedan  Law— Divorce^ 

12  When  husband  deserted  or  abandoned 
his  wife— Hushand  not  entitled  to  claim  cus- 
tody of  wife.     82  P.  R.  1908  Col,  899  P.  II. 

(j)    Divorce. 

13  See  Hindu  Law -Divorce  Gol.  1176 
P  II.  and  Mohammedan  Law— Divorce. 

14  Suit  for  judicial  separation  by  wife- 
Divorce— Wife's  costs  29  0.  619    Gol.  97  P.  L 

(k)    Domicile, 

15  Corjjugal  rights — Suit  for  enforcement 
of — Residence  of  wife  at  her  parental  house. 
28  C.  751  Col.  232  P.  I. 

(1)    Fiduciary  relation. 

16  Deed  by  a  married  woman  under  hus- 
band's pressure.     6  C.  W.  N.  809.Col.  258  P.  I. 

(m)     Gift  to  wife 

17  See  Hindu  Gift  Col.  1178.  lo  1185  P.  II. 
and  Mohammedan  La\» — Gift. 

18  Suit  to  set.  aside  -  Circumstances  sur- 
rounding the  transaction  and  conduct  of 
parties.     26  B.  577  Col.  352  P.  II. 

(n)      GUARDlANSmP. 

19  See  Hindu  Law—Guardianship  Gol. 
1185  and  1186  P.  II. 

(o)    Legal  cruelty. 

20  See  Hindu  Law-Marriago- Conjugal 
riglits,  restitution    of 

(p)     Power  of  husband  to  alienate- 

21  Budhist  Law— 3  L.  B.  R.  1905  P.  66 
Col    239  P.  II. 

22  Budhist  husband  and  v/ife— Joint  pro- 
perty, alienation  of  half — Power  of  husband 
as  to— 1  L.  B.  R.  1900-  1902  P.  184  Col.  IGlo 
P.  I. 

Soe  also    Budhist   Law— Husband    and 
wife.  Col.  243  P.  II. 

23  Power  of  husband  to  iign  pro7Wte  for 
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Husband  and  wife    (Contd.) 

her  wife — AUiinlinn  of  promissory  note  by 
insei t ton  of  rial t- Negotiable  'Instrtiments  Act, 
Sectiojts  HI  and  27 

rnsorliou  in  a  promissory  note  after 
execution  of  a  date  entered  in  tlie  counter- 
foil and  iimdvei-Lcntly  omitted  when  the  note 
TV'is  signed  ia  an  alteration  made  to  carry 
out  the  common  intention  of  the  parties 
an  CO  11  temp! alt d  in  section  87  of  the  Negoti- 
able Instrumcnia  Act.  Byleg  on  Bills,  16lb 
ediiion,  89  cit(  d.  SaN  'PE  AND  ONE  v. 
IVlAUNG  KYAN  AND  ONE.  2  L-  B-  R- 
1€04  P    824 

(q)      SUCESSION   TO   PROPERTY    LEFT  BY  WIFE. 

24  Property  inherited  by  females— Hus- 
bands right  to  succeed- on  his  wifes  death  to 
ancestral  property  16  P.  R.  1903  Col.  793 
P.  II. 

(r)    Wife's   antinuptial  debts. 

25  Cause  of  action  against  husband — 
Limitation    27  M.  243  Col.    1843   P.  I. 

Hyderabad. 

1  Subsidiary  force — Location  of  British 
troops  in  Native  ^states — Contovriient  author- 
itii\s  yoiuer  as  to  grant  or  user  of  land — 
No  Treaty — Power  restricted  to  military  -pur- 
2)oses— Grant  of  land  for  Parsi  Tower  of  Si- 
lence— Control. 

In  the  employment  of  the  East  India 
Company  was  the  Hyderabad  Sub-sidiary 
Force  whici>  had  its  dead-quarters  in  the 
Bf  euiiderabad  canlonment,  and  was  comman- 
ded by  the  Company's  officers,  but  main- 
tained, by  agreement,  in  Hyderabad  territory 
f'lr  the  protection  of  the  Nizam.  There  was 
BO  treaty  prescribing  the  limits  of  the  Nizam's 
officers  on  the  one  hand,  and  the  powers  of 
thu  military  comm.ander  commanding  the 
Hydecabaud  Sabsidiary  Force  on  the  other, 
■with  respect  to  the  management,  control, 
a-  d  disposition  of  the  cantonment  and  the 
land  comprised  in  it.  When  the  Nizam's 
Government  admitted  a  British  force  with- 
in its  territory,  and  allotted  to  it  Secun- 
derabad  ca  tonment  as  its  head-quarters,  it 
DO  doubt,  by  necessary  implication,  con- 
veyed to  the  military  authorities  all  powers 
of  jurisdiction,  control  and  management 
incid<3nt  to  maintaining  the  efficiency  and 
the  discipline  of  the  troops,  tlie  peace  and 
good  order  and  convenient  use  of  the  can- 
tonment. B-ub  it  would  be  going  a  long  way 
beyond  this  to  hold  that  the  officer  com- 
manding   the  troops  was  empowered    to  alie- 


Hyderabad    (Contd.) 

nate,  in  perpetuity,  land  forming  part  of  thfr 
cantonment  and  und^^ubtedly  Hyderabad' 
territory  for  a  purpose  wholly  unconnected 
with    military  requirements-. 

The  appellants,  who  were  members  o! 
the  Parsi  Community,  claimed  that  the 
founders  of  the  Parsi  Tower  of  Silenci\  whioh 
stands  on  a  portion  uf  certain  land,,  stiltuxt- 
ed  in  the  Secunderabad  contonment,  were 
in  their  life  time  owners  of  the  land  in 
question,  and  that  the  property  had  devol- 
ved upon  themselves  as  dotcondanis,  and 
representatives  in  title,  of  the  origirial  foun- 
ders. The  Respondents,  who  were  also  mem- 
bers of  the  Parsi  community,  contended 
that  tha  land  in  question  had  boon  granted 
to  the  whole  Parai  community  for  a  public 
purpose,  and  to  enure  for  the  benefit  of, 
the  community  generally  for  all  tiuie  by 
the  cantonment  authority.  The  most  im- 
portant document  relied  upon  by  the  Ap- 
pellants was  issued  by  an  Offixser  of  the- 
Hyderabad  State  and  purportiog  to  express, 
a  transaction,  by  which  the  State  had  as- 
sented to  the  grant  of  the  land  in  qaestioa 
to  the  founders,  and  directed  posseatiiop  of 
it  to  be  delivered  to  them..  Another  d.ocu- 
ment  in  evidence  also  obtained  on  behulff 
of  the  founders,  through  their  agent,  pur- 
ported to  be  issued  by  the  authority  >if,thQ 
Brigadier  commanding  the  Hyderabiyd  Subr 
sidiary  Force  and  to  certify  that  ti  e  ParsiS 
of  Secunderabad  had  permission  to- enclose 
the  land  in  question,  which  was  given  for 
a    tower    to  be    built    on    it,; 

Held — That  the  considerations  set  ou.t- 
above  must  be  borne  in  mind  in.  estimat- 
ing the  effect  of  the  tv/o  documents  ;  that 
the  firstly  emanating  from  the  State,  pur- 
ported to  deal  with,  and  enforce,  a  grant 
of  the  land  to  the  founders  by  name,  and 
the  delivery  of  posFession  to  them;  that 
the  second  document,  emanating  from- tha 
cantonment  authorities,  did  not  deal  with, 
title  or  possession,  but  gave  permission  to- 
use  the  land,  already  conveyed-,  for  the  pars 
ticular  purpose  of  a  Tower  of  Silence,  and 
to  enclose  the  land,  which  were  matters 
obviously  within  the  discretion  of  the  com- 
manding officer,  and  that  th&  effect  of  the^ 
two  documents,  was  to  show  a  good  title- 
in  the  founders,  and  not  in  the  Parsi  com- 
munity. PESTONJI  JIVAANJI  v,  SHA- 
PURJI  EDULJI  CHINOY,  12  C  W  N  46^ 
(P   C). 


Idiot. 

1     Marring^  with  an  idiot,  validity  of—   In- 
dian Dtvoice  Act  (IV  of  1869)  S.  QO. 

>mong  Christian  if  a  person  is  an  idiot 
at  th>?.  time  of  marriage,  he  or  she  is  not  cap- 
able of  being  b.-und  by  the  tratisaction  in  ai'y 
shape    or    form.     PAULAPPA    RaMAPPA  v 

LEA   HanGaL.    8  B  L  E  9&2. 


Idol 

•  1  Bequest  to  family  idol— Residue  eouM 
be  diverted  to  other  usefuUpurposes — Cypres 
doetnne.     9  B  L  R  370  P.  H. 

2     Broken  -  Whether     capable   of    holdings 
property.     GQBINDA  KUMAR  ROY  v.    DE^-' 
BENDRA  KUMAR  ROY.     12  0  W  N  SS- 
See  Reli(jiou&  and  Endowments. 
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Idol    (Conld  ) 

3  Endowment  of  property  to  idol  not 
in  existence  or  lo  no  spwcific,  validity  of  - 
Religious  and  charitRbU)  trust  for  13  years. 
9  C  W  N  628    •ol.  2091  P.  I. 

4  Juridical  person  — Capacity  to  hold  pro- 
pi  rty—Pr'seicj  of  guardian  Right  of  suit. 
82  G  129  (P    ('  )  Vol.  1744  P.  I. 

5  Jurid  cal  person  -Capacity  to  hold  pro- 
perty —  Hesjii'lcata  —  Party  to  suit — Hindu 
idols.     6  C  W  N  178  Col   085  P.  I, 

Q    Juridiciil  person --Cnpacity  to  hold  pro 
pcr'y— Second  Counsel    on    the    same    side  — 
Corporntion  sola — I'unacy  of    head    of   Mutt. 
27  M  435  Col.  653  P.  II 

7     R<-presentation    of  idol  by    shcbait — Sh"-] 
bail*s  tresiJass,   liability  of   id  'I — Mesne  profi's  ; 

A  decree  for  mesne    profit.s,    following   a 
decree  for  possession  of  immoveable  property,  j 
was  passed  against  B  as  a  sliehait.  ! 

Held,  that   the  decree  should  be  taken  as  j 
made   against  the  idol,  the  suit    having    been 
defended  on  behalf   of    tho   idol   and   for    its 
benefit. 

The  position  of  a  shebait  as  representing 
8.1)  idol  was  discussed.  RAjA  PllAMADA 
NATH  RAY  V.  SHEBAIT  PU  RNO  CHAN  '- 
BA  ROY.    12  CWN  550-7  CLJ5i4. 

Ignorance  of  hsiw. 

1  Sufficif^nt  cause — Limitation  Act,  3  0 
C  13  Col.  1580  W  II. 

Illegal  contract. 

1  See  Contract  Act  IX  of  1872  S  23  Col.  274 
to  288  r.  I.  and  Col.  6:^.6  P.  II. 

Illegal  Exercif^e  of  jurir  diction 

I     Appial  i>;vn  ordi'f    lej.ct.iDg    p'aint    on 
groutid  of  dtfficiericy  of  Court-fee--  Order    to 
pay  ad  valorem    Court-fee.     5    O    C    319   Col. 
1325  P.  I 
Illegitimacy 

I  PtO(U  of —  Presumption  as  to  paternity 
o^  chi  d  born  after  death  of  husband.  25  A 
403  Col.  232  P.  I. 


Illegitimate  child 

1  See  Evidence  Ac  I  of  1872  S.  112  Col.  231 
to  233  P.  I  a)id  See  Hindu  Law — Inheritance 
and  Succession  and  Maintenance  and  See  Ma- 
homed mi  Laio. 

2  Children  —  Whether  within  the  scope 
of  the  Indian  Succession  Act— Relationship 
contemplated  by  the  Act.  30  B  500  Col.  78 
P.  I 

Illegitimate  son. 

1  Ii  bcntance— Pre?umption  as  to  pater- 
nity applicable  only  to  offspring  of  married 
eouple.     27    M  32  Coi  233  P.  I. 

2  Suit  by,  agait)sb  natural  father  for  main- 
tenance -  Df  cree  creating  charge  en  joint  fa- 
mily property.  2  M  L  T  83  30  M  321.  See 
Hindu  Laiu—MainlennnGe  No.  15. 

Illiterate  person. 

1  WiU.  by  an.  illiterate  person — Certain  pro- 
visions inserted  without  test  at  or*  s  hnowledge. 
— Probate  for    pnnio^.    of  will. 

After    the  death  of  an    illiterate    testator 
▲  (  B  one  of  his  sous^  made   an  applioation 


Illiterate  parson    {Could) 

for  probifjo  of  the  will.  Tho  step-brothers 
of  B' opposed  the  application  on  the  grouad 
that  the  will  was  not  ^onaino  and  wa» 
never  executed  by  A.  The  lower  Court 
found  that  A  wa.s  practically  illiterate,  though 
ho  could  just  sigu  his  name,  that  the  sig- 
natures upon  the  will  aro  genuine  but  that 
he  executed  it  without  a  full  knowledge  of 
all  its  contents,  dismissed  the  application 
for    probate. 

Held,  that,  in  the  case  of  a  will  of  aa 
illiterate  person,  tho  ordinary  rule  that 
it  is  essential  to  the  validity  of  a  will  thftt, 
at  the  time  of  its  execution,  the  testator 
should  know  and  approve  of  its  contents- 
must  be  strictly  followed,  and  the  Court 
must  be  satisfied,  beyond  any  doubt,  that 
the  whole  of  the  -f^ill  was  read  over  to 
the  testator  before  its  execution,  or  that 
the  testator  had,  at  such  time,  knowledge 
of  every  provision  of  the  will,  or,  in  other 
word^,  that  the  particular  devise  expresses 
his    mind    and    will. 

Held,  also,  that,  where  certain  portions 
of  a  will  are  inserted  in  it  without  the  testa- 
tor's knowledge,  such  portions  may  be 
omitted  and  pr.)bite  may  bi;  granted  of  tha 
remainder.  (1857)  1  F  and  P  31  (1882)  7  App 
Cas  192  (1802)  2  Sw  and  T  590  (lSi7)  1  H 
L  C  191  and  (1882)  P  D  63  refei-red  to 
and  followed.  GIlilSH  CHANDRA  DE.  vr. 
RaSHA    raj  DE.     1  C  L  J  109- 

2  Debts  one  to  — Necessity  of  suecessiou 
certificate  — Nature  of  succession  to  — Succes- 
sion or  survivorship.  17  M  L.  J  397  Col 
795   P  I 

3  Execution  sale — Inalienability— ?!ala 
prior  to  passing  of  Civil  Procedure  Code. 
1877— Joint  Hindu— Law  Family.  27  M  131 
P  C  Col   1033    P  II. 

4  Impartibility  if  attaches  to  mainte- 
nanoe  grants— Made  by  Raj  to  junior  mam- 
ber.     12  C  W  N  966  Col   216i   P  1. 

5  Previous  suit  comppomised— Effect  of 
compromise— Interpretation.  30  A  4.06,  Coi 
527    P   II. 


5  Succession,  nature  of— Mitakshara  fa« 
mily  See  Hindu  Law— Impartible  estate  No.  1 
3,  4,  6,  14,  16,  21,  20. 

7  Zemindari— Junior    members— Alain  te- 
nancG -Effect   of    partition   of    divisible  pro- 
perty 24  M  147  (P.  C;  Col.  894  P.  II. 
Illness 

1  Effect  on  limitation  See  Limitation  Act 
IX  of  1908  S.  4. 

Immoveable  property. 

1  Immoveable  property —Benefit  to  arise- 
out  of  land —  liighL  to  enter  upon  a  piece  of 
land  and  collect  dues--Lease.  A.  W.  N.  1905. 
P.  48  Col.  457  P.  I. 

2  Immoveable  property  —  Debt — Simpla 
mortgage  debt.     26  B.  305  Col.  1510  P.  I. 

8  Decree  for  sale  on  a  mortgage — 26  A  60S 
Ccl   1C52  P.  I 

4     Disposition    of — Lex   rei    sitae — Private 
interuaiional   Law.     32  p.  e?l  Ools,  386   and 
I  314  P.  U. 
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jmmoveable  property    (Contd.) 

5  Money  charged  upon— Suit  for  arrears 
of  ront-Fi-amo  of  suit.  7  0.  0.  108  Ool.  1852 
P.  I. 

6  Mortgage,  bond  of— Privy  council  ap- 
peals—Security for  costg  1  L.  B.  11.  1900-1902 
P.  177  Ool.  1G87  P.  I. 

7  Mortgage,  decree  of — Money  decree,  h 
C.  W.N.  5  Col.  1554  P.  I. 

See  also  26  B  305  CoL  1510  P.  I. 

8  Sale  of  imuioveable  property  without 
knowledge  of  wife--Budhist  Law.  1  L.B  R 
1900—1902  P.  11  Col.  244  P.  II. 

9  Standing  crops  are  for  purposes  of  the 
Limitation  Act.  9  C.  W.  N.  376—32  C.  459 
Col.  908  P.  II. 

10  Standing  timber  is  under  S  3  CI  25 
and  S  4  General  Clauses  Act — Grant  to  cut 
timber  of  a  certain  size  of  limited  rights— 
7  C  L  J  152    Col    142  P  II. 

11  Superstructure  of  hours — Tender  made 
by  jugdment  debtor  — Refusal  to  accept  de- 
posit.    SOU  23G  Col  1544    P  I. 

12  Tiled  hius— Attachment  of  Jurisdiction 
of  Small  Cause  Court— Suit  for  damages,  for 
trespass— Presidency  Small  Cause  Courts  Act 
(I  of  1895),    Section   38. 

The  plaintiff  brought  the  present  suit 
in  the  Presidency  Small  Cause  Court  at 
Calcutta  for  damages  for  trespass  on  the 
allegation  that  the  defendant  had  wrang- 
fully  attached  tiled  huts  of  the  plaintiff 
as  belonging  to  his  jadgment-debtor.  The 
Court  held  that  it  had  jurisdiction  to  try 
a  question  of  trespass  to  immoveable  pro- 
perty and  was  cempetent  to  hear  the 
Euit. 

Held,  on  revision,  that  this  view  of 
the  law  was  erroneous.  The  sole  object 
of  the  plaintiff  in  filing  his  suit  was  mani- 
festly to  try  the  title  to  the  attached  huts 
and  the  tiled  huts  being  immoveable  pro- 
perty the  Court  had  no  jurisdiction  to  try 
a  question  of  title  to  such  huts  as  between 
the  attaching  creditor  and  the  plaintiff 
who  claimed  them  is  his  own.  11  Cal  261 
and  5  B  572  referred  to.  A  MR  IT  A  L.AL 
KaLaY  w.  NIBaRAN  CHANDRA  NAYEK. 
8  W  NC  246-31  C  340 

13  Tree  immoveable  property— Sale  of 
tree  in  respect  of  arrears  of  revenue.  6  0 
C  223.     See    Tree. 

14  Trust— Gift  of  debt-Right  of  debtor 
to  object  that  gift  was  incomplete.  75  P 
B    1903    Col  544  P  I. 

15  Whether  lease  to  cut  trees  in  a  forest 
is  a  transfer  of  ioterest  in — Sale  of  standing 
timber.     28  A    277    Col  465  P  I. 

See  Land,  Revenue  and  Tenancy  Ads  of 
different  provinc^.s— Registration  and  AHena- 
Hon   Acts. 

Impart  ibility 

1  Award  -  Faitible  property- Declaration 
of  impartihility  forever  5  C.  W.N  585=. 
SB.  L.  R    311  =  23    A.    383    (P.  C.    Col    185a. 

2  Oudh  estate— Elder  son  by  a  junior 
wife— Younger  son  by  a  first  wife— Inheri 
tance  23  A.  b69  ^P.  C.}  Col.  1x91  P.  II. 


Impartible  Estate. 

1  See    Hindu    Law— Impartible     Estate* 
Cola    1188    to    1192 

2  f-ee  for  other    cases    Illiterate  person. 
Impartible  Taluqdari. 

1     Son    uf   juuior    wife  — Younger    brother 
born    of    first    wife     23   A.    369   (P.   C.)    Col. 
1191    P.    II. 
Implement  of  contract. 

1     Suit  for  possession — Contract   to  sell  to 
defendant — Transfer  how  to  be  effect — Plead- 
ings--Pamily     arrangsment     to  transfer.     & 
C.  W.  N    217-24  M.  377  Col.  586  P.  I. 
Implied  authority.  • 

1     Withdrawal    by   one   of    them   without 
the   consent  of   the    other— Dowry — Palla — 
Deposit  in   the  name  of  two  persons.     5  B,  L. 
R.  778  Col.  898  P.  II. 
Implied   contract   ta    payment   ia 

money. 

1  No  finding  possible  when  prior  payment 
have  been  verying  in  amount — Suit  to  com- 
pel acceptanc«  of  patta  — Provision  in  patta 
for  payment  of  rant  in  kind  Power  of  Court 
to  amend  patta  by  providing  for  payment  ia 
money.     27  M.  4170ol.  610  P.  II. 

Implied  grrant. 

1  Public  way — Right  of  —Implied  grant 
—Estoppel — Remission  of  revenue  on  land 
used  as  public  way — Right  of  owner  to  claim 
compensation.-  125  P.  L.  R.  1902  Col.  972 
P  II. 
Imprisonment. 

1  Limitation  Act  {XV  of  1877)  Schedule  Ily 
Article  19— False  imprisonment — Cvrnpensation. 

|,  Suit  for. 

A  person  who  is  released  on  bail  cannot 
be  regarded  as  under  imprisonment  after  his 
release  on  bail  and  a  suit  for  compansatioa 
for  false  im.prisonment  must  be  brought 
within  one  year  ol  the  date  on  which  the 
imprisonment  ends.  Nothing  short  of  actual 
detention  and  complete  loss  of  freedom  can 
support  an  action  for  false  imprisonment. 
SYED  MUHAMAD  YOUSUF  UD-DIN  u. 
SECRETARY  OP  STATE  FOR  INDIA.  5  fi. 
L.  R.  490=80  C  872=S0I.  A- 154. 

2  Natare  of— Omisison  to  specify  nature 
of  imprisonment  when  passing  order  under 
S  359  Power  to  subsequently  declare  it  to  be 
rigorous.  5  C.  L.  J,  445-11  C.  W.  N.  740  Col. 
1348  P.  I. 

Imprisonment. 

1  Period  of  imprisonment  for  debt.  5  0, 
W.  N.  145  Col.  1156  P.  I. 

Improper  conduct— Advoeata—Pri- 
vileg^e  as  a  suitor.  148  P  L    E   1901 
=  !)  PR.  1902CO1.  512P  I 

(See   Leg,al   Practitioners   Act.   1819   S,  13. 
<&c). 

Improvement 

1  No  chirge  for  second  crop  on  dry  land 
allowable  loithout  proof  of  Us  propriety  by  the 
landlord — Custom-Isolated  hransactions  extend- 
ing over  a  few  years  nob  sufficient  proof  of 
custom. 

An    additional   charge   for  a  second  crop. 
growQ  oa  dry  laud  without  the  aid  of  wate? 


(     1225    ) 


DIGEST  OF    CIVIL  CASES 


{     1326    ) 


Improvement    {Contd.) 

supplied  by  tbo  landlord  is  unusual,  and  it 
lies  on  *be  landlord  seeking  to  impose  it,  to 
establisb  its  propriety.  A  customary  rigbt  to 
impose  such  a  cliargo  is  not  proved  when  all 
tbo  evidence  in  support  of  auch  custom  is  the 
testimony  of  a  single  witness  who  says  he 
paid  it  and  accouuts  extooding  back  to  25 
years  which  show  that  demands  for  the 
additional  charges  were  made  on  certain 
tenants,  but  which  do  not  show  that  they 
wore  ever  paid.  KUMARU  REDDI  v.  NAG- 
AYASaMI    THAMBICHI    NAIKEH.     31    M- 

17  =  17  M.  L.  J  613  =  3  M-  L-  T    101- 

2  See  Tenancy  Acts  of  various  provinces. 

3  Compensation  for  — Representation  of 
tenant — L.iability  of  to  ejectment — Perpetual 
tenancy — Liability  of  landlord  for  improve' 
ments.     8  0.  C.  13  Col  590  P.  II. 

4  Entitled  to  notice  of  zamindars  inten- 
tion to  dispossess  him  and  to  compensation 
for  improvement — Old  grant  not  sufficient 
reason  lor  resuming  it  in  part  only.  6  0.  C. 
232  Col.  1095  P.  II. 

5  On  common  land  -Mukhtars  writing 
an  objectionable  letter  to  the  presiding 
officer  of  a  Court— Apology  — Suspension.  9  P. 
B.  1902166  P.  L.  R.  1901  Col.  605  P.  I. 

6  Measure  of  compensation  for.  See  Pan- 
jab  Tenancy  Act  XVI  uf  18S7  S.  22. 

7  Rigbt  of  martgagee  in  a  suit  for  redemp- 
tion to  costs  of  — Improvements  made  by 
mortgagee— Planting  of  groves  by  tenants 
with  mortgagee's  permission — Claim  against 
mortgagee  for  damages.  9  0.  C.  18  Col.  630 
P.  I. 

(See  Mortgage— Improvements) . 
Inadequacy  of  price. 

1  Maieriai  irregularities  in  conducting 
sale— Substantial  injury.  1  O  C  14  Col.  1550 
P.I. 

Inam. 

1  Deeds  —  Maintenance  —  Construction  of 
deed  of  grant  for  maintenancQ — Resumption — 
Dasabandham  inam 

When  a  isemiudar  made  a  grant  of  a  vil- 
lage to  •is  youDger  brother  for  the  purpose 
of  settliLg  bis  claim  to  a  share  in  the  family 
property  and  for  the  purpose  of  providiug 
for  the  maintenance  of  his  brauch  of  the  fa- 
mily, and  in  such  village  there  were  lands 
whieh  formed  a  Dasabandham  inam  i,  e., 
lands  granted  for  the  upkeep  and  mainte- 
nance of  certain  tanks. 

Held,  that  prima  facie  the  grant  included 
the  rigbt  to  the  resumption  of  inam  lands 
situated  within  the  village.  The  fact  that 
one  of  the  tanks  was  in  another  village  does 
not  warrant  the  inference,  in  the  absence  of 
any  provision  to  that  effect,  that  the  grantor 
intended  to  reserve  to  himself  the  right  of 
resumption  of  inam  lands. 

Held,  also  that  on  the  extinction  of  the 
branch  of  the  younger  brother,  the  village 
may  revert  to  the  zemindar,  MUNISAMY 
REDDI  V.  POTHILl  VENKIAH.  16  M  L. 
JS69- 

2  Eafranohisement^of— BeloDgiDg  to  hua- 


Inam    {Contd.) 

band  in  name  of  widow  and  grant  of  title— 
Deed  to  her,  floes  not  make  her  absoiute 
owr.er.     28  "SI  13  '  ol   937  P.  11. 

3  Inamdar — Enhancement  of  red t-  Usage 
of  the  localiiy— Value  of  property.  7  (J  W 
N  439  c;o  1.9:37  P.  II. 

4  01  Tree  Tax— Extinction  of  trees— Suit 
for  declaratioij  of  right  to  r  cover  rent— Mud- 
payment  of  retiL  for  log  period.  17  M  L  J 
477  Col.  1933  P,  1. 

5  liesumpiiUH  — Grantee's  rights. 

It  the  rfcisumpliou  was  merely  an  incor- 
poration of  the  iuam  in  tbo  pubnc  revenue, 
the  right  in  the  laud  posdes.^ed  by  the  grautea 
of  the  inam  or»his  successors  is  not  extin- 
guished. 20  M  346  followed  PEUUMAL 
NAIDU  V.  SYED  xMaHATHOOM  SAHEB. 
4MLT805. 

7  Spritual  of— Nature  of  estate—Effect  of 
grant  of  Inam  patta— Grant,  constructiou— 
luterptetatiou.  14  M.  L.  J.  134  Col.  1094  P.  II, 

8  Temple  service  holding  —  Mortgage  by 
holder— Death  uf  holder— Son  of  mortgagor  tuk- 
ing  the  office— Emoluments  in  son's  hands. 
Mortgage  not  enforceable  against. 

The  mortgagee  of  a  service  inam  brought 
a  suit  against  the  son  of  the  serviceholdec 
in  a  temple  for  the  sale  of  the  service  hold- 
ing mortgaged  property. 

Held,  that  the  remedy  against  the  pro- 
perty mortgaged  ceased  with  the  terminatioa 
of  the  mortgagor's  right  to  the  emoluments 
and  could  not  be  enforced  against  the  pro- 
perty in  the  hands  of  his  successor  evea 
though  that  successor  was  his  sou  and  in- 
herited the  office  as  such  6  Bom.  596  referred 
I  to.  MINAKSHISUNDARAM  PILLaI  v 
CHOCKALINGa  KOYEH  15  M.  L.  J  10. 

9  Village  service  Iuam  laud— Validity  of 
transfer — Subsequent  enfranchisement,  effect 
of.    3  M  L  T  243—18  M  L  J  247  Col.  937  P.  II. 

Inam,  enfranchisement  of. 

1  Personal  Inam — Enfranchisement  ia 
favour  of  widow,  effect  of.  28  M.  13  =  14  M, 
L.  J.    308  Col:   037  P  II. 

2  liegidation  XXV  of  1802  Section  4— Re- 
sumption  — Assessment- -Prerogative  of  impos- 
ing— Limitation. 

Certain  land  was  exempted  from  the 
payment  of  public  revenue  at  the  time  of 
the  Permanent  SotllemoLt.  Section  4  of  Re- 
gulation XXV  of  1802  declares  that  the 
Government,  at  the  permanent  seLllcment, 
has  "reserved  to  itself  the  entire  exercise 
of  its  discretion  in  continuing  or  aboli»,i]ing  " 
the  exemption  of  such  lauds  from  liability 
to  pay  assessment  to  Government,  and  the 
permanent  settlement  of  thu  laud  revenue 
was    made   excluding    the  said  land. 

Held,  that  it  was  compe;eut  to  Govern- 
ment to  impose  a  public  assessment  on 
the  land. 

Also,  that  there  is  no  period  of  limitation 
prescribed  by  any  law  within  which  alone 
the  Government  should  exercise  its  preruga* 
tive  of    imposiug   assessmant  ou  laud   liablg 
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Inam  enfranchigement  of   (Contd)       \  Income  of  temple    (Contd) 


to  bo  assess'd  with  public  rovonue.  Celine- 
tor  of  Chingloput  v.  Knsairam  Naidu, 
(Second  AppeMl  No.  1352  of  18<)7  (up reported) 
aijproved.  WODHUPaLLI  JAGaNNADHaM 
V:  THE  SECUETARY  OF  STATE  FOR 
INDIA    IN    COUNIUL.     27  M  16. 

3  Sii'vica  (ind  iwrsynal.  Innmn  disting- 
uished— liight  of  resumption  by   Qovernment. 

Tlio  casGS  of  a  persoDal  iram  and  a  ser- 
vice inuin  Hro  not  parallel.  When  a  service 
inam  is  enfranchised,  tlio  revursionavy  inter- 
■est  of  Government  is  given  up,  but  when 
a  pergonal  inam  is  enfranchit-ed  the  rever- 
eionary  right  of  Government  is  expressly 
reserved  by  the  rules  of  tl^o  Inam  Setlle- 
ment;     SUBBA    NAlDU    v.    NAGAYYA.     25 

M.,  426. 

4  Service  inam,  evfranchisement  of — Pro- 
ipcrty   partibl-e. 

Where  of  three  plots  of  land  A  B  and  C 
all  inams  attached  to  a  hereditary  office, 
the  Government  enfranciiised  A  in  the  name 
of  the  head  of  a  joint  Hindu  family  and  the 
holder  of  the  office  and  imposed  full  assess- 
ment on  B  and  (J  and  the  head  of  the  family 
died  intestate. 

Beld,  that  all  his  sons  are  entitled  to 
partition  of  all  the  items  even  though  only 
one  of  them  holds  the  office.  GUNNAIYAN 
V.  KAMAK3HI  aYYaN.    26  M.  83- 

5  Service  Inam — Resumption  of — Burden 
of   Proof  -  28  B  305  Col :   312  P  I. 

Xnamdar. 

1  Madras  Bent  Recovery  Acf,  Section  1 — 
Te?mntlnamdar— A^o  tenant  —  Exchange  '  of 
Patta  and  Muchillka — Landlord  and  Tenant 
— Inamdar   loith   Kudivaram  right, 

-An  inamdar  v/ho  is  hound  to  pay  "  rus- 
sum  "  and  roadcess  only  to  the  landlord  is 
not  a  "tjuant"  within  the  meaning  of  the 
term  as  used  in  the  Madras  Rent  Rtcovery 
Act;  ar;d  no  exchange  of  patta  and  muclnlika 
is  necessary  as  between  them.  The  fact  that 
the  Inamdar  happens  also-to  possess  thi3 
Kndivaraon  right  iu  the  property  iu  respect 
of  which  be  is  an  viamdai-  boui.d  to  pay 
"  russum  "  to  the  landholder  does  not  alter 
the  case  or  impose  upon  the  landholder  an  ob- 
ligation which  would  not  otherwise  suh>^ist 
between  him  and  the  inamdar.  KRISHiSAMA- 
CHARLU    V.    RANGACHARIAR.     16    M   L- 

J.  489 

2  Hereditary  claim— Punjab  Land  Re- 
venue Act  (XVII  of  1887)  Rules  under—* 
Rule  No  167  (1)  Jnamdar  — Zaildar.  Appoint- 
ment of— Hereditary  Claim -5  P  R  1902-^71 
P  L  R   1903  Col :   145   P  I, 

3  I 'ccupant  — Arreas  of  assessment.  De- 
cree Charge — 1  namdar— Right  to  assessment 
—  Limitation  Act  {XV  jf  1177)  Scltedule  II 
Article  110,  120  5  B  L  R  700  Col :  392  P  II. 
Income  ot  tempie. 

1     Res  judicata — Question   of  laio,    decision 
on — Suit  J  or  posseasion    of  income   of   temple. 
On  the   9th   January,    1894,    the  plaintiff 
obtained  an   ex  parte   ducroe  against    ihe   de- 
fendant for  poasessioQ  of  a  share  of  the  in- 


corao  of  Ihe  toraplo  IMansaram  as  mortgagee. 
The  plaintiff,  in  Ni)Vember,  1809,  by  th6 
action  of  the  defendant  lost  such  possebsioa 
as  he    had  obtained    under    his  decree. 

He  then  sued  the  defendant  for  posse:^- 
sion  of  tho  same  share,  allt-ging  that  there 
was  sfill  due  to  bim  a  certain  sum  on  his 
mortgnges.  The  Lower  Appcll.itu  Court  held 
that  tho  question  whether  tuo  plaintiff  was 
entitled  to  pot-session  as  ngaii>si.  tho  defend- 
ant was  not  res  judicata  under  the  previous 
decree  because  a  quobticn  of  law  could  not 
be  res  judicata. 

JhLd,  that  the  question  as  resjndicata. 
The  previous  decree  obtained  by  the  plai:jtiS 
was  pass  d  ex  parte,  but  it  was  none  the  lesa 
final  on  that  account,  and  the  decree  itself 
distinctly  showed  that  plaintiff  was  held  to 
be  entitled  to  possession  of  tho  share  in  dis- 
pute as  mortgagee.  It  did  n<jt  signify 
whether,  in  law,  the  decision  embodied 
in  the  decree  was  right  or  was  wrong  — 
MANNI  LAL  V.  BHaGWAN  DAS.  6  Q. 
C,   181. 

Income  Tax. 

1  Levy  of  on  net  profits  df^rived  from 
mines  —  Notice  to  Government — Waiver — 
Objection  late— Interpretation  of  sla'utes — 
5    C.  L.  J.    148-34  C.  257   Col:   l]i>8  P  I. 

2  Liability    to  pay  does  ncce-  ariJy   carry 
exemption  from  road  and  public  woi  i<.-,     Levy 
of  cess  over  and  above  income  tax  if  legal.     11 
OWN  1053  -  6  C  L  J  342  Col  79  P  J, 
Income  TasC  Act  II  of  1886 

1  S  14,26,38— Statement  before  incoma 
tax  collector,  not  governed  by  S  123,124  of 
the   Evidence     Act.     4  M   L   T  3i7    Col  701 

p  n, 

2  liieome  Tax  Act  Chapter  IV — Proceedings 
under,  by  coUecor — Criminal  Procedure  Code 
{Act  V  of  189S),  Section  4T6~Sanction  to 
prosecute  —  Judicial  procesding  —  Revenue 
Goutt. 

The  Collector  ficting  u:  der  Chapter  IV 
of  the  Income  Tax  act,  is  a  Reve.,ue.  i  ourt, 
and  his  proceedings  are  judicial  Droc-ed- 
ings  v^ithin  the  meaning  of  section  476  of 
the  Criminal  Procedure  Codft.  23  P  Li  1901 
(Cri  27  Cal  820,  24  M  :d  121  inferred  to. 
THE  CROWN  V.  RUP  SINGH.  44  P  K 
1805  0  =  187  P  LRi905- 

Incotisistant  allegations. 

1  Practice  Rent  Ac,  (XXII  (f  1SS6)  S  108 
cl  S  2  and  5-Infoimality  in  plaint— Incoiisist- 
eat  allegations. 

The  plaintiff  sued  the  defendants  to 
recover  a  certain  sum  of  money  alleged 
to  be  due  from  them  as  htr  karindas  en- 
gaged to  collect  rent  or  as  arrears  of  rent 
p;vyab3o  by  them  &s  thekadars  of  the  village, 
in  the  Court  which  was  competent  to  e'- 
tortain  suits  under  clause  2  as  well  as  suits 
under  clause  5  of  section  108,  Act  XXlI  of 
1886.  The  suit  was  brougnt  as  one  either 
under  elauee  (5)  or  claubQ  2  of  section  108 
of  the    Act, 
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Iticonsistant  allegation    (Contd.)  Inconsistent  position 


The  defendants  adinitbed  being  theka- 
dars  bat  objected  to  the  frame  of  the  suit. 
The  Lower  (.'ourt  found  that  the  defendants 
were  liable  under  cl.  2  as  Uii'loii'lain.  The 
Lower  AppoUato  Court  dismissed  the  suit 
ou  the    ground    of  informality   in   plaint. 

H"ld,  that  the  suit  dhouid  not  be  dis- 
missed OQ  tlie  ground  that  tho  plaint  con- 
tained inconsistent  allpgations.  JaFHI  BE- 
GAM  V.  TALEYAilKtiAN.     IOC   88- 

Inconsistent  pleadings. 

1  Adverse  possession  —  Mortgage  —  Lease-^ 
Possession  under  an  avowedly  invalid  mortgage 
— FUadings — Inconsistent   chiini'^. 

A  person  who  lawfully  camj  into  pos- 
session of  land  as  tenant  from  year  to  year 
or  for  a  term  of  years,  or  as  mortgagee, 
cannot,  by  setting  up  during  the  continu- 
ance of  such  relation,  any  title  adverse 
to  that  of  the  landlord  or  mortgagor,  as 
the  case  may  be,  iucoosistent  with  the 
real  legal  relation  betweeti  them,  -  and  that 
bowover  notoriously  aud  to  the  knowledge 
of  the  othes  party,— acquire,  by  operation 
of  the  law  of  limitation,  title  as  owner,  or 
any  other  title  inconsistent  with  tuat  uuder 
which    he  was    let    v^to  possession. 

When  the  plaiutiti  alleged  that  the  de- 
fendants were  in  possessioa  under  aa  in- 
valid mortgage  from  her  mother,  and  sued 
for  redemption  of  the  mortgaga,  and  the 
defendants  pleaded,  inter  alia,  adverse  pos- 
session for  more  than  twelve  years,  under 
a  sale    from    the   plaintiff's    father  — 

Held,  that  since  according  to  the  plaint- 
iff's own  case  there  never  was  any  valid 
mortgage,  she  could  not  contend  that  the 
defendant's  possessioa  being  that  of  a  mort- 
gagee could  nob  be  adverse  bo  her.  DORA- 
RAJA  LAFCSHMI  NAOMlAli  v.  RAMAGHAN- 
DRA  DOHAl.  16  M  L  J  5- 
Inconsistent  plea* 

1  Approbation  and  teprobatioQ— Ex  parte 
order    when    to    be  made —Pleadings— Inooa- 

istent  pleas— Sot  off  -Dut-y  of  appellate 
gCourt.    6  B  L  R   790  Gol  747  P  I. 

2  liiconbisient  plem — Defence  of  want  of 
gemiiJieness  of  a  dced—LiSue  upon  that  basis 
— Plea  of  misrepreaeniatiun,  undue  inftnence 
or  fraud   raised   snbaequeutly    rfjeced. 

If  a  pari.y  wao  has  «xecubed  a  docu- 
ment intends  to  raise  the  defence  that  it 
is  not  binding,  upon  bim,  be  ought  eitner  to 
raise  it  in  his  written  stabeinent,  or  get  an 
issue  framed  on  ib.  If  a  party  denies  the 
execution  of  a  document,  be  cannot,  strictly 
speaking,  be  allo>ved  lo  raise  bhe  incousisb- 
ent  defence  that  the  document  is  not  binding 
upon    him    15  I  A  81  —  15  C  684  followed. 

Where,  in  a  suit  upon  a  deed,  the  de- 
feuoe  IS  Lhat  the  deed  is  not  gouuiue  and 
upon  that  issue  the  parties  go  to  trial,  ib 
is  not  open  to  the  defendant  subsequently 
to  rely  on  misrepresentation,  undue  in- 
fluence or  fraud  as  viiiating  the  deed. 
PAR.sG     NARAN     v.    CHODRa    CHATIA 

JAKHLO.    10  B  L  R  49*. 


1  Mortgagee  in  first  suit  contending  thab 
part  of  the  property  cannot  bo  red<;emo(l  cart- 
not  in  a  subsequent  suit  plead  Lnut  the 
whole  of  the  property  can  bi*.  redeiMned  — 
JAWaHIR  SINGH  V.  BALDEO  BAKStl, 
4  0-  C  199  'S'-^e  Morhjniie. 
Inconsistent  Ileiief*. 

1  Of  sale  deed^and  pre-emption — Suit  foe 
1  O.  G.  171  Gol.  y;31  1'.  11. 

Incorporation. 

I  Power  of  court  to  settle  a  scheme  — 
Mosque,  j\Io  homed  an — Foundation  —  Rig  at; 
of  worship  — Exclusive  right  of  a  class— Livv 
of  ^Mauritius— Ghart«>r  of  incorpornoiou  ob- 
tained by  a  portio.i  of.  13  ^.  W.  N.  20^4 
M.  L.  T.  25  Gol.  701  P.  II.  . 
Incorporeal  right 

I  Immovoable  piuprty  -Suit  to  raoovjc 
possession  of  a  hat  -Ddivery  of  possession  — 
Incorporeal  right  29  G.  uU  ^^ol.  393  P.  I. 


Incumbrances. 


1  AnnuimjriL  of  notice— Joint  notice  to 
several  tenants— Particular j  in  a  uotico  5 
G.  W.  N.  272  Gol.  152  P.   II. 

2  Annulment  of  -  Pui  ciiase  by  defauUera 
— Extinguishment  of  oncumorance,  aVuii- 
ance  of  8  G.  W.  N.  115  =  1  L  R.  310.  ;i93 
Gol.  48  P.  II. 

3  Avoidance  of— By  auotivjo  purchaser — 
Right  to  avoid  intermediate  tenure.-^-"  Pre- 
vious holder  ".    31  G.  901  (P.  0.)  Gol  54  P.  il. 

4  Glaim    by     puisne    mongagte  —  Piior 
incumberaucer  part.y   defcnJaiio- Apporiiou- 
ment  of  among  several  properties.     1  L.  B.  R. 
1900  1902  P.  210  Gol.  458  P.  11. 
Incurable  disease 

i  Of  a  Hindu- Will  disable  him  from  in- 
heriting but  disease  subsequent  lo  ioheritanco 
will  not  divest  estate  luuanted.  A.  W.  N. 
1908  P.  17  Gol.  1200  P.  II. 

Indemnity. 

\  Goutract  of — What  amounts  to — No  titla 
in  vendor  to  part  of  prop^roy  sold — Suit  by 
purchaser  for    damages.     2G    B.  750  Col.  1855 

j  P.  I. 

I       2     Contract  to    iudemotty   surety   for    nig 

'  bailboiid  — Illegal     coutract — Sale    deed    aud 
rent  not   executed  as  for   bn,il    void.     10  B,  L. 
R.  5o3  Col.  28o  P.  I 
Independent  advice. 

!       1     Absence  of  — Bounty    bv  client  to  ^;o).ci- 
tor'.>»  clerk  -Effect  of.     26  B  "GS9  Gol.  2073  P.  1. 

i  Indian  Companies  Act  VI  of  [ti82- 

j  See  Act,  Vi  of  I6{i<!  Cuinp'inies  Act    Col.  741 

^  to  750  P.  I  and  Gol.  47.'j  P.  II. 

Indian  Council' ^  Act. 

I       1     Ss.  5,  G -Jurisdiction    of    High  Court  to 
j  enquire  into    the    validity    of    .Acts  parsed  by 
Local    Legislative  Councils      27    B.   421  Gol. 
1199  P.  I. 

2  (21  and  25  vie.  'i.  67)  S.  42 -Government 
timber  imported  into  Madras  -Riglits  of 
Crown.  1\IA.[()R  G.  BELL  u.  THE  MUNI- 
CIPAL GOAlML.-,SlOME>iS  FOR  rtlEGlTY 
OF  MADRAS.  25  M-  457.  ^'''«  Madras  Act 
(i  of  ISbJ:)  City  of  Madra-i  Municipal  Act  S. 
3il, 
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Indian  Law  Eeports  Act  XVIII  of 

1876. 

Seo.  Act  XV in  of  1875  Col.  390  P.  I. 
Indian  Majority  Act  IX  of  1875 

SecAct  IX  of   1876  Majority   Act  C&L    3S9, 
390  P.  I. 
Indian  Succession   Act  X  of  1865. 

1  8oe  AcLX  o'{  181)5 — Succession  Col.  7G  to 
94  P.  I. 

3  S.  60— Attestation,  whea  valid.  3ML 
T  300-18  M  L  J  210-31  M  9A6.  Sfie  Col 
608   P  I. 

2  (a)  S.  57 -Application  of  provision  of 
the  Act.  LACHMAN  SINGH  v.  UMRAO 
SINGH.     HOC   102. 

See    Will. 
8     S.    101,   lOa— Coustruction    of -Disposi- 
tion of  residuary    estate.     4  M   L   T   306   Col 
570  P    II. 

4  S.  137,  140 -Particular  fund  not  legal- 
ly cbai-geable  with  payment,  BHAGWaN 
DAS   V.    RAM    DAS.     109    P    R    1908- 

See  Will. 

5  S.  180,  212— Application  for  Letters  of 
Administration -Copy  certified  under  the 
hand  and  seal  of  Notary  Public  to  bo  true 
copy  of  original  by  Assistant  Keeper  of 
Ret;ist(>r  of  Deeds  produced.  14  B  L  R  33 
Col    805    P   I. 

6  S.  242,  234— Application  for  extension 
of  certificate-Revocation  of  the  grant  of  pro- 
bate.    1   S   L   R    177   Col   711   P   II. 

Indigo  Factory. 

1  Occuyancy  holding — Indigo  factory  erected., 
If  renders  land  unfit  for  agricultural  piir- 
poses  —Interference  in  second  appeal — Civ.  Pro. 
Code,   S.  584   (a),   585. 

The  question  whether  the  erection  of 
an  indigo  factory,  within  the  limits  of  land 
let  out  for  agricultural  purposes  generally 
will  render  the  land  unfit  for  the  purpo- 
ses of  the  tenancy  is  essentially  a  que^ifcion 
of    fact. 

It  cannot  be  laid  dov/n  broadly  as  a 
proposition  of  law — and  without  reference 
to  the  circumstances  of  individual  cases, 
without  regard  to  the  eize  of  the  hoidiug, 
or  of  the  area  withdrawii  from  actual  cul- 
tivation, or  to  the  effect  of  such  with- 
drawal upon  the  fitness  of  the  holding,  taken 
as  a  whole,  for  profitable  cultivation — tbat 
the  erection  of  an  indigo  laufcory  on  a  part 
of  land  let  out  for  agricultural  purposes 
generally  must  render  it  unfit  for  the  pur- 
pose of  the  tenancy.  9  C  W  N  87—31  C 
174  reversed.  HARI  MOHUN  MISSER  v. 
SURENDRA  NARAYAN  SINGH.  11  C 
W  U  794  (P  C).  =  6  C  L  J  19=9  B  L 
E  750  =  17  M  L  J  S61-2  M  L  T  299- 
Indorsee. 

1  Of  pro-note  with  notice  of  unlawful- 
ness of  consideration,  17  M  L  J  252  Col 
286    P    I. 

Indorsement  and  delivery. 

1  Indorsement  and  delivery  —  Agent  for 
collection- Right  of,  to  sue.  BHUPaT  RAM 
V.  HARI  PRIG  COACH.  6  C  W  N  313. 
See  Negotiable  Instrument. 


Inequitable  condition. 

1  Mortgage— Mortgage  for  a  certain  fixed 
t«i7m-r-Snit,  for  redemption  before  the  expiry  of 
iJie  letnt — Inequitable   condition. 

Where  the  mortgage  deed  provided  that 
the  term  of  the  mortgage  was  to  bo  fifty 
years,  and  the  mortgagor  could  redeem  after 
the  uxpiry  of  the  period  of  the  mortgage  on 
payment  of  the  amount  due,  and  in  a  suit 
for  redemption  brought  before  the  expiry  of 
the  term  of  the  mortgage,  it  was  contended 
on  behalf  of  the  mortgagor,  that  by  the  mort- 
gage deed  he  was  entitled  to  redeem  at  any 
time  he  liked,  and  the  condition  as  to  the  term 
of  the  mortgage  being  fifty  years  was  inequit- 
able. 

Held,  that  upon  the  construction  of  the 
deed  the  mortgagor  was  not  entitled  to  re- 
deem, before  the'  expiry  of  fifty  years,  the 
term  fixed  in  the  mortgage  deed,  and  that 
the  condition  was  not  per  se  inequitable. 

The  ordinary  presumption  is  that  the 
period  fur  redemption  is  fixed  for  the  con- 
venience of  the  mortgagor,  and  not  for  the 
benefit  of  the  mortgagee.  But  the  presump- 
tion is  rebuttable,  and  does  not  arise  in  a 
case  where  the  provisions  of  the  deed  clearly 
show  tiiat  the  mortgagee  intended  to  secure 
his  possession  for  adofiDite  period.  MILKHI 
V.  FATTU.     40  P  L  R  1»03. 

Inferior  proprietor. 

1  Inferior  proprietor— Superior  proprietor 
— Order  of  a  Revenue  Officer—  Malikana,  16 
G  P  L  R  1903  P.  189  Col.   1446  P.  I. 

Infringement  of  Patent. 

1  Injunction — Injunction  to  restrain  in- 
fringrvient  of  patent — Specific  Belief  Act  (I  of 
1877/,  S.'54,illus.  (a). 

The  plaintiff,  a  patentee  of  a  cane  crush- 
ing mill  sued  the  defendant,  also  a  pa- 
tentee and  manufacturer  of  such  mill,  for 
infringement  of  his  patent  aiid  obtained  aa 
injunction  restraining  him  from  doing  so. 
The  defendant  resisted  the  suit  to  the  last 
but  before  the  Appellate  Court  he  admitted 
that  the  patent  v^as  valid  and  that  he  had 
infringed  it  and  said  he  would  not  infringe 
it    again. 

Held,  that,  future  infringement  being 
apprehended,  the  plaintiff  was  entitled  to  the 
injunction  granted  by  the  Court  below. 
BISHUN  DATT  v.  G.  L.  PERFECT.    7   0   C 

103 
Inheritance. 

1  See  Budhist  Law  (9) — Inheritance.  Cols, 
244  to  254  P.  11. 

2  See  Custom  of  the  Punjab — X  Inheritance 
and  succession.   Cols.  772  to   793  P.  11 

3  See  Hindu  Lato — Inheritance  and  Succes- 
sion Col  1193  P.  II. 

4  See  Marurnukafyama  Law — Inheritance, 

5  See  Mohamadan  Laio — Inheritance. 

Injunction. 

jL    DraiuB— Municipal    Gommitee's   powers 
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—  rionJitional  injunction.     78  P,  R.   1901  Col. 
456  P.  1 

2  Easement — Light  and  air- Substantial 
loss      IBS  P.   L.  R   1002  Col.  1635  P.  I. 

3  Acharaj  -  Virt,  right  to  receive-'  ustom, 
8  P.  R.  1001-130  P.  L.  U.  1901  Col.  11,55  P.   11. 

4  Alternative  Reliefs— Rifjhts  of  one 
ot  ihe  residenLs  of  a  mohalla  in  regard  to 
lanfl  bciloiiging  to  all  residents  -  Right  of  suit 
— Injunctioa   113  P.  L.  R.  1901  Col.  2118  P.  I. 

5  Applicution  for  ad  interim  — Injunction 
on  the  appointment  of  a  receiver.  2  L.  B.  R. 
1904  P.  222  Col.  1G3  P.  I. 

(J  Against  creditors  of  company  fro:ai 
Buing  compariy — Liquidation — Suit  by  Com- 
pany -  Set  off,  claim  to,  maintainability.  28 
M.  240  Col   1445  P.  I. 

7  Against  minor  — Tort,  liability  in—Neg- 
ligence-Right  of  way — Public  road— Right 
of  owner  of  soli— Cause  of  action.  31  0.  839 
Col.  314  P.  II. 

8  Against  tenant  making  excavations  — 
Drstruetion  of  land.  9  0.  W.  N.  255  Col. 
835  r.  II. 

9  Alteration  of  water  course -opening  of 
new  .channel  so  as  to  carry  water  from  dafen- 
da*  t's  land  into  a  particular  part  of  plain- 
tifi'd.   28   M.  15  Col    924  H.  II. 

10  Art  179  of  the  Limitation  Act  does 
not  apply  to  an  application  to  execute  a 
decree  granting.  A.VV.N.  1906  P.  10=28 
A.  300  Col.  1996   P.  I. 

11  Building  by  stranger  on  another's 
land— Right  of  owner  to  recover  the  land 
on  removal  of  building— Owner  entitled  to 
mandatory  injunction  2  N.  L.  R.  4  Col. 
452  P.  I. 

12  Conditional  injunction  can  be  granted 
under  the  Specific  Relief  Act— Conditional 
injanction  — Drains.  78  P.  R.  1901  Col. 
455  P.  I. 

13  Court  fees— Declaratory  decree— Suit 
Valuation  Act.  S  9— Rule  under- Rule  IV. 
118  P.  L.  R.  1904  Col.     440    P.  I. 

14  C.  P.  C.  S  492,  493 -Injunction 
restraining  Revenue  Court;  from  cotitinu- 
iog  partition  proceedings  pending  appeal. 
133    P.  L.  R.  1903     Co;.    IQdQ  V.    I. 

15  Breach  of  terms  of  an  injunctiov, — 
How  injunction  enforced-Gourt  cm  not  punish 
breach  of  its  own  motion  but  on  sanction  to 
prosecnle  for  the  offence  Grivi.  Pro.  Codt-  (Act. 
V  of  1898),  S.  1}J5- Penal  (jode  (Act  XLV 
of  1S60),   S.    188   0.    P.   Code   S.   493   (3) - 

S.  493  (3)  C  PC  Act  XIV  of  1S82  pro- 
vides  a, mode     of   enforcing   an    injanction. 

The  use  of  the  word  "  desobodience  '' 
in  the  pai-agraph  does  not  entitle  the  Court 
to  treat  a  breach  of  the  terms  of  an  in- 
junction as  an  offence  and  to  punish  such 
offence  of  i's  own  motion.  The  Court  can 
act  under  this  section  only  when  sot  in  mo- 
tion by  the  party,  who  decm.^  himself  ag 
grieve  i.     2G   ^I    494    followed 

The  Court,  issued  an  injunction  restrain- 
ing the  defendant  from  soiling  the  paddy 
Bpecifiad  in  the  sale  deed  sued  to  bo  can- 
celled. 


Injunction    (Contd) 

The   injunction   was    served   on  tho   de* 

fendant  a. id    afterwanla    tho    ■-'''    -"^  ■     '--i- 
dod    in    favour   of     tho  plain 
wards  presented  u  petition  coi.,. 
while    thii  injunction  remained   in 
defondants    had  sold  pome  of  tho   i 
asked  for  s  lucfcion    under  S.    196,    Cnm.  I'ro. 
Code,    to   prosef^uto   defendant  under  S,  188, 
Penal   Code.     Tho    Judge   caused  a  prelimi- 
nary  inquiry  to  be  made  and  then  called  on 
defendant    to  show   cauno  why  he  should  not 
be   commiMed    under    S.    493,   C.   I'.  C,  and 
be   committed    the     defendant    (present    ap- 
pellant)    to     tho     Criminal      jail     for     four 
months,   the   order     being   passed    explicitly 
as  a  punishment  for  disobeying  the   injunc- 
tion. 

Held  that  the  application  for  sanction 
to  prosacuto  the  defendant  did  not  giv3  the 
Court  authority  to  act  under  CI.  (3),  S  493, 
Civ.  Pro.  Code;  1882.  MAUNG  THA  U  v. 
LUTCHMNN  CHETTY,    14   B  L   R   276- 

16  Consequential  Relief  within  tlie  mean- 
ing of  section  42  of  the  Spocifio  Relief  Act. 
5  B   L   R    195   Col    424   P    I. 

17  Consideration  for  grant  of  temporary 
injunction— Transfer  of  suit.  53  P  D  Rgl907 
Col    1065    P   I. 

18  Damages— Adequate  remedy— Where 
the  act  of  the  defendant  amounts  to  an  ous- 
ter of  the  plaintiff  from  the  possession  of 
the   joint   property.     29   C   500   Col   450  P  I. 

19  Dzmag". — Apprehended  damage. 

In  the  absence  of  proof  of  damage  or 
apprehended  damage  no  injunction  can  bo 
granted.  To  entitle  a  party  to  an  injanction 
on  the  ground  of  apprehended  damage  the 
apprehended  damage  must  involve  imminent 
danger  of  a  substantial  kind  or  injury  that 
will'  be  irreparable.  MAHaDEV  LaKSHMI- 
DHAR  y.  NARAYAN  RAOJIRAO.  6  B-  L- 
R  123 

20  Decree  for  permanent  —  Lands  pur- 
chased from  decree-holder  by  another  per- 
son— Vendee  bringing  a  fresh  suit  for.  10  B. 
L.  R  18  Col.  1007  P.    I. 

21  Decree  for  perpetual — Application  for 
execution  of  —  Notice  to  ju  lament  debtor, 
whether  necessary.    33  0  C  306  Col.  440  P.  II. 

22  Decree  graating  —  lircccution  against 
legal  representatives  of  deceased  judgment 
debtor.     26  B  283  Col.  1149  P.  I. 

23  Defendants  blocking  up  channel  of  Go- 
vernment irrigating  plaintiff's  lands — Plain- 
tiff deprived  ot  use  o!  water  of  that  channel 
—Suit  for  injunction— 31  M  171--18  .M  LJ 
178  Col  843   P  II. 

24  Trade   mark-  Injunction. 

An  isjunction  agiinst  a  defendant  to 
restrain  him  from  using  a  lab^l  reaemb- 
li'ig  plaintiil'.s  cannot  bo  granted  where 
the  plaintiff's  label  is  an  imitation  of  oth;ir 
registered  labels.  ABDUL  CADUR  AL 
LIBHQY  V.  MXHOMED  .\LLY  HYEDER 
ALLY.    SB  LR  220 

25  Exclusive  right  to  act  as  khatib  — 
Suit  for  injunction  to  restrain  others  from 
acting  fts  suchj  whether   ma.iutainabie  —17  IL 
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L  J  421  Col  86^1  P  IT. 

1>>  Self-ftcquiKd  property— Dayabhaga— 
Fiiibci's  ri<:b  in  property  acquired  by  son 
-  Fiiibor's  rigbt  U<  eject  son  from  ancestral 
property- Impioveniont  by  son,  effect  of  — 
lujuictiou"  IJ.  orco- Form  of  decree.  10  C 
\V  N  765-    83  Ci  0119  Col  1178  P  II. 

27  Form  of  order-  I'roof  of  substantial 
injury,  ntcPRsity,  praciice — Measure  of — 
ISItglige*  CO-  Vis  maj  ir  — Insufficiency  of  pre- 
oauotions  to  cope  with  ordinary  coutingou- 
ou.s     6  B  L  H   bvjy  Col:  839  P  II. 

28  Framo  of  suit — Arbitration  —  Award— 
Awcrd  set  aside  by  original  court — Decree 
in  tlie  term.s  of  award  by  appellate  court  is 
fituU— Injunction  26  P  L  R  1905—89  P  R 
190i  Col;  -149    P  I. 

29  Frame  of  suit — Alternative  reliefs — 
Eiglits  of  one  of  the  lesidents  of  a  mohalla 
in  regard  to  land  belonging  to  all  the  residents 
— Right  of  suit-Injunction— Public  thorough- 
fare—91  P  R  1901-113  P  L  R  1901  Col.  2149 
P  I. 

36  Grant  of— Minerals,  working  of  suit 
by  kl  orposbdar  -  Life  grant  under  ground 
riglils  2  I  LJ  408—7  BLR  920  Col  :  449 
P.    I. 

31  J urisdiciion- Jurisdiction  of  High  Court 
in  granting  ivjutictions  in  Personam — Ivjuvc- 
Hon  to  restrain  proeeedi-ng  with  suit  in  Bnreil- 
Jy  Court-  Civil  Procedure  Code  (Act  XIV  of 
2682  >    ss.  492.  493. 

The  plaintiffs,  in  a  suit  instituted  in  the 
High  Courr  for  money  due  on  a  balance  of 
account-.,  sought  for  an  injunction  to  restrain 
tlie  defendants  from  proceeding  with  a  suit 
previously  instituted  in  the  Court  of  the 
bubordiuate  Judge  at  Baroilly,  in  which 
the  present  defendants  sought  to  recover 
Jrom  ihe  pre^-ent  plaintiffs  a  sum  of  money 
as  balance  due  bo  themselves  on  the  same 
accou!  t. 

Hild,  that  the  High  Court  was  compe- 
tent to  grant  the  ii  junction.  The  powers 
ot  the  High  Court  lu  grant  temporary  in- 
junctions are  not  confined  to  the  terms  of 
bec'ions  492  and  493  of  the  Civil  Procedure 
Code.  MUNGLE  CHAND  ?;.  GOPaL  RAM 
I  L  B   84  0  iOl 

3:3  High  Couri's  power  to  grant  temporary 
injunction    84  C  97  Col  :  449  P  I, 

g3     Riparian    owners — Right  to    conslruct 

dyms    on   a    si  ream -Prescription — Custom 

li  junction    29  C  lOO   Col:    155  P  I. 

84  In jat^ccion- -Interlocutory  injunction 
when  may  be  granted— Trade  mark,  In- 
frir  gemeut   of— 8  C  W  N    151  Col  :.   2027    PI. 

35  Interlocutory  order — Revision  of  when 
appeal  lies  from— Pinal  decree.  Si  P  R  1002 
=  8   P  L  R   1902   Col:  1332   P  I. 

36  Causes  of  action— Misjoinder  of  Inter- 
locutory order— Iiijancliou— Receiver  7  B 
L  R   925    Col.  1422  P  I. 

57  Lease  with  pov/er  to  mAke  excava- 
tion— Excavations  causing  substantial  da- 
mages-Remedy. 9  C.  W.N.  255  Col:  835 
P.    II. 

58  Mandatory— Abatement  of  nuisance- 


Injunction     (Contd.) 

Perpetual     injunction  —  Treesover     banging 
noiglibour's  land.     31    0.  944    Col:  553  P  I. 

89  Injunction  —  Mandatory  Injunot'on 
restraining  use  of  brick  kilns.  AWN  1904 
P   101  Col  :  451    P  I. 

40  Pw^rsi  Fire  Temple  — AtaBh—Bebram  — 
Parsi  community  o(  Udwada— Tru^t--.■^^i  -  • 
C:apacitv  to  hold  property.  5  B.  L.  R.  7^5 
Col  ;    1210    PI. 

41  Manda'firy  as  between  co-owners — 
building  ori  joint  land — Right  of — Way  of 
Uticessiiy — Judgment  decree,  (.'ontents  of.  30 
C    901   Col:  910  P  I. 

42  Ivj  unci  ion— Mandatory  injunction — 
Btitldivgs—  Discretion. 

It  is  a  well  established  rule  in  reference 
to  the  granting  of  mandatory  injunction 
to  remove  a  building  that  though  it  is  with- 
in the  power  of  a  Court  to  grant  a  man- 
datory irjnnction  even  if  the  building  com- 
plained ot  has  been  eomplcted»  still  the 
Court  is  reluctant  to  make  an  order  for 
removal  of  a  building  already  fini,-ihed  at 
some  considerable  cost  and  trtiuble  unles.s 
it  be  clear  that  material  damage  w  "uld 
otherwise  ensue.  BAI  REWA  v.  VRIJVA- 
LaBH   MOHANLAL.     6   B    L   E   41 

43  Mandatory  — Discretion  ot  court-  In- 
junction refused  upon  unsubstantial  giounds 
—  .special  damage,  proof  of.  17  A  88  Col  1239 
P    I 

44  Mandatory— Effect  of  delay  on  claim 
to— Damages  awarded  where  injungiion  is 
refused— Easement — Ancient  lights,  obstruci- 
tion  of-12  C  W  N  519-35  C  661  Col  21G9 
P    I. 

45  Ifi junction — Building  upon  the  land  of 
another—  Estoppel—  Acquiesenee. 

The  respondents  in  April  1900  applied 
to  the  Municipal  Board  for  permission  to 
build  on  the  land  in  dispute.  After  sano- 
tion  the  building  was  commenced  and  rais- 
ed as  far  as  the  plinth  in  April  1900.  After 
April  1900  the  building  was  estopped  but 
the  work  was  resumed  in  April  1901  and 
was  completed  in  that  month.  The  respoa- 
dents  were  under  a  bona  fide  belief  that 
they  had  right  to  build  upon  the  land.  The 
appellants,  who  were  the  owners  of  the  land 
and  livad  just  opposite,  took  no  oljection 
to  the  building  until  the  15th  of  May  1901. 
They  then  brought  a  suit  paying  for  the 
demolition    of    the    building. 

Held,  that  under  the  circumstances  tha 
appellants  we^e  estopped  from  asking  tha 
relief  prayed  for.  KHaMA  CPT ARAN  ij  BA,- 
BU  Lal  MISR.    a  W  N  1904  P  70. 

46  Mandatory—Object    of. 

The  object  of  a  mandatory  inj;Uuctiou 
is  to  restore  things  to  their  original  con- 
dition and  not  to  create  a  new  state  of 
things-SHHONATH    RAI  v.  ALI  HUSSAIN. 

i  A  L  J  1]8. 

47      Mandatory     in  janctiori— Refusal     of 

inter  in   injunction— Building  — Completion — 

Damages.      3    B    L     R    542—26     B    i36     '•.:ol 

260    P^II. 

48    Mandatory-Refused  on   unsubstantial 
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grounds  — Discretion  of  Court  — Good  ground 
tor  second  appeal— 27  A  688  Col  Vl^Vl 
49  Mandnfury  ivj unction-  Discretion  of 
Cotiit — Landlord  cannot  have,  mandatory  in- 
junction in  respect  of  building,  if  knowing 
of  the    I  b'triiction    he  does  not  i  (■>ject. 

Wliero  tlip  tenant  of  ai)  agricultural 
holding  constructs  a  building  of  a  charucter 
not  suitiible  to  suoli  imlding,  with  tbo 
kiiowledgu  of  tbo  landlord,  such  landlord 
is  bound  not  only  to  object  but  to  take 
legal  steps  to  stop  i  he  progress  of  the  work  ; 
and.  in  default  (f  doing  so,, the  lai'dlord  is  Tiot 
entitled  to  a  mandatory  injunction  for  the 
d.  molition  of  the  building.  The  same  prin- 
ciple will  apply  where  the  party  building 
is  not  the  t(>n;int  but  one  who  does  so 
under  agreement  with  the  owner  of  tha 
hudwaram  right.  Benode  Goomaree  Dosee 
V.  SoudnmJney  Dossee.  (I  L  11  16  Gal  252) 
{ollowed-UL.\G\PF^KN  AMBaF.  nM  u.  GHL- 
DAMBRAM   GHEPTY.     29   M  497. 

50  M.nxi'm — Common  law  right— Feelings 
of  a  C'  mmunity  opposed  to  the  rights  af  in- 
dividuals. 

The  plaintiffs  prayed  for  an  injunction 
against  tbe  delendauts  enjoining  them  not 
to  o(!er  obstruction  to  the  cutting  of  the 
branches  of  a  piple  tree  which  spread 
over  tbe  plaititifl's  house.  The  defendants  ob- 
jected on  the  ground  that  the  general  body  of 
the  mohalla.  entertained  a  feeling  of  rever- 
ence   tovviirds    tlie    tree. 

Bcld,  that  there  was  no  principle  of 
law  by  which  tbe  general  feeling  of  one 
part  of  the  populati<Mi  could  be  allowed 
to  over  ridu  ilie  ordutary  rights  of  pro- 
perty V'st,c'd  in  another  persoQ  ;  and  the 
plainlil^-  were  entitled  to  lop  off  any  of 
th(!  lira,!  clios  whicli  ('Vi.irhai,g  their  bouse. 
BEHAHI  LAL  v  GHISA  LaL  W  N  A 
1902  p  1(^9  =  24  A  499 

51  More  licfihSts  yei nutted  to  tise  a  piece 
of  land  as  a.  cremation  ground — Enjoyment 
of  the  use — Licensees — Pleadi)igs. 

]t  appeared  that  in  1866  on  application 
to  the  local  authoritie.^,  the  plaintiffs  re- 
ceived permission  to  u«e  the  lands  in  suit 
fis  a  cremation  ground  ;  and  the  plaintiffs 
as  a  matter  fact  made  use  of  the  lands  in 
dispute  for  ihe  purpose  of  cremation  since 
1866. 

Held,  that  the  plaintiffs  were  mere 
licensee.s.  HAlM  GANG  v.  SaKHARAM 
BALAJI.     8BLK8!0 

52  Muiiic'p'iiiiy — Injunction  issued  by — 
Jurisdiction  of  Cioil  Court — Punjab  Municipal 
Jet  {XX  of  189 L)  6'  120  E  as  amended  by 
Puvjob  ^ct  III  of  1900. 

■  JBi'ld,  tliat  aithuugb  tlie  Civil  Courts 
should  not  interfere,  save  on  good  and 
substantial  gruunds,  wiili  the  orders  of  j 
local  bodies  passed  in  the  bona  fide  exer- 
cise of  the  discretionary  powers  conferred 
upon  tbrn  by  trne  Legi>iiaiure.  the  Chief 
Cour^  is  baind  to  see  whcih.r  the  discre- 
tionary powers  vtj.stt'd  in  locu.1  authorities 
have   boeu   in  any   particular   case   exercised. 


I  Injunction    (Contd.) 

i  bona  fide  and  reasonably.  But  before  a 
I  Court  is  justified  in  interfering  it  must 
i  find  that  the  order  in  question  was  given 
'  rtiala  fide,  or  that  it  was  ultra  viren  or 
;  oppressive,  wanton  or  altogether  uuroasou- 
able. 

The  Chief  Court  on  revision  granted 
an  injunction  against  the  defendant  mu- 
nicipality, re.5training  it  from  enforcing  aa 
order  is^iucd  to  the  plaintiff  to  close  a  draia 
which  nad  existed  for  25  years,  wiien  it 
appeared  that  the  order  was  altogether 
unreisonable  and  inequitable.  GHUi.AM 
MUHaMMAD  v.  JANG  BAZ  AND  THE 
I  MUNICIPAL  COMMITTEE  JULLUNDUH. 
196  P  L  R  1908. 

I  53  N'>tice  of— Party's  vnkil  present  at 
j  the  time  injunction  is  granted— Notice  to 
i  party— Telegram  by  opposite  party — suffict- 
;  enoy  of  such  notice.  Pichuvavengar  v.  G. 
I  T  Oliver.  26  M  260  See  Madras  Rent  Re- 
covery   Act    VIII  of  1865   S  U. 

54      Nuisance  —  Measure   of— Darrmges — 
Municipal  drains      32  C  697  Col  840  P  11. 

55  Nuisance— Injunction  available  against 
threatened     nuisance. 

Held,  thati  the  finding  that  the  privy 
constructed  by  the  defendant  would  cause 
annoyance  and  inconvenience  whenever  the 
plaintiff's  house  was  oceupied  made  out  a 
case  for  an  injunction,  although,  as  a  nvittec 
of  fact,  the  house  was  .not  occupied  at  tho 
time  when  the  suit  v/as  brought.  PRAG» 
DA.s  V.  ORI.    W  N  A  1901   P23. 

56  Obstruction  to  light  and  air— Tert 
of  actionable  obstruction  —  Alteration  in  the 
plan  of  building.  7  B  L  R  73  Col  911 
P    II. 

57  Obstruction  of  light  and  air — Text 
of  tvctionablo  obstruction.  9  0  W  N  54-3; 
Col.  918    P  II. 

58  Obstruction  to  possession  under  colour 
of  title  — How  far  damages  adequate  Com- 
pensation.    26  B  735  Col  451    V  I. 

59  Order  for  iLJanction  without  notice 
to  opposite  party,  legality  of.  See  Civil 
Procedure  Code  S.  49^  XXXIX  R  3  Col 
1638   P   L 

60  Perpetual — When  compensation  pro- 
per remedy— Trespass  upon  another's  land. 
28  B  298  Col  450  P  I 

61  Power  of  mamlatdar  to  grant  — In  casa 
of  obstruction  or  disturbance  to  the  use  of 
roads  or  customary  ways.  8  B  L  R  312 
Col   199  P  11. 

62  Prayer  for — Prayer  for  possession  — 
Subsequent  suit  for  possession  on  the  ground 
of  forfeiture  af  tenancy,  13  M  L  J  475  Coi 
1409  P  I. 

6a  Prayer  for,  will  be  a  cousequentiai 
relief,  within  the  nv^aning  of  S.  42  of  tho 
Specific  Relief  Act.  in  a  ^suit  for  declaratioii 
of  title.     29  H  11)  Col    425    P  I. 

P4  HtsMaining  defendant  from  con- 
strnctiug  cliannel  thr«ugh  plaintiff's  land 
under  permission  of  the  canal  authoritieau 
16  P  L  K   19C3  Col  333  P  I. 
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65  Kf.straining  dofondant.  from  placing 
any  obst 'action  in  tho  way  of  plaintin's 
access  to  tho  joint  room  in  whicli  plain- 
tiIVs  goes  woro  stored.  '20  P  LU  1*)05  Ool 
1250   P  I. 

66  liestraining  defendant  from  enforc- 
ing a  money  claim— Discretionary  relief— 
Di  cretioii,  exorcise  nf_Texfc  as  to  when  it 
can    be   granted.     37   B   403   Ool   193   P  11. 

67  liestraiiiing  execution  of  allogod  col- 
lusive decree  pending  appeal  refused.  99  P 
L    H    1904.     Sec.    No.   72    infra. 

68  Restraining  Revenue  Court  from  con- 
tinuing p:utiiu)ii  proceocJiugH  pending  appeal. 
133    P    L  K    1903   Ool    1030    P    I. 

69  Restraining  tenant  from  rendering 
land  unfit  for  tenancy— Suit  if  maintainable. 
81    0    174    Col    451    P    I. 

70  Right  of  a  permanent  tenaut  to  make 
use  of  sub-soil— Suit  for  khas  possession- 
Tenant  soUiiig  up  a  higher  title.  BAGDU 
M^JHI  V.  lUJA  SHI  SRI  DURCtA  PRO- 
SAD  SINGHA.  9  C  WN  292-  See  Land- 
lord  and   Tenant. 

71  Right  of  co-tenant  to  grant  license 
to  stranger  to  work  mines  or  quaries — 
Waste— Destruotioa--Damages.  10  L  J  437 
Col   650  P   II. 

72  A  higher  l^vel— Owner's  right  to  pass 
on  to  land  on  lower  level— Water  collecting  into 
his  land  in  undefined  channels — Work  increas- 
ing the  burden  on  Iqwpt   land. 

B,  tbe  owner  of  high  level  land,  con- 
structed certain  embankments  in  bis  lands 
which  cause  th>)  natural  drainage  from  cer- 
tain adjoining  lands  deflect  along  the  foot 
of  the  embankments  into  A,  the  plaintiff's 
lower  laud  so  as  to  increase  the  u^sual  bur- 
den upon  it.  A  sued  B  for  an  injunction 
to  compel  B  to  restore  the  original  flow 
and  both  the  lower  Courts  decreed  in  his 
favour.  On  second  appeal,  B  contended  that 
be  was  entitled  to  protect  himself  by  works 
erected  on  his  own  land  from  the  ingress 
of  water  from  the  higher  levels  and  that 
A  could  not  succeed  without  proving  that 
some  other  method  of  protection  might  have 
been  adopted  by  B  which  would  not  have 
caused    any    iHary    to    A. 

Held,  the  plaintiff  was  entitled  to  the 
injunction  sued  for  to  restrain  the  defen- 
ds, t  from  causing  circumstances  to  exist 
which  increased  the  usual  flow  on  into  the 
plaintiff's  land  resulting  in  damage  by  cut- 
ting up  the  grou-  d,  on  the  principle  that 
if  in  "cases  in  which  property  is  so  situat- 
ed that  unless  the  owner  prevents  an  in- 
jury from  happening  to  his  property,  which 
the  ordinary  cour.so  of  nature  would  bring 
upon  his  property,  it  must  suffer  .injury 
from  its  position,  the  owner  of  the  laod  does 
something  on  Ins  own  land  to  cure  that 
natural  det-i^ct,  and  thereby  ati^inprs  to  trans- 
fer that  defect  to  a  neighbour's  land,  the 
law  will  not  pn.rmit  him  so  to  alter  th© 
course  of  nature,  as  be  cannot  do  so  with- 
out causing  injury  to  his  neighbour." 
JAIRAM   MALI  V,   BABAJI   VIDUR,   1  N  L 
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R  184. 

73  liight  to  ask  for— Jurisdiction  of  Civil 
Court— Offerings  at  a  temple  —  Injunction^ 
Alms. 

Plaintiffs  respondents  who  were  maliS' 
attached  to  the  temple  of  Sitlnji  at  Meh- 
diganj,  city  Lucknow,  sued  tho  Brahmans 
attached  to  tho  samo  temple  for  a  declara- 
tion of  their  right  to  receive  offerings  at 
the  sfiid  temple  and  for  an  injunction  re- 
«tr;i,ining  the  defendants  from  interfering 
with  tha  receipt  of  thoir  offerings.  It  waa 
contended  iTiter  alia  on  behalf  of  the  de- 
fendants (1)  that  the  suit  was  not  main- 
tainable in  a  Civil  Court,  (2)  that  no  in- 
junction could  be  issued,  tho  subject-matter 
of  dispute  being  alms,  the  giving  whereof 
dopended  on  the  free  will  and  choice  of 
the  votaries,  and  (3)  that  the  plaintiffs  could 
not  maintain  the  suit  as  they  were  not  the 
owners  of  the  temple  nor  of  the  idol  to  which 
the   offerings    were    m.ide. 

Held,  (I)  that  the  suit  was  maintainable 
in  the  Civil  Court;  (2)  that  the  right  to  re- 
ceive offerings  being  a  right  of  property,  a  suit 
for  declaration  and  for  perpetual  injunction 
with  rnrpect  thereto  would  lie;  and  (3)  that  the 
plaintiffs  having  acquired  by  prescription  a 
right  to  perform  certain  duties  and  to  receive 
the  consequent  offerings,  they  were  entitled  to 
maintain  the  suit,  it  being  immaterial  whe- 
ther or  not  they  were  the  owners  of  tbe 
temple  or  of  the  idol.  Bhagwandin  v.  Mani 
Ram  (1)  distinguished  and  explained,  Bhag- 
wafr  Prasad  v.  Ishri  (2)  referred  to,  BADRI 
AND  OTHERS  v.  MULLO  AND  OTHERS. 
8  0  G  339. 

74  Riparain  owners  — Dam— Prescriptive 
custom,  vftgue  and  indefinite  right,  29  Q 
100   Col    1385   P   I. 

71  Injunction — Running  with  land» 

An  injunction  does  not  run  with  the 
land  and  cannot  be  granted  against  the 
purchaser  of  the  land.  17  Oh,  Div.  685,  fol- 
lowed. DAHYABHAI  DALPaTRAM  v. 
BAPALAL    BHAICHaND.     3    B    L   R    564- 

72  Civil  Procedure  Code  (Act  XIV  of 
1882),  Sections  492  and  588~-Suit  to  get  de- 
claration that  certain  decree  was  collusive — 
Suit  dismissed — Injunction  for  stay,  of  execu- 
tion of  illegal  collusive  decree  pending  ap- 
peal   refused. 

A  suit  was  instituted  by  a  creditor 
against  his  debtor  and  tho  debtor's  wife  for 
a  declaration  that  a  decree  obtained  by  the 
latter  against  the  former  was  fictitious  and 
collusive  obtained  to  defeat  the  claims  of 
creditors.  The  claim  was  dismissed  and  an 
appeal  against  the  order  of  dismissal  was 
made  to  the  Chief  Court.  Before  it  was.ad- 
mitted  to  a  bearing  it  was  prayed  that  pend- 
ing the  appei'l  injunction  should  issue  for 
stay  of  execution  of  the  wife's  decree  against 
her  liusbaiid. 

The  Chief  Court  declined  to  grant  the 
injunctian.  PATTEH  CHAND  v.  Miissani- 
mat    xMENGHI   BAI.     99  P  L  R  1904- 

73  Suit  by  a  secured  joinder  of    parties 
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— Separation  of  reliefs — Declaratory  suit — 
Suit  by  secured  creditor  of  purtnorsliip  — 
Right  of  plaintiff  to  seek  adjudication  of 
claim  of  other.     9  C  W  N  498  Col,  1420   P.    I. 

74  Declaratory  suit  —  Hindu  Law — Re- 
versioners riglits  — Receiver-Suit  for  appoint- 
ment of-Injuiictioii  to  restrain  waste  by  life- 
tenant,  Court-Fee — Money,  value  of  relief.  2 
A  L  J  84— A  W  N  1905  P.  o  Col.    127  P.  I. 

7g  Municipalily  ~N  W  P  and  Oiidh  Mu 
niciyalitits  Act  1900,  S.  49 — Suit  against  a 
Municipal  Board — Whether  notice  necessary 
in  the  case  of  a  suit  for  an  injunction  agaiiust 
an  act  threaioied 

Held,  Per  Aikmau,  J.,  (Knox,  J.,  disaenti- 
aflte)  that  where  a  suit  is  brought  against  a 
Municipal  Board,  to  which  the  N.  W.  P.  and  | 
Oudh  Municipalities  Act,  1900,  is  applicable,  ' 
to  obtain  an  injunction  prohibiting  the 
Board  from  levying  a  tax  which  the  Board  \ 
has  threatened  to  levy  on  the  plaintiff,  the 
service  of  such  notice  as  is  priiscribed  by  s.  49 
of  the  said  Act  is  a  condition  precedent  to 
the  maintainability  of  the  suit.  The  Muni- 
cipal Committee  of  Moradabad  v.  Chatri 
Siugh  (I  L  K.,  1  AH.,  269);  Manui  Kasaun- 
dhan  v.  Crooke  (I  L  R.,  2  All.,  296),  and  Brij 
Mohan  Singh  v.  The  Collector  of  Allahabad 
<I  L  R.,  4  All.,  pp.  102.  and  339),  distinguished. 
Knox  J.,  contra.  Where  the  suit  is  for 
an  injunction  merely,  no  previous  notice  is  , 
necessary.  Shahebzadi  Sltfahunshah  Begam 
V.  Fergusson,  (I  L  R.,  7  Cal.  499),  referred  to. 
OREh^NWAYu.  MUNICIPAi-  BOARD  OF 
CAWNPORE.  ILR,28  A.600;3A  L  J 
841  =  A  WX  1906  P  107. 

76  Suit  for,  against  official  —  Injunction 
if  notice  necessary — Jurisdiction — cause  of 
action — Immoveable  property  within  juris- 
diction—Acquisition by  executrix— Mai  ad- 
ministration, who  to  d'etermiue.  12  C  W  N 
1065  Col.  716  P.  II. 

77  (Local)  -1900  -  1  (United  Provinces 
Municipalities  Act),  S.  3  (4)  —  Definition — 
^'Street." 

Held  that  a  lane  which,  though  at  od& 
time  private  property,  had  been  for  upwards 
of  thirty  years  used  by  the  public  generally 
and  had  been  lighted,  drained  and  swept  by 
the  municipality,  was  a  "street"  within  the 
meaning  of  S.  3  of  the  Municipalities  Act, 
1900,  and  was  not  the  less  a  street  because 
it  happened  to  be  a  culde-sac.  MUNICIPAL  ! 
BOARD  OF  BULANDSHAHR  v.  DaK- 
KHAN.  80  A-  70  =  5  A  L  J  45  =  A  W  N 
1908  p.  16- 

78  Injunction- Building — Erection     of — 
Indemnity  for  any  loss  or  injury   to    the   de- 
fendant   caused  by   injunction— Principle    of  j 
granting   injunction.     9  G  W  N  308   Col.   260  I 
P.  TI.       •  I 

79  ^uit  for  demolition  of  buildings— In-  j 
terfereuce  with  injunction  granted  by  Lower  ! 
Court— Delay— Damage.  AWN  1906  P.  221  I 
U01.452P.  I,  I 

80  S.  15C)  (1)  and  (3)— Suit  for  injunction 
— Maintainability— No  notice—  Limitation,        j 

Notice  of  action  is  not   necessary,   under  ■ 
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R.  ir»6  (I)  of  the  Act  when  the  suit  is  for  an 
injunction.  And  the  six  months'  limit  ition, 
prescribed  by  ^.  156  (3),  does  not  apply  to 
such  a  suit.  29  M.  339,  10  M.  317,  5  Ch.  D. 
347,  20  K(i  626.  14  Q.  B.  D.  928,  23  Q.  B.  D*. 
294,  16  M.  296,  16  M.  474,  22  B.  605,  21  Ch.  D. 
481,  22  B.  289,  3  M.  L.  J.  223,  F.  18  B  19 
not  F.  GOVINDA  PILLAI  v.  TALUQ 
BOARD  KUMBAKuNAM.  4  M  L  T  209 
(F  ii ) 

81  Suit  for — To  restrain  obstruction  to 
light  and  air— Points  to  be  determined  in 
such  a  suit,  29  B.  157,  Col.  918  P.  II.  Se& 
Easement   No.  16. 

82  Temporary  injunction  ponding  a  suit 
-■-Guarantee,  revocation  of — Surety  —  Liabi- 
lity of  surety  to  a  firm  which  has  undergone 
change  in  its  constitution — Cause  of  action — 
Surety  bond.     28  C.     597  Col.   379  P.  I. 

83  Temporary  injunction  to  a  person  not 
to  proceed  loith  his  suit  in  the  Small  Caiisea 
Court   at  Bombay — Jurisdiction   of  High  Couit, 

The  Hight  Court  of  Bombay  has  the 
power  to  issue  an  injunction  against  a  per- 
Bon  from  proceeding  in  the  Presidency  Small 
Causes  Court  at  Bombay  with  a  suit  refer- 
ring to  the  same  matter  to  which  the  suit 
in  the  High  Court  relates.  UDERAM  KE- 
SAJl  V.  HYDERaLLY  ABDUL  KAYUM. 
lOB  L  R  1141. 

84  Temporary  —  Milling  operations  coni' 
men ced  by  defendant  under  bona  fide  claim  of 
title — Plaintiffs  standing  by  operation  uruder 
bona  fide  claim  of  right. 

The  plaintiffs  brought  a  suit  against  the 
Defendant  Company  on  the  allegation  that 
the  latter  had  commenced  mining  operation 
in  their  lands,  by  beginning  to  cut  an  incline 
on  a  portion  and  were  sinking  a  pit  near  that 
incline,  that  the  manager,  in  spite  of  verbal 
protest  refused  to  desist,  that  the  aforesaid 
acts  had  caused  the  land  in  d'spute  and  the 
adjoining  lands  to  become  unfit  for  culti- 
vation. Penditig  the  suit,  the  plaintiff  ap- 
plied for  an  injunction  against  the  Defend- 
ant* Company's  XDrooceeding  further  with  the 
mining  operations.  The  Subordinate  Judge 
heard  the  matter  upon  t»ffidavit.s  and  grant- 
ed the  injunction  prayed  for.  From  the  ad- 
missions in  the  affidavits,  it  was  found  that 
the  mining  operations  commenced  about  9 
months  previous  to  the  suit  and  the  railway 
biding  was  neatly  finished.  When  the  suit 
was  instituted,  the  defendants  had  acted  un- 
der a  bona  fide  claim  of  right,  not  as  want  on 
trespassers,  while  the  plaintiff  stood  by  for  a 
considerable  time  and  all  wed  the  operation 
entailing  an  expenditure  of  considerable  sum 
of  money,  to  go  on    without    prohibitioH. 

Hdd,  that  the  Subordinate  Judge  was 
wrong  in  granting  the  lempjrary  injunction 
as  the  loss  on  account  of  stoppage  would  be 
very  great,  and  out  of  all  proportion  to  the 
loss  the  plaintiff  would  sustain  and  especial- 
ly as  the  Defendant  Company  was  a  substan- 
tial one,  and  the  pliintiff  would  have  no 
difficulty  in  secuiu.g  compensation  if  h« 
could     prove    his    title.     SiNGKAM     GOAL* 
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SYNDIOATE,    LIMITED   v.    IKDRANATH 
CHaTTRRJKE.     10  0  W  N  173. 

85  Tiinipurary  injuiiction  —  Application 
for  rateablo  sliaro  in  proceeds  of  sale  nob 
eqnivale/it  to  an  afetachmout.  25  A  431  Gol 
270    P  f. 

86  Temporary  —  Procedure  in  respect  of 
applicntion  for  injunction  —  Receiver— Ap- 
pointment   of.     5  0  0  G5  (lol  1636  P  I. 

87  Temporary  injunution  to  restrain 
suit  brouglit  by  dofondunt  in  ti»e  Small 
c:auso  Court— 5  B  L  K  201—27  B  357  Col 
450   P  I. 

88  To  prevent  disturbance  of  casement 
— "Moaning  of  disturbatice  —  injunction  to 
prevent  disturbance  -Light  and  air— Phy- 
sical comfort — Substantial  damage.  7  B  L 
B   825-30    B  319  Col    739  P  I. 

89  Injunction  suit  for— Temporary  in- 
iunction — Appeal  — Transfrr  of  suit-Retrans- 
fer.     53  P  L  U  1907  Col  1005  P  I. 

89  {a).  To  restrain  defendant  from 
obstructing  plaintiff  in  raising  a  bunds — 
Easement  —  Prescriptive  rights  —  Hiparain 
owners — Power  to  erect  bunds — Injunction. 
27  M  409-M  L  J  1904  P  162  Col  917 
P    II. 

90  Injunction  to  restrain  infringement 
of  patent— Specific  Relief  — 7  0  C  103.  See 
Infringement   of  Patent   No  1. 

91  Execution  of  decree— Injunction — 
Wrongfully  sold.  26  A  311— A  W  N  1904  P 
37  Col  1037    P  I. 

92  To  restrain  property  from  being  wrong* 
fully  sold  in  execution  of  decree  — Injunc- 
tion. A.  W.  N.  1904  P.  37—26  A.  311  Col : 
1637  P.  I. 

93  Injunction  lestraining  Revenue  Court 
from  continuing  partition  proceedings  pend- 
ing   appeal    133  P    L    R    19U3    Uol  ;    1636  P  I. 

94  Land-holder  and  tenant — Trees — Land- 
holders and  tenanVs  rights  as  to  trees  on  te- 
nanVs  holding. 

Held,  that  as  a  general  rule  the  property 
in  timber  growing  on  a  tenant's  holding 
vests  in  the  zamindar,  and  the  tnnant  has 
no  right  to  cut  and  remove  such  timber. 
But  as  a  general  rule  also  the  zami'idar  has 
no  right  to  interfere  with  the  ei. j  )yment  by 
bis  tenant  of  the  trees  upon  his  holdin^g  so 
long  as  the  relation  of  landlord  and  tenant 
subsists.  Sbeikh  Abdool  Rohoman  v.  Data- 
ram  Bashee,  Weekly  Rbporler,  January  to  July 
1864,  page  307,  referred  to.  GANGa"  DEL  v. 
BADAM.  II^R  30  AI34  =  A  WN  1908 
P51  =  5  A  i.  J  99  =  3  M  i.T. 

95  Trade  mark  descriplive  of  goods  of 
another  person — lujanction.  9  C  W  N  281  = 
32   C  401  Col  :    316  t'  II. 

96  Tradeviiik  —  Property  in  —  Remedy 
against  infringement  of — Registration  of  tradi- 
viaik  ill  England  —  Imitation — Addition  of 
devices — Want   of  patent  for  speciality. 

A  trade  mark  in  India  is  a  species  of 
property  in  respect  oi  which  an  injur^ction 
may  issue,  and  although  there  is  no  special 
law  regarding  trade-marks  as  in  EtJglaud, 
plaintiti  has  his   remedy   under  the   Specific 
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Roliftf  Act. 

Till)  provisions  of  Section  10:1  of  the 
English  Patents  [)e:s:gnH  and  Trad.?  marks 
Act  of  1883  (46  and  47  Vict  Car)  8/"),  noL  hav- 
ing been  extended  to  India,  tlio  registrai.ion 
of  a  trade  uiai'k  in  England  does  no!,  piacii 
the  plaintiff  in  a  batter  posiuoti  thaii  de- 
fendant, unless  possibly  as  r»;garda  long  u.ser. 
The  colour  and  size  of  a  lablo  cannot  ba 
regarded  i^s  any  constituent  part  of  a  trade- 
mark. AIUFTAMMAt)  ISHAQ  v.  aLIP  KHAN, 
56   P  R  1902=98  P  L  R  1902. 

97  Trade  name  —  Partner  ship —  Dissolution, 
of—Goodwill. 

Upon  a  dissolution  of  a  parnership,  whoa 
there  is  no  provision  as  to  the  us-e  of  the 
firm's  name,  each  partner  is  enti Lied  to  car- 
ry on  business  under  that  name,  provided 
lie  does  not  by  so  doing  expose  bis  former 
partner  to  any  risk  of  liiibility.  Whether 
I. here  will  bo  any  such  risk  is  a  matter  to 
be  decided  having  regard  r,o  the  circum- 
stances of  each  case.  MORaJI  MOHONJI  v. 
MADONJI    MOHONJI.     5    B    L  R   545- 

98  Trade  name— Special  significance  of 
—  Infringement  thereof  —  Remedy  Sui-t. — 9 
OWN    281.     See   Injiinctioti  No.   95. 

99  Valuation  of  suit  for  injunctin —  Va- 
luation for  purposes  of  Court  fees  and  ju- 
risdiction.    63  P  R    1902   Col    107    P  I. 

100  Li  junction  to  restrain  defendant  from 
executing  a  decree  S.  7,  Sub  S.  IV,  GcS.  (c), 
(di — Suit  for  declaration  and  conseguential 
relief — Valuation  for  purposes  of  Court  fees 
— Court's  puwr  to  revise  plaintiff's  valuation 
— Civil    Procedure   Code.,    S.    54,    CI.   (h): 

In  cases  covered  by  S  7,  Sub-S.  (iV.) 
01s.  (c)  and  {d\  of  the  Court  Fees  Act,  al- 
though it  is  for  the  plaintifi  to  state  the 
amount  at  which  he  values  the  relief  sought, 
and  although  the  amount  of  Court-fees  pay- 
able varies  with  the  amount  at  whicn  the 
relief  sought  )s  valued  in  ihe  plaint,  it  \s 
open  to  the  Court,  if  a  question  is  raised 
R?S  to  tlie  true  valuation  or  tlie  suit,  to  de- 
termine such  question,  and  it  is  within  the 
power  of  the  •  ourt  to  toke  action  under 
S.  54  of  the  Civil  Procedure  Code  if  it  is 
established  that  the  vduaiion  is  improper. 
Where  the  suit  was  for  a  declaration  that 
a  mortgage  decree  for  Rs  10,000  c»b  ained 
by  the  defendant  against  the  plaintiff  was 
fraudulent  and  for  an  injunction  to  restrain 
the  defendant  from  executing  it  by  a  sale  of 
the    mortgaged    properties:   - 

Held,  chat  the  prayer  for  injunction  was  a 
prayer  for  consequential  relief  within  S.  7, 
Sub-S.  IV.  01.  (c)  of  the  Court  Fees  Act.  That 
the  propervalue  of  the  relief  by  way  of  in- 
junction was  the  amount  sought  ro  be  realized 
under  the  decree  at  the  plaintiff's  valuation  of 
the  same  ai  Rs.  10,001  was  so  manifestly  un- 
just that  the  Court  was  justified  in  rejecting 
che  plaint  under  S.  54,  0  P  0  32  0  734  ref.  to  ; 
17  0  630  app.-MUSST  BIBI  UMATUL  BA- 
TUL   V.   MUS3T    JMaUJI    KUAR.     11    C   W 

N  705;  6  0  I*  J  427. 
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101  Watercourse,  congtrucfcioa  of— Col- 
lection of  water  in  the  definite  channel — 
Former  flow — Natural  percolation.  28  M  15 
Col   924    P  11. 

102  Watercourse,  obstruction  of —Injunc- 
tion—Rip  arain  proprietors,  upper  and  loiuer, 
rights  of  —Stream,  natural,  waters  of — Ordi- 
nary and  extrajrdinary  ?^S(?,s,  natwal  and 
artificial  loants,  distinction  between— Irriga- 
tion, if  primary  use  of  stream  water — Water- 
course.  Ohstruc' ion.  of  I-^ junction  mandatory 
and  permanent — Pleadings  and  proofs,  vari- 
ance betioeen,    when   material. 

Proofs  must  correspond  with  the  alle- 
gations in  the  pluadings,  hut  it  is  sufficient 
if  the  substance  of  the  declaL'atioi  is  proved; 
DO  variance  is  ra  itarial  wlian  tho  allegation 
and  prool  sub=?tatir.ial  correspond.  5  Wn.l 
lace,  6^9;  L  R  19  I  A  ii2l;  3  Gal  L  J  481 
foilowid. 

llip^rian  owners  have  equal  rights  to  a 
U-?ufruct  of  the  waters  of  an  adjacent  natural 
stream,  and  no  proprietor  has  the  right  to 
use  the  water  to  the  prejudice  of  other  pro- 
prietors, above  or  below,  unless  he  has  a 
prior    right    to    diversion.     13    H>wt.rd,    381; 

4  Mason,   397;   6   Exch.   353;    133    U  S  547;  1 
C   B  N  S  590  followed. 

There  is  a  distinction  betv/een  the  or- 
dinary and  exuraordinary  uses  of  water,  or 
uses  for  the  purposes  of  satisfying  natural 
and  artificial  wants.  Every  riparain  pro- 
prietor has  a  right  to  the  ordinary  use  of 
water,  without  regard  to  the  efiict  which 
such  use  may  have,  in  case  of  a  deficiency, 
upon  proprietors  lower  down  the  stream,  but 
in  the  case  of  extraordinary  use,  he  must  not 
interfere  with  the  rights  of  other  proprietors, 
1-2  Moo,  P  C,  131  ;  3  F  and  F  292,  L  R  2  Exch 
9,  L  R7  H  L  697,  4  App  Caf<,  tn,  L  R  6,  I  A 
33:  10  App  Gas  336  (1904)  A  G  301  fol- 
loived. 

A    user,    which  is   extraordinary    in  one 

r  place  or  at  one  time,  ^iiay  be  ordinary  in 
another,  owing  to  the  surrounding  circum- 
stances,   or  to  changes    in  tlie    locality.     11  Q 

;  B  D  155  ;  52  L  J  Q,  B  450  ;  3  Scammon  492 
applied. 

Under  the  English  law,  irrigation  is 
not  a  primary  use,  and  whether  a  ripirian 
owner  may  use  the  water  of  a  natural  stream 
to  irrigate  his  land,  depends  upon  the 
quantity  of  water  he  requires,  and  the 
injury  be  inflicts  upon  other  ripariar.  owners. 

5  Exch  748,  1  0  B  N  S  590,  6  Exch  353 
referifd    to. 

Under  the  American  law,  the  balance 
of  authority    is  i-i    favour    of  the    view,    that 

(the  relative  importance  and  necessity  of 
the  several  uses  of  the  water  of  a  parti- 
cular stream  must  depend  upon  the  circum- 
stances of  each  case,  and  that  all  tlie 
circumstances  are  to  be  considered  in  de- 
termining the  reasonableness  of  the  use  for 
irrigation.     One    proprietor     cannot     under 

(any  circumstances  divert  and  consume  the 
entire  flow  of  a  stream  for  irrigation  pur- 
pose to  the   exclusion  of   lowi>r   proprietors, 
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This    rule  ou^ht    to  bj  applied    to  India. 

The  Araericva  and  Indian  authorities 
on  the  point  reviewed.  6'9  Galifomia  255, 
93  California  G76,  L  R.  24  I  A  GO,  I  L  R  24, 
Gal   805   applied. 

When  a  w  iter-course  ha3  been  illog  illy 
obstructed  and  compiotolv  etfaced,  the  p  irty 
injured  is  entitled  to  a  mandatory  injunc- 
tion \o  compel  the  restoration  of  Llie  water* 
CDurse  to  idh  natural  form,  and  also  to  a  pjr- 
manent  inj mcbion  to  restraii  the  def.'.nd- 
ant  from  ropaating  the  wr)igfal  act  40  N. 
Y,  191.  folluvd.  BALBa\r3fi\  PBRSaD 
SINGH  u     NAJIB^N     alias   BAsMATfA.     4 

C  L  J  370 

103  Wh'n  granting  reli'f  caiS'ZS  to  b^  ap- 
propriate—  Expiry  of  p-'rio'l  of  agrazmi'it — 
Practice. 

If  injunction  is  aslj-^d  for  in  virtu'^  of  the 
terras  of  an  agreemonr,,  tno  relief  c  as  js  to 
be  appropriate  if  the  period  of  the  agreement 
expires  before  decree  '^^IN-i^M  k  TO.  u. 
BOMBAY  ICE  MXNQb'viJra  ?.[NQ  COM- 
P\NY  27  B  10ratll9=7  B  i- R.  107 
at  112-27  B  107  at  lid. 

104  When  injuncLi  >u  is  not  a  consequen- 
tial relief  within  the  m^ani'^g  of  S.  42  of  the 
Specific  Relief  Act  3  A.  L  J  316  A.W.N. 
1906  P   149  Gol.  438  P.  I. 

Note  3  A.  L    J.  31G  read  for  3  A.  L   J.  319. 

105  Whan  may  be  granted  against  ob- 
struction to  light  and  air.  9  0,  W.  N.  543  Col. 
918  P.  II. 

106  When  to  bo  granted —Tjease  — Coal- 
surface  rights— Subsoil  rights  — Mineral  rights 
—Landlord  and  tenant  33  0    203  Col. 450  P.  I. 

107  Whore  a  mnnbjr  of  a  caste  is  not 
allowed  to  inspect  documents,  etc,  relating  to 
caste  property.     9  B.  L.  H  569  Gol.   339  P.  II, 

Injury. 

1     Substantial  injury,    valu^-;  of  property — 
Abwabs      7  C.  W.  N   439  Gol.  1549  P.  I. 
In  part. 

1        Obstruction    of    thoword,"in   part" — 
Grant   by    wiy    of    endovrae-it    to    religions 
institu'ion.    2  0.  C   295  Coi.  592  P.  II. 
Insanity. 

1  Different  types  of —Where  evidence  shows 
one  type  of--The  Court,  cannot  commute 
into  one  of  a  different  type.  27  9i.  1  (P.  G.) 
Col.  2.56  P.  I. 

2  -Toint  Hindu  family — Lu-iacy.  A.W.N. 
1905  P.  265-28  A.  247  Col.  1202  I'.  II. 

3  Of  decree  hold-sr  wUen  can  not  save 
limitation  of  d^cre  ;.  72  I'.  L  R.  1903  Gol.  1014 
P.  II  No:  138-72  P.  L.  R.  1906  read  for  72  P. 
L   R   1905 

4  Of  mortgagor-'-Suit  for  cancellation  of 
mortgage  deed.  7  O.  C.  287  Gol.  329  and  1063 
P.  11. 

Insolvency. 

1  Act  of  assignment  by  debtor  of  all  bis 
property  to  creditors.  4  B.  L.  R.  94  Col. 
720  P.  II, 
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2  Act  of— Composition  deed— Debtor - 
Trustee-?^  B  L  H  1)05  Col  483  P  II. 

8  Adjudication— Concurrent  proceeding 
inlndiaand  English  Courts.  81  ('701  Col: 
12  P  II. 

4  Adjudication  order,  grounds  for  petting 
aside  — Fraud -Want  of  jurisdiction— 6  C  W 
N  91  Col   1064  P  II, 

5  After -acquirfid  'properly— tr solvent  deal- 
ivg  loith  it  — Official  Assignee.  Assent  of  - 
Presumption— Statutory  poioers— Mistake  if 
Inio  aud  fact— Ground  for  protection  agaii^t 
wrongful   act. 

Although  the  after-acquired  property 
of  an  insolvent  does  vest  in  the  OfFicial 
Assigtioe  by  force  of  the  vesting  order,  yet 
if  the  Official  Assignee  allows  the  insolveiic 
to  deal  with  bis  affceracqaired  property, 
then  certain  equitable  considerations  come 
in  which  may  b>ir  the  Official  Assignee 
from  recovering.  When  the  Official  As 
signee  knows  that  the  insolvent  is  carry- 
ing on  a  parLicuhvr  husiness  or  trade,  or  is 
engaged  in  a  particular  occuption,  and  does 
not  Mctively  intervene,  then  third  parties 
dealing  with  the  insolvent,  will  be  justifi 
ed  in  assuming  that  the  dealings  which 
the  insolvent  is  carrying  on  with  them  in 
regard  to  such  business,  trade  or  occupa- 
tioi>,  are  with  the  assent  and  sanction  of 
the    Official    Assignee. 

To  make  section  5  of  the  Provident 
Funds  Act  applicable  to  a  case  a  mistake 
of  law  alone  would  not  afford  proteci,ion 
to  parties    acting    wrongly. 

In  order  to  be  entitled  to  protection  for 
acting  under  the  powers  given  to  them  by 
a  statute  the  parties  must  be  shown  to 
have  acted,  not  only  honestly  and  not 
unreasonably,  but  the  mistake  which  they 
made  must  have  been  based  upon  some 
misapprehension  as  to  the  existence  or  non- 
existence of  facts  and  circumstances  which 
they  believed  to  have  existed  or  not  to 
have  existed.  In  other  words,  the  pro- 
tection  only  extends  to  mistakes  of  tacts 
and  not  to  mistakes  of  law.  N.  C.  MACLEOD 
V.  B.  B.  &C.  1.  R.  Co.     7  BLB337. 

6  Appeal  against  order  by  subordinate 
Judae  -  Insolvency  proceedings.  C  P  Code 
{18S2)   S  5B8. 

An  a."peal  lies,  against  an  order  of  a 
Subordinate  Judge  passed  on  an  insolvency 
petition  presented  in  execution  of  a  small 
cause  decree,  to  the  Disttict  Court,  under 
S,  588  C.  P.  0  ,  -and  not  to  the  High  Court 
12  M  472,  15  M  89,  23  A  56,  27  B  604  relied  on 
17  M  377  not  followed.  SAMI  ^lYAR  v 
AYIL\M  VYTHI  PATTAR.  4  M  L  T 
455 

7  Appeal  against— Insolvency   order— Civil 
Procedure  Code  1882,  Sections  351  (a),   and  688 
{17 \— Appeal   against   order  rejecting  applica 
Hon  to  be  declated  insolvent. 

Tlie  judgment-debtor  was  arrested  in 
execution  of  a  decree  for  Rs.  1,304.  He 
applied  for  a  declaration  of  insolvency.  The 
District  Judge  rejected  the  application  under 
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Section  351  (o),  Civil  Procedure  Code. 

][i'ld,  that  the  District  Judge's  order 
rejecting  the  application  was  appealable  to 
the  Divisional  Court.  Appeal  was  given  by 
R(!ction  588  (17),  and  the  course  Of  ap[  oal 
was  determined  by  Section  589.  By  Pui  jab 
Govertiment  Kotificatiou  No  940,  dated  24th 
Octoher  1888,  the  Divisional  Court  is  deemed 
to  bo  the  District  Court  for  proviso  (a),  Sec- 
tion 589,  Civil  Procedure  Code  "—17  J\Iad,, 
377  was  not  applicable  as  the  v/ilue  of  the 
suit  in  this  case  was  under  Rs.  5,000.  BIIAG- 
WAN  DAS   V.  JAIRAM  DAS.    58  P-  R.  IfOl. 

8  Application  for  ad  interim  protection — • 
Ground  of  opposition -Practice.  '9  0.  W.  N. 
221  Col.  2027  P.  I. 

3  Application  to  be  declared  insolvent  — 
R.j  action  of  it-— Value  of  suljjct  matter  over 
Rs  5,000 -Course  of  appeal.  98  P.  R.  1908 
Col.  431  P.  11. 

10  Bankrupt,  undischarged — Second  insol- 
vency-Rrdative  rights  of  trustees  in  bnvkynptcy 
-InS'ilvent  Ac!  {11  and  12  Vic  ,  G.  25)  Section  12, 

There  is  no  ol  j  ction  to  a  man  hecoming 
a  barkrupt  a  secuud  time  before  he  has  re- 
ceived his  final  discharge  under  the  first:  tjhe 
only  result  being  that  the  trustee  under  the 
first  bankruptcy  will  swallow  up  all  the 
assets  collected  under  the  second,  and  the 
trustee  under  .the  latter  will  be  entitled  to 
nothing  until  all  the  debts  under  the  former 
are  paid  off. 

If  the  insolvent  has  filed  his  petition  to  be 
declared  insolvent,  it  is  his  duty  and  to  big 
interest  to  serve  his  creditors,  and  at  his  own 
expense  in  order  to  bring  it  to  a  hearing.  But 
where  he  has  been  adjudicated  an  insolvent, 
it  is  the  petitioning  creditor  who  v\?ants  the 
affairs  of  the  insolvent  investigated,  conse- 
quently on  him  rests  the  burden  of  serving 
notices,  though  it  is  still  the  duty  of  the 
insolvent  to  attend  when  required  and  point 
out  the  persons  who  are  to  be  served.  DOSSA 
GOPAL    V.  BHANJEB    DHAMJEE      8  B   L. 

R.  453. 

11  Composition  with  creditors— Unsche- 
duled debt-- Reservation  of  debt  in  p  aintiffs 
favour  uviknown  to  other  creditors— Suit  on 
unscheduled  debt.  4  L.  B.  R.  101  Col  :  57 
P.    IT. 

12  Creditor's  application — Examination  of 
insolvent,   necessary  for— Procedure. 

Section  350,  Civil  Procedure  Code,  applies 
only  to  cases  where  the  insolvent  himself 
applies  to  be  so  declared,  and  the  examin- 
ation of  the  insolvent  pretcribed  by  section 
330  is  not,  therefore,  absolutely  necessary 
in  a  creditor's  application.  GOURI  KANT 
BURMAN  V.  DAMODAR  DAS  BURMAN.  1 
5  CWN90. 

13  Crops  of  insolvent  debtor  attached  by 
decree  bolder — Claim  to  crops  allowed  — 
Right  of  suit  by  decree-holder— 31  M.  347 
Col:   1527  PI. 

14  Distribution  of  assets,  order  for-  In- 
solvency proceedings — Civil  Procedure  Code, 
ss.    350,   351,  352,  455,    356. 

Under   section    350   Code   of   Civil   Pro- 
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codure,  the  Court  should  oxamine  the  ap 
plioant  to  ascirtain  vvhetlior  tho  roquiri- 
ments  of  section  3al  have  been  fullUlleJ, 
and  questions  may  bo  suggostod  by  oppjs- 
iog  uceditors.  No  wribton  obji'sotion  by  op- 
posing creditors  is  required.  Both  opposirig 
crr.'litors  and  bho  applicant  may,  if  necessary, 
produce  evidenco.  Bub  evidence  is  not  in 
tho  first  place  rcquirod  from  tho  applicant. 
Where  a  court  afbor  declaring  the  ap- 
plicant to  be  an  insolvent  proceeded  to  pa.ss 
a  summary  order  for  the  'distribution  of  the 
assets  of  the  insolvent,  and  without  any 
proof  on  the  record  cf  tha  existence  or  terms 
of  any  mortgage  declared  a  person  referred 
to  as  the  mortgagee  to  be  entitled  to  have 
his  debt  first  satisfied  out  of  the  proceeds 
of  the  sale  of  Uie  applicant'^  property,  and 
then    proceeded   to  appoint   a  receiver. 

H?ld,  that  the  summary  order,  besides 
being  made  in-  cootravantion  of  che  provi- 
sions of  the  Code,  was  clearly  incorrect. 
Before  declaring  the  mortgagee  to  bo  entitled 
to  priority  in  the  distribution  of  the  insol- 
vent's property,  the  Court  was  bound  to 
have  the  mortgage  proved  arid  tj  inquire 
into  its  terms.  N.\NA  PWVNNA  PADYA- 
CHl    V.    ORMOCtUM    PADYACHI.     1  L.   B. 

R,  1900  =  1902  p.  829. 

15  Insolvency  order  passed  by  chartered 
High  Court,  effect  of— Decree  holder,  right 
of,  whore  debt  wrongly  entered  in  the  sche- 
dule— Order  of  discharge  passed  by  chn,rbered 
High  Courts  operate  bhroughoub  the  whole 
of  British  India.  10-  0  G  305  Col  885  P 
II. 

16  Insolvency  Proceedings— Resjudicata 
applicable  —  Re-arrest  of  jildgment-debior 
after  failing  in  insolvency  proceedings.  75 
P    H   1905  Col    1154  P   I. 

17  InsilveiiL's  Estate-Court  constituted  un- 
der the  Piujib  Laws  Act  has  na  jurisdic- 
tion to  dispuae  of  applicition  und&r  S.  3H 
C  P  C— Course  of  appeal— Poiuer  of  revi- 
sion. 

Held,  that  an  Insolvent's  Estates  Court  t 
constituted  under  the  provisions  ol  Act  IV  I 
of  1873  LvAS-  no  jarisdiction  to  entertain  and  , 
djsposo  of  an  application  under  S.  84i,  Civ.  j 
Pio.    (3ode,   1882.  ! 

Held,  also,  that  the  (-hief  '.,'ourt,  acting  ' 
under  S.  70  (a)  of  Act  XVJII  of  1884  to  i 
determine  whether  the  Lowtr  Appellate  | 
Court  had  j  irisdiction  to  hear  the  app  '-al,  I 
siio  moto  quiisli  tho  proceedings  even  of  the  ' 
first  Courr.,  vvlien  it  com  is  to  know  it  had  ; 
no  jarisd  o  ion  to  hear  the  Od,^<\  BUDHA  , 
SINGH  V.  SADDA  SINGH,  161  P  W  R  ' 
1908.  1 

18  Jurisdiction    of  appellate  oourb— Omis- 
sii.il    of    Insolvency    Commissioner  to    consi-  ! 
der    important    documonfary     evidence  — Ro-  j 
Diand.      MANGIAH    CHErPY    v.     RaMLAII 
CHEPTY.     18    M    L    J    585-  1 

6'.»'  Vakil.  ; 

19  Oliioial  assignee  — Diaallowance  of  claim  I 
of  official  assignee  to  liave  proceeds  of  salu  • 
in  execution     of   decree     a^aiuat    iuiolveuC  1 
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1 

I  julqmonfc   debtor   paid  to    him.     A  V/  N  1903 
I  P    20.)    Col    1115    P    I 

I  20  OJp'^lal  wiaigiiep,  vesti>uj  of  property  in 
—  [>i^tU)i"icij  Act  {'•ytitnte  11  and  12  Vic.  c. 
'<  ^J),  S<'c'i)!i  7  -KcHCUtion  of  d'cren — Attack- 
I  mint  of  dubt  isnund  againsi  garnishee —  ^*ay- 
mutt  la  Shirlff — Insoluency  of  debt ir—Of/lcial 
I  Assirpipe  cl'iiming  money  from  Sherijf  as 
!  agaiiift  executi')n  creditor — Priority  of  claim 
[  of  Offici'il    Assignee. 

\  The  plaintiff  obtained  a   decree   against 

I  all  the   three   defendants  on  Igt  August,  1899. 
There    were    mmeysi  due    to    the   second  de- 
fendant  from  N.   and  a  warrant   for  attach- 
!  mont   of   tho    debt   was   issued    on    tho    25th 
I  January  1905.     A  prohibitory  order  was  serv- 
ed  on    the   g'trnisheo     N.   on    27th    January 
j  1905.     No   cause    having   been   .shown,    a  no- 
tice to   pay   was   issued,   and    was    made  ab- 
I  solute   against   N.   on     27th   February    1905. 
I  Executi'>n     was   then    issued   against    N.    on 
28th    February    1905,   as   if    he     had   been    a 
judgment  debtor    himself,    and    tho    warrant 
of   attachment    was   executed    on  l^a   March 
1905,    when    N.    paid    to     tho  Sheriff   a   sum 
of    Rs.    1200,    and    also  a   sum   of   Rs.   83  0  9 
for   oocjbs   of    the   execution      But    no   order 
was  obtained  for  the    payment  of  the  amount 
to  the   plaintiff.     0\  the   examinafciou  of  the 
book  of    the   granishee   it   appeared    that,  the 
amount   really    due   from    tho    garnishee    to 
the   2od   defendant    was   only    Rs.     399-12  9. 
On  the  2nd    March    1905,   the  2nd   defendant 
filed    his    petition    in    the     Insolvent   Court, 
and   by  a    vesting   order,   made  on    that  day 
under    section    7    of    the    Insolvent     Act   tho 
whole   estate    of    the   insolvent  became  vest- 
ed in    the     OfEcial     Assignee.     Tho     OfTuial 
Assignee   then  claimed  Rs.    399  12  9  from  the 
Sheriff,   as  against    the   plaintiff,    the  execu- 
tioa-creditor. 

Hdd,  that  the  title  of  tho  Official  As- 
signee must  prevail  over  that  of  the  execu- 
tion creditor,  because  altbouoh  tho  money- 
had  been  paid  to  the  Sheritt  it  could  not 
be  treated  as  equivalent  to  tho  actual  pay- 
ment   to   the    creditor    himself. 

The  altachment  of  any  prop-.'rty  doe^ 
not  p^r  sc  cr-^ate  any  inioi-isb  in  the  at- 
taching creditor,  but  morely  gives  him  tbe 
right  to  take  further  proceedings,  which 
might  enable  him  to  recover  the  amount 
of  bis  judgment  claim.  JITMAfj  RaMA- 
NAND  V.  R\  MOHAN  I>  NaNDRA^I.  7  B 
L  R  488-29  B  405- 

21  O^nission  to  frame  schedule— Creditor' s 
right  to  sms— Kesjudicata— C  P  S.  345,  3jl, 
and  352. 

Held  tl  at  a  list  of  debts  filed  under  S. 
345,  prior  to  a  declaration  under  S.  351,  id 
not    a    schedule    as    required    by  a     352. 

Tho  Court  should  by  order  determine 
the  persons  who  bavj  p-ovod  themselves 
to  bo  the  insolvent's  creditors  and  their  re- 
spective deb-i'-s  ai.d  tbe-.n  frame  a  schedula 
of  such  porsoiis  aud  debts.  In  theab.seaCG 
of  any  such  determination  by  Con  ',  the 
declajcaLfiou   auder  S.  351,  that   the  applicaut 
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was  an  insolvonfc,  cannot  bo  deemed  to  bo 
B  decree  in  favour  of  the  creditor  for  tbe 
an  ouot  due  to  bim  And  a  suit  by  the 
creditor  is  therefore  maintainable  and  is 
EG  I,  barred  as  res  judicnta.  7  M  818  F; 
7G  P  U  1899  Distinguished,  HaUYA  v. 
WUL  CHAND,  64  P  R:*1907-89P  LR 
1908 

22  Order  to  extimine  witnesses— (S.  36). 
Insolvency  Act  (Statute  11  and  12  Vic  C  21), 
Sicliun  36  -  hisidrency  proceedings  -  Witness 
obj tcting  <: I  Jirvugh  counsel  as  to  his  examina- 
tion.. 

Where  an  order  was  made  for  the  ex- 
amination of  the  petitioner  as  a  witness 
Ui'der  section  30  of  the  Indian  Insolvency 
Ac!,  and  he  appeared  and  objected  through 
Counsel    as    to    his    examination  — 

Held,  that  the  petitioner  was  entitled, 
Rb  of  right,  to  appear  by  counsel  and  to 
satisfy  the  Court  that  tbe  order  passed  ex- 
'parte    was   erroneously   made. 

Held,  also,  that  after  once  an  order  has 
been  made  the  party  complaining  of  it  ought 
to  cake  out:  a  rula  to  have  it  set  aside.  It 
is  not  the  right,  procedure  to  apply  for  its 
rcvcoation  jasL  before  the  commenoement  of 
the  examination  without  any  previous 
notice  to  the  other  side,  in  re  MANEKJI 
CA  WASJEE.    1  M  L  T  50-8  B  i^  R  85 

23  Partition  for,  filed  in  Calcutta  Court — 
Proceedings  "-in  aid  of  * — English  Court — 
Tublic  examination — Procedure. 

Where  some  of  the  partners  of  a  firm 
b'ld  filed  their  petition  in  insolvency  in  Cal- 
cutta and  others  had  been  adjudicated  bank- 
rupt in  England,  and  in  the  insolvency  pro- 
ceedings in  Calcutta,  an  order  had  been 
m-'(ie  that  such  proceedings  should  be  "in 
aii  of  and  auxiliary  to"  the  bankruptcy 
proceedi;igs. 

Edd,  that  the  Trustee  in  Bankruptcy 
a-'d  Official  Receivar  had  no  locus  standi  to 
oppose  the  personal  discharge  of  the  insol- 
vents, wbo  had  filed  their  petition  in  the 
Calcutta  Court.  Procedure  in  holding  a 
public  examinatioD  in  India  under  such 
order  in  aid.  ISAAC  SHRAGER,  in  the 
matter  of,    33  C-   106S. 

24  Proceedings— Re^iudicata.  122  P  L  R 
1903  Col  :  1049  P  I. 

25  Prpceedirgs  —  Exparte  order,  setting 
aside  of -Review.  7  C  L.  J.  268  Col:  U67 
P.    I. 

26  Proceedings— Resjudicata— Re  arrest  of 
judgment  debtor  after  failing  in  insolvency 
proceedings.     193    P  L  R    1905  Col  :    1154  P  I. 

27  Protection  of  judgment  debtor,  who 
has  applied  for  in  one  suit  from  arrest  in 
execution  of  other  decrees.  9  0  C  42  Col  : 
1166  P  I. 

28  Delay  in  payment  of  pw^chofie  money 
by  pui  chaser  of  ivimovoblfs  in  ins"lvency 
proceedings  liable  for  interesi — Trantfer  of 
Properly  Act,   Ss  55  (4)  b,  and  57  (a). 

It  a  person  in  an  insolvercy  proceed- 
ing, purchases  immoveable  property  and  is 
pui  iu  posseiisiou,  he  ia  liable  Lo  pay  iaterest 
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for  the  period  during  which  the  purchase- 
money  remains  unpaid  The  fact  that  a  pur- 
chaser's title  has  vested  is  no  excuse  fnr  d"lay 
in  payment  of  the  purchase  money  9  A  180, 
92  P  R  1893.  104  P  R  1901  23  W  R  325,  1  M 
H  C  369  referred  to,  21  C  6G6  followed,  92  P 
R    1893    dinsonted. 

Although  the  Transfer  of  Property  Act 
does  not  apply  to  the  Punjab,  Sections  55 
(4)  (b)  ar>d  57  (a)  may  be  applied  to  suits  in 
the  Punjab  Courts,  ah  they  are  equitnhlo. — 
SARAN     V.     BASHISHAR     NaTH.     148    P. 

R.   1907 

29  Separate  suit  not  barred— Insolvency 
Court- Right  of  &uit  Order  of  insolvency  of 
judgment  of  High  Court -Suit  on  order — 
9   C  W  N    952  Col:   1086  P  1. 

80  Indian  Insolvency  Act  {11  and  12  Vic.^ 
Cap.  42),  Section  24— Voluntary— Assignment 
by  a  trader  of  all  his  assets — Vesting  of  in- 
solvent's properly    in   the   Official    Assignee. 

Tbe  word  'voluntary,'  in  section  24  of 
the  'Insolvent  Act,  includes  the  sense  of  free- 
ly and  uninfluenced  by  pressure  or  obli- 
gation. 

An  assignment  by  a  trader  of  all  his  as- 
sets is  vitiated  by  the  fact  that,  it  contra- 
venes the  spirit  of  the  bankruptcy  law>',  and 
is  void  not  merely  because  the  title  of  the 
assignee    prevails    by  relation   back 

When  a  creditor,  who  has  not  signed  a 
deed  of  assignment,  executrd  by  a  trader  in 
respect  of  all  his  assets,  gets  the  executant 
adjudicated  a  bankrupt,  the  Official  As-bignee 
is  entitled  to  take  possession  of  the  property 
comprised  therein,  as  the  property  of  the 
insolvent;  because  the  deed  or  conveyance 
being  void,  the  property  comprised  therein 
still  remains  the  property  of  the  insolvent 
as  against  the  Official  Assignee,  who  repre- 
sents the  non-consenting  creditors.  MUN- 
MOHANDAS  RaMJI  v.  N.  G.  MACLEOD. 
4  B  L  R  647=26  B  765- 

31  Insolvent-debtors  Act — Appeal  from 
order  in— Court-Fees— Pee  payable  on  memo- 
randum of  appeal  filed  under  seotion  73  of 
11  and  12    Vic.    Cap  XXI. 

32  Insolvent  Act  (11  and  12  Vic.  C.  25} 
Section    12.  '  ^ 

There  is  no  objection  to  a  man  becoming 
a  bankrupt  a  second  time  before  he  has  re- 
ceived his  final  discharge  under  the  first; 
the  only  result  being  that  the  trustee  u»ider 
the  first  bankruptcy  will  swallow  up  all  the 
assets  collected  under  the  second,  and  the 
trustee  under  tbe  latter  will  be  entitled  to 
nothing  until  all  tbe  debts  under  the  former 
are  paid  off. 

If  the  insolvent  has  filed  his  petition  to 
be  declared  insolvent,  it  is  his  duty  and  to 
his  interest  to  serve  his  creditors,  and  at  his. 
own  expense  in  order  to  bring  it  to  a  hear- 
ing. But  where  he  has  been  adjudicated  an 
insolvent,  it  is  the  petitioning  creditor  who 
wants  tne  affairs  of  the  insolvent  investi- 
gated, consequently  on  him  rests  the  burden 
of  .sewing  notices,  though  it  is  sHU  the  duty 
i  of    the  insc'.veut  to  attend   when    required 
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at)d  point  out  the  prrsons  who  are  to  be 
Bf^rvcd.  DOSSA  GOPAL  y.  BHaNJKK  DHAM 
JEK     3  B  L  R  458 

33  Older,  setting  a«ide  of-Oourt's  inherent 
power  to  so',  aside  — Fraud  and  misreprrisenla- 
tiop  — Jurisdiction  — Ex  parte   order    granting 
opplicatijn  for  a  debtor  to  b.i    dechtred  insol 
v-nt.    8  <:.  W.  N.  468  Col.  1307  P.  I. 

34  Scope  of— Old  cases  on  how  far  good 
guitlcs  in  con.-,t,ruii!g  Indian  Insolvency.  4  B. 
L.  R.  G47— 26  B.  765.     S>'C  Injunction. 

35  Civil  Procf-dwe  Code,  1882,  Section  244- 
Eeyresentatii}e — Official  A>i>igneb — Effect  of  vest- 
ing order. 

The  Official  Assignee  is  a  ropregontative 
of  the  judgment  debtor  within  the  meaning 
of  Section  244  of  the  Civil  Procedure   Code. 

A  vesting  order  made  under  the  Irsol- 
vercy  Act,  11  and  12  Vic,  C  21  has  not  the 
effect  of  giving  the  Official  Assigi:ee  priority 
ovur  the  clidm  of  n  j  idgmont  creditor  in  re- 
spect of  property  .ttachcd,  at  his  insta'^cf, 
prtviou.s  10  ihe  pn^;sing  of  wuch  order.  14  W. 
II,  (F.  B  )  33,  follmved.  10  Cal.,  150  distin- 
guished.    A.  B.     MILLER    v.    LUKHIMANI 

DKBI.    5C.  WN.  751-28  C-4i9. 

Insolvency  Act. 

See  Provincial  Insolvency  Act  III  of  1907 
in  its  ptoper  place. 

Insolvent- 

1  Application  by  judgment  debtor  to  be 
declared  as-App'ioatiun  totrausftr  by  decree- 
holder— Jurh-diclion  of  Court.  10  6.  0.  139 
Col.  10G2  P.  I 

2  S,  J3,  Exl.  II—*'  Might  and  ought  to 
hc.ve  'raised  ". 

n  a.-signee  of  a  money  bond  from  a 
mortgagee  sued  the  morti^agor  iu  respect  of 
the  money  debt  and  obtained  a  decree  and 
bought  the  properties  himself.  The  mortga- 
gor subsequently  sued  the  assignee  for  redemp- 
tion on  the  ground  ihat  the  ast,ignme"t  was 
a  sham  and  was  elYected  for  tbe  purpose  of 
defear.ing  the  provisions  of  S.  99  T.  P.  A. 

Held,  that  the    suit    was    barred  by  S.  13. 

AMTHALALi)   CUHSETJI.     9  B   L   R   466 

8     Omission    t.o   framu  schedule —Creditor's 

right   to    sue— fle^judicata.     64    P.     R.     1907. 

See  Insolinicj/  No  21. 

4  Order  reiusi.  g  beriefit  of  Insolvei.cy  — 
Indian  Inaolvenoy  Act  1648 — Appeal  from 
order — Appl. cation  by  appellant  tor  protec- 
tion from  arrest.'  3  L  B.  H.  1906  P.  241  Col 
822  P.  11. 

5  Right  to  obtain  possession  of  after- 
acquired  property.  17  M.  L.  J.  14—30  M.  145. 
See  Hitidii  Laio  [{■  V'Tkimer  No,  1. 

6  Security  for  filifig  applicatio7i  by  judg- 
vient  d>blor  to  be  d^cLand  in-soivent  C.P.C. 
S   336. 

The  p-i.itioner  gave  security  for  one  Aziz 
who  I. ad  b<.en  airesled  in  ex  cation  oi  a 
decree.  He  deposited  a  sum  of  money  in 
Court   on    conduiou    that    if   an  application 


Insolvent    fContd.) 

which  was  to  be  made  by  Aziz  v^itbin  a  time 
specified  to  bo  declared  inso.vent  was  rejected 
on  any  ground  whatever,  the  amou'it  depoai- 
ted  would  be  paid  to  the  decree  holder  Th« 
judgement  debtor  duly  presented  his  applica- 
tion for  a  declaration  of  insolvency,  but  be- 
fore any  r^rder  could  be  pa-.i^ed  on  it  he  died. 
Held,  that  the  condition  of  fcbe  security 
was  not  fulfilled,  and  tbe  decree  holder  was 
not  entitled  t.)  the  money  df^posited  by  the 
surety  Krishi  an  Nayar  v.  Ittinau  N  ivar,  I. 
L.  R  24  M.id.,  637,  referred  to.  ASHIQ  ALT 
V.  MOTI  LAL.  I  L.  R.  29  A  466  =  4  A.  ti. 
J.  437- A.  VV  BT.  19a7P.  120 

7  Insolvent  Debtors  Act,  Section  24 — Insol- 
vency proceedings — Fraudulent  transfer-Tra)iS' 
fer  a  short  time  before  insolvency  not  neces- 
sarily fraudulent. 

There  is  nothing  to  prevent  a  person  ia 
insolvent  circumstances  from  bona  fide  dis- 
posing of  his  property  in  favour  of  creditor 
even  though  that  act  may  have  the  effect  of 
disappcint;ing  oth<;r  creditors.  The  trajisfer 
cannot  be  imp^-acbed  on  the  sole  ground  that 
it  wfts  made  only  two  months  before  the 
iosolvrncv  touk  place.  2  All.,  Al'^.  foil  wed. 
TH!^.  OPPlCIvL  ASSIGNEE  OF  BOMBAY 
V.  BRIJ  KISHORE  S-  C  3  A-  L-  J-  604  A. 
W.  N-  1906  P  250 

Insolvent  debtor's  Relief  Act  (Act 

1848)- 

See  Act.  1848  Indian  Insolvent-debtors 
R-lief  Act  Cols.  56    lo  58  P.  I. 

Inspection  of  document, 

1  Lei. t  rs  piteiit  clause  15  -Appeal— Judg- 
ment—  Disc -very  and  in-pection  of  docu- 
ments     4  B  L  R  342  Col.  1273  P.  i. 

2  Inspection  of  Steam  Boilers  Act— Con- 
tract  with  public  servant  —  Conflict  with 
public  duties— Validity  of  contract;  —  Conse- 
quence of  exp'Tt  not  exercising  his  special 
skill  and  relying  upon  others  —  Negligence 
—Damages.     13  C  \V  N  59  Gol   627  P.  II. 

4  Inspiction  of  books — .-Application  for — 
Order  for  production  of  books —Disobedience 
of  order — Dismissal  of  suit — Discretion  of 
Court.  V  W  N  1905  P.  62  Col.  147L  P.  I. 
InstaimenCB 

1  Defaul*--  in  p-iyment  of— Waiver— Limi- 
tation-Suit  for  i'sialments  for  6  years.  11 
C  W  N  903  Col.  1854  P.  1. 

2  Money  payable  by — Default  in  payment 
of  two  instalmenta  — One  instalment,  mean- 
ing of.     10  0  C  6  Col.   1853  PI. 

3  Payment  by,  of  amount  of  rent— Decree^ 
power   of  C'.)urt    to  mike  -High    Court's   po- 
wer of  revision.     11  0  W  N  857  Col.  87  P.  I. 
Instalment  bond 

[  Iiisiaiment  OvMid  — P.jwer  to  pass  decree 
payable  bv  instalnui. Ls.  187  P  L  R  1901  Col. 
1489  P.  II". 

2  Instalm  ^nt  bond  —  Executed  by  some 
of  I  he  judgmettL-debtors  lu  decree-holder's 
favour  in  respect  of  decretal  amouat.  12  G 
W  N  674  Col.  2085  P.  ii. 
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Instalment;  bond    (Contd.) 

3  Instalment  bond— Limitation,  SieA  Li- 
viitntion  Act  IX  of  1008  Art.  75  Col.  ISoJ,  J854 
P.  I. 

4  Iiif^tnhnfiifs  —  Right  to  recover  whole 
amount—  Waiver. 

Part  paymonfc  and  acceptance  of  part  of 
an  overduo  instalment  does  not  amount  to  a 
•waiver  of  right  to  recover  the  whole  amount 
due  which  accrued  on  default  of  payment  of 
the  instalment. 

Similarly  payment  and  receipt  of  inter- 
est catmot  amount  to  such  waiver.  1\I0- 
HES;H  (^IIANDUA  BANEKJKE  v.  (CBINTa- 
MONI  SINGH)  PllO^ANNA  LAL  SINGH 
8  W  N  C  66  =  81  C  83. 

5  Whole  -payable  in  defaiblt  of  any  instalment 
— Suit  for  balance) — Waiver — Interest, 

B  executed  in  a's  favor  a  bond  payable 
by  instalments  providing  that,  on  failure  to 
pay  any  instalment^  A  would  be  entitled  to 
get  the  whole  amount  of  the  bond  together 
■with  interest  at  12  per  cent  per  mensem  from 
the  date  of  the  bond,  oome  of  the  instal- 
ments were  paid  though  irregularly  and  ac- 
cepted. There  was  default  again.  A  sued  B 
to  recover  the  balance  due  upon  the  bond 
•with  interest. 

Held^  that  the  plaintiff  was  entitled  to 
recover  the  amount  sued  for  with  interest 
from  the  date  of  the  decree.  28  A  622  dis- 
tinguished.    RAMDHANI  SAHU    v.    LALIT 

SINGH.    6ALJ  609-A  W  N  1908  P. 
255. 

Instalment  decree. 

1  Decree  payable  by  instalments — In  default 
making  whole  payable— Rights  of  decree  holder 
—  Waiver — Limitaiion. 

Held,  that  no  distinction  can  be  drawn 
between  a  case  providing  that,  on  non-pay- 
ment of  an  instalment,  the  whole  amount 
shall  become  due,  and  one  providing  that  on 
non-payment  of  an  instalment,  the  whole 
amount  may  bo  claimed.  The  provision  be- 
ing for  the  benefit  of  the  creditor,  the  pre- 
sumption is  that  he  does  not  waiv-?  it,  and 
tbe  defendant  may  well  consider  the  whole 
amount  to  be  duo  from  the  time  that  the 
C'-feuiitor  has  a  right  to  enforce  it.  31  G.  297 
(30(J),  24  C.  281  referred  to. 

If  it  is  clear  that  the  decree-holder  had, 
on  default  being  made,  a  right  either  to 
enforce  payment  of  the  whole  amount,  or 
to  issue  exfjcution  for  the  one  instalment 
only,  and  he  actually  applies  for  executing 
the  decree  tor  the  full  amount,  he  thereby 
does  an  ui:(  quivocal  act,  to  the  knowledge  of 
the  defendant,  showing  which  of  the  two 
inconsistent  alternatives  open  to  him  he 
adopts,  and  his  el  ction  is  final.  And  the 
mere  fact  rhnt  he  subsequently  agreed  not  to 
enforce  payment  of  the  whole  amOuut  would 
not  amount  to  revccH.tion  of  his  election. 

Application  for  ►txacution  mide  afler 
three  years  from  the  date  of  snch  d^f -ult  or 
election  will  be  barred.  JETII  \NANI)  TQ- 
TANDAS  V.  LAi..iM.iL  biTALilAL.    1  S  L  ' 


Instalment  'decree    (Contd). 

R:252 

2  Decree  for  payment  of  claim  by  instftl- 
moMts— Suit  on  pro-note.  1  L  B  il  1000-190^ 
P.  HI  Ool.   11S9  P.  T. 

3  Default  in  pi ymc" t-Acceptauce  of  over- 
duo  instalments  -Limitation —Starting  point 
of  limitation.     27  B.  1  Col.  2022  P.  1. 

4  Hypo-thcciiition  of  m.ive&bles— Decree  to 
enforce.     4  B  L  R  577  Col.  876  P.  II. 

5  Provision  as  to  payment  of  whole  decre- 
tal amount  on  dofault»in  payment  of  instal- 
ment.    131  P.  L.  R.  1»02  Col.  1140  P.  I. 

Instalments— Provision. 

1  Provision  as  to  payment  of  ivhole  decretal 
amount — Interest — Post  diam — Damages — Con- 
struction of  bond — Instalments. 

Where  the  bond,  provided,  that  principal 
with  interest  at  the  rate  of  Rs.  1-8-0  per  cent 
monthly  should  be  repaid  by  one  year  after 
the  lapse  of  which  period  payment  would 
have  to  be  paid  on  demand. 

Held,  that  the  plaintiff  was  not  entitled' 
to  pos£  (iie?.;j  interest  at  the  rate  agreed  and 
damages  at  lower  rate  v/ere  properly  awarded 
by  the  lower  Court.  I  L  R,  XIX  All.,  39- 
referred  to. 

A  Court  passing  a  decree  payable  by  in- 
stalments when  no  provision  is  made  as  to- 
charging  interest  on  the  debt,  should  direct 
that  failing  punc-tual  payment  of  any  instal- 
ment the  creditor  should  have  it  in  his  power 
to  enforoa  payment  of  the  whole  amount  P. 
R  ,  73  of  1882,  referred  to.  RAGPaT  RAI  v. 
GHULAM  JILANI.  95  P  L  R  1902- 
Instalment  —  Regulation  XVII  of 
1806. 

1  S.  8 — Mortgage  by  way  of  conditional 
sale — CondUim  as  to  payment  of  mortgage 
money  by  instalments  and  mortgage  operation 
as  sale  in  default  of  payment — ••  Stipulated 
period.*' 

Where  the  mortgagor  agrees  to  pay  Aort- 
gage-money  by  instalments,  and  it  is  stipu- 
lated that  in  default  of  payment  of  any  in- 
stalment the  mortgage  shall  operate  as  a 
sale,  the  mortgage  is  not  one  by  way  of  con- 
ditional sale,  and  the  provisions  of  tbe  Re- 
gulation XYll  of  1806  are  not  applicable 
to   it. 

A  mortgage  cannot  be  foreclosed  before 
the  expiry  of  the  full  term  of  the  mortgage, 
when  mortgage-money  is  payable  by  instal- 
ments, and  default  is  made  ii\  payment,  and 
it  is  provi  jed  in  the  mortgage-deed  that  the 
mortgage  will  operate  as  sale  in  case  of  de- 
fault   in  payment.     HARGOPAL   v.   BHAG- 

WANSAHAi.    38PLR1908. 
Instrunibent. 

1  Of  partition— Stamp  Act— Stamp  duty 
and  penalty  not  tendered  in  original  Court — 
Admission  of  document  by  appelate  Court.  1 
L  B.  R  1900  1902  P.  84  Col.  873  P.  I. 
^■{2  Of  suriender — Tenancy  Act,  section  35 — 
Registration  Act,  section  17. 

An  instrument  of  surrender  such  as  is 
refened  to  in  soc-tion  35  of  the  C.  P.  Te- 
naMcy  Act  1893  does  not  require  to  be  re- 
^isiered   but     an    iiiSXrument     extinguishing 
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Instrument    (Contd.) 

'tenanl-/i  rights'  in  coosidora.tion  of  a  sum  of 
Ks.  100  and  upwards  is  within  tho  scope 
of  section  17  of  Iho  Regiatratintt  Act.  9  G 
P  L  U  122  rt.forr.'d  to.  TlilLOGIlAN 
GOONTU  V.  L\CHMAN  PADHAN,  14  C 
P  L  R  1901  P  29. 
InsulAicient  IXeposit 

1     Deposit  uf  money  by  mortgagor--Wroag 
information    given  by  an  officer  of    the  c'ourt 
IOC    193    Col    1544    P    1. 
Insurable  Interest. 

1  Ahcortairied  a..d  unascertained  goods— 
Whether  modifiable  by  terms  of  contract. 
32   C   810   Col   350   P   I. 

Insurance 

1  Insu»*ance— Insurable  interest  in  goods 
sold.  Sale  of  ascertained  and  unascertained 
goods— Passing  of  property  in  the  goods  sold. 
32   C   81G   Col    350   P    1. 

2  Insurauce,  life  —  Misstatement  as  to 
age — Bolurn  of  premium  paid  on  policy 
subsequently  held  pud  25  M  183,  See  Col 
167,    317    P  I  and    285  P  II. 

3  Maiine  —  Memorandiitn—Contraci — Policy 
of  inbitrance  — Damage  to  goods — Liability  of 
under  waiters. 

In  the  body  of  a  marine  insurance  po- 
licy were  the  words  "  warranted  free  from 
the  particular  average  uniesa  the  vessel  be 
sunk  or  burnt."  The  memorandum  at  the 
foot  after  enumerating  certain  articles  pro- 
ceeded ;  "  All  other  goods  free  from  average 
under  three  per  cent,  unless  general  or  oc- 
casioned by  ship's  being  stranded."  And 
tbtre  was  added  a  note,  in  Gujrati,  which 
included  the  words  when  translated  ''in- 
Buranco  on  the  goods  to  be  without  damage 
— loss  on  account  of  damage  is  to  be  borne 
by  the  owner  of  the  goods."  The  craft,  in 
which  the  goods  were,  was  stranded,  and 
did  not  sink,  but  the  goods  damaged  were 
over  three  per  cent.  The  owners  of  the 
goods  sued  the  under  writers  of  the  policy 
in    respect   of   dauiiige    to   goods. 

The  first  and  last  of  these  provisions 
were  in  writing;  the  memorandum  was  a 
printed   form 

Held,  that  the  defendants  were  not  liable 
for  tho  particular  average  loss  occasioned 
by    the   bhip    being   stranded. 

(2)  that  the  office  of  memorandum  or- 
dinarily is  to  limit,  not  to  impose,  liability, 
so  that  it  would  be  contrary  to  one's  ex- 
pectation that  it  should  have  the  operation 
of  creating  a  liability  where  none  apart 
from  it   existed. 

(3)  that  even  if  the  memorandum  could 
be  regarded  as  capable  of  imposing  a  liabi- 
lity that  would  not  other wiee  exist,  that 
the  memorandum  did  not  create  a  liability 
which  was  expressly  exempted,  in  the  body 
of  the  policy,  and  thus  was  never  under- 
taken. HAJl  HASAM  JANOO  v.  CUOO- 
NILAL  CHOTALAL.  7  B  L  R  282^29 
B  860. 

4  IMarine  — Policy— Total  loss— Interest— 
Demand   of   insurauce   money.    4  B  L  R  205 


1  Insurance    {Could) 

Col   50   P    I. 
I       5     Pttlicy,    Mortgage     of— Absence   of   pos- 
session  of   poiicy.     7    B   L   U    138    Col    1413 
P   I. 

6  Policy  of  Hea  iosuranco— Contract  of 
sea- Insurance.     30  C  565    Col    872    P    1. 

7  Policy  open    and    valu--d    policies — Dif- 
ference— Suit  to   recover    value    of    ^oods  lost 
-  Fraud    and   misrepresentation — Burden    of 
proof.     22   T    L    U    99   Col    2S6    P    II. 
Interest. 

1  .Accrued  due  not  effected  by  damdupat, 
30  B452  Col:    844  P  II. 

2  Accruing  on  a  mortgage  after  decree — 
Liability  to  payment  of  court-fee.  27  A  559 
Col  :  121  P  I. 

S  Of  adopted  son— He  holds  precisely  the 
same  position  as  a  son  born  as  regards  in- 
heritance from  the  adoptive  mother':*  rela- 
tion.    33  C  947  Col:  88  P  1. 

4  After  one  date  of  tender — Mortgage.  8 
C  W  N  153  Col  :    648  P  I. 

5  Express  or  ivipiied  agreement  —Court  can- 
not inter fsre  — Act  XKVILL  vj  L'ioo  S.  2. 

j  If    a    certain    rate    of    interest    is    agreed 

upon  by  the  parlies  either  by  expce&a  or 
implied   agreement,    the  Courts  cauuot  inter- 

'  fere  with  such  rate  and  are  bound  to  allow 
the    same   if    the    contract  is    not    otherwise 

I  invalid.  There  is  absolutely  no  disuretioa 
in    the    matter,     as    is    clear    from   Sacciou    2 

I  Act  XXVf  II  of  1855.     KAGHU  >IAL  v.  BAN- 

DU.    110  P  R  1908. 

36  P  R  1894.  3  A  260,  96  P  R  1901,  29  G 
823,  relied  on;  110  P  R  )879,  55  PR  1901,  A, 
W  N  (1903),  44,  referred  to.  RaGHU  MAL 
V.    BANDU.     110   P  R  1908. 

6  Agreement  implied  tj  pay — Writ'en  de- 
mand—Damages,  104  P  K  1901  CoJ:    ^31  P  II. 

7  Agreement  implied  to  pay — Terms  prin- 
ted on  vouchers  and  bills  as  to  interest. 
55  P  R  1901    Col  :    1489  P  I. 

8  Agreement  to  pay,  when  amounts  to 
penalty —Higher  rate  of  interast.  4  N  L  R 
187   Col:   630  PH. 

9  Allowance  of — At  contract  rate  after 
tbe  date  fixed  in  the  decree  for  rodempiioa 
is  not   compulsory.     29  M  170  Col  :    880    P  II. 

10  Arrears  of  rent — Suit  by  propiietor 
against  under  proprietor  for.  26  a  299  Col ; 
51    P.  I. 

11  Arrears — Interest  on  arrears  of  rent — 
Suit  for  arrears  of  rent  and  interest  against 
tenant — Decne  of  Settlement  Court--U>ider- 
pruprietafy  right— Rent  Act  (XXII  of  IbUGj,  ss. 
3,  108,   cl.  (2)  and    141. 

In  a  suit  for  arrears  of  reut  and  interest 
on  those  arrears,  the  only  question  was 
whether  or  not  the  plaintitf  was  entitled  to 
j  nhe  interest  claimed.  The  decisiou  ot  this 
i  question  depeud«d  upon  whether  the  defeud- 
I  auts  were  uuderpro^irietors  or  mere  tenants 
t  of  the   plaintiff. 

In  ihe  Settlement  Court  the  predecessors 
of  the  defeudauti  sued  the  pi-edecessors  of 
the  plaiutiti  for  sub-proprietary  rights  in 
l^pic  village.  The  .^oUleinent  Ufuuer  held 
thab   the   claimaut^i    wem    not   en  titled   to   a 
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Interest    (Contd.) 

Buh-sctfcloment,  but,  as  the  then  defondantfl 
concodod  to  them  a  ristht  to  a  pormanont 
lease,  the  Settlement  Officer  passed  a  docroe 
in  these   terras. 

''l)pcreo-a  right  of  permanent  loa.so 
with  a  loraission  of  15  per  cotit  in  estimiiti-d 
assets  is  decreed  to  plaimifTs.  The  rent  being 
liable  to  revision  after  each  decade.  The 
rent  is  now  fixed  at  Rs  412  Tho  plaintiffs 
will  not  be  at  liberty  to  sell  or  inorlg!»ge 
without   autiiority  from  the  ovorlord," 

Held,  that  the  decree  was  for  atheri table 
non -transferable  lease  such  as  is  mentioned 
in  section  40  of  the  Land  Revenue  Act  of 
1876;  tor  tho  provision  that  the  rent  might 
be  revised  every  tea  years  told  strongly 
against  tbe  view  that  the  Settlement  Officer 
intended  to  give  the  claimants  an  uuder-pro- 
pri>et,ary    rignt. 

Held,  that  the  defendants  wore  not  utt- 
der-pvoprietora  but  were  tenants  as  defined 
in  flection  3  of  the  Rent  Act  and  they  were 
therefore,  liable  under  section  141  of  that 
Act  to  pay  interest  on  arrears  of  rent  due 
from  them.  MOHAMBD  MEHDI  ALI 
KHAN    V.    RAM    CHARAN.     5    0  0  187 

12  Award  in  decree  for  mortgage  money 
—Discretion  of  <'ourt  in  awarding  interest 
from  date  of  decree  up  to  that  of  realisa- 
tion.    3  0  0  180.     See    Hindu— Stridhan. 

13  Bond-Not  stipulation  in  bond.  11  M 
L  J  186  On  I    1897  P  I. 

14  Oalculatiou  of— Period  — Whether  date 
on  which  money  lent  and  date  on  which 
unpaid  should  both  be  counted.  8  0  W  N 
216    Col    648  P  I. 

15  On,  cesses  due  from  babtiana  property 
— Ueveutie  and  cess — Durhhanga  Rij-^Con- 
tribitl  ion—  Interest — Tenure-holder  -  Proprietor. 

Held,  in  respect  of  r  bnbuana  gratit  of 
cretain  mebals  in  the  Darbh-i,nga  Rcij,  thiit 
the  plaintiff  Maharaja  and  the  defendants 
(holders  of  the  bibuana  grant)  are  neither 
CO  proprietors,  nor  are  the  latter  tenure- 
holdtry    under    the    former. 

Held,  further  that,  in  accordance  with 
the  sanad,  the  defendants  iiiu';t  pay  all 
Government  dues,  (including  cesses),  through 
tbe  plaintiff,  and  if  the  plaintiff  pays  tbe 
aiiuount,  he  is  to  be  fully  reimbursed  by  the 
defendants  ; 

Ht'/d,  also  that  interest  on  cesses  pay- 
able by  the  defendant  should  be  allovved 
at  the  rate  of  12  per  cent,  per  mensem  as 
in  a  contribution  suit.  LALITESHWaR 
SINGH     V.    MAHARAJA     RA  MESH  WAR 

SINGH  Bahadur.   13  c  w  n  ll8 

16  Cessation  of — On  a  mortgage  from  the 
date  of  tender— MaHADAJI  u.  f  AIRAI.  2 
X  L  R  62-     See   mortgage — B"1cmpfion. 

17  Childless  daughter  of  a  testator  attains 
the  status  of  dauf^hter  with  a  son  by  adopt- 
ing a  son.     10  0  W  N  695  33  C  947  Col  88  P  I. 

18  Sonlh'd  Perguunahs  Usury  Laws  (Reg. 
Ill  of  1872)  S.  6—'  Total  interest   decreed'  and 

intermediate    adjustment   of   account^'' — Com- 
pound    interest — Interest  more    than  principal. 
A    executed  a  mortgage  bond  in  favor  of  i 


Interest    (Contd). 

B  pruvidi'ig  for  payment  of  interest  at  a 
certain  rate  and  yearly  rentfl  and  c  mpound 
interest  at  the  samo  rate.  On  interest  fall- 
ing into  arrears,  a  calculation  was  made 
and  all  the  interest,  then  duo,  was  paid  off 
partly  by  cash  and  partly  by  a  ro/ca  leaving 
exactly  tho  principal  sum  out.^tanding.  After 
some  years  A  deposited  under  S  83  of  the 
Transfer  of  I'roperty  Act,  with  the  permis- 
sion of  the  Court,  certain  amount  which 
added  to  the  total  interest  naid  bjf">r9,  made 
up  twice  the  original  debt.  A  acted  on  the 
principle  that  tbe  Rule  of  double  the  original 
sum  governed  the  debt  according  to  the  law 
prevM.iliwg  inthoSonthal  Perg-unnahs.  The 
amount  deposited  was  "drawn  out  by  B. 
B.  then  sued  A  to  recover  the  amount  allegfid 
to  be  still  due  from  biin.  The  Cjurt  of  first 
instfvnce  dismisiaed  thn  suit  on  the  ground 
that  B  had  already  received  the  maximum 
amount  legally  recoverable  ;i.nd  could  obtain 
nothing  further.  The  que.stion  for  decision 
before  the  High  Court  was  maioly  as  to  the 
meaning  of  the  words  '  the  tt)tal  interest  dec- 
reed '  and  '  itit'-rmediate  adjustment  of  ac- 
counts '  in  S.  6  of  R-rg.  Ill  of  1872  as  amend- 
ed by  S.  24  of  Reg.  II  of  1893.  As  to  the  lat- 
ter,  the  two  Judges  who  barred  tbe  case  ori- 
ginally being  of  che  same  opinion  held,  that 
the  words  should  be  interpreted  with  refer- 
ence to  the  particular  facts  of  each  cise  and 
in  the  present  case,  the  compound  interest 
claimed  was  not  barred  by  cl.  (a)  of  the  sec- 
tion. But  as  to  the  former,  tho  Judges 
differed.  Pargiter  J  was  of  opinion  that  tlie 
words  'total  interest  decreed  '  meant  the  total 
amount  of  interest  which  the  Court  decrees, 
either  explicitly,  if  none  has  been  paid,  or 
by  implicaf.io;!,  if  i'  determines  the  amount 
outstanding  by  reference  to  previous  pay- 
ments or  adjustments.  Consequently,  he 
held,  that  in  c  i.'se  can  the  Court  decree,  as 
interest,  a  larger  sum  than  what  would,  to- 
gether with  prior  payments,  if  anv,  equal 
the  original  loan  or  debt  But  Ghose  J., 
was,  of  opinion,  tliat  there  was  notiiing  de- 
cla*-iog  that  an  agreement  between  two  per- 
sons in  the  Sonthal  Pergunnahs  to  pay  in- 
terest at  any  rate  they  please  or  any  pay- 
ment of  interest  exceeding  double  the  amount 
of  the  loan  was  unlawful.  It  was,  therefore, 
competent  to  the  parties  in  this  case  to  ad- 
just the  claim  of  interest  that  was  due  in  the 
way  tUey  did. 

Though  the  section  was  enacted  for  the 
purpose  of  checking  usurious  claims  of  cre- 
ditors, the  Courts  cannot  give  any  relief 
except  what  the  law  expresply  authorises. 
The  word  total  interest  decreed,  in  conse- 
quence, had  no  reference  to  sums  paid 
amicably  between  the  parties.  It  refers  only 
to  sums  claimed  as  inherest  in  the  suit.  la 
consequence  of  this  difference  of  opinion, 
the  case  was  referred  to  the  t'hief  Justice, 
who  concurred  with  the  opinion  of  Pargister, 
J.  and  held  that  the  words  total  interest 
aecreed  must  be  read  in  relafion  tj  the  limit 
of  the  claim  and  the  total  interest  recover- 
able should  not  txceed    the    Principal  of    the 
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I       principal   of   the   original  debt.     Appeal  dis- 


0  238   referred  to.     HAM   OHANDUA  MAR- 
WARI   V.    HANI     KESHOBATI     KUMAHI. 

1  C  L  J  182. 

19  Compound  interest— Interest  at  en- 
hanced rate  on  d"fault,  when  penal.  11  O 
0   307   Col   630    P    II. 

20  Compound  interest— Mortgage — Trans- 
fer of  Properly  Act  {IV  of  18S'^),  S.  86,  83 
—Civil  Procedure  Code  {Act  XIV  of  1882), 
8.  322,  2U9  -Interest  for  period  betiueen  date 
fixed  by  decree  for  payment  and  date  of  rea- 
lization— Interest    on  coats. 

The  appellant  (mortgagee)  brought  a  suit 
for  the  sale  of  the  mortgaged  property  against 
the  reapoudents  (mortgagor  and  subsequent 
mortgagees).  The  Lower  Court's  decree  di- 
rected that  the  mortgagor  should  pay  the 
principal  sam  secured  by  the  mortgage,  with 
interest,  up  to  the  date  of  the  institution 
of  the  suit  as  providad  by  the  mortgage  ; 
that  ke  should  pay  interest  on  the  amount 
claimed  from  tha  date  of  the  institution 
of  the  suit  up  to  the  data  of  the  decrea 
at  the  rate  of  six  par  cent,  a  year;  and 
that  he  should  ^xy  interest  on  the  total 
amount  and  costs  from  the  date  of  the  dec- 
ree to  the  date  of  payment  at  the  same  rate. 
Tlio  rate  of  interest  provided  by  the  mort- 
gage was  nine  per  cent,  a  year.  It  was  also 
provided  by  the  mortgage  that  interest  should 
be  paid  half-yearly  and  should,  if  not  so  paid, 
be  added  to  the  principal  and  bear  interest 
at  the   same   rate 

Held,  that  the  terms  of  S.  86  of  the 
Transfer  of  Property  Act  exclude  the  discre- 
tion conferred  on  the  Court  by  S.  209,  Civil 
Procedure  Code,  in  cases  coming  under  the 
Transfer  of  Property  Act;  that  S.  86  of  that 
Act  binds  the  Court  to  give  a  decree  at  the 
rate  of  interest  provided  by  the  mortgage 
if  it  be  a  rate  to  which  no  valid  legal  ob- 
jection can  be  taken  ;  and  that  interest  must 
be  so  computed  down  to  the  day  fixed  by 
the   Court. 

Hdd,  also,  that  where  a  mortgage-deed 
stipulates  for  payment  of  half-yearly  instal- 
ment's of  interest,  an^,  in  case  of  default  in 
Buch  paymeut,  provides  for  compound  in- 
terest, such  stipulation  must  be  enforced, 
the  provision  for  the  payment  of  compound 
interest  not  beirg  in  the  nature  of  a  penalty, 
and  there  being  no  question  of  fraud  or 
oppression,  improper  dealing,  exorbitant 
, amount  dealing  with  an  ignorant  person  or 
[any    such    consideration. 

Held,  therefore,  that  the  appellant  was 
i_antitled  to  interest  at  the  rate  stipulated  in 
the  mortgr'g.^  de^d  and  to  compound  in- 
terest up  to  the  date  fixed  by  the  decree  for 
payment. 

Held,  also,  that  S.  86  and  88,  Transfer 
of  Property  Act,  do  neither  exclude  nor 
authorize  the  awarding  of  interest  after  the 
date  fixed  by  the  decree  for  pnymont;  that 
in  making  a  decree  for  sale  under  the  Trans- 
Ut  of  Property   Act   the  Court  may  under 
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S.  209,  Civil  Procedure  Code,  order  interest 
at  such  rate  as  it  deems  reasonable  to  be 
.paid  for  the  period  between  the  date  fixed 
by  the  decree  for  payment  and  the  date  of 
realization.  The  provisions  of  S.  200  being 
applicable,  interest  after  the  dato  fixed  by 
tho  decree  for  payment  is  in  the  ^iscretioa 
of  the  Court,  notwithstanding  that  a  fixed 
rate  of  interest  is  mentioned  as  payable 
"  up  to  realization"  in  the  mortgag3  The 
discretion  of  the  Court  might,  how^-ver,  be 
guided  by  'the  contract  between  the  par- 
ties. 

Held,  also^  that  the  appellant  was  en- 
titled under  S.  222,  Civil  Procedure  Code, 
to  the  interest  allowed  on  costs  — ALLAHA' 
BAD  BANK,  LD.  v.  SYED  MOHAMED  JA- 
WAD,   2    0  C   37. 

21  Compound  interest  on  money  award- 
ed to  vendee  — Whether  allowable  under  S. 
15  of  the  Punjab  Law  Act  109  P  L  U  1903 
Col    585    P    11. 

22  Compjund  inf  erest — Penally. 

The  mere  charge  of  compound  interest 
at  a  rersonable  rate,  when  the  rate  charged 
upon  the  interest  is  not  in  excess  of  the 
rate  charged  upon  the  original  principal, 
is  not  in  itself  a  penal  coudiiio-i  25  A  26 
and  161;  29  C  51  followed.  MUL  SINGH 
V.   KISHAN   GOPAL.     58    P    R    1904- 

23  Compound  interest  provided  for  6.y  a 
subsequent  clause  in  a  mirtgige  deed — Mori' 
gage — Construction  of  deed— Clause  as  to  mort- 
gagee accepting  pnfi's  in  lieu  of  interest  qu%- 
lified  by  sid)segucnt  clause  not  inconsistent  with 
former  one — Liabili-y  for  conipumd  interest 
— Sums  payable  on  redemptiMi   of  mortgage. 

A  deed  of  mortgag^^  after  providing  for 
payment  of  interest  at  a  certain  rate  and 
stating  that  "if  as  a  mark  of  favour,  the 
mortgagors  let  the  interest  remain  unre- 
alizi^d,"  tho  principal  should  be  payable  with 
compound  interest,  stipuiat-id  by  clause  6 
that  "  if  the  mortgigen  tock  possession,  she 
will   ba    entitled    to    receive    ttio    net    profits 

in  lieu  of  interest,  ami  dari'  g  her  poa- 

session  the  intere-^t  and  profits  sha'i  be  deem- 
ed equal"  ;  clause  11  was  to  tho  off  ct  that  "if 
during  the  period  ofpjsse-sion  of  the  morb- 
gageo  the  proti^s  do  not  cjver  the  amount 
of  interest,  we  the  mortgagors  will  mik^i  good 

the  deficiency if  we  cinnot  m:ki  good 

the  deficiency    we  will    pay    it    with    interest 
\  at  the  rate  motioned  above  at  the    tima  of  re- 
demption.''    The   mortgagee    took  possessioa 
1  under  the  mortgage. 

Hdd,  in  a  suit  for  redemption  tljat  oq 
I  the  construction  of  the  deed,  although  the 
j  prima  facie  meaning  of  cl.  6,  namoly,  that 
I  the  mortgagee  accepted  the  pro  its  la  lieu  of 
I  interest  was  no  doubt  qualified  by  cl.  11,  the 
I  latter  clause  was  not  to  be  !••  j  cted  as  being 
I  inconsistent  with  the  former  one. 

Held,  also  that  the  mortgigors  were  liable 
'  to  pay  compound  interest  ou  the  deficiency 
I  which  they  undertook  to  p  iv  l">v  cl.  11.  JA- 
I  VVAHIR  SINGH  V.  SOMEoH  <VAR  DAT.     10 
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C  W  N  S?66  ;  8  C  L  J  854-1  M  L  T  6fi- 
28  A  225  (P.  C) 

24  Compound  interest,  fitipnlation  for-- 
No  ponaUy.  See  Contract  Act  IX  of  1872  S.  7-i 
Col.  338  to  317  r.  I. 

25  Contract  to  pay  —  Undue  iniluor.ce, 
unconscionable  bargain.  80  P  L  K  1U05  -  13 
P  R  1905Col.  258  P.  I. 

26  Contract  to  pay — At  rate  higher  than 
12  per  cent  on  rent  is  against  the  Bengal 
Tenancy  Act,  and  is  not  culorccablo  3  C.  L. 
J.  891  Col.  124   P.  II. 

26  (a.)  Costs  cannot  be  allowed,  if  not 
awarded  by  appellate  court  33  C.  494  Cols. 
603  P.  I. 

27  Court's  power  to  award— Discretion.  9 
B.  L.  R.  550  Col.  211  P.  II. 

28  Creditor  dying  leaving  will  but  witli 
cutcxccutors-  — Running  of  inteiest— Coinmon 
law   4  M.  L.  T.  335  Col   G21  P.  11. 

29  Damages— Deprivation  of  money  one 
5  C.  W.  N.  35t>Col.  1921  P.  I. 

SO  Damages— Principal  paid  — Whether  da- 
mages could  be  claimed  in  suit.  4  B.  L.  K. 
205  Col.  50  P.  I. 

81.  Date  fixed  for  payment— Further  in- 
terest— Ambiguity — Execution  court,  duty  of 
5  C.  W.  N.  137-3  B.  L.  R     61  Col.  8C5  P.  11. 

82  Conflict  of  Law — Jurisdiction  over  non- 
resident foreigner  — Foreigner  residing  in 
country  subject  to  the  same  soveriegn— Eng- 
lish courts  — Jurisdiction  of,  over  suhjecis  in 
India— 5  C.  W.  N.  741  Col.  506  P    I. 

SS-  Future  interest  to  date  fixed  for  payment 
in  Decree. 

A  decree  directed  payment  of  mortgage 
money  and  costs  of  the  suic  with  future  inter 
est  to  the  date  fixed  for  payment,  lield,  that 
the  decree-holder  wasentitled  to  interest  until 
lealization  28.  I. A.  and  34  l.A.  9.  F.  RAJA 
GOKULDAS  «;.  SHETH  GHASTRAM,  IQ  B- 
L.  H.  144  (P.C  )■ 

S4  Decree  for  sale,  against  father— Mort- 
gage of  joint  family  property— Liability  of 
sou  under  decree  obtained  by  mortgage 
against  father — Partition,  decree  for— 4  u.  C. 
93  Col.  1176  P.  II. 

85  Decree  against — Binding,  nature    of — 
As  a  Hindu  widow    although  she  takes  in 

some  respects  only  a  qualified  interest  in  her 
husband's  estate,  fully  represents  that  estate. 
the  succeeding  heirs  are  bound  by  a  decree 
properly  and  fairly  obtained  against  her.  9 
M.I. A.  539;  21  C.  8  ref.  to.— HARMANOGE 
NARAlN  SINGH  V.  RAMPROSAD  SINGH. 
eCLJ  462. 

86  Cross  objections  maintainable  only  re- 
garding the  principal  appeal— Separate  ap- 
peal with  respect  to  separate  orders  passed 
on  separate  apneala-lO  O.C.  214  Col.  1664 
P.  I. 

37  Value  of  right,  title  or  interest  in  im- 
moveable property  created  by  mortgage— In- 
terest and  principal.    4  N.L.R.  86  P.l. 

38  Enhanced  rate  of  interest  in  case  of 
default  in  payment — Penalty— Compensation. 
3  0.  C.  168  Col.   347  P.  I. 

S8  Eujoymeat   of  debtors  Jand  in  lieu   of 
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is  payrriont  by  him  of  so  as  to  eavo  limitft- 
tion — Interest  — Payment  of,  need  not  be  ia 
money.  16  IM. L.J.  99-29  M.  234  Col.  1791 
P.I. 

40  Execution  of  decree  granting  mesne 
profits— Interest  whether  allowable  when  not 
provided  for  by  deoreo  3,  3  C.  329  Col.  1797 
P.  I. 

42  Exorbitant  rate  of  interest,  whether  pe- 
nalty. 

A  large  and  apparently  exorbitant  rate  of 
interest  is  not  necessarily  a  penalty.  NARA- 
YANA  riLLAY  v.  MUTHUSAWMY  TE- 
WAN,    4M.LT87. 

BODDAM  AND  MUNRO,     JJ. 

R('f,'rence:—^2b  M.  343,  F. 

42  Prom  date  of  suit  to  date  of  Decree — 
Discretion.  9  C.  W.  N.  421—32  C  582  Col. 
1067  P, 1. 

43  Future— Provision  for  payment  of — 
Meaning  of  the  expression  till  payment  in — 
Future  interest— .Provision  in  decree  for  pay- 
ment of  J.  N.  L.  R  48,  Col.  528  P.  II. 

44  Interest  — Compound  interest  uncon- 
scionable—Agreement— Delay  in  filing  suit — 
Pavdah-nashin  lady.  J  dealings  with-~Mort- 
gago  executed  by.  7  C.  W.  N.  876-31  C.  233 
Co!.  49  P.  I. 

45  High  rate  of,  in  v/hat  cases  a  penalty.  10 
C.  W.  N.  1020  Col.  342  P  I. 

46  Hundi,  suit  on — Interest — Presentment 
— Appeal  — Ground  urged  for  the  first  time  at 
the  hearing  of  appeal  -  Negotiable  Instru- 
ments—Interests on  Negotiable  Instruments. 
6  P.  L.  R.  1905  '  ol.  341  P  I. 

47  Implied  agreement  between  parties  that 
interest  would  be  charged  if  goods  sold  were 
not  paid  for  on   delivery — Reasonable  interest 

\  ouglat  to  be    allowed— 2.    A.  J.  3—27.    A.    361. 
Col     370  P.I. 

48  Implied  authority  to  agree  payment  of- 
Suii  for  money  advanced  to  agent  for  benefit 
of  principal— Trincipal  and  Agent— Agent, 
authority  of— Agent,  act  of-Beyond  authority. 
6.  C.L  J.  639.  Col.  2031.  P.II. 

49  Decree— Construclio7i  of — Date  6f  pay- 
meiit  of  interest. 

The  words  '  date  of  payment '  in  a  mort- 
gage decree  do  not  mean  the  date  of  the  or- 
der absolute  fixed  under  the  provisiona  of 
Section  86  of  the  Transfer  of  Property  Act, 
but  they  mean  the  date  of  realization.  As  to 
the  award  of  interest  see  26  Cal.,  39  &  21A11., 
361  followed.  MANNOO  LAL  v.  DURGA. 
PRASAD  SINGH.  5  ViT.  N.  C-.  653. 

50  Liability  of  under-proprietor  for  rent 
when  out -of  possession  and  for  interest — Suit 
for  arrears  of  rent—EMnt  Act  (XXII  of  1886), 
ss.  108,  cl.  [2),  141. 

The  plaintiff  a  taluqdar  brought  a  suit 
for  arrears  of  rent  against  certain  per- 
sons to  whom  a  mahal,  part  of  the  Ta- 
luqa,  was  transferred  by  the  Deputy  Oommia- 
sioner  acting  under  powers  given  by  the  Oudh 
Rent  Act  of  1869,  s.  125,  and  the  Cud  Land 
Revenue  Act  of  1876,  s.  121  and  against  cer- 
tain other  persons  entitled  to  sub-proprietary 
rights  within  the  same  mahal  subject  to   the 
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trADsfef.  These  latto.r  persons  apserted  that 
they  were  not  liable,  their  shares  htjing  in  the 
possession  of  the  transfereeg. 

Ile.ldy  that  under- proprietors  whoso  bene- 
ficial interest  has  been  transferred  by  an 
official  act  to  persoas  who  thereby  hcoomo 
possessors  of  the  whole  viahal  are  not  liable 
to  pay  rent  to  the  Taluqdar  for  such  time  ati 
they  are  out  of  possession. 

Held,  further,  that  under- proprietors  are 
not  liable  to  pay  interest  on  arrears  of  rent 
due  from  them,  for  proprietors  are  not 
tenants,  within  the  meaning  of  s.  141,  Oudh 
■  Bent  Act  of  188G-MOHAiMME[)  MEHDI 
ALI  KHAN  V.  MOHAMMED  YASfN  KHAN, 
f  26  C  523-26  L  A.  II-3  C.  W-  N  ,  218  = 
2  0.  C  288. 

51  May  be  recovered— Meaning  of  Interest 
— Policy  of  insurance  — Demand  of  insurance 
money  -  Acceptance  without  prejudice  to  tho 
claim  for  interest.   4  B.  L.  H.    205  Co!.  50  P  I. 

52  Mortgage— Banker  and  customer  — In- 
tersht  Payment  from  customers  current  Ac- 
count—Appeal to  Pr.vy  '  ouacil.     Record   for 

—  IrrelevC'L  matter  not  to  be  included  iu  the 
record.    9  C.  W.  N   745  Col.  10  P.  II. 
■     63     Mortgage  — Charge -HedemptioQ— In- 
terest.    6  P  L  R  7  Col    13-28  P  I. 

54  Mortgage — Claim  for  recovery  of- 
By  sale  of  mortgaged  property  -  Damages — 
7  O  C  11  Col   1895   P  I. 

55  Mortgage  — Tonsiruction  of  documents 
— Mortgagees  claim  for  interest  on  mort- 
gage—SHEO  UATAN  SfNGH  v.  BAL  KI- 
SHAN  aUas  PaLTaN  IiAL.  6  0  G  18- 
See   Mortgage.— 

56  Claim  for,  wlun  usufructuary  mort- 
gagee does  nut  take  possession  of  mortgaged 
proper  t7j— Mortgage. 

Where  a  usufructuary  mortgage  does 
not  take  possession  of  mortgaged  property 
and  thereby  lost.3  the  proj5ts  which  be 
would  have  otherwise  obtained  he  cannot 
subsequently  claim  interest  in  lieu  of  those 
prcfils.  ^elect  Case  304  Mahadyji  v.  Jodi 
(1)  and  Mahadflji  v.  Bagirartbibai  (2)  refer- 
red to.  BHAWANI  PEKSHAD  SINGH  v. 
SAHIB    DIN   L.VL.     9  0  C  144- 

57  Mortgagee — Redempiion— Towu  o-f  re- 
demption— Covenant  by  mortgagors  to  pa,y 
interest  —  Construction.  HQ  a  734  Col  595 
P    II. 

58  Mortgage  -  Construction  of  decree— Inte- 
rest— Date   of  realization. 

A  mortgagee,  who  has  obtained  a  decree 
for  sale  awarding  interest  up  to  the  date 
of  realissation,  i-s  entitled  to  interest  upon 
hi3  mortgage  money  up  to  the  date  of  the 
eonfirmation  of  the  saia  Manilal  Umedram 
V.  Nanabbai  Mauaklal.  (I  L  H.  28  B  2i'A} 
referred  to.  MEGH  ■  J  MA  IIWa  i?,!  ;•  's  :Ui. 
SING    MOHAN    THAKUll      33   r.,-J3  i 

59  Mortgage  —  Drcie^   —  !■  itj  t-M,    up  Co  j 
what  time  and  on  what  basis  to  be  calcal   ted 

—  Auibiguous    dtcree— Rule     of    co-Qstractica  I 

—  3  C  L  J  lyS  Col   527  P  II.  [ 

60  Mortgage   deed- -Date     fixed    for    le    | 
payiii&at    of   doLt — Distinct  to    pay   iuierust 


luterest    (Gontd.) 

at  a  stipulate  ratQ--Righb  to  claim  interest 
after  the  one  date  for  the  principal.  22  P  R 
l'J05--37  P  L  R  1905  Col  150.)  P  I. 

61  Mortgage  —  Interest— Mortgage  for  a  fixed 
term— Promise  to  pay  interest  till  realization 
of  debt. 

The  mortgage  in  suit  was  made  for  a 
year  and  it  was  pr&vided  in  the  mortgage 
that  tho  interest  at  the  specified  rate  would 
be  charged  up  to  tho  date  of  pay- 
ment of  tho  whole  mortgage-debt.  The 
mortgagee  brought  a  suit  for  recovery  of 
the  principal  and  tho  interest  due  on  the 
mortgage  from  the  date  of  the  execution 
of  tho  mortgage  deed  until  the  date  of  pay- 
ment. The  Court  allowed  interest  at  the 
rate  specified  on  the  mortgage  for  one  year 
only  and  post  diem  interest  by  way  of  da- 
mages for  six  years  only  and  digRllowed 
the  claim  as  to  the  rest  as  barred  by  limi- 
tation. 

Held,  that  the  stipulation  aa  to  interest 
being  independent  of  the  covenant  as  to 
the  payment  of  the  mortgage  money  the 
plaintiff  was  entitled  to  the  interest  claim- 
ed by  him.  77  P.  B.,  1898  referred  to. 
RADHA     KI3HEN     v.    KaRIMULLA.     93 

p.  R.  1905-50  PL.  R.  1906. 

63  Mortgage— Interest— Mortgagor  bound 
to  pay  ioteirest  up  to  tho  date  of  payment 
—Mortgagees  right  to  compensation  lor  re- 
pairs Hiid  improvements.  33  P  Li  R  1903. 
See   Iiiipri'veirient    No   S. 

63  Mortgage  — Interest  up  to  date  of 
payment  — Mortgage — Interest  at  stipulated 
rate  -  Redemption  —  Subsequent  interest^ 
Ruled  and  orders  476,  477  and  605- Force 
of    the    rules— 6   OWN    7G9    Col    16   P   II. 

64  Interest— Mori  gage-deed— Interpretation 
of- 

Where  the  mortgage-deed  provided  that 
the  mortgngors  will  redeem  the  laud  in 
one  year,  paying  the  principal  debt  and 
interest  at  the  rate  of  one  per  cent  per 
mensem,  and  in  case  of  default  the  mort- 
gagee may  take  possession  of  the  land  mort- 
gaged in  lieu  of  (ruceivingj  the  principal 
sum  and  interest,  and  the  mortgr.gee  claim- 
ed interest  for  the  period  aubssquent  to  the 
expiration  of  the  period  fixed  tor  tho  re- 
demption of  the  mortgage  and  up  to  the 
date  of  the  mortgagee's  obtaining  posiesbioa 
of    the    iaud. 

Hrld,  that  the  correct  inteprelation  of 
the  deed  was  that  the  mortgage  was  £0  be 
a  simple  one  for  the  period  of  one  year, 
and  if  not  redeemed  by  that  time,  was  to 
be  converted  into  a  usufructaaiy  mortgage 
with  possession.  I  L  R  19  All  39  P  C  dis- 
tingwnhed.  MOHAiN  LAL  y.  MUKIM.  175 
P   L   R  1901  =  111  P  R  1901. 

65  U^ai'ructuary     Mortgage  —  Converted 
from   simple   morigago  by    mortgagee  taki.   ' 
possession- In terebt.     5  0  0    266  Col  605  P 
See    Mortgage. 

66  Mortgage  money- Mortgagor  willing- 
to  redeem — Mortgagees— Demand  of  tlie  ful- 
ul'iiien-t   oL  coubraci  —  Duty  —  Dtrntkadaats 
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Interest    (Covtd). 

fniilt.     4  r.  L  \l  -158  -2G  B.  G13  Col.    308  P.  I. 

67  Murig^igo  of  minors  property  by  na- 
tural n.nd  clefooto  guardiau  —  Liability  of 
minor— Liability  to  pay  intorest— Rate  of 
intereat— Bttiielit — Loan  raised  to  save  ances- 
tral property.     5  C  L  J  542  Col.  1101  P.  II. 

68  "Mortgage  not  providing  for  pc^t  diom 
inU-rost.  21  P  L  W  l<JU3-i)5  P  R  1U02  Col. 
890  P.  11. 

69  Mortgage -Covstruclion  of  deed— Right 
to  'nuiectn- liiglu  /o  •poasi'ssion  —  Intared  for  the 
period  during  lohich  posst^ssion  is  not  delivered 
to  moitgagec. 

Dubidiu  V.  Javvahir  Singh,  First  Civil 
Appeal,  No.  117  of  1901.  and  Jawabir  Singh  v. 
Debidiu,  first  apptal  No.  63  of  I'JOl  decided 
ou  21th    March,    1903.     See  Mortgage. 

70  Mortg.uji^ — Simple  vntere^t  only  ^provided 
—  ISio  mentiun  of  rests — Trade  custom — Contract 
to  ihe  contrary. 

In  th'  absence  of  any  custom  of  trade 
and  in  Lhe  absence  of  any  contract  to  the 
contrary,  express  or  implied,  where  a  bond 
provides  only  simple  interest,  only  simple 
interest  cau  be,  allowed.  MCHAMED  v. 
EZEKIEL.    7  BL  R  at  720 

71  Morigi(ji> — Hindu,  luiduiv — Interest  pro- 
vided by  7intt'gistered  "rukkas" — Appeal,  vew 
flea,  tak:n  in. 

M.  S.,  a  ti'.lakdar,  executed  three  deeds  of 
morlgago  in  fuvuur  of  ilu-  plaintiff  giving,  ou 
tlie  occasion  oi  each  moMgnge,  a  rukha  or 
writien  promi&e  lo  piy  additional  interest. 
Aller  his  doatii,  a  tourlh  mortgage  was  exe- 
cuted by  his  widow  for  money  due  on  ac- 
cuuitt  ol  interesi  including  that  stipulated  in 
the  rukkas  The  plaintiff  brought  the  pre- 
sent suit  to  enfutcu  his  claim  under  these 
deeds  of  morlgago.  It  turned  out  that  no 
enquiry  was  made  into  the  means  and  cir- 
cumiLauce.s  oi  the  widow  who  was  a  pardah- 
nashin  lady  and  who  stated  in  her  deposition 
that  the  account  had  u3ver  been  put  before 
her  or  settled  by  her  and  that  she  did  not 
know  that  the  mortgage  was  on  account  of 
interest.  Tiiis  statement  was  not  contradict- 
ed by  any  evidence. 

Held,  that  the  fourth  mortgage  executed 
by  the  widow  wus  invalid  and  could  not  be 
enforced. 

Hdd,  that  the  rukkas  did  not  affect  the 
mortgaged  property  and  could  not  fetter  the 
equity  of  redemptiou  as  they  were  unregis- 
tered. 

Held,  also,  that  the  question  whether  a 
decree  against  the  estate  of  the  deceased 
talukdar  could  be  given  based  on  his  perso- 
nal liability  under  the  rukkas,  was  not  raised 
in  the  plaint  or  referred  to  in  the  pleadings 
or  issues  and  could  not,  therefore,  be  dealt 
with  in  the  appeal.  TIKA  RaM  v.  DEPU- 
TY COMMISSIONER,  BaRABANKI.  9  0 
C ,  209 

72  Mortgage  -Upon  mortgage  money  sub- 
sequent  to  deposit  iu  Court.  4  0  C  387.  See 
Mortgage. 

73  Mortgage— Bedemplion,  suit  fur-Estoppel 
^-liiUreU  on  u$i4.Jruccuary   inorlgagi. —  UnQun- 


Interest    (Contd.) 

scionahle  bargain— Construction  of  inorlgaffe- 
deed — Usnf'nicluary  morUjnge. 

In  18:38,  one  A,  S.  mortgaged  hia  hastate 
to  F.  S.  In  1866  or  1867,  the  appellanta  and 
other  representatives  of  A.  S.  sued  B  S.,  the 
representative  of  F.  S.,  for  redemption,  'lhe 
appellants  compromised  and  withdrew  from 
the  suit  so  far  as  it  concerned  their  one-third 
share  (jf  the  estate,  and  in  consideration  of  a 
further  advance  of  Us.  500  and  Rs.  3,019-lO-H 
found  to  bo  th(ir  share  of  the  former  mort- 
gage-debt, executed  the  mortgage  in  B.  S.'a 
favour  which  tlie  appellants  seek  to  redeem. 
The  terms  of  the  mortgage  were  :  (1)  That 
the  mortgage  would  b)  redeemable  after  30 
years  in  the  month  of  JetJi  on  payment  of 
the  principal  and  "  int-.'rest  at  the  rate  of  two 
per  cent."  (2)  That  thn  mortgagee  would 
receive  and  retain  the  profits  of  the  mort- 
gaged property.  (3)  That  the  mortgagors  at 
the  time  of  r.  demp  ion  would  pay  to  the 
mortgagee  tnkavt  advances  and  other  arrears 
which  would  then  be  due.  The  appellants, 
iu  their  suit  for  redemption  of  the  mortgage 
of  the  14th  January,  18G7,  stated  in  their 
plaints  that  under  the  mortgige,  it  was  sti- 
pulated wrongfully  {nnjaez)  that  the  mort- 
gagee slioiald  receive  two  per  cent,  per  men- 
sem in  addition'  to  the  profits  of  the  property 
and  tliat  the  respondents  were  not  entitled 
to  both.  Thp  respondents  pleaded  that  the 
appellants  had  no  intsre.st  in  the  property  in 
suits  as  ihu  lormer  mofignge  had  become 
irredeemable  when,  tht-i  mortgage  of  the  14th 
January,  1867,  was  executed  and  Rs.  75,000 
were  due  on  the  mortgage  on  account  of 
prit;cipal,   interest,    arrears   of    takavi,   etc. 

Held,  that  B.  S.  admitted  that  the  mort- 
gage was  redeemable  and  by  that  admission 
induced  the  appellants  to  withdraw  their- 
suit  and  that  the  respondents  as  his  repre- 
sentatives, are  estopped  from  denying  that 
the  former  mortgage  was  redeemable  in 
1867. 

Held,  also,  that  the  appellants  were  liable 
to  pay  on  account  of  interest  only  two  per 
cent,  on  the  principal  for  the  whole  terms 
of  the  mortgage,  the  terms  of  the  deed  be- 
ing iu    themselves  unambiguous   and    plain. 

Had  there  been  an  agreement  to  pay 
interest  at  the  rate  of  two  per  cent,  per 
mensem,  there  would  be  no  sufficient  rea- 
sons for  finding  that  such  a  bargain  was 
unconscionable  and  should  not  be  enforced — 
CHAMPAT  SINGH  v.  LAKH  A  S1NGH»  5 
0  C  155. 

74  Mortgage -Where  exact  amount  not 
teudered-Redemption— Tender  of  mortgage 
money.  BaLDEO  PARSHAD  v,  INAYaX 
KHAN,  6  0  C   135. 

See   Mortgage. 

75  Matter  directly  and  substantially  in 
issue— Different  causes  of  action  -  Custom — 
Hindu  Law — Succession  of  daughters  and 
collaterals  — Dutv  of  mortgage  to  keep.  95 
P  L  R   1908    Col   962    V    1. 

76  Separate  suit  not  barred  — Insolvency 
—Suit  on   Qid&x   for  costs  awarded  by  Inaol* 
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vonoy  Court— No  provision  for   interest.    9  0. 
W.  N.  952  Col:  108G  I>.  I. 

77  Ou  costs-Whero  not  awarded  by  the 
Privy  Council  cannot  be  awarded  by  Court 
executing  the  decree-Sale  of  properties  given 
aa  securtiy.    9  C.  W.  N.  372  Col.  G03  P  I. 

78  Mesne  profits.  Decree  for — Interest — Civil 
Frocedure  Code  {Act  *XIV  of  1882),  Section  211. 

The  mesne  profits  are  duo  from  the  mo- 
ment of  jjussession  wrongfully  held  by  the 
defendant,  and  interest  upon  8ucl|  mesne  pro- 
fits from  the  day  on  which  each  instalment 
became  duo.  The  term  'mesne  profits'  in- 
clude interest  on  mesne  profits. — 27  Cal..  951, 
referred  to.  NaRPAT  SINGH  u.  HARGYAN. 
W  N  A  ,  1903  p  42-25  A-  275- 

79  On  money  due  in  restitution,  rate  of — 
Reversal  of  decree  —  Restitution  —  Interest 
claim  for  on  the  amount  to  be  recovered — 
Notice  not  specifying  claim.  17  M,  L.  J.  247 
Col.  1113  P.  I. 

80  Transfer  of  Property  Act  (IV  of  1882) 
Section  83,  84 — Tender  by  mortgagor — Minor 
mortgagee — Duty  of  rnorlgugor. 

The  mortgage-dL-ed  provided  that  the 
mortgagor  was  not  entitled  to  redeem  after 
the  25th  October  189!)  without  paying  interest 
to  the  25Lh  October  1909.  On  the  12th  Oc- 
tober 1899,  the  mortgagor  deposited  in  court 
the  amount  then  due  ou  the  mortgage.  The 
morigagL-e  being  a  minor  the  appointment 
of  a  guardian  ad  li.te.in  for  the  purpose  of  re- 
ceiving notice  of  the  deposit  was  necessary. 
Notice  was  issued  tu  the  mortgagee's  moth^^r 
to  obtain  her  consent  to  her  appointment  as 
guardian  ad  lilevi  -ind  it  was  rwiurnable  ou 
the  I8th  of  November.  On  that  date  she 
appealed  and  was  appointed  guardian  ad 
Utevi.  Then  a  notice  was  issued  to  her  to 
show  cause  why  she  should  uot  receive  the 
deposited  money  and  this  was  made  return- 
able on  the  9th  of  December.  When  the 
matter  came  on,  she  refused  to  acc«pfc  the 
money  in  lull  discharge  of  the  amount  due 
on  the  mortgage  inasmuch  as  it  did  not  in- 
clude interest  subsequent  to  25th  October 
1899.  Thereupon  the  deposited  amount  was 
returned  to  the  plaintiff. 

iieW,  that  the  tender  was  insufficient  as 
it  was  incumbent  on  the  ni>)rtgagor  uot  only 
to  apply  feu-  a  guardian  ad  litem  but  also  to 
see  that  one  was  appuiiitcci  :  till  such  an 
appointment  had  been  made  there  was  no 
one  to  whom  under  stction  83  of  the  Transfer 
of  Property  Act  a  tender  on  behalf  of  the 
minor  could  be  made.  PaNDURANG  BAPU 
V.  MaH\Da3I  MORESWaR.  4-  B-  L-  R. 
714-27  B.  23 

81  On  tune  barred  debts — Suit  for  ac- 
count. See  Interest  6  BLli  198—27  B  330 
Col   23  P   I 

82  Order  of  Execution  Court  regarding 
—  On  restitution  — Interest,  cJHim  for,  on  the 
amount  tu  be  reccvered- Notice  uot  specify- 
ing   claim.     M  L  J  lijUo   P  ii47   Col    953   P    1. 

83  Oidiuary  ttitnpte,  in  aUowtd 'u>ut:,)it>  Lkffe 
IS    nn    ^(,'.•tci»iw/n,,    t«.;^/yfci>o     ot     Hilj^Kitu,    Lo    me 
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Leases  between  mortgagor  and  mort- 
gagee, to  last  during  the  pendency  of  a 
mortgage,  are  uot  bad  in  themselves,  though^ 
they,  like  all  other  transac^tiona  between 
a  mortgagor  and  mortgagee,  are  to  ba 
looked  upon  with  certain  amount  of  sus- 
picion   and    oaution. 

As  between  a  mortgagor  and  mortgagee 
the  possession  of  the  mortgagor  ia  presum- 
ed   to    h■^    p.ermissivo    and  not  adverse. 

Ordinarily  simple,  and  not  compound^ 
interest,  in  allowed  to  a  creditor  in  the 
absence  of  an  agreement  express  or  implied 
to  the  contrary.  MAHOMED  CASSUM 
DHA RAMSEY  V.  JOSEPH  EZEKIEL.  7R 
LR772* 

84  Payment  into  Court— Bond  bearing 
interest— Payments— 'Appropriation  towards 
interest. 

It  appears  to  bo  a  well-settled  practice 
of  the  Court  to  appropriate  payments  mado 
upon  a  bond  first  to  the  interest  due  thereon, 
and  thereafter,  if  any  balance  remain,  to  the 
principal.  S.  B..  L.  R.  110,  92  W.  R.  525  refer- 
red to.  MAHARAJA  OF'  BENaRES  r.  HAR 
NARAIN  SINGH.     A- W- N-  1905  P.    167. 

85  Payment  obstructed  by  Creditor — No 
liability  for  interest — b.tiect  of  breach  of  the 
terms  of  the  decree  on  the  part  of  plaintiff 
5  C.  W   N.  536r^28  C.  557  Col.  337  P  I. 

86  Payment  of-Claim  on  sale  — Agreement 
falling  through— Prucedure  when  suit  liable 
to  be  dismissed  on  a  preliminary  issuh  against 
some  of  the  defendants.  165  P.  L.  R.  1906» 
Col.  1778  P.  I. 

87  Payment  of,  as  such, [for  purposes  of  giv- 
ing a  fresh  start  of  limitation — Payment  of 
interest  as  such — Settlement  of  accounts  9 
O.  C   221  Col.  1792  P.I. 

88  On  pro-note  or  hundi--Interest3  oa 
negotiable  instruments.  6.  P.  L.  R.  1905.  CoK 
541  P.  I. 

89  Payment  of — On  such,  for  purposes 
of  the  Limitation  Act — Balance  struck  in 
Account  Books.  A.  W.  N.  1906,  P.  212.  Gok 
1791.  PI. 

90  Penal   rate     of— In   case   of   default 

Undue    influence.     151    P.    L.    R.    1901,    Col. 
258,    P.    I. 

91  Peoaltv— Delay  in  filing  suit—Costs — 
53  P.  L.  R.  1904,  Col.  844,  P.  I. 

92  Penalty  in  case  of  default  of  pay»meofe 
at  the  stipulated  time.  8  O.  C.  i{27  Cal 
396,    P.    II. 

93  Plaintiff  not  a  Hindu— Aksence  of 
mercantile  usage—No  written  instrument — ■ 
No  demand  in  writing — Right  to  interest.  1 
S.  L.  R.  179,  Col.  335,  P.  I. 

94  I'ost  diem — Compound  intert.st  payable 
— Mortgage — Cvirsttuctiun     of  inlereai. 

In  this  Crthu  the  mortgage  was  for  three 
years  certain,  and  tbu  inieresc  lo  •  b«  paid 
was  1  per  cent,  per  menaetn  with  annual  rests. 
After  the  three  years'  term  tha  agreement 
was  thau  the  money  then  due  sshould  be 
payable  on  demand,  and  the  rate  of  in- 
terest  durii:'^     deiciuit     of    ptt^meat    ijhoui<J 

bu  I^  p%ti'  iitiii,*,  £01    UiCliiititUt 
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Per  Subralimania  and  Shepherd  J^J. — 
The  most  reasonable  construction  of 
tho  agreement  aa  to  interest  was  that  com- 
pound intorost  was  intended  to  be  paid  as 
well  during  tl\o  three  years  as  subsequent- 
ly. I^ut  the  mortgagee  was  not  entitled  tu 
oompoutjd  interest  after  tho  date  of  tho 
decree  passed  in  tho  suit.  Subsequent  to 
decree  interest  at  tlio  rate  of  G  per  cent. 
only  could  be  allowed  on  the  aggregate 
amount.— 19  A.,   39,  23  M.,    534,  foUowed. 

Per  Davies,  J. — Compound  interest  could 
not  be  allowed  after  three  years.  UAM- 
ANATHAN  CHETTY  v.  NUR  MUHAMMAD 
MARAlvAYAR.     M -L.  J.  1901,  p.  183. 

95  Poss  diem-Damages-Mortgage  not  pro- 
viding of  post  diem  interest.  95  P.  R.  1902 
Col:  3i>0   P.  II. 

96  Post  diem — Damages — Mortgage  for  a 
term.     92  P.  R    1905  See  Injunction  No.  61. 

97  Post  diem — Damages — Several  breaches 
of  one  contract.  Cause  of  action.  93  P  L  R 
1908  Col:  liO;;5  P.  I. 

98  i'riucipal  paid  after  accrual  of  interest 
Bight  to  interest.    2  S.  L.  R.  10  Col   844  P.  II. 

99  Purchaser  bond  to  pay  -To  vendor  for 
the  period  her  with  held  purchase  money. 
148  P.  R.  1907.     See  Insolvency  purchaaer. 

100  Rate  of — Contract  date  up  to  Jate 
fixed  for  payment  by  decree  31  C.  138  Col. 
340  PI. 

101  Rate  of  interest  from  the  date  fixed 
in  the  decree  for  payment  of  mortgage-debt. 
29  C.  43  Col.    346  P  1. 

102  Rate  of,  due  from  the  date  fixed  by  the 
decree  payment  up  to  date  of  realiziation.  16 
M  L  J  160  (P.C.)  Col.  671  P  I. 

103  Rate  of — Mode  of  calculation— Pay- 
men  is  made  by  subsequent  mortgagee  to  save 
property  trom  rent  sale,  11  C.  W.  N.  403  Col. 
325  P  I. 

104  Rate  of,  to  be  awarded  to  mortgagee 
after  decree  directing  sale  of  mortgage  pro- 
perty.    3  M  L  T  281,  Col.  676  P  I. 

105  Rate  of,  as  forming  part  of  mesne  pro- 
fits of  damages— Period  limited  by  S.  211  0  P 
C  12  C  W  N    285  Col.  1489  P  I. 

106  Rent  suit — Rate  of,  on  arrears  allowed 
in  former  suit  passed  on  a  dtcisiou  subse- 
quently overruled — Claim  in  sub.-equent  suit 
atcontTHCt,  rate  not  retjudicata,  9  C  VV  N  466 
Col.    957  P  I. 

107  Rbsjudicata— Breach  of  contract.  3 
O  C  22  Col.  ao8    P  I. 

108  Rules  tor  the  calculation  of  interest  in 
suit  for  redemption  — Rules  for  the  calcula- 
tion of  iut  resi,.  GHASI  RaM  v.  JHINGWA. 
4  N  L  H   168-     6ee  Mwngage  —  Redenipiiun. 

109  Stipulation  to  pay  at  a  higher  rale 
when  not  a  penalty.  10  C.  W.  N  640  Col: 
342  PI. 

110  Stipulation  to  pay  in  dt  fii  ult.  of  pay- 
meij  c  of  H/ny  instalment.    5  O  C  iUd  CoL  3  P  I. 

ill     Suit  for  prior    mortgage. 

Puis7Le  motiguyee  no  party  to  prior  niurb- 
gagvr'a  buit—Suit  by  thefurmar — Bedefiipiiou — 
luLetest  at  tho.  conl.it. ct  tate. 

A  ptior  iuoriguijfce  couid  not  make  one  of 


Interest    {Contd) 

tho  puisne  mortgagoes,  a  party  to  his  suit,, 
and  purcha.sed  tho  property  at  tha  sale  held 
under  tho  decree  obtained  by  him  in  his  suit 
The  puisne  mortgagee  sued,  subsequently,  to 
redeem  the  prior  mortgages,  and,  in  that  suit 
a  question  as  to  the  conditions  of  the  r*edomp- 
tion  arose.  Held  that  tho  puisne  mortgageo 
not  being  a  party  to  tlio  previous  suit,  it  ought 
not  to  affect  cither  his  rights  or  his  liabilities. 
He  could  not  use  the  previous  decrea  so  aa  to 
cut  down  th*  prior  mortgagee's  interest,  and 
at  the  same  ,time  deprive  him  of  the  whole 
advantage  of  it.  The  prior  mortgagee  should, 
therefere,  be  entitled  to  whatever  interest  hia 
contract  entitled  him  to.  18  G.  164  (P.0.> 
followed. 

The  equitable  considerations  which  ap- 
pear to  have  prevailed  with  the  learned  Jud- 
ges in  Gangadas  Bhattar  v.  Jogendra  Nath 
Mitter  11.  G.W.N.  403  distinguished  seem  to 
be  applicable  only  to  a  case  in  which  the 
prior  mortgagee  has  notice  of  the  subsequent 
encumbrance,  and  the  subsequent  encum- 
brancer has  no  notice  of  the  prior  mortgage 
In  such  a  case  it  may  be  just  tj  penalize  the 
prior  mortgagee  for  his  disregard  of  the  pro- 
visions of  S.  85,  Transfer  of  Property  Act. 
THBNAPPA  CHETTIARv.  MARIMUTHU 
NADAN,  18  M  L  J  844. 

112  Suit  by  sharer  against  Lambardar  for 
share  of  profits.    6  O.  C.  89  Col.  337  P  I. 

113  Suit  by  superior  proprietor  against 
under  proprietor  for  arrears  of  rent.  10  0 
267  and  2  O  0  283  7  O   G   116  Gol  51  P  I. 

114  Suit  by  superior  against  under  pro- 
prietor for  arrears  of.  Breach  of  contract 
1  O  C  94  Gol:    387  P  I. 

115  Suit  by  superior  proprietor  against 
under  proprietor  for  arrears  of  rent.  Breach 
of  contract  IOC  270  Col  :    605  P  IX. 

116  Tender  of  debt  before  action— Refusal' 
of  tender  — Ineffectual  tender— Payment  into- 
Court  —Duly  of  dtbtor—  Interest. 

A  owed  B  money  by  virtue  of  a  contract 
which  involved  the  payment  of  interest  on 
the  amount  of  the  debt.  A  tendered  the 
amount  to  B,  who  wrongly  refused  it.  B, 
subsequently  sued  A,  who  failed  to  pay  the 
amount   of  tha   debt   into   Court. 

Heldy  —  tha,t  B,  was  nob  entitled  to  in- 
terest during  the  interval  between  the  data 
of  tender  and  the  date  of  institution  of 
the  suit  :  but  that  it  was  A's  duty,  on  be- 
coming aware  of  the  institution  of  the  suit, 
to  pay  into  Court  the  amount  due  at  tha 
rate  of  tender,  and  that  B  was  entitled  to 
interest  on  that  amount,  at  a  suitable  rate, 
from  the  dattj  of  institution  of  the  suit  till 
the  date  of  realiaation.  Haji  Abdul  Rah- 
man V.  Haji  Noor  Mahomed,  (1891),  I.  L. 
R.  16.  MAUNG  SHAN  u.  NYO  WIN'  4  L. 
B.  R.  1S07-  p.  108. 

117  lender  of  arrears  of  rent  due  — Ten- 
der by  Ghtque— Interest,  if  chargeable  after 
terider  and  before  deposition  Court.  34  G. 
■605,   Col.  i39,    P.  I. 

US  U  'der  proprietor  —  Permanent  he- 
£edud.i-y     iArmiug     iea.se.      KESHO    SINGil 
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u.  l\rAIIOMMAD    AZIM.     3   Q.   Q.    IQS-     Sre 

Under    Proprietor. 

119  Under  proprietors  —  Reimbursement. 
CO.'-.  346,    Col.    358,  P.  I. 

120  ^P   ^o  thp.  dale  of  realization  :— 
Interest   must  bo  allowed  at  the  stipulated 

rate  up  to  tbe  dat-e  of  realizitiun.  26  0  30; 
25  I  A  179  :  23  A  181  ;  i8  I  A  35  followed 
GANGA  RAM  MAUVv'AllI  v.  jAlIiALLAV 
NAUAIN  SINGH     80  C  955  at  960 

121  When  a  Moliamedan  widow  is  not 
entitled  to  claim  on  her  dower.  BAKREE- 
DaN  V  UMMATUL  FATEMA.  8  C  L  J 
§21- 

See   Mahomedan  Law    Divorce. 

122  Wbetber  allowable  on  demonstra- 
tive by  aidd  under  a  will.  29  M.  155  Col  : 
532   P  I. 

123  Whether  the  word  Rent  in  the 
Bengal  Tenancy  Act  includes  interest— Rent. 
11   OWN  110-5   C  L  J  69  Col  114    P  II. 

Interest  Act  XXXII  of  18S9  and 
Act  XXVIII  oti86.'^- 

1  SVe  Act  XXXn  of  1839  Interest  Act 
Col,  48  to 51,  P.  7.  and  Act  XXVIIl  of  1855, 
Col.  62,  P.  I. 

2  Section  1 — Notice  of  intention  to  claim 
interest — Demand   of  interest  already  due. 

Under  Interest  Act  1839  a  creditor  has 
the  option  of  notifying  to  his  debtor  the 
date  from  which  interest  will  bo  claimed 
and  failure  to  give  such  notice  deprives 
the  creditor  of  the  interest  to  whicb  he 
might,  with  due  diligence,  have  establish- 
ed a  claim.  A  letter  demanding  interest  on 
an  outstanding  debt,  from  which  the  in- 
tention of  the  creditor  to  claim  interest 
up  to  date  of  p'\yment  is  made  clear, 
is  a  sufficient  notice,  within  the  meaning 
of  the  Interest  Act,  1839,  to  entitle  the 
creditor  to  claim  interest  prospectively 
from  the  date  of  the  letter,  though  the 
demand  be  made  retrospectively  in  respect 
of  interest  alleged  to  be  then  already  due. 
I.  L.  B.,23  M.,  V.  41  concuncd.  SUA  RAM 
V.  MRS.  S.  SULLIVAN.  181  P.  L-  R-,  1901- 
8  S.  1— Implied  agreement  — D-iinages  — 
Written  demand.  19  P.  L.  R.  1902,  Col. 
831,    P.    II. 

4  S.  1— Hindu  Law  as  to  payment  of  in- 
terest, applicability  of--31  M.  250,  Col.  1150, 
P.    II. 

5  S.  1— Plaintif!  not  a  Hindu  — Absence 
of  mercantile  usage— No  written  instrument 
— No  demand  in  writing  — Right  of  interest. 
1  S.  L.  R.  179.   Col.  335,    P.  I. 

6  S.  1  Terms  printed  on  vouchers  and 
bills  as  to  interest— Discretion  of  Court.  55 
V  R    1901  Col:    1489  PI. 

7  Terms  printed  on  vouchers  and  bills 
as  to    interest— Nominal  damages.     104  P.  R, 

1901  Col  .-831  PII. 

Interest  in  a  Revenue  >hoIdingr- 

1  Certificate  of  report  of  transier  of  in- 
terest  in  a    Revenue  holding.  1  L  B  R  1900- 

1902  P  260  Col  ;  622  P  II. 

Interlocutory  application 

1    ApjpUcation  to  aec  aside  lease  executed  by 


Interlocutory   application    (Contd.) 

receiver  —  Juriadlction-Vvo  intcrcsse  sue — 
Practice, 

A  summary  order  cannot  bo  passed  to 
set  pside  a  base  executed  and  granted  by  a 
Receiver.  The  proper  remedy  js  a  regular 
Fuit  to  set  aside  the  jon-se  against  tbe  Receiver 
and  also  tbe  leasee,  if  it  i.s  alleged  that  the 
lease  was  obtained  by  collusion  15  C  253 
distinguished. 

A  lessee  from  a  receiver  cannot  be  ordered 
to  pay  arrears  of  rent  or  interest  in  an  ap- 
plication in  a  suit.  A  regular  suit  ought  to 
be  instituted  ^o  recover   them. 

The  claims  against  a  lieceiver  for  giving 
up  arrears  of  rent  or  interest,  due  under  a 
lease  granted  by  him,  cannot  be  dealt  with 
in    an  interlocutory    application    in  tbe    suit. 

(^^mere.  — Whether  the  Court  can  go  into 
such  matters  on  the  passing  of  the  Receivcr'a 
account,  or  the  parties  must  file  a  suit  in 
respect  of  them  against  the  Receiver.  KHIS- 
TA  CHANDRA  G  FTORE  ?;.  KRISTA  SAKHA 
GHOSE.    12  C  W  N  1023. 

Interlocutory  decree. 

1  No  appeal— Finality  of  decree— Right 
of  appellate  to  question  the  correctness  of 
the  prilimioary  decree.  29  C  758  Col  :  875 
P.  II. 

Interlocutory  [order. 

1  Act  V  of  1908  S.  115— "Case"  includes 
interlocutory  order  — Oral  evide::ce  c>f  com- 
promise by  guardian  of  a  minor.  2  0  C  67 
Col  :    1355  P  I. 

2  Appeal— Order  returning  plaint  for 
amendment.     2   0C5  Col:  1271  Pi. 

3  Appeal— Compromis-*  before  it  is  incor- 
porated in  decree.  109  P.  L.  R.  1903  Col  : 
159.)    P    I. 

j      4     Appeal   against    refusal   to  set   aside  ex- 
I  parte  decree— Remand-Appeal  to  Privy  C:oun- 
I  cil.    23  A  220  Col.-    1290  P  I. 
I       5      Execution — Mesne    profits  — Pericd    for 

which  •claim    determined-  Appeal    23    A    152 

Col:    1491  P  I. 

6  Practice  of  the  High  Court  — Injunc- 
tion—Appjintmont  of  receiver  mnking  out 
a  prima  facie  case.  7  B  L  R  925  Col  1422 
P.   I. 

7  Revision— Civil  Procedure  Code  (Act  XIV 
of  1882),  Sections  623,  624,  and  630—Bcvieto 
--Jurisdiction  of  Smill  Cause  Contt — Piovln- 
cial  Small  Caui,e  C^auIs  Act  (IX  of  1887), 
Stction  25 — Revision — InterLcutoiy    order. 

An  application  for  review  was  granted 
by  the  Judge,  Small  Cause  Court,  without 
his  comii  g  to  auy  clear  fn  ding  under  sec- 
tions 023  and  620  of  tbe  Civil  Proctduro  Code 
that  the  "  new  and  imporiant  matter  was 
not  within  plainliU'b  knowledge,  or  could 
not  be  produced  by  him  ac  the  time  the 
\  decree  was  passed."  Upon  revision  it  was 
contended  that  the  order  being  an  inter- 
I  locutory    one    was    not   open    to    revision. 

Held,    that  the  uuuteutiou  was  not  valid. 
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Interlocutory   order.    (Contd.) 

An  order  passed  by  a  Small  Oauso  Court 
Betting  aside  a  judgraont  and  admitting  a 
review  may  be  a  '"case"  within  the  mean- 
ing of  section  25  of  the  Provincial  Small 
Cause  Courts  Act,  and  if  manifestly  incor 
rect  may  bo  interfered  vvith  on  revision—- 
P  R  60  of  1897  folloived.  GULZAUI  MAL 
V.   SOHAN   LAL.     88   P   L    R   1904- 

8  Uevision-S.  372.  Civil  Procedure  Code 
MUHARIMADJl  V.  MUSAMMAT  SAHIB 
NUR.  12  P  L  R  1904,  See  Punjab  Act 
{XVIII  of   ISSi)   S.    70  ('0,    (b). 

9  llivision  of — Wlien  final  decree  appeal- 
able-Civil cases.  GOPl  NATHu.  MES-RS 
LIVIEUATO  AND  CO.  64  P  R  1905  =  101 
P  L  R  1905  See  Punjab  Courts  Act  (XVIII 
of  ]S8i)   S.  70   (1),  (b). 

10  Revision  of — Civil  Procedure  Code  Act 
S.  499,  (6)  591  and  622— Jurisdiction—Powers 
to  do  necessary  acts. 

In  reversion  the  High  Court  refuses  to 
interfere  with  interlocutory  orders,  because, 
under  S.  591,  Civ.  Pro.  Code,  they  can  be 
made  ground  of  objiction  in  the  appeal  from 
the  decree.  But  where  the  Court  of  appeal 
cannot  grant  any  relief  for  any  damage  that 
might  be  caused  by  such  order,  it  is  not 
an  interlocutory,  but  a  final  order.  18  B 
35   and   1   S    L    R    120   referred   to. 

An  Act  conferring  a  jurisdiction  implied- 
ly grants  also  the  power  of  doing  all  such 
acts  or  employing  such  means  as  are  essen- 
tially necessary  to  its  execution.  The  power 
is,  however,  limited  to  such  acts  as  are  es- 
sentially necessary  to  give  efiect  to  the  or- 
der 14    B  157   ref.    to 

A  Sub-Judge's  order  to  open  up  a  parti- 
cular passage  by  the  defendant,  to  allow  a 
receiver  to  enter  upon  the  premises  for  the 
purpose  of  making  an  inventory,  is  with- 
out jarisdictiou,  if  the  defendant  provides 
another  means  of  access  through  his  pre- 
mises. DERO,  H.  H.  MIR  HaSSANALI- 
KHAN  V.  H.  H.  MIR  ABDUL  HUSSEIN 
KHAN,  2  S  L  R  22- 

Intermediate  laud-holders. 

1  Madras  Rent  Recovery  Act— Process  un- 
der, as  against — Cultivating  tenant,  MU- 
THUSAMI  PILLAI  v.  ARUNA(:HaLLAM 
CHETTIAR.  15  M  L  J  361  See  Madras 
Rmt  R'covery  Act  {VIII of  1865  Madras)  S. 
J,   3.38,  39. 

Interuational  Law. 

1  Private— French  cities  in  British  India 
— Onus— Domicile,  proof  of  — Post  nuptial 
marriage -Settlement,  Immoveable  property, 
law    governing      32    C    631    Col    286    P    II, 

2  Probate— Foreign  corporation,  suit  by 
or   against   alienee.     30   C  103   Col   1201  P  I. 

Inter-pleader  suit. 

1  Adjudication  on  claim  of  defendant  in 
an,  is  a  decree  and  appealable.  4  A  L  J  683 
Col  906  P  I. 


Inter»pleader  Buit.    (Contd.) 

2  Tnterploador  suit  —  Debtor  not  bound 
to  file  for  stopping  the  running  of  interest 
— Onus  on  debtor  to  prove  readiness— No- 
tice by  debtor  of  readiness  -  Provisional  ap- 
pointment of  administrator,  pendente  lite. 
4    M    L    T    335    Col   C2l    P   II. 

8  IiUer-pleader  suit  to  redeem  mortgage 
ngainat  two  p(%rties  claiming  mortgage- money 
— Relief — Practice, 

A  mortgagor  was  ready  to  pay  off  the 
mortgage  jimouot  to  an  assignee  of  the  mort- 
gage, the  mortgagee  disputed  the  assignment 
and  claimed  the  mortgage-amount.  The 
mort'.'agor  thereupon  filed  a  suit  implead- 
ing both  the  mortgagee  and  the  assignee 
as  defendants.  The  plaint  contained,  in  sub- 
stance, a  claim  for  redemption,  but  it  also 
prayed  that  the  defendants  should  be  requir- 
ed to  interplead  concerning  their  claims 
to  the  mortgage-amount,  and  that  the  mort- 
gagor should  bo  indemnified  in  consequence 
of  the  loss  of  the  original  mortgage  deed. 
Prior  to  the  hearing  the  defendatits  agreed 
that  the  assignee  was  entitled  to  receive  the 
mortgage  amount.  The  suit  was  dismissed 
as  not  being  maintainable  as  an  intprpleader 
suit,  inter  alia,  because  plaintiff  claimed 
an  indemnity  and  consequently  had  an  in- 
terest. 

Held,  that  it  was  erroneous  to  treat  the 
suit  as  only  one  of  interpleader.  Inasmuch 
as  the  plaint  also  contained  in  substance 
a  claim  for  redemption,  that  was  the  ap- 
propriate relief,  in  the  circumstances  4  Da. 
G  and  F  183  followed.  JAGGANNATH 
HARILAL  V.  TULKA  KERA.  10  B  L  R 
814. 

Interpretation- 

1  Preemption — Suit  for — Oudh  Laws  {Act 
XVIII  of  1876).  s.  8 — '' Toion"  meaning  of — 
Interpretation — U'ban  land  included  within 
the  limits  of  a  Municipality. 

This  suit  for  enforcing  a  right  of  pre- 
emption related  to  certain  plots  of  land 
which  once  formed  part  of  a  village  but  were 
subsequently  included  within  the  municipal 
limits  of  a  town.  The  question  was  whether 
the  right  of  pre-emption  will  be  presumed 
to  exist  under  the  prov.sions  of  section  7  of 
the  Oudh  Laws  Act  or  the  existence  of  such 
right  will  have  to  be  proved  under  section  8 
of  the  said  Act. 

Held,  that  the  word  "  Town"  is  not  de- 
fined in  the  N  W  P  and  Oudh  Municipalities 
Act  1873,  and  that  even  if  it  had  been  de- 
fined that  definition  would  not  have  applied 
to  the  word  as  used  in    a  difierent  Act. 

Held,  that  when  a  word  is  not  defined 
in  ag  act  it  should  be  read  in  its  popular, 
natural  and   ordinary    sense. 

Held,  also,  that  the  question  whether 
any  particular  piece  of  land  is  situate  with- 
in an  urban  area  is,  in  each  case,  a  question 
of  fact  and  that  in  the  present  case  the  land 
was  not  situate  within  the  limits  of  the  town. 
JANKI    PERSHAD   v.   SAHEB-UN-NISA.— 

7  0  C  74. 
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Interpretation    (Contd.) 

2  Of  ambiguous  order  of  court,  GOG  351 
Uol:    120  P  I. 

3  Lient  Act  (XXII  of  1886),  section  52— 
Kabu)iafc  cxecnti'.d  in  18G2— Intention  of  par- 
ties—S;)''cial  agreem-nt — Declarator tj  decree  by 
(jivil  Court  that  defendant  not  under  ■proprie- 
tor—Ejfect    of — Inler])r('.[ation    of  document. 

A  decree  of  liio  Civil  Court  declaring  tlie 
plaiutiffd  not  to  bo  uudor-propriotors,  does 
not  mean  that  the  plaintilTa  are  ordinary 
teuants,  but  loaves  thoir  btatus,  as  Leuants,  to 
be  decided  by  iho  U«*veaue  courts.  The 
intention  of  parties  to  an  agreement  made 
shortly  after  iho  iMuLiiiV,  when  ail  proprie- 
tary rights  were  in  abeyance,  and  when 
there  was  no  formal  law  of  landlord  and 
tenant,  must  be  gathered,  not  only  from  the 
terms  of  the  document  written,  but  from 
acta  of  the  parties  showing  what  they 
understood    by  it. 

Hi'td,  that  under  the  wording  of  a  kabu- 
Hat  executed  in  1862  A.  D.,  and  the  cir- 
cumstances of  the  case,  the  plaii\tiff3  held 
under  a  special  agreement  and  were  not 
liable  to  ejt.'Ctmen.t  by  notice  by  virtue  of  S. 
52  ol  the  Oudh  Rent  Act-BALDEO  SINGH 
V.    LALA    BlSIiAMBHAR  NATH.     fi-    S-  D- 

N  3  of  1903. 

4  Of  Revenue  Courts  decree — Adverse 
title  ascertained  by  tenant  of,  7  0,  C,  372 
—Col.  2061,  i\  I. 

5  Oudh  Estates  Act  (1.  of  1869),  SS.  8  and 
JO— Taluqdar  entered  in  Lists  1  and  3  after 
his  death — Rights  of  heirs  under  ordinary 
la  10. 

In  a  suit  by  the  heirs  under  Mahome- 
dan  Law  of  a  deceased  taluqdar  to  recorer 
a  moiety  of  his  estate  from  the  appellants, 
who  defended  their  possession  as  statutory 
heirs  under  Act  1  of  1869,  it  appeared  that 
the  taluqdar  died  in  1865,  but  that  his  name 
had  been  entered  in  Lists  1  aud  8  under 
S.    8:— 

Held,  that,  although  S.  10  rendered  such 
lists  conclusive  evidence  that  the  deceased 
was  a  talukdar  within  the  meaniog  of  the 
Act,  yet  .  that  the  Act  had  no  retrospective 
operation  so  as  to  divesi,  rights  of  inheritance 
which  had  accrued  bjfore  it  was  passed. — > 
:\I0HA1\1MAD  aBDUS  SAMaD  u.  KUUBaN 
HUSAIN.  3i  I  A  30-26  A-  119-8  C  W- 
N-  201-7  0   C   254. 

6  Rale  of — Ancient  texts  — Deducation  of 
new  rules  of  law  from  waqf  — Endowment 
— Power  of  shia  to  create  valid  waqf  by  will 
—  Proof  of  legitimacy  of  heirs  of  named  in 
such  statements— 5  B  L.  R.  410—7  C.  W.  N. 
465,    Col.  720,  P,  II, 

Interrogatory. 

1  Ef5ect  of  failure  of  defendant  to'answer 
— This  section  directory  and  not  imperative. 
7  C.  L.  J.  295    Coi.  1471  P.  1. 

2  Omission  to  answer  — Effect  of— In- 
terrogatories to  dofoudant  —  Extention  of 
time  ailowod--De£iince  struck  out  before 
expiry  of  t«n  day6--8  0.  C.  172,  Ooi.  433,  P  II. 


Inter  venor- 

1  Dissolution  of  marriage — Right  to  in- 
tervene—Petition for  divorce- -Right  of  al- 
leged adulteress  to  intervene.  7  0,  W,  N, 
501,   Col,  97,  P,  I, 

2  Rsnt  Act  {XXir  of  1886),  S.  138-Snit 
for  arrears  of  rent — Infervenor  rpc<',ioing  rent 
in  good  faHh — Liability  of  tenant  — Appeal— 
Interoenor's    right  to. 

The  plaintiff  brought  a  suit  for  arrenrg 
of  rent;  another  person  intorvetiod  under 
S.  138    of  the    Rent    Act  (XXlI    of    1886). 

Held,  that  the  only  point,  diroctly  ia 
issue,  material  to  the  decision  of  the  case, 
T/as  the  actual  receipt  and  enjoyment  of 
rent  up  to  the  time  of  the  commencement 
of  the  suit  by  the  intervener.  Tneplaintitl 
could  not  succeed  with  )Ut  proving  Jha*'  tie 
actually  arid  in  good  faith  was  in  receipt 
and  enjojmont  of  the  rent;  the  intervonor'a 
failure  to  set  out  his  title  could  not  eff.  cfc 
the  case.  Upon  an  objection  that  the  in- 
terveoor  had  no  right  of  nppeal,  helfl,  tliab 
the  ititervenor  was  not  barred  by  unytiung 
contained  in  sec.  133  of  the  Rent  Act  from 
appealing,  SRIPAT  v,  RAxM  SARAN.  2  0- 
C   137. 

Intoxicating^  Drug. 

1  Contract  to  sell— Contrary  to  public 
policy —Relief  for  compensation —Joied  not 
entertainable  by  the  Assistant  Collector.  3 
C  L  J  802  col  997  P  U. 
Inventions  and  designs  Act  V  of 
J  88. 

1     See  Act    V  of  188  Inventions  and  Designs 
Act   Col  792   to    794  P  1 
Inventory. 

I     Deposit,    by   T'tlukdar   in    Deputy    Com- 
missioner's offio— Public   document.     100 
36  Col  :    190  '^  I. 
Irregularity 

1  C<7.,sf3  heard  before  the  fixed  hour — Court 
refusing  to  hear  pleader  on  his  appearance 
— Material  irregularity. 

Held,  that  where  H.n  appellate  Court 
disposes  of  an  appeal,  before  the  hour  fix- 
ed for  hearing  cases,  and  refuses  to  hear 
Appellant's  Counsel,  on  his  appearing  ia 
time,  it  acts  with  material  irregularity 
and  its  order  is  liable  to  be  set  aside  oa 
revision.     CH\ND    y.   DEVI    DICTA.     14    p 

WR  1907 

2  E.'cecution  of  decme— Applicvtion  for 
execution  by  benaraidar  of  purchaser  of 
right«5  of  decree-holder  -  Right  of  Judgment- 
debtor.     7    0    0    229    Col  :    24    P    11. 

3  Irregularity- In  distress — No  notice 
of  dennLiid  Effect  of — Special  damages— Suit 
fou  wrongful  distress — Bill  and  notice  of 
demand  not  served — Effect  on  plaintiffs 
claim.     31    C  452    Col  :    170   P    II. 

4  In  procedure— Sale  — Irregularity  of  pro- 
cedure—Sale of  property  ol  persons  not  party 
to  proceedings  — Representa  ion  of  estate 
of  deceased  debtor  — Defacto  manager  of 
Hindu  family— Mortgage.  9  C  W  N  201— 
2    A  L    J    71    Col  :  19    P   JI.  , 

5  Notice  ou  legal  representation.  25  B 
337—27  I    A    216   Col :    1607    P   I. 
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Intervener    (Gonid.) 

6  Material  wrongly  placed  -Trrogularity 
— Onus  Proband! — Fraud—Punjab  Courts 
143    P    W    R    1908     Col:    317   P    II. 

7  Mortgage Irregularify     not    offeoting 

merits    of    a    case    or    jarisdiotion    BaLDJCO 
PARSHAD    V    INAYA'l'    KITAN    6  0    C  185. 

See  Mortgage — Rrdnnption. 

8  Plea  of  linutatiou  not  takou  below 
— Decreeing  claim  barred  by  limitation — 
Whether  material  irrrgularity — Commiitcd. 
27  P    R    1908   Col  :    1721    P    I. 

9  Section  578-  Procedure  -  -Irregularity  — 
Disposal  of    a   suit   on   a  Sunday. 

Held,  that  the  fact  that  a  suit  was 
decided  on  a  Sunday  did  not  vitiafe  the 
decree.  Semblc  that  the  Lord's  Day  Act 
(21  Geo  III  Cap  XHX)  does  rot  apply  to 
I'ldia.  Param  Shook  Doss  v  Rasheod  God 
Dowlah,  7  Mad  H  0  Rep,  285,  referred  to. 
SHEORAM  TIWARI  u  TH-MvUR  PRASAD. 
6A  L  J  106  =  AWK1908P  43=4  M  L 
T  211=80  A  1S6. 

Irregular  Procedure 

I  In  hearing  case  m  review — Objection 
taken  to  in  appeal — Terms  of  the  oraor  ad- 
mitting review — Discretion  of  Court.  7  O 
q   B  45    Col  :   1314    P  I. 

Irrigation 

1  Whether  a  riparian  owner  can  sue  for 
the  water  of  a  natural  stream.  4  C  L  J 
870.     See   Injunction, 

2  Irrigation  Cess  Act  VII  of  18G5  (Madras) 
/See  Madras. 

8  Irrigation  works — Governments  right 
of  control  over.  15  M  L  J  251—28  M  539 
Col:   638   P    II. 


Issue. 

1  AK^enoo  of,  when  immaterial— Suit  for 
poj-session  alleging  tenancy.  25  A.  498,  Col. 
1051,    P.  II- 

2  As  to  Legitimacy  —  Statements  as  to 
heirs  made  in  accordance  with  practice  of— 
I'ublic  Office.     25  A  286   (P.  C.)  Col.    7i'0  P  II. 

3  Court,  Duly  of— Parties,  failure  of,  to 
raise.     3  13.  L.  R.  535,    Col.  1472,   P.  I. 

4  Court,  not  bound  to  grant  issue  .in 
respect  of  a  qaestion  not  arising  on  the 
Pleadings.     25  M.  3G7,    Col.    1719,   P.  I. 

5  C.  P.  C  S.  146— Duty  of  Courts- 
Contract  differi'g  from  that  pretended  to 
to  be  read.     26,  13,  420,  Col.  270,  P.  1. 

6  Framing  of- Reference  to  the  words 
of  the  legislature.     6  B  L  R  731,  Col.  532  P  II. 

7  General  issue — Raising  of  issues  —  Coun- 
sel's only.     29  B.  234,  Col.  409  P.  I. 

8  Objection  as  to— Right  of  owner  of 
house  ai  the  back  of  the  preempted  house 
where  custom  of  pre  emption  is  not  denied 
179  P.  L.  R.  1905,  Col     18H7,    P.    I. 

9  Omission  to  frame-Letters  of  adminis- 
tration to  husband'h  estate,  application  by 
widow   for.     4  0.    C.    224,  Col.  1680,  P.  I. 

IQ  Omission  to  frame- Execution  of  bond 
—Undue  influence,  9  P.  R.  1904,  Col. 
230,   P    I 

11  Order  refusing  to  decide  preliminary 
—  Order  directing  issue  of  commission  to 
pxamine  female  witness  and  refusing  to 
decide  preliminary  issues  of  law.  5  O.  C, 
151,    Col.   1820,  P.  I. 

Istamrari  and  mokurari- 

\  Origin  and  meaning  —  Mokurari— Is- 
tamrari—Impartible  estate.  30  0.  20,  Col. 
539,  P.  II. 


Jagir. 

I    Succession     of  —  Government   Revenue 
granted  for  life— Suit  by  survivor  grantee.  108 
P  R  1901  Col;  1933  P  I. 
Jagirdar. 

1     Meaning    of — Patta— Tender    of — Dhar- 
makarta    of     Tinnanore   Temple  v.  Luchimi 
Dass.     26  M  589— See   Madras   Rent   Recovery 
Act  (VII  of  1865)  s.l   (1)  (2)  1,3,  80. 
Jains. 

1  Adoption — Custom— Authority  of  widow 
to  adopt — Adoption  of  married  man  AWN 
3907  P  121  =  29  A  495    Col;   2048  P  I. 

2  Funeral  ceremonies,  performance  of — 
Applicability  of  Hindu  Law.  29  B  316  Col  : 
1150  P   II. 

3  Jains  and  Sikhs— Law  governing— Hin- 
dus—Lapse  from  orthodox  practice — Hindu 
become  a  Brahmo.  31  C  11  Col:  93  and  94  P  1. 

4  Widow's  power  to  adopt  according  to 
laV  and  custom  of — Without  special  au- 
thority.    AWN  1908  P  79  Col  :  78  P  II. 


Jajman  and  Achltraj. 

1    Virt— Right    to    receive— Injunction    8 
P  R  1901  Col;  1155  P  II. 
JajmaMi  Bahis. 

1     Sfile  of  books— Right   to   act   as   heredi- 
tary  guide,    transfer  of.     4  A  L  J   712  Col  566 
P  I. 
Jallxar  rights. 

I  Fishery  — Jalkar  —  Dobas  —  Change  in 
course  of  river — Open  channels — IrUerference 
With  right — Decree,  form  of. 

If  a  river  shifts  its  course  leaving  lakes, 
dobas  or  sheets  of  water  in  its  old  bed,  the 
grantee  of  the  exclusive  right  of  fishery  in 
the  river  retains  that  right  over  such  lakes 
and  dodas  so  long  as  these  latter  remain  in 
communication  with  the  main  channel  at  all 
seasons  of  the  year.  On  proof  of  the  exist- 
ence of  such  communication  and  on  proof 
that  the  defendant  has  prevented  the  grantee 
from  exorcising  his  right  of  fishery  in  such 
doba,  the  latter  would  be  entitled  to  a  decree 
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JalKar  rights    (Contd.) 

for  recovery  of  possession  without  any  refer- 
ence to  what  may  or  may  uot  be  the  riglils 
of  the  parties,  if  the  communication  should 
cease  in  future.  J  J  Grey  v.  Aituny  Mohan 
MoUro  (W  R ,  1864  108),  Krishnendro  Hoy 
Chowdhry  V.  Sutno  Moyee  {21  W  R,  27).  and 
Tarini  Char  an  Sinha  v.  Wnt!ion  d;  Co.  (I  L  ii 
17  Gal.  9G3).  referred  to— BHABA  PRASHaD 
V.  J^GADINDRA  NaTH  RAI,  33  C-  15. 

2  Jalkar  rights — Fishery.  Right  of — Al- 
luvioti,  diluvion — Non- tidal  and  non-novig- 
able  river— Oradunl  submersion  of  land — R^- 
gulatio7i  XI  of  1825,  Section  4,  CI.  (5). 

A  non-tidal  and  non-navigable  stream 
flowed  through  a  village  M.,  which  was  own- 
ed partly  by  the  plaintiffs  and  partly  by  the 
defendants.  The  plaintiffs,  as  part  owners  of 
M.  owned  the  JaZ/car  right  in  the  stream  to 
the  extent  of  their  share;  but  recently  the 
river  gradually  encroached  upon  the  village 
T.  belonging  to  the  planiififs  and  flowed  partly 
through  it.  The  defendants  claimed  no  in- 
terest in  it  but  they  contended,  that  the  river 
having  encroached  upon  T.  by  oiow  and  im- 
perceptible process,  they  as  part  owners  of 
the  old  bed  of  the  river,  were  entitled  to  exer- 
cise jalkar  right  in  the  river,  as  it  now  exist- 
ed, to  the  same  extent  as  they  did  when  it 
flowed  entirely  through  M.,  noiwithstanding 
that  it  n)w  covered  a  part  of  T. 

Held,  that  the  contention  bad  no  force 
and  the  defendants  as  owners  of  M.  did  not 
acquire  the  right  of  fishery  in  that  portion 
of  the  river  V7hich  n<  w  covered  T.  13  M  I  A, 
467  relied  on.  NaRENuRA  CHANDRA  v. 
SQRESH  CHANDRA  LAHIRI.  4  C  L  J  51 
-10CWN540- 

Jamabandi 

1  Jtirisdicliun — Suit  for  arrears  of  rent — 
Rent  Act  (II  of  1886),  Ss.  33,  1908,  cl.  {2)— 
Occupancy  tenant — Deteimination  of  renc-- 
Ii' admissibility  in  evidence  of  the  entry  in 
Jamibandi. 

The  plaintiff  sued  the  defendant^  an 
occupancy  tenant,  for  recovery  of  arrears 
of  rent  of  his  Sir  lauds.  It  was  admitLfcd 
that  no  rent  was  ever  paid  before  and  no 
rent  was  det  rminod  by  a  cumpeta  it  authori- 
ty or  by  mutual  agretmeiit  bur  an  amount 
was  entered  in  tiie  Jmnabandi  as  "rent.'  The 
Court  of  first  instance  dismissed  the  suit, 
but  Ihe  District  Judge,  iu  appeal,  on  the 
authority  of  the  lient  Act  Ruling  No.  9  of 
1871,  determined  the  rent  of  the  land  at 
the  amount  entered  in  the  Jamabandi,  and 
decreed    the  claim. 

Held,  that  in  a  mit  brought  under 
sec.  108,  cl.  (2)  of  the  Oudh  R«ut  Act,  1S8G, 
for  recovery  of  arrears  of  rent  from  an 
occuptiooy  tenant  the  Court  is  not  com- 
petent lo  det(  rmino  the  rent  of  the  tenant 
under  tne  pruvisi&ns  0(  sec.  'd'6  of  the  said 
Act  (R  at  A 01  Ruhnq  No.  9  of  1871,  not 
followed)  NaIPaL  KUaR  v  SHALMBHU 
BAKHSll,     2  0   C-,  2(i&-  j 

Jats.  I 
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Jats     (Contd.) 

bad   emigrated    from  BHJputana — Applicabi- 
lity   of  customary    law    to.     59  P.  L.    R.  1905, 
Col.    2104,    P.  1. 
Jothaubi 

1     PartiLion  -  Oral  evidence — Haq — Custom 
J  0.  C.  301,   Col.  219,   P.  1. 
Jewish  Religion. 

I     l-'arsi's   Martiage   with   a  Jewess. 

Held,  that  the  marriage  of  the  defend- 
ant No.  1,  a  parsi,  after  his  conversion  to 
Jewish  faith,  with  defendant  No.  2,  a  Jewess, 
was  not  shewn  to  be  invalid.  JIWAJI 
DINSHAW  CxHANDY  v.  BOMANJI  AR- 
DESHIR  WADIA.  6  B- L- R-  655- 
Jhala  Gharasias  of  Limri  in  Kat- 
tiawar 

1  Partition  —  Motab,  Custom  of  -.-  Rea- 
judicata — Competent  Court.  6  B.  L.  R.  98, 
Col.    1001,    P.  I. 

Jhausi    Encumbered    Act    XVI  of 
1882.   (N.   W.  P.) 

1    Mortgage   by  a  disqualified  poprietor — 
Suit    after    the    cessation  of    disqualificatioa 
—Not     maintainable.      30     A    38    Col.     287, 
P.    I. 
Joinder  of  cause  of  action. 

1  Alteration  of  rent  Under  S.  52  and  en- 
hancement may  be  joinder — One  suit.  11  0 
W  N  1154  Col.  104  P.  II. 

2  Misjoinder  of  causes  of  action  — Suit  by 
widow  for  a  share  of  husband's  immoveables 
and  moveables— Hindu  Law — Mitakshara — 
I'artitioi--  Evidence — Mother,  share.  8  C  VV 
N  145-6  B  L  R  1  Col.  1424  P.  I. 

8  Ducree— Sale — Pobsessiun — Fraud—Suit 
to  regain  possession-Decree  obtained  by  fraud 
—Remedy.     5  C.  W  N  559  Col.  180  P.  I. 

4  Reajudicata— Competent  Court  as  to 
each  but  not  as  to  whole.  5  C  W  N  483—28 
C  78  Col.  998  P.  I. 

5  Specific  performance  against  father — 
Declaration  against  sou — A  contract  ugainst 
minor.     3  B  L  R  898—26  B  326  Col.  353  P.  II. 

6  Suit  for  possesiion  by  auction-purchaser — 
Second  relief  for  sale  upon  mortgage. 

A  property  was  mortgaged  first  to  B, 
then  to  H.  Both  the  mortgagees  brought 
suits  for  sale  wiiliout  joining  the  other  mort- 
gagee and  obtained  decrees  and  sold  and  pur- 
chased the  mortgaged  properly.  H  executed 
his  decree  first  and  obtained  possession.  B 
applied  for  mutation  of  uamea  and  was  re- 
sisted by  H.  He  brought  a  suit  for  posses- 
sion as  auction-pu»ohaser.  The  suit  was 
dismissed.  He  then  brought  the  present 
suit,  as  mortgagee,  for  sale,  making  all  the 
persons  interested,  including  H,  parties  to 
the    suit. 

Hdd,  that  the  suit  was  not  barred  by  the 
rule  of  res  judicata  inasmuch  as  B  lu  the  suit 
for  povs.session,  as  auction  purchaser,  was  not 
litigating  under  the  same  title  as  he  was  in 
the  preseut  suit 

Held,   furiiher,    that    the    lelief    for    sale 

could  not  have    been    joiood    in    the  suit    for 

possession  by  the  auction  purchaser.  RAGHU- 

i'lR  SAllAN  V    llET   R.AM     .5  A  L  J  729 

1     ouib  lor  icui  ui  au    ag.acuiLurt%i  kuiaing 
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Joinder  of  cause  of  action    (Contd). 

for  nnioiint  n.<^i  i^(  d  to  bo  paid  on  account  of 
a  fishery,     a:!  0    (n)l  Col.   IdlU  P.  I. 

JoiDder  of  clainato. 

\  I'lairitilf  ciuuiot  give  in  or  take  away 
jurisdicMoii  \)y  iho  addition  of  an  unwarraut- 
nblo  claim  A  haloiiiont  of  rent.  Suit  for — 
KoiuDd  of  Rcvotiuo  C-ourts.  3  0  L  J  143  Col. 
52<J  P.    n. 

2  Suit  for  land  — Omission  to  claim  mesne 
profits  aecriiod  duo- before  date  of  suit— Sub' 
Bcqucnt  suit,  for  r.hose  uusno  profits,  whctlier 
banod.     3    L  H  U  56  Co  1.  1401  P.    I. 

ijoiiider  of  Claims  and  parties. 

1  Mi^jjindcr  of  onuses  of  ruction.  87  P.  L 
31  nJOcJ  -  38  P  U  liJini  i\A.  142'2  P.  I. 

Joinder  •!  defendants. 

1     Joint  action  of  dotondants— Irregularity 
jiot  onvpd-,T()inder  of  partiei.     3   B   L  R  878 
Col.  1234  P.  I. 
Joiua&r  of  parties. 

\  Parlies — Assignment  pending  suit — Ap- 
plication to  make  assignee   parties — Revision 

—  Jurisdiclioi:.     5  O  0  91  Col.  1326  P.  I. 

9,     A  (ter  expiration    of    Limitation    period 

—  Seperation  of  reliefs — Declaratory  suit — 
Fui^  by  secured  creditor  of  partnership — 
Bigbt  of  plaintiff  to  seek  adjudication  of 
claim  of  others.     9  0  W  N  498  CoJ.  1420  P.    I. 

3  Joinder  of  parties — Contribution — Ap 
pojtioi  me-  '  of  i-nortgsge  money.  5  0  W 
N  423  Col  622  P.-}. 

4  Ci'Uii  adding  a  t-.evv  defendant  proprio 
xnuu  — Plea  of  limitation.  8BL  R  942  Col. 
13'.i4  P.  1. 

5  Defendant  objecting  to  ncn  joiuder  of 
)  arties  after  buit  was  barred  by  limitation — 
Pi,  n  tiff  gctit.ii  g  nan'ps  sdded  after  limitation 
period.     5  A  L  J  554  Col.  1399  P.  I. 

6  E>.ecution  appeal — Auction-purchaser 
--Ai'er  iLstitutiou  of  appeal,  added  as  res- 
po.  dent.     2  A  L  J  516  Col.  1363  P.  I. 

7  ill"  rtgage  suit — Parties  —  Omtnission  to 
join  alt  the  heiis  of  a  purchaser  of  mortgaged 
2}roj'erty  tuiihin  time— Effect— Limitation — No- 
tice— A-p'portion'nit.nt  if  debl. 

A  mortg&gee  instituted  a  suit  on  his 
mortgage  only  3  days  before  the  period  of 
limitation,  makirig  the  original  mortgagors 
and  one  out  of  several  heirs  of  a  purchaser 
of  the  mongaged  properties  defendants  and 
the  latter  in  his  written  statement,  filed 
afrer  the  period  of  limitation  had  expired, 
objec::ed  that  the  suit  was  not  maintainable 
by  reason  of  the  other  heirs  of  the  purcha- 
ser   not   having    been    made    parties;— 

Held,  that  the  suit  could  not  be  dis- 
missed on  the  ground  of  defect  of  parties 
unless  it  was  found  tnat  the  plaintiff  was 
aware,  at  the  date  of  the  suit,  of  the  in- 
terest of  these  persons  in  the  mortgaged  pro- 
perty ; 

Eeld  further,  that  tha  proper  procedure 
was  to  add  these  heirs  as  parties,  and,  if 
it  appeared  that  at  the  date  of  the  suit 
the  plaintiff  was  not  aware  of  their  inter- 
est in  the  property,  to  ascertain  what  pro- 
portion of  the  debt  was  due  by  the  heir 
YihQ  had  bfeea  made  a  par^y  in  timg  and 


Joinder  of  parties    (Contd.) 

to  pass  a  decree  against  his  fhare  for  that 
amount  18  A  1090,  7  C  W  N  723—30  C  755 
referred  to.  BASIHUDDIN  BISWAS  v.  DB- 
BENDHO    NATH  BISWAS.     12  C  W  N  911. 

8  Non  jjindor  cf  a  prior  mortgngt.,  whosf 
rights  are  admitted  by  all  the  pi\rtie8  to 
the  suit  what  her  the  suit  is  liable  to  be 
dismissed  on  the  construction  of  with  re- 
ference tD  pleadings.  10  M  L  J  50—29  M 
84   Col    1020   P    I. 

9  Scf'   i~)arti(:&. 

10  Pirtios  released  from  liability  by  mort- 
gagee— Plaintiff  in  court  of  first  instance — - 
Appeal  sgainst  decree  by  defondants — Neces- 
sity of  appellants  to  make  the  defendants- 
released  from  liability — Parties  to  appeal — 
2   C    L    J   202   Col    394    P   II. 

11  Power  of — Appellate  Court  to  add  per- 
sons not  respondents  when  appeal  was  pre- 
sented as  parties  respondents  to  appeal.  33 
C    329  Col    1797    P    I. 

12  Person  interested  in  the  result  of  tha 
appeal  23   P   R   1901  Col    1659   P    I. 

is  Power  of  eoi  rt  as  regards — Untra- 
melled  bv  questions  of  limitation.  3  C  L  J 
576—10   C   W    N    551   Col   1788   P    I. 

14  Principles  governing  joinder  of  defen- 
dants— Common  relief  against  joint  defen- 
d-ants— No  misjoinder — Practice.  9  B  L  R 
482   Col    1378   P    I. 

15  Joinder  of  Parlies — Persons  jointly  in^ 
tercstcd  with  jplamtiff  mny  he  niaae  d(f end- 
ants  'tDiiho2it  -proof  that  they  refused  to  join 
as    flainiiffs. 

Where  some  only  out  of  several  persona 
jointly  interested  in  a  cause  of  action  bring 
a  suit  i'mpleading  the  others  as  defendants^ 
such  suit  is  sustainable  though  it  is  not 
shown  tbat^the  parlies  j  lined  as  defendants 
refused  to  join  as  plaintiffs.  Pyari  Mohun 
Bos#  V.  Kedarnath  Roy  (I  L  R  26  Cal  409) 
followed.  Biri  Singh  v.  Nawal  Singh  (I  L 
R  24  All  226),  followed.-  PERIA  KARUP- 
PAN   V.   VELAYDTHAM   CHETTI,   I   L   B. 

29  M  S02. 

16  Suit  eby  auction— Purchaser  for  the 
recovery  of  purchase  money  from  the  dec- 
ree-holder on  the  .ground  of  judgment 
debtors — Want  of  title  to  the  property  sold  — 
The  -judgment  debtor  not  a  necessary  party. 
10   C    W    N    274    Col    1559    P  I. 

17  Suit  by  one  of  two  undivided  brothers 
entitled  to  recover  a  debt  within  the  period 
of  limitation— Joinder  of  other  brother  after 
period  of  limitation,  effect  of.  79  P  R  1906 
Col    1373    P   I. 

18  Suit    by    partnership     for    debt  — Debt 
accrued    due    during    life    of  a  deceased  part- 
ner-Necessity   of    representatives    of  the  de 
ceased    partner    as    parties    to  suit   for    debt. 
10   P   R    1906   Col    304    P    I. 

19  Suit  by  sub-mortgagee  for  riionty  due 
to  him  under  the  sub  mortgage — Sitb-mortgagee's 
right  of  sale  of  his  viortgagor's  interests — Par- 
ties. 

A   suit  was   brought   by  a  sub-mortgagee 

for    recovery  of    money   due  on  his   submort- 

1  gage  by  §ale  of   the  jcightti  of  tlie  original 
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mortgngpe   i  e.    hi>,  mortgagor. 

No  objection  was  taken  in  tho  original 
court  to  tli«  suit  on  the  HCor«  of  the  want 
of  necessary  parties,  but  on  appeal,  it  was 
eonten<ie<l  that  t lie  original  mortgagor  should 
have    been    niado    a  party. 

ILid,  tliat  the  contention  could  not  bo 
counidered  in  appeal  and  ought  to  have 
been  put  forvfaid  in  the  Court  of  fifst  in- 
stance. 

Held,  also  that  a  sub-mortgngee  is  en- 
titled to  a  decree  for  sale  of  his  mortgagor's 
interest  and  may  even  obtain  a  decree  for 
Bale  cf  the  original  mortgagor's  intrr'St 
27  A  511,  18  A  113,  SOU  385  and  20  M 
35,  followed.     SITA    KaM   v.   KASHI.     9   Q 

C  233 

20  Suit  by  trustee  on  be>inlf  of  a  templo 
— Persons  interested  in  the  templa  as  wor- 
shipptjrs,  impleading  of,  as  parties  to  the 
suit— No  mii-ioinder.  15  M  L  J  475  Col  1257 
P    1.  •' 

2!  Suit  for  forectosure— Portion  of  pro- 
perty exempted -Persons  intere-ted  in  pro- 
pfrty  exempted  not  necessary  parties,  2  A 
L   J    630  Col   652    P  I 

22  Suit  for  profits  by  one  sharer  against 
eo-sharer  who  has  mortgnged  his  share  — 
Whether  co  sharer  and  bis  m  rtgRgee  miiy 
be  joint  d  as  defendants  90  0  142  Col  663 
P    li. 

23  Suit  for  redemption  -T^udhist  Law  - 
Morig-.ge.  3  L  B  H  19C5  P  15  Col  658 
P    I. 

24  Suit  for  redemption  Part-owners  of 
mortgftgf^d  pn  perty  who  did  not  execute 
mortgage  deed  and  who  did  not  received 
mcrtgnge  money  not  made  parties  to  suit. 
82   C    746  Col   654    P   I. 

25  Suit  for  redemption — Who  should  bts 
made  parties  to  a  -Bud hist  Law.  3  L  B  R 
1906   P   169   Col   1627   P   I. 

26  Suit  for  sale  on  mortgage — Whether 
person  having  interest  adverse  to  claims  of 
mortgagOB  and  mortgagne  should  be  joined 
as  defendant.  AWN  1908  P  100  Col  658 
P    I. 

27  Suit  originally  against  some  of  seve- 
ral promiHSors— Subsequent  j)i»  dor,  of  others, 
effrct  ot,  US  regards  limit. .uion.  110  P  L  R 
1905    Col    303    P    I. 

28  !-uii  to  appoint  trustee  and  to  re- 
cover trust.  pruptrLies — Stranger  to  trust — 
Widow  and  heir  of  trustee,  whether  can 
be  joined  as  parties  4  L  B  R  183  Col  1380 
P    1. 

29  Suit  upon  breach  of  contract — Suit 
upon  tort — Suit  to  remove  obstruction.  2 
C    L  J    496   col    1238   P  I 

30  Suit  upon  a  joint  promise  to  plain- 
tiff and  others -Non  j  indcr  of  a  party  as 
plaintiff.     56  P  R  1901  Col:  1442  P  I. 

31  Wroifgly    adding    as  defendant  a    per- 
son   against    whom    no   decree  could  be  pass- 
ed— Dif^mistJal    of  the    p^^rsf^n    from    the  ca'e 
gory  o(  deftiudauLa.     iU    U  W  N   I^IG   Col;    i-J.'J 
P.   ii. 


Joinder  of  plaintiifs- 

1  Parties— S.  20— Civil  Procedure  Code.  25 
M  647  Col ;   1394  P  I. 

2  Parties— Misjoinder  of  parties  and  oauseg 
of  action  — Inconsistent  claims — Amendment 
of  plaint      28  M  500  Col :  1377  P  I. 

3  Parties  — Admisbion  of  secondary  evi- 
denc«    by  first  court.     28  B  94  <  ol:  1385  P  I. 

4  Person  suing  in  their  own  names  fotf 
themselves  and  for  others  — Right  common  to- 
plaintiff  and  others— Permission  of  court  to. 
Hue  on  behalf  of  others.  3  0  C  351  Col:  138S 
F  I. 

J«iint  debtors. 

i     Consent    decree   against    one— Right    to 
contit^ue    suit   against    the     other — Practice. 
3   B  L  R  234-25  B  378  Col :   2043  P  I. 
Joint  decree 

1  Mortgage  — Joint  decree  against  several 
mortgagors — Retlemption  by  one  of  co-mort- 
gagors.    4  0  C  273  Cell  395  P  II. 

3  Payment  to  one  of  several  joint  decree- 
holders — When  such  payment  discharges  the 
judgment  debtor  and  when  not.  1  N  L  24 
Col :  439  P  II. 

3     Satisfaction  of-By  one  of  the  joint  judg- 
ment-debtors—Suit  for  contribution — Cognis- 
ability,    by  a  Small    Cnise    Court.     3    A  L  J  6 
-28  A  292  Col  :   786  P  I. 
Joint  decree-holders. 

1  r^aymeiits  nitdo  to  one  of  several— Can- 
not, operate  as  a  discharge  of  the  decree  as 
against  all  of  them.  3  a  L  J  49—28  A  29a 
Col  :   531  P  1. 

Joint  ©state- 

1  Right  of  eldest  cbild — Budhist  Law — 
Inheritance.  IL  BR  1900-1902  P.  23  CoL 
240  P  II. 

Joint  family. 

1  See  Hindu  Law,  joint  family  1208*  to 
1230  P  II. 

2  Guardian  —  Managing  member  by- 
Appointment  of  guardian  of  pro;ierty  of  mi- 
nor member  25  A  407  (i'  C)  Col.  2130  P  I. 

8  Guardian  and  Wards-4  O  C  209  Coh 
8U  P  I. 

4  Hindu  Law— Decree  against;  lather  for 
debt  contracted  by  him,  1  0  C  169  Col.  117t 
PIl. 

5  Hindu  Law — Decree  against  father  for 
debtcontracted  by  him  — Attnchment  of  fami- 
ly piop«rty  in  execution  of  decree  IOC  112 
Col.  2160  P  T. 

6  Hindu  Law  —  Decree  for  foreclosura 
against  father — Nonjoinder  of  son  in  suit  for 
foreclosure  against  father  6  0  C  101  Col.  1175 
P  II. 

7  Hindu  Law— Attachment  of  J.^ut  Hin- 
du family  property  in  execution  of  drcree 
against  father  Suit  by  sons  for  declaratioa 
1  O  C  53  Col.  428  PI. 

8  Hir'du  Law — Joint  family  property  ac- 
quired frani  joint  funds  of  —  Declaration  o! 
trust  in  favour  of  joint  family  IOCS  24 
Col   854  1'.  11. 

9  Letters  of  administration  to  husband 
estate,  application  by  widow  for  4  O  C  224 
Col    1680  I-  1. 

[     10    I>iui,ivti  Uknatiuna—jQiiU  famiii/ govern- 
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ed  bij  Indian  Succession  Act — Senior  membrr 
riiavnging  affairs  of  famUy  —  Authority  to  bor- 
row— Agency 

Jliid.  that  tbo  senior  mombor  of  n  Native 
Oliristian  family  governed  by  the  Indian  Sue 
cession  Act  cannon  have  tbo  status  of  the 
maniiging  member  of  a  Joint  Hindu  family 
even  if  all  tbo  momhers  of  the  family  live 
together  and  senior  member  manages  th3 
aflair^j  of  the  family. 

That,  the  tact  that  the  senior  member 
conducted  litigation  on  behalf  of  all,  borrow- 
ing money  for  tbo  purpose,  and  advanced 
costs  out  of  borrowed  funds,  was  not  enough 
to  imply  on  agency  such  as  would  entitle  him 
to  borrow  on  their  credit.  APPAVU  UDA- 
YAiN  V    SUSAI  UDAYAN  15  M  L  J  285- 

n  Pre-emption-  Joint  Hindu  famihj— At- 
testation of  sale-deed  by  father- -Son's  right  of 
pre-emption. 

Tbo  plaintiff's  father,  with  whom  the 
plaintiff  vi'as  living  jointly,  attesfeed  the  sale 
deed  p s  a  witness  exfcuted  in  favor  of  the 
defendant,  The  plaintiff  sued  the  defendant 
for  pre-emption.  The  defence  was  that  the 
plaintiff  »was  estopped  from  suing  for  pre- 
emption as  his  father,  being  one  of  the  at- 
testing witnesses,  consented  to  the  sale. 

Hpld,  that  the  mere  attestation  of  the 
sale-deed  by  the  father  did  not  neceBsarily 
mean  that  he  was  a  con.^enting  party  to 
the  sale 

Hdd,  also,  that  even  if  he  were  a  consent- 
ing party,  he  could  not  thereby  estop  bis 
gon  from  maintaining  a  suit  for  pre-emp- 
tion. 

Held,  further,  that  the  sons,  in  a  joint 
Hindu  family,  are  to  be  regarded  as  co- 
shpfreis  for  the  purpose  of  pi'e-empMon. — 
HAZABI  SINGH  u.  JOOT  SINGH,  1  0- C 
262. 

12  Execution  of  decree-Execution  against 
representative  of  deceased  judgment— Debtor. 
6  0.  C.  271,  Col.  1146,  P  I. 

13  Hindu  Law— Decree  against  father- 
Joint  family  property —Liability  of  son's 
share  for  father's  debt.  4  0.  C.  178,  Col. 
1173,  P.  ii. 

14  Hindu  Law  — Suit  for  possession  of 
share— Decree  for  joint  possession  of  family 
property.     5  O.  0.  6,  Col.  2167,  P.  I. 

Joint  Holding. 

1  Succetsion  of  occupancy  rights— Oc- 
cupancy rights  —  Survivorship  —  Partition. 
AGAR  SINGH  v.  DHANA  AND  TEJA.  6 
p.  R  1902  (Rev.)  =  ll,  P.  L.  R  1903  See 
Punjab    Tenancy    Act  {XVI  of  1887),  S.  59. 

Joint  Mortgage' 

1  Suit  by  mortgagee  for  his  share  of 
money  advanced  on  a  joint  mortgage. 
GOPAL  LAL  V  LAOHMAN  PERSHAD. 
8    0    C  8.     Set    Mortgage. 

2  Joint   Mortgage Bedefnption— Right   of 

person     interested   in  pari   only   of   equity   of 
redemption     to   insist   upon     red'eming   whole 
property^  Validity  of  mortgage  signed   by  third 
party     fnr    m^r/gngor     w'lli     his     mtthori'y- 
femonal  aignatuu  oj  monguyur  on  mortgaga- 


Joint  Mortgagro    [Contd.) 

deed—Transfer  of  Property  Act  (IV  of  18  82. 
s^tion  .Z9. 

M  and  G  wore  owners  of  certain  land. 
They  owned  a  throe  fourth  share  and  a. 
one-fourth  f<har«,  respectively.  In  1872,  thoy 
jointly  mortgaged  the  entire  land  to  the 
defendant.  In  1875,  G  having  diod,  M  and 
K,  sons  of  G,  jointly  mortgaged  the  land 
to  tho  defendant.  IC'dnvf.  Now  G's  share 
became  vested  in  his  three  grandchildren^ 
A,  A  J  and  A  H.  In  1893  M  mortgaged 
his  share  again  to  the  defendant  which 
postponed  the  redemntion  of  the  mortgage 
of  1872  from  1296  to  1350  P.  The  mort- 
gage deed  was  signed  by  another  persoa 
for  M  at  his  request.  M  died  n.fter  bequeath- 
ing his  share  to  A  J.  The  plaintiff  pur- 
chased the  rights  of  A,  A  J  and  A  H  and 
after  1296  P,  brought  a  suit  for  redemp- 
tion   of    the   entire    land. 

Held,  that  the  contract  evidenced  by 
j  the  deed  of  1893  destroyed  the  joint  character 
of  the  mortgages  of  1872  and  1875  and  that 
the  plaintiff,  so  far  as  he  represented  M^ 
was  bound  by  that  contract  and  that  so 
far  as  he  represented  G  he  could  redeem, 
G's  share  alone  and  could  not  insist  upoa 
redeeming   the  entire    land. 

Held,  further,  that  sec.  59  of  Act  IV  of 
1882  does  not  require  the  personal  signa- 
ture of  the  moitgagor  but  the  mortgaga 
will  be  signed  by  him  within  the  meaning 
of  the  section  if  l)is  signature  is  affixed  for 
him  with  his  authority.  Therefore  the 
deed  of  1893  was  validly  executed.  MIRZA 
HAIDER    ALI  v    RAJA    JANG    BAHADUR. 

6  0  C  279, 

Joint  ObUgrers. 

1  How  far  each  surety  and  principal — 
Presumption   as   to    extent  of  liability  of   each*. 

As  between  joint  obligors,  each  is  prin- 
cipal to  the  extent  to  which  he  participated 
in  the  debt  and  a  surety  for  the  remainder,, 
whether    before   or    after   jadgmeot. 

In  the  absence  of  evidence  to  the  con- 
trary, the  presumption  is  that  each  of  two 
joint  obligors  borrowed  a  moiety  of  the 
whole.  PUTTI  NARAYANAMURTHI  AIYAR 
V  MARIMUTHU  PILLAI.  26  M  822  at 
825. 
Joint  Owner. 

1  Joint  possession — One  co-sharer  exclud- 
ing other  co-sharers  from  the  property.  2T 
A  153    Col  :   648   P   II. 

2  Comptency  of— Governed  by  marmakat- 
ayam — Law  to  divide  their  joint  property 
by  mutual  consent.  29  M  62  Col  :  1237 
P   II. 

3  Illegal  dispossession— Decree  for  jjoint 
possession.     2    A  L  J   481    Col  •  880  P  II. 

4  Suit  for  partition— Court  fees—Valua- 
tion of  claim  —  Plaintiff  not  entitled  to 
fix   arbitrary   value    of    his   claim.     28   P   R. 

iyo3. 

Joint   possession. 

1  Co  parcener  entitled  to— With  a  pur- 
chaser  Irom  another  co-parceuer.  8  B  Ia 
K  99   uoi;  1213  P   II. 
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2     Decree    for— Suit     agtunst Co-fharers 

for  poBsession  of  shamilui  land  and  demoli- 
tion of  construction  tbert;(ni  blocking  a 
road.     7    O    V.    au'i    Col  :    GG7    P    II. 

Joint  Promisors. 

1  Liability  of,  to  contribute,  nature  of— 
i^rreara  of  rant  -Suit  for  conribution  seve- 
rally and  jointly— Joint  promisor.-— Liability 
— Cause  of  action — Liability  of  co-sbarerto 
contribute  fcv.  n  if  not  sued  by  superior— 10 
O  C  108  Col  :  G;3d  P  II. 
Joint  property. 

1  Alienation  ot  balf  by  hu8band---Budhi8t 
Law--Husbaud  and  wile.  1  L  B  R  lUOO-1902 
P184   Col:  1645  P  1. 

1(a)  Difference  between  j)iut  property, 
joint;  family  propiuty  and  joint  ancestral 
family  property.  10  B  L  R  184--82  B  479 
CoK-    1220  P  II. 

2  Co  sharers  in,  excluded  from  possession 

—  Right  of  co-sbarers  tu  joint  property — Suit 
relating  to  the  joint  property  —  Exclusion 
of  a  co-sbater  in  denial  ot  his  right.  83*G  201 
Col:  G59  P  II. 

8  Ditpossession  of,  by  other  co-owners  — 
Suit  for  joint  posdes-ioa —Form  of  decree — 
One  CO  sharer  excluding  other  co-sharers  from 
the    property,    27   A  158    '-'ol  :  648  P  II. 

4  itffect  of  certain  property  acquiring 
character  of  joint  property  got  by  joint  exer- 
tions of  father  and  sons  -Nucleus  of  proper- 
ty—Nature.    10  B  L  R  175  Col  :    1142  P  II. 

5  Exclusive  dealing  with  joint  property 
by  one  of  co-owubrs — Form  of  decree — Suit 
by  other  co-sharers  for  recovery  of  possession 

—  Injunction — Decree.  Form  of.  AWN  1905 
P  238  Col:    918  P  I. 

6  Suit  for  division  of  redemption — Mort- 
gage of  joint  property  which  subsequently 
become  separate  property  of  mortgagor — Sub- 
mortgagee  a  person  having  an  interest  in 
mortgaged  property.  LACHMI  N  A  RAIN  v. 
BaBU  bHEU  DaYAL  SINGH.  6  0  C  885. 
See   Mortgage, 

7  Powers  of  Board  of  Revenue— Revision 
— Appeal  to  the  Judge — Ejectmeoc  of  one  co- 
owner  by  another-  Co-sharors— Joint  property 
— Exclusion  of  co-owner  — Suit  by  excluded 
co-owner  for  joint  possession  2  A  L  J  331 
Col  :   648  P  IL 

8  Award  ^not   filed   within    six    months- 
Specific     performatice— Joint    property — Suit 
for  division  of.     7    0  c;  3G9  Col ;  1715  P  II. 
Joint  StocK  Company 

1     Power     of     directors  —  Ratification    by 
share-holders- Vital    conditions    of   contract 
—Proof.    17  P  R  1901—98  P  L  R  1901  Col:  654 
P.   II. 
Joint  Tenancy. 

1  Gift  to  two  or  more  persons — Co-sharers 
— Construction  ot  deed  of  gift— Joint  tenancy 
AWN    1U05  P  170  Col  :    582  P  II. 

2  Grant  of  village  to  members  of  joint 
Hindu  family  and  another— Nature  of  the 
grant  as  regards  the  graiitees — Grant  of  land 
by  gcverumeat  to  three  members  of  joint 
family  and  a  stranger — Joint  tenants — Ten- 
ants in  common.  27  ^  310~A  W  N  1904  P 
269  Col ;   535  P  11. 


Joint  Tenants. 

1  Death  of  a  tenant-in- cnminnn — Success.i 
— Alienees   whose  share<i  are   dejlnitely  Hi)i'cijl('  i 
are  not  joint  tetiants — Jus  accroscnndi  —  .l/.-.i't- 
itig   of     '* occupied"    in    Section   09     (Puujdb 
Teniiicy   Act,  I8ii7  ) 

An  nlienation  in  favour  of  several  perriona 
in  which  the  shares  ot  tlie  several  alicoeea 
are  definitely  spef.ifi-d,  does  not  constitute 
those  alienees  joint-tenants.  They  ire  ten- 
ants in  common  and  there  is  no  jii$  nccres- 
cpndi    between' them 

iS'emb/e.  -'I  ht!  word  "  occupied"  in  section 
59,  Act  XVI  of  1887,  means  actually  occupied 
and  does  not  include  an  occupation  'vhich 
is  merely  such  by  implication  of  law.  KHAN 
SlNGti  V.  HARDIT  SINGH.  100  P-  R-, 
1908. 

2  Suit  for  rent  against  some  of  several 
joint  tenants  —  Limitation — \Iaintainability — 
il    C  W  N    1026  Col;   159  P  II. 

Joint  Tort  feasors. 

1  Contribution,  suit  for — Decree  for  coptg 
—Joint  Tort— Jurisdiction.  7  PR  1901—1900 
P  L  R   525   Col :    1060  P  I. 

2  Cause  of  action — Guardian  and  minor 
— Appropriatiou  of  debt  due  to  minor  by 
third  party — Joint  Tort  feasors  —  Guardian 
and  ward      147  P  L  R    1906  Col :  8::}b  P  II. 

3  Contribution — Joint  wrong-doers— Suit 
for.     5   CWN    398   Col:  688  P  11. 

Jote- 

1  Expcution  of  dfcrpe— Landlord  and  Ten' 
ant — Sale  of  dole--Dtcree  for  rent  against  re- 
corded tenants  does  not  effect  the  rights  of 
unrecorded  tenatUs — Transfer  of  'portion  of 
Jote.     Effect   of.— 

There  is  no  law  rendering  it  obligatory 
on  tenants  who  are  not  tenure-holders  to 
get  their  names  recorded  in  the  landlord's 
sherista  for  the  purpose  of  perfecting  their 
title,  "i  herefore  the  sale  of  a  jote  in  exe- 
cution of  a  decree  for  rent  obtained  against 
the  recorded  tenants  does  not  pass  the 
interest  of  the  tenants  whose  names  are 
not  registered  in  the  landlord's  siccrista, 
26    Cal.,  677,    distinguished. 

The  case  reported  in  26  Cat.,  615  is  no 
authority  for  the  proposition  that  the  pur- 
chaser of  only  a  portion  of  &. jote  gets  no 
title.   ASHOKBHUIYAN  v.  KaRIM  BEt'ARI 

9  C  W  N  848- 

Judge. 

1  Duty  of  Divisional— Is  to  follow,  not 
to  criticise  the  rulings  of  his  Chief  Court 
— Father  giving  land  to  sons — Sons  dtad — 
Sons  wife  and  children  auing  fahor  for 
possession  — Entry  in  revc;>ue  register  by 
ihugyi.     14    H  L  R  30  Col    174    V   1. 

2  Duty  of— Appeal  filed  without  copy 
of  decree — Sufficient  cau--e— Judgment  did 
missing  application  for  dissolution  of 'mar- 
riage.    22  P  R    1908  Col  :.  1^73    P    I. 

3  Exercising  judicial  functions  in  Civil 
Court  within  Limitation  .Act  aud  not  ofiicer 
of    government  acti    g  in  liis  official  capacity 

10  B    L    R   7i9   Col;    1569   P    t. 

3  (a)  Personal  iuteiest  in  a  suit.  2  L. 
B.  |i.  1904.    P.  281,  Col.  10G3,    P.  I. 
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4  Privilege — Cause  of  action — Misjoinder 
— Amo.idmotit.  12  0.  W.  N.  490—35,  0.  495, 
Col.  1051,    P.  II. 

5  Poioer  of  Inspection — Local  inspection 
ivithout   noticii   to  parties. 

A  Judge  with  a  view  to  a  better  under- 
standing of  the  evidonco  in  a  case  and  to 
okar  up  some  doiibtlul  points,  made  a 
local  injtpection  without  giving  any  notice 
to  tho    parties. 

Tlie  result  of  the  investigation  he  did 
not  placo  upon  the  record,  but  he  did  so 
in  his   judgment. 

Held,  that  a  Judge  is  at  liberty  himself 
to  inspect  the  property  in  dispute  and  in- 
form himself  by  the  observation  of  his 
senses  of  matters  which  mi^y  help  him  in 
understanding  the  evioence  and  in  decid- 
ing the  case,  and  especially  such  matters, 
which  do  not  require  scientific  knowledge. 
9  Cal  ,    363,   1  G.  W.  N.  682,  referred   to. 

Held,  also,  that  there  is  no  law  which 
requires  a  Judge  to  give  notice  to  the  par- 
ties or  to  give  them  an  opportunity  of  be- 
ing heard  either  during  or  afitr  the  in- 
spection. It  is  generally  desirable  that  a 
Judge  should  place  upon  record  the  result 
of  his  investigation.  MORAN  v.  BHAGBaT 
LAL  SaHA.    83  C-  183- 

6  Receiving  private  communication  re- 
garding a  pending  suit  and  acting  upon 
them— Property.  MAX  MINK  v.  SHaNKER 
DASS.  116  p.  W.  R.  1908.  See  Bes- 
judicata. 

Judgment. 

1  Amendment  of— Application  for  leave 
to  appwal  to  Privy  Council — Amendment  of 
jadgmeQt-2  0.  C.  235,   Col.  1481,  P.  I. 

1  (a)  Of   Appellate     Court— Contest      of  — 

1  L.    B.    R.    1900-1902,    P.   204,    Col.     1683. 
P.   1. 

2  Based  on  erroneous  assumption^ 
Power  of  Court  to  re-open  portion  effected 
by  error- 10  B.  L.  R.  531,  Col.  1090,  P.  II. 

2  (a)  Contents  of  in  redemption  suit.  1 
L.  B.  R.    1900—1902,   P.   186,    Col.   879,  P.  II. 

8  Decision  of  a  single  judge  of  High 
Court  refusing  application  to  reviev/  appeal 
< — Judgment  passed  by  Divisional  Bench,  wno- 
ther-MULJI  VIRJI  u,  BANGABASHI 
SHaHA.  9  C  W  N  502-  See  Letters  Patent 
Calcutta. 

4  Decree  when  to  be  interpreted  in  the 
light  uf— Construction  of  decree— Decree  of 
Appellate  Court  dismissing  appeal— 5  0.  C. 
35,   871,  P.    II.  » 

5  Delivery  of,  before  date  fixed — Witnss — 
Bight  of  parties  to  secure  attendance  ol  — 
Judgment.  Delivery  of  — Before  date  fixed. 
61  P.  R.  1904,  Col.  1473,  P.  1. 

6  Deduction  of  time  spent  in  obtaining 
copy  of    application    for    review  of  Judgmeutj. 

2  O.  C.  302,   Col.  2762,    P.  I. 

7  Failure  to  pronounce — In  open  Court 
—  Irregularity-- Judgment — Judgment  to  be 
pronounced  in  open  Court  or  on  some 
future  day.  8  B.  L.  B.  229—80,  B.  455,  Col. 
i36.  P.  II. 


Judgment    (Contd.) 

8  Improperly  obtained— l^jffocfc  of  sotting 
it  aside— Juilgnieiit  againsi;  dead  man — Can 
a  partner  draw  hundis.  9  B,  L.  R.  274,  Col. 
377,    P.I. 

9  Judgment  in  small  causes  — Con  ten  t.i 
of-Fiiiding  negative.  15  M.  L.  J.  223,  Col. 
1481,    P.    i. 

10  Inter  alias  -Admissibility  —  Evidence  — 
Juilgment— Award— Partner  of  lessee  — Right 
of  lessor  againsu -Jndgraents  in  personam  — 
Effect   of.     0   0  VV  N  402.    Col:    154    P.  I. 

11  Possession,  suit  for  — Res  judicata  — 
judgment    inter     partes   in    a     previous     suit., 

admissibility  of -Code  of  Civil  Procedure,  s. 
13 — R^.coqnitioit,  of  claim— Indian  •Eoidence 
Act  (I  of  1872)  s  13. 

The  respondents  brought  a  suit  against  the 
appellants  for  posser-siou  of  some  lands  in  a 
village  on  the  allegation  that  they  had  ac- 
quired title  to  the  land  in  suit  as  well  as 
the  other  land  of  the  village  by  adverse 
possession.  Thoy  filed  a  judgment  lu  a»sui6 
brought  by  their  fatber  for  a  declaratioia 
of  his*  title  to  the  lauds  of  that  village, 
the  title  being  based  upon  mortgages  alleg 
ed  to  h;t,ve  become  irredeemable.  The  deci- 
sion was  that  he  was  entitled  to  22  bigbas, 
and  tho  rest  of  the  claim  was  aismisacd.  In 
the  course  of  that  judgment  the  Court 
recorded  an  opinion  tbati  the  plaintiff  was 
proved  to  be  in  possession  of  the  whole 
land  now  in  suit  but  dismissed  the  claim 
except  as  to  the  22  bighas  on  the  ground 
that  the  plaintiff,  though  in  possession,  had 
not  proved  his  title.  The  judgment  was  inter 
partes. 

Held,  that  the  question  of  possession  of 
the  land  with  regard  to  which  the  suit  was 
dismissed  was  not  res  judicata. 

A  bare  expression  of  opinion  in  a  judg- 
ment upon  a  question  of  possession  whiuh  is 
not  given  effect  to  by  the  decree  is  not  a 
recognition  of  a  right  within  the  meaning  of 
section  13  of  the  Evidence  Act  and  is  nob 
admissible  in  proof  of  possession  either  at 
the  date  of  the  juugmaut  or  at  any  other 
time.  Musammit  KaRIMA  BTBI  AND 
OTHERS  v'.  SRI  GOBIND  AND  OTHERS. 
7  0C122 

12  Judgment  lost — Rewriting  judgment — 
Dratoing  uf  lots  in  pirtliion  sua,  -Eitates 
—  Par.ition    Acl   I8'.f7  6   72. 

If  a  judgment  has  been  lost,  the  Judge 
can  rewrite  from  memory  the  substance  of 
it.  It  cannot  be  expected  that  the  Civ  Pro 
Code    would    provide  for  such  a  contingency. 

Semble  :  A  Judge,  iu  making  allotments 
in  a  partition  suit,  should  not  draw  lota 
in  the  manner  provided  by  S  72  of  the 
Estates  Partitiou  Act  (V  of  1397),  but 
should  follow  the  procedure  laid  duwn  in 
S  396  of  the  Civil  Pro.  Code  and  make 
the  allotment  of  the  shares  after  a  full 
consideration  of  the  rights  and  objections 
of  different  parties.  NARSINGH  NaRAIN 
SINGH  V  HaRKHU  SINGH.  8  C  I*  J 
521. 

13  JudgmeiU—Ajjpeal-— ''Judgment,"  mean- 
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Judgment    (Contd.)  \ 

ing  of — Letters   Patent     cl.    IT)  -Jiirisdication 

An     order  refusing   to    eolarga    tbo  time  i 
for    preferring   an    appeal,    which    is  already  I 
time-barred,  is  not  a  '*  judgment  "  within  the  j 
rasaning  of  clause    15  of    the    Letturs  P.vtent,  j 
and     is     not,    therefore,     appealable     under  j 
that  clause.     Justice    of    the    Peace    for    Cal-  ; 
cutta   V   The    Orif^ntal    Gas   Company,    (8    B 
L    U   433i,    Kishen  I'ershad  Paoday    v  Tiluk 
dhari    Lall    (I    L    l\,    18      al  :    182),   M^habir 
Prosad     Singh    v    Adhiki-ry  Kunwar     ([  L  R 
21     Cal.     473,)     Mali      Virji    v     Bang  ibashi 
Saha   (9   C  W  N    502)    rof.»rrod    to.     Luohmi- 
narain     Bogla   t;    Bnj    Oooraxree   (5   0    WN 
781),     distinguished.     GOBINDA    LAL    DAS 
V   SHIBA    DASs    GHATTERJEE.     I  L  R  83 
Cal :  1328 ;  10  C   W    N  986 

14  Necessity  for  writing — In  appeals  dis- 
missed under  S"  551  C.  P.  C.  Judgme  it.  9  0  0 
82   Col    1655    P  1. 

15  Not  inter  parte^-Admissiblity  of-Boards 
letter — Recognition — Notice  to  quit.  7  C  L 
J   90  Col  ;    IGO   P    I. 

16  Nunce  pro  tunc  —  Death  of  appellant 
subsequent  to  hearing  of  appeal— Judg- 
ment delivered  as  on  date  of  hearing — The 
nature  of  security  for  plaintiffs  loan — Evi- 
dence— Transfer  of  property.  9  C  W  N  710 
Col  :    221   PI. 

17  Of  "appellate  court  what  it  should 
contain.     8   O  J    290   Col  :    1685    P    I. 

18  Of  appellate  court,  what  it  should 
contain — Duty  of  the  court  as  to  W  B  R 
1905;  Civ   Pro--34   Col  :  1634  P  I. 

19  Judgment  of  the  "  Court  of  Small 
Causes  " — Subordinate  Judgefi  h  iving  Small 
Cause   'powers— C  P  G    1882  S   203   (I). 

The  Court  of  d,  Subordinate  Judge  in- 
vested with  wSmall  Cause  Court  powers  is 
governed  by  paragraph  (I)  of  S  203  of  C 
P  0  1882.  The  judgment  written  by  a  -Sub- 
ordinate Judge  as  a  Court  of  Sm  ill  Causes 
need  not  therefore  contain  more  than  the 
points  for  deterramation  and  the  d'acision 
thereon.  NAR\YaN  SITARANt  v  B!I\GA 
GANGA,    9B  L  R  327-81   B  314  ;  F   B 

20  Letters  Patent-Article  15-  Qidcr  direct- 
ing appellant  as  receiver  to  advanc  •  money 
to   one  of  the  parties  for   defence. 

An  order  requiring  the  appellant,  as 
receiver,  to  advance  a  sum  of  money  to 
one  of  the  parties  to  the  suit  for  her  de- 
fence is  not  a  judgment  within  the  mqa'iing 
of  article  15  m  the  Liters  Pditout  aul  no 
appeal  lies  therefrom  KUPPUSAMI  OHET- 
TI   u  RaTHINAVELU  OHETn.     24  M  511. 

21  Order  of  remind — Ju  Igmout — Civil- 
Pro  Code  (Act  XIV  of  1882)  S  5S4— Second 
appeal— Ground.  13  0  W  N  105  Col:  406 
P   II. 

22  Order  refusing  to  receive  security 
for  costs. 

See   Judgment  No  22,  12   M  L  J  34. 

23  Letters  Patent,  Article  15—Gioil  Pro- 
cedure Code  {Act  XI  V  of  1^2)  Section  380— 
Appeal  against  order  directing  plaintiff  to 
furnish    security  for  costs. 

An  order   demanding   bccurity    for   costs 


Judgrment    (Gontd) 

from  the  plaiatif!  passed  by  a  Judge  of  the 
High  Court  in  a  suit  instituted  on  the  Ori- 
ginal Side  of  the  High  Court  is  a  "  judg- 
ment "  within  the  moaning  of  clau-ie  15  of 
the  Letters  Patent  and  an  appeal  lies  thf^re- 
from.  SESHAQIRI  ROW  v  NaWxB  aSKCR 
JUNG    APTAB    DOWL  v.     23    M  502- 

24  Death  of  party  after  hearing  of  appeal 
and  before  delivery  of  judgmen'.  -  Right  of 
legal  representative  to  appe<U  -LimVaiion — 
Execution  of  decree — Defective  applic  Uion  for 
execution  mide  on  tht  last  day  bfore  the 
period  of  limitation  expired. 

When  after  the  hearing  of  the  appeal 
and  before  delivery  of  jidgraint  a  party 
to  the  appeal  died,  and  his  repr  i  eotativu 
made  a  second  appeal  to  tha  Higi  Court 
against  the  judgment   passed   on    appeal  — 

fl'j^d,  that  the  appellant  was  not  incom- 
petent to  prefer  the  seond  appeal,  Dy  rea- 
son of  the  fact  that  hd  had  -loi  baa  i  brought 
on  the  record  before  the  judgment  of  th-3 
lower  Appellate  Court  was  doiivured,  and 
that  the  judgment  should  be  road  as  from 
the  date  when  the  Court  reserved  judg- 
ment. It  was  not  incumbd  it  on  the  ap- 
pellant to  make  an  appticatiou,  under  sec- 
tion 232  of  the  Civil  Prooodura  Code,  to 
the  Court  which  passed  the  d'crao,  the  pro- 
per procedure  was,  as  was  adop^^d  by  the 
appellant,  to  apply  to  the  High  Court  to  be 
brought   on  the   record 

Section  245  of  the  Civil  Pr  icedure  Code 
contemplates  that  an  unveritiei  petition 
may  be  returned  for  araendmiut,  but  such 
a  petition  is  not  an  application  which  will 
prevent  the  operation  of  the  statute  of  limi- 
tation. 

An  application  for  execution  of  a  decree 
was  presented  after  the  expiry  of  twelve 
years  from  the  date  of  the  diicree,  on  the  first 
day  the  Court  re-opened  after  vacations, 
the  period  having  expired  when  the  Court 
was  closed.  The  application  was  not  veri- 
fied, and  no  evidence  was  produced  to  show 
that  the  application  was  authorzid  by  the 
decree-holder  to  make  the  application.  It 
was  returned  by  Court  for  amendm  •  i*".  The 
juduiont  debtor  oontended  that  tne  appli- 
cation was  barred. 

Held,  that  the  defective  application  had 
not  the  effect  of  preventing  th  i  operation 
of  the  statute,  and  it  was  barred  by  limita- 
tion. In  the  circumstances  ofth-ciso  tbo 
Court  ought  to  have  rej  jcted  the  application, 
and  not  to  have  mide  an  order  ailjwing  it 
to  be  amended.  RAGHQNaTKA  THaTHV 
OH  \  REAR  V  VENKaTESA  TaWKER.  Jff 
LJ   1902.  P  435  =  26  M  101 

25  Requirements  of — In  appeal — Sum- 
mary dismissal  of.  5  C  L  J  318  Col:  1656 
P   I. 

26  Security — Refusal  to  receive  judgment — 
Letters  Patent  Clause  15— -Appeal— Order  re- 
fusing  to  receive   security  for  c  >sts. 

An    order    refusing     to    receive    security 

for   costs     ammnts     to   a    judgment    within 

\  the   meaning   of   Section    15    of    the    Letters 
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Patent   and    is  npponlable. 

When  the  order  requiring  security  for 
costs  to  bo  furnished  was  indofluite,  in  tliat 
it  did  not  fix  an  exact  date  on  or  beforo 
which  aocurity  was  to  bo  given;  held,  t-hat 
the  order  was  wrong.  On  appeal  a  dato 
was  fixed  for  security  to  bo  given.  THIll- 
TIlA  SWAMl  V.  THlllTHA  SWAMI.  12 
M  L  J.  1902,  P  84 

27  Suit  to  sot  aside  a  Obtained  by  fraud 
—  Judgment  may  bo  set  aside  on  the  ground 
of  fraud  and  perjury.  IC  1\I.  L.  J.  59-29 
M.  179,  Ool.  10G8,    P.  il. 

28  Time  for  its  dating  and  signing  — 
Parties  can  compromise  both  before  and 
after  judgment  is  delivered  G7  P.  W.  11. 
1908,    Lol.   342,  P.  11. 

29  What  the— Of  a  Small  Cause  Court 
ought  to  contain  Findings  on  issues.  8  0. 
C.  44,  Col   763,  P.  T. 

80  What  the— Of  a  Small  Cause  CjuH 
ought  to  contain — Civil  Procedure  C  da  1882 
— S.  203--Judgment  of  Small  Cause  Court — 
Contents    of. 

Whore  there  is  nothing  to  excite  suspi- 
cion and  the  plaintiff  has  given  such  proof 
of  his  claim  as  the  law  requires  the  plain 
tifl  and  a  High  Court  are  entitled  to  have 
Bome  indication  from  the  Judge  of  a  Court 
of  Smftll  Causes  of  the  point  upon  which 
he  dismisses  his  suit,  to  show  that  he  luts 
not  acted  from  mere  caprice  or  ignorance 
of  the  rules  of  law  which  regulate  the  proof 
requisite  to  establish  a  plaintiff's  claim.  13 
AU.  533,  23  B.  335,  41  P.  R.  1896,  foUoioed 
SAMAND  KHAIS  v.  PIR  BaKHSH.  p.  K 
57  of  1901 

81  When  a  nullity,  and  need  not  be 
Bet  aside — Suit  based  on  order,  if  maintain- 
able.    9  0.  W.  N.  950,  Uol.  68,    P.  II. 

82  Whether  order  of  Insolvency  Court 
is  a-Of  High  Court.  9  C.  W.  N.  952  Col 
1924,    P.  1. 

83  Written  after  transfer  of  judge— Le- 
gality-Act done  in  discharge  of  duty— 7  B. 
L.  R    951,  Col.  58  P.  I. 

8i  Written  after  transfer  of  jadge  — Le 
gality.     35    C  756  'ol:    1480   P   I. 

85  Written  but  not  signed  by  deceased 
judge— No  want  of  family.  81  C  1057  at 
1064    P    I. 

86  Written  when  judge  was  on  leave- 
Delivery  by  successor  in  ofEce — Validity 
34  C.  298    Col  :  189    P  I. 

87  Wrong     words      used     in      judgment 
through     inadvertence,     in    describing    suit 
properly  — Corrections  may  be    made   on    ap 
plication- Review     unnecessary— 40  P   L    R 
Col;    1481  P  1. 

Judgrment  creditor. 

1     Judgment  creditor — execution  of  money 
decree  — Manager  of   joint   family    property — 
Djbt  bending    on  surviving    witness    16    G    P 
L  R    1903  P  19  Col  :  1013  P  II. 
Judgment  debt. 

1  Agreement  for  payment  of— Agreement 
for  payment   of   judgement   debt    to   docree- 


Judgment  debt    {Contd) 

holder— Sanction  of  Cjurt  as  to  ogroementef 
relating  to  judgment  debt.  4  0  0  284  Ool. 
1495    P  I. 

Judgment  debtor 

1  Judgment  debtor — Notice  to  — Inapplio- 
able — Porecloburo  docreo  — Application  for 
order    ab.solnto.     4  0  C  238  Col  :  1461  F  I. 

2  Judmont-debtor.  See  Act  V  of  1908  G 
P  Code  S  55. 

3  Judgment-'^obtor  — Transferee  of  decree 
who  might  happen  to  be  one  of  the— S.  232 
ol.  (b)  not  intended  to  deprive  him  of  all 
relief  —  Imposition  of  appropriate  procedure 
—Suit  for  contribution.  10  B.  L.  R.  89,  Col. 
1502,    P.  I. 

4  Who  had  not  taken  advantage  of  the 
—  Bundelkhand  Encumbered  Estates  Acl,  but 
of  wliom  decree  holder  had  not  made 
any  claim  after  notification,  not  liable  to 
more  than  his  propjrtional  share  of  the 
jadgement  debt.  A.  W.  N.  (1908),  43 -Col. 
8B6,    P.  11. 

Judicial  Calender. 

1  Judicial  Calender— Limitation  provided 
by  special  f<nactm'ji;t— Evidence  ;of  corres- 
pc^nding  dates  of  different  eras — Evidence 
Act  ([  of  1872)  827  CIs.  (8)  and  13— Judicial 
Calender.  4  O.  C  182,  Col.  17-36,  P.  I. 
Judicial  Commissioner. 

1  Court  of- Jurisdictiou — Valuation  of 
appeal  —  Cross  appeals  involving  claim  to 
upwards  of  «s^  10,000.  3  0.  C.  96,  Col.  722, 
P.   II. 

2  Jurisdiction  —  Court  of  Judicial  Com- 
missioner Partition  case,  transfer  of —Civil 
Procedure  Code  {Act  XlV  of  1882),  S.  25— 
Revenue  Court,  jurisdiction  of—Rivenue  Act 
(in  of  1901),    Ss.  191,192. 

Held,  that  the  Court  of  the  Judicial 
Commissioner  can  exercise  no  jarisdictioa 
under  sec.  25  of  the  Civil  Procedure  Code 
in  respect  of  partition  cases.  Ss.  191  and 
192  of  Act  Hi  of  1901  prescribe  who  may 
transfer  cases  from  oue  Revenue  Court  to 
another.  THAKUR  B  \LDE0  BAKHSH  v. 
THAKUR     BALBHADDAR     SINGH,     7    Q. 

G  142. 

3  Jurisdiction  of  -  Court  executing  decree, 
power  of,  to  stay  execution.  3  0.  0.  243,  Col. 
455,   P.  II. 

4  Notification  of — Suit  for  damages  for 
breach  of  contract  against  Secretary  of 
State.     5  0.  C.  403,  Col.  1262,  P.  I. 

5  Sind  —  Jurisdiction  of,  in  suits  for 
breach  of  contract-  Contract  of  sale.  LOUIS 
DREYFUS  AND  CO.  u.MIRAN  BUX  KA- 
DIR  BUX.     2  S  L  R  37- 

See  JurisdiciioiL  (of  Civil  Courts). 

Judicial  Committee'^  decision. 

1  Opposed  to  p-niiciples  of  law — How  far 
binding  upon  couits  of  India. 

The  decisions  ot  tlje  Judicial  Committee 
are  binding  upon  courts  m  India  and  all  they 
can  do  is  loyally  to  accept  and  follow  them 
if  they  are  in  point.  PAZLUR  RaHIM 
ABU  AHMED  V.  MAHOMED  ABDUL  AZIM 

ABU  AHSAN.    80  C  666  at  676. 
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Judicial  oommitte&M  decision. 

X     What  amounts   to    stafement    that    fact 
not  proved— Existence    of    docamuaLury   evi- 
dtjnce.     4  B  L  il  5S7  Col.  2123  P.  I. 
Judicial  Discretion 

1  Sufficient  cause  -  Court  of  appeal.  3  O. 
C.  37  GjI.  1729  R  I. 

2  Appeal  against  ati  order  refusing  to  exe- 
cute delay.     25  A  71    Col.  12.>9  P.  I. 

3  Grant  hold  rent  free  under —  Uosuinp- 
tion.     4  O  G  252  Ool.  1091  P.  II. 

4  Leave  to  appeal  to  Privy  Council  to 
declare  certificate  improper.  23  A.  220  Col. 
1290  P.  I 

Judicial  Oificers  Act  XVIII  of  1850 

1  See  Act  X  VIII  of  1850  Col.  58  to   60  P.    I, 

2  Suit  for  damages  for  improper  search 
made  by  a  Judicial  Officer  as  such.  59  P  W 
R  19(*  Col.  1398  P.  I. 

Judicial  Order  . 

1  Dismissing  foi- default  a  petition  of  ob- 
jection under  S.  101  E.  of  the  Bengal  Tenan- 
cy Act  is  not  a.  3CL  J  133.  See  Col.  134 
■P.  II, 

Judicial   Proceeding-. 

1  Counterfeiting  trade  mark  —  Allegation 
to  Collector  of  customs  Detention  of  goods 
in  consequence  by  Collector  is  a,  10  C  Vv  N 
107  Col.  794  P.  I. 

2  Mortgage — Compromise,  petition  of,  re- 
lating of  immovdable  property.  6  0  0  362 
Col.  466  P.  I.  * 

Judicial  Separation. 

1  Desertiju  l)y  pet  lionor  without  reason- 
able excuse.     26  A  55:i  <Jol.  97  P.  I. 

2  Jurisdiction  of  Court — "  Last  resided  " 
—Uncorroborated.     77  P.  R.  1905  Col.  96  P.  I. 

Jungleburl  Lease 

1  Incidents  of  — Mineral  right — Coal  Sur- 
face Rights.     33  C  203  Col.  449  P.   I. 

Jurisdiction. 

1  Act  conferring — Implied  authority  for 
means  to  carry  out  the  act— 2  S  L  R  22 
iSee   IiUeilociitoiy   order  No.    10. 

2  Act  done  in  the  name  of  an  officer  do- 
ing duty  wi'hin  jurisdiction—  Assis' ant  do- 
ing the  work  personally  absent— Effect  of — 
Locil  limits. 

Where  an  act  is  done  in  the  name  of 
and  for  an  officer  vviibin  jurisdiciion,  tlie 
fact  that  his  as&istaut  who  actually  doeS 
the  work  is  p'^rs  anally  absent  from  the 
jurisdiction  will  not  take  the  act  out  of  the 
purview  of  S.  45.  Act  I  of  1817  Specific 
Relief  Act.  ///,  re  HAJI  HaSSaM  MAHO- 
MED.   4   B    L   R   773 

3  Appeal  ngaiust  an  order  of  a  court  in- 
ferior to  a  Di.stnct  Court  to  which  court  lies. 
2  N    L    H    54. Col   431    P   II. 

4  Appeal  allowed  where  no  appjal- Se- 
cond   appeal.     29    C  SO  Col    1263  P  I 

5  Appeal  — V  iluntion— Pre  emption  suit- 
Payment  of  deficiency  after  limitation  period 
173    P    L    U    1903   Col    761    P    I. 

Q  AppealyfinlJuv—JuiisdiQiioii.—  Value  for 
purpoaes  of — Suits  Valuation  Ac!  (VITof  2887), 
bec'iun  8—PunJ..b  Curls  Act  (XVIII  of  1684), 
iSecao/i    70  (i)  {bj^ 


Jurisdiction    (Contd.) 

Tlie  plaintiffs  filed  an  application  under 
section  70  (1)  (a)  and  (h) 'jt  \ct  XVIII  of 
18d4  as  amended  by  Act  XXV  of  1899  ia 
a  suit  f  r  a  perpetual  ir  jui  ction  to  the 
effect  thai  tho^defondants  should  not  reatraiu 
the  plaintiffs' from  saying  prayer?  in  a  cer- 
tain mocquo,  and  from  totting  up  their 
own  Iiainto  lead  the  prayors  of  th3ir  con- 
gregation, and  from  performing  other  ritual 
connected    with    the    divine    service. 

Held,  that  the  application  did  not  lie 
under  Section  70  (1)  (6),  as  the  value  for 
Court  fees  was  the  value  for  purposes  of  juris- 
diction, and  that  value  was  assessed  ia 
the  Court  of  first  instance  and  in  the  Chief 
Court  at  Rs.  100  only,  being  less  than  Ra. 
200.  Pur. jab  Record  No.  5'J  of  1896  followed. 
UMAR  DIN  V.  ABDULLA.    43  P  L  R  1903- 

7  Appeal  — Consent  decree  cannot  be  im- 
peached on  appeal.  5  C  W  N  877  Col  1593 
PI. 

8  Appeal,  District  Judge  to  entertain — 
Suit  before  Munsiff  for  possession  of  housa 
valued  by  plaintiff  at  Rs.  90— Decree  oa 
payment  to*  defendant  of  Rs.  634  and  odd 
-Value  of  improvements  effected.  19  P  R 
1908  Col    710   P  II. 

9  Appeal— Execution  of  decree  for  sum 
exceeding  Ra.  5,000-4  O  C  255    Col  1112  P  I. 

10  Appeal  — Order  returning  plaint  for 
amendment- Interlocutory  order  2  0  C5 
Col    1271    P    I. 


of 


10   a     Appeal— Oudh  Courts    Act   XIV 
1891  S.  8—Juri<<diction   to  hear  appeal. 

The  Privy  Council  remanded  the  oaso 
to  the  Court  of  the  Judicial  Commissioner 
of  Oudh  to  be  tried  by  the  Judicial  Com- 
missioner and  the  Addifciojial  Judicial  Com- 
missioner sitting  together  in  accordaiice  with 
the  provisions  of  Section  8,  Act  XfV  of  1891. 
GANG\    B\KSH    SINGFI    u     B  \  BU  DALIP 

SINGH.    5   W  NC  781  =  29  I  A  171-24 
A  13. 

11  Appeal- Provincial  Small  Cause  Court 
Act  S.  32  (2)— Jurisdiction  extended  ponding 
suit.     5   B    U    1008   Col    773    P    I. 

12  Appeal  -  Question  of  jurisdiction  when 
en  ertainablo  in  Hpp.;ai — Civil  Court's  juris- 
diction ousted— G>)chur  ard  common  lauds 
-- Goontia,  a  propriB  or- -Sait  for  ejectment. 
12  •:  W  N  1036  Col:    369  P  II. 

13  Appeal  — Letters  Patent  S  10-ZAMIN 
ALI  K1I\N  V.  GENDA.  AWN  130i  P 
48-26  A  375. 

S<e   N  \V  P   Tenancy   Act   (II  of  1901)  S. 
175,   180. 

14  AppeaI--Valuation  -  Doclaiatoiv  suit 
by  I.  bj  ctor  against  d.creeh^id*  an.i  jidg- 
mont  debtor  ~  Valuation  of  suit  f -r  puipo^^es 
(jf  j;  11  isdiotion' a'  d  cause  of  appeal.  74  P 
W  K   1908-91  'P  II  1908    Col  :    1520  P  I. 

15  App'-al  Value  of  suit  for  purpos3s  of 
jurisdiction  —  Execution  of  decree — Attach- 
moub — Ubjectiou  ag-iitvsb— D.olaratory  suit 
for  release  of  pi-cperty  from  attachment.  71 
P  L  R    1900  -55  P  R  190G  Col  :    761  P  I. 

16  Appeal- Waiver.  23.  A  227  Ool  i  1292 
P.    I. 
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Juried  ction    iConfcL} 

M  k\)\HA\\yU\  cannot  bo  croa^iod  but  by 
expte  9  lauguago  in  ftu  iuaotment.  10  0  0 
35:i   CI:    145GP  I. 

18  App  icaion  for  review  filed  before 
filing   an  app^M.l      7    O  G  299  Col  :  1306  P  I. 

19  Arbitration  — Objection  to  filing  of 
avvaid  DeciflB  in  accordance  with  award  2 
O  r.    355  Oolr    1694  P  1. 

20  AiUiclied  pi  op  rty--Propnrty  attaebf^d 
under  \vai»-ant  by  a  Magistrate-  '  laim  to— 
.luri-^rliiMion  ot  Mnpistrate  to  inquire.  4  B 
L  n    109  c-'  1  :   1007  P  I. 

21  AtLachmatit  oi  propeifty  wifcbou'  court's 
juudiotion  -  Ruling    of    special    court   bind 
ing      1  L  B  U  1900  1902   P  310  Col  l  1360  P  I 

22  Award — Application  to  file  a  private 
award — Corapotancy  of  court  to  go  into 
qnostion  of  reference  and  award.  29  B  621 
Col:  1721  P  I. 

23  Bargain  between  plainkifT,  resident  of 
Lahore;  and  defendant,  resident  of  Cochin — 
Plaintiff  paying  advance  as  part  of  the  price 
for  goods  to  be  sent  by  defendant.  36  P  R 
190ft  Col  .-    1061  P  I. 

24  Bench  for — Presidency  group — Juris- 
diction over  Presidency  Small  Cause  Court, 
Calcutta.     2;>  C  498  (^ol:  1118   P  II 

26     CaneellatioB  of  mortgage— Permanent 
lease    o'  nmrtgaoed    Innds  in  favour  of  mort 
gagee— MongMgeo'a     li.ilarf^    U>     perform    bis 
part  of  the  c   ..tr.ct.     SMYHlf)    MUHOMED 
BAKER   tp  KEDAR    NATH.     \\   0  C  8». 
See    Mor  g  ige.  General. 

26  Ceii6Vj)t  uf— Excise  A&t  {III  of  1886,  B), 
Semion  43  -i)  (i")  (b) — Importing  bhang  into 
B  ■inhcy.    Presidevcy — Juiisdiclion. 

Tlie  aecu^ed  was  convicted  of  the  off- 
ence of  iinporting  bhang  into  the  Presi- 
de? cy  of  Bonabay  under  section  43  (1)  of  the 
Bombay  Excise  Act  for  having  imported 
bhntig  into  a  pl8*s  c^l'ed  Ealol,  a  Railway 
Staiioii    5iiuate    in    a  Native  State. 

Held,  that  the  conviction  was  illegal  for 
though  the  criminal  j'Urisdiction  along  the 
line  of  railway  had  been  ceded  to  the  Gov 
eroment  of  India  it  was  not  shown  that 
there  had  been  any  cession  of  territory,  EM- 
PERjR  V  RAGHUNATHRAO  YINAEK- 
RAO,    5   B  L  R  873. 

27  Charter  Act  S  15— Chiei  Justice, 
powers  of^  to  constitute  bench  to  hear  a 
particular    case.     30  C    588    Col  :    1329    P    I. 

28  C  P  C  S  17,  20,  57— Consent— Waiver 
—  Suit  not  trial  witboiat  leave  of  '"ourt.  86 
P   L    R  1903  Col :    1056   P  I. 

29  C  P  C  S  244— Court  having  jurisdic- 
tion to  demde  the  ortginal  suit  and  to  exe- 
cute the  decree,  not  deprived  of  its  jurisdic 
tion.     2   aC315   Col:.  1110  PI. 

80  C.  P.  C.  Sh.  11.  R.  16  — S.  522- 
Distriet  Judge  to  give  effect  to  the  award 
— Amendment  of  decree — 4  O.  0.  8^,  Col. 
1487,   P.  1. 

81  C.  P.  C.  S.  115— S.  622— SubjVcfc  to 
decide  question  under  —  Order  directing 
issue  of  commission  to  examine  female 
witness  and  refusing  to  decide  preliminary 
Issue  gf  law.    &  0.  C.  151»  Col.  1320,   P.  I, 


Jurisdiction    (Conid.) 

82  (-\  P.  C.  OXLVII.  R.  1,  3-Sb.  62*, 
626  -Ansistant  Collector  to  review  bis  own 
judgment  in  ex  parte  decree.  3  O.  G.  363» 
Ool    456,    P.  II. 

83  Compensation    money   paid    feo   Hlndtt 
widow    on  reversioner's     application     for    re* 
fertnee  —  Judge    on    reference    directing   re-  J 
fund.     12  0.    W.N.    1039,  Col.    863,  P.  I.                    J 

84  C(n  flicliiig  orders — Reference  to  superior 
Court— ]'ui  job    Tenancy    Act    {XVI  (f    1887), 
Sealion  i^9—Jinisdietion   of  Civil  and  Revenue  ;i 
Coiiris                                                                                    I 

It  is  undesirable  that  Civil  and  Revenu'e  J 
Courts  should  ipsu<)  conflicting  orders  o-a  ■ 
the    question    of    j'urisdiction    to    try    a    suit.  ^ 

When  one  subordinate  Court  has  already 
passed  an  order  as  to  jurisdiotion  in  this 
connection  another  Fuburdinate  Court  should  i 

not  p8S3  %  cot  flicting  order,  the  proper 
course  is  to  make  referer-ce  to  superior 
authority.      KURE    v.   GHISA.      63   P-   R- 

1904 

• 

85  Consent  —  Conferring  ©f  jjarisdiction 
by  agreement  of  patties-Order  of  Court  with- 
out jurisdiction.     9  C  W  N  956  Col.  68    P   IP. 

86  Consent,  effrcfc  of,  on  jurisdiction.  T 
B  L  R  954  Col.  609  P.  II. 

37  Consent  when  a  cure  for  want  of  juria-. 
diction  -  Effect  of  consent.  15  M  L  J  236— 
28  M  437  Col  698  P.  II.  See  also  2&  M  17&- 
C(  I.  7G6  P.  I,  31  0*849  Col.  762  P.  I,  25  A  135> 
C'l  1687  P.  lav d  5  C  W  'N  193  P.  C.  Col. 
1292  P.  I 

38  Courts  of  law  have  no -To  compel  enii- 
ployment  of  a  particular  person  as  priest.  11 
C    W    N    147    Col  2049  P    I. 

39  Court  of  wards— Civil  Court— Lunatio.- 
-29  C  638  Col:  69  P    II. 

40  Debtors  money  with  mamlatd>ar—Suits^ 
— Attoch7uent. 

Money  owed  by  the  District  Colleotop 
to  the  judgement-debtor  was  held  liable  to 
attachment  by  the  court  within  whose  ja- 
risdiction  both  the  creditor  and  the  debtoi? 
lived,  even  though  the  money  was  in  the 
hands  of  a  mamlntdar  who  lived  beyond 
the   jurisdiction   of   the   court. 

iSemWe.-— Ear-matked  money  baa  a  sitU3: 
and  cannot  be  attached  by  a  court  having-, 
no  jurisdiction  over  the  situs.!— B. AY 31  v, 
NARAYAN.     8    B    L    R    462 

41  Decree  for  pre  emplion— Covert  to  pasi^ 
—  When  the  suyn  payable  exceeds  the  Cotirfs. 
pecuniary  jurisdiction-  Suit — Valuation  Act 
{Vllof  1887),  Section  3— Valuation  of  suit- 
Suit  for  possession  of  land  assessed  with  land' 
revenue — Definite  portion  of  revenue  payings 
khata. 

Meld,,  that  the  value  for  purposes  of 
j;Urisdiction  of  a  suit  for  possession  of  land 
assessed  with  revenue  where  the  land  claimed 
is  a  definite  portion  of  a  revenue  paying. 
khatOy  is  thirty  times  such  portion  of  the- 
revenue  as  may  be  rateably  payable  in  re- 
spect of  that  portion.  FATTA  v.  KHAN 
BAHADUR  172  p.  L.  R  1908-94,  P.  W 
R.  1908=46,  p.  R^  1908^ 
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Jurisdiction    {ContJ,) 

42  I^'  cree  satisfied — Application  by  jadg 
inent-del)tor  for  refund  on  ground  of  fraud 
—  Applicntiori  for  rofund.  4  A.  L.  J.  142-- 
A.  W.  N    1905,    P.  65,  Col.  1126,  P.  I 

43  N  W.  P.  Rent  Act  (XII  of  1881)  Srclions 
93  (It/,  206  and  207— Jurisdiction — Revenue 
Couit—Aiyyeal.  ^ 

A  CO  sharer  of  a  certain  estate  who  was 
al«o  a  lambardar  executed  a  mortgage  and 
a  lease  of  his  share  to  one  Mussammat  F 
who  got  possession  and  collected  the  rents 
and  profits.  The  plaintiff  who  was  another 
sbarev  io  the  property,  sued  in  the  Revenue 
Court,  the  lambardar  and  Muisaminat  F\ 
the  mortgagee,  under  section  93,  sub-seotiOn 
^h)  of  the  Rent  Act  for  her  share  of  the 
profits  80  collected  by  the  mortgagee.  It 
was  contended  before  the  High  Court  fchat 
the  Revenue  Court  had  no  j,urisdictioa  to 
bear   the   suit. 

Htld,  that  whether  or  not  there  was  juris- 
diction in  the  Revenue  Court  to  entertain 
the  case  originally,,  any  want  of  jurisdic- 
tion was  cured,  when  the  case  came  in 
appeal  before,  and  was  disposed  of  by,  the 
District  Judge,  that  he  having  decided  the 
case  after  hearing  the  parties  and  going 
into  the  facts,  the  defeet  of  jurisdiction  was 
eured  by  the  provisions  of  section  206  or 
section  207  of  the  1-Jent  Act.  W.N.  A  1888, 
p  7-i referred  to.  K  ^NIZ  RASUL  t>.  ASHRAP- 
UN-NISSA.    A    W   N  1902,  P.  IS^ 

44  CivU  Court  hound  of  its  own  motion  to 
consider  whether  it  has  jurisdiction — Duty  of 
Appellate  Court  to  ree'ify  error  in  appeal  when 
question   of  jurisdiction    has   been   overlooTced. 

The  evidence  clearly  established  that 
the  land  in  suit  belonged  to  plaintiffs-respon- 
dents and  was  in  their  possession  down  to 
1257  B  E  at  least.  But  the  evidence  also 
disclosed  the  fact  that  owing  to  river  action 
the  land  was  gradually  washed  away  until, 
in  1258,  it  ceased  to  exist.  Simultaneously 
new  land  was  formed  (on  the  other  side  of 
the  stream)  and  this  the  defendants-appel- 
lants took  possession  of  as  an  accretion  to 
their  holding  which  adjoined  on  that  side. 
Plaintiffs-respondents  also  from  the  first  re- 
sumed possession  of  such  of  the  new  land 
as  they  found  woikable.  It  was  not  asserted 
in  the  Lower  Courts  that  the  new  land  was 
State  land,  but  this  question  presented  itsrelf 
on  the  evidef  ce  The  Advocate  for  defend- 
ants appellants  argut  d  that  the  question 
was  not  raised  in  the  lower  courts  and 
ought    not  to  be    answered    in    secord  appeal 

Held,  that  a  Civil  Court  is  bound  of  its 
own  motion  to  ccjnsider  whether  it  has  juris- 
diction. If  on  the  record  the  court  discovers 
that  it  has  no  juri.sdiotion  it  must  dismiss 
the  suit  whether  the  parties  have  raised  the 
question  or  not.  The  question  of  jurisdic- 
tion is  vital  and  where  it  appears  that  a  court 
has  decided  a  case  in  which  it  had  no  inher- 
ent jurisdiction  over  the  subject-matter  this 
cannot  be.  ovi  rlookrd  by  a  court  of  appeal 
or  second     appeal 

Ii*'ferencts:—2,  U  B  R  1897-98,  Civil  Pro 
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cod  lire,  pages  25,  41,  49.  P  J,  L  B,  page  53% 
16;  I  L  U  21  All  ,  page  505,  L  K  13,  I  A  page 
134;  I  L  R  9  AH.,  page  191.  MA  LOKE^ 
MAUNG  LU  PYAUNO  v.  MAUNQ  SaN 
YA  TBA,  MA  MIN  AUNTG  MA  THAN.  U 
B  E    1903  P  3      (Juiisdiclion.) 

45  Suit  for  possession — Defendant's  pos- 
session under  a  decree  based  on  a  mortgage 
deed— Enquiry  whether  court  passing  the 
previdua  decree  had  jurisdiction.  16  G  P  L 
R    19U3    P    141    Col    484    P    I. 

47  Jurisdiciion  -Civil  Procedttr'i  Code  {Act 
XIV  of   1882),   S.   16  A, 

Held,  that  if  the  parties'  allegations 
show  that  it  is  uncertain  in  which,  districti 
the  land  in  suit  is  really  situate,  the  Court 
in  which  the  suit  is  fikd  should  record  a- 
statement  under  S.  16  a  Civil  Procedure 
G»de,   and    proceed  to    determine   the  suit. 

Held,  further,  that  even  if  the  Gourd 
had  not  recorded  such  statement  and  had 
proceeded  to  determine  the  suit  no  objection 
to  the  jurisdietion  of  the  Court  could  have- 
been  successfully  urged  in  appeal  under 
para.  2  of  S.  I6i>^,  C  P  C  (Shibu  Haider 
V.  Gupi  Sundari  Dasya,  24  Gal  449  referred 
to).-SARDAR  JUGJOTE  SINGH  v.  THA- 
KUR  MAHESHWaR  BAKHSH  SINGH,  | 
0  C  51. 

47  Determination  of,  by  plaintifl's  allega- 
tion and  not  by  defendant's  pleas.  See  Pun* 
jub  Tenancy  Act  1867  S.  77  (3J  and  100— 
24   P   R   7. 

48  Jurisdiction  of  Civil  Couut  to  ques- 
tion acts  of  Municipality — Pleadings— Court 
not  competent  to  make  a  different  case  for 
a  party.  45  P  R  1905.  Ali  Mardan  v.  The 
Municipal  Committee  of  Nohat.  S£e  Pun- 
jab  Municipal  Act  (XX  of  1891)  Sections  92 
and   169. 

49  Suit  for  grant  made  by  a  Govern- 
ment officer  on  behalf  of  the  Crown  is  raaia. 
tainable— Darkhast  rules  — Powers  of  ofiQcera 
to  make  grants  — Appeals.  12  M  L  J  453.— 
26  M  268  Col  :    924    P  I. 

50  Error  of  Court  about  the  effect  ot 
a  compromise  — Decree  through  fraud  and 
misrepresentation  — Duty  of  a  purchaser  to 
refer  to  a  decree  under  which  the  property 
was  sold.     17   BI  L  J   165    Col:.  878   P  II. 

51  Exchange  of  occupancy  rights— Suit 
by  tenant  for  declaration  that  he  is  occu- 
pancy tenant  by  exchange— Jurisdiction  of 
Civil  or  Revenue  Court,  139  PR  1906  Col  : 
996  P  11. 

52  Executing  court.  Duty  of—Decree — 
Ambiguity  5  C  W  N  137-3  B  L  R  51  Col: 
865  P  II, 

53  Execution  court  to  a^uestion  validity 
oi  decree— Succession  certificate — Execution 
of  decree— Jurisdiction  of  execution.  145  P 
L  H    1906   Col  L   FOO  P  I. 

64  Jurisdiction-  Execution  of  decree— A^ 
sigufcs  if  decree—  Civil  Procedure  Code  {Aci 
XIV   of  1882)  Si    '-^32,244,  cl  (c)- Estoppel 

The  plaintiffs  were  the  apsignees  of  a 
decree.  Their  i  pplieaiiun  Ubder  s.  232  for 
execution   was  di&missed  by   tho  Sttb-Jvidge» 
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Tlie  dofomlaiit,  j  'dgm  nt- debtor,  objected  on 
appeal  by  th  ;  plain lilf  before  l.lie  District 
Jiulf^o  that  iho  order  of  the  Sub  Judge  was 
n.  t  a  decree  and  hence  no  appeal  lay  undtr 
s  2J4,  Civil  Procedure  Code.  On  appeal  be- 
ing dismissed  the  plnintilfi;  brougiit-  a  re- 
gular suit  for  a  declauitiun  that  they  wore 
entitled  to  execute  the  decree  as  nesignces. 
The  difeudant  now  contended  that  sa  2  and 
244   (c)    were  a  bar    to  the  present   suit. 

Held,  that  the  defendant  appellant  could 
not  be  allowed  to  take  the  position  that 
s.  244  barred  the  suit,  on  the  principle  of  law 
that  a  party-  to  litigation  cannot  be  allow- 
ed to  take  up  inconsistent  poaitions  The 
oircumstauce  that  the  objection  taken  by 
the  defendant-appellant  raises  a  question  as 
to  Ih  jurisdiction  of  the  Court  does  not  pre- 
vent  th-3  application    of  the  above    principle. 

Held,  aibOy  where  the  question  as  to  the 
jurisdiction  of  the  Court  is  not  raised  or 
cannot  be  allowed  to  be  raised,  the  Court  is 
not  bound  to  consider,  su>  molu,  whether 
it  has  juiisdiction.  U  MEHDI  ALI  KHAN 
V  MUSAMMaT  SHARF-UN■NI^A.  3  0  C  82 

55  Last  para  and— Execution  of  decree  of 
Superior    Court.     9P    R    1901  Col  :    911?    I. 

56  Execution  of  decree — Decree  for  sale 
of  immoveable  property,  simple  money  suit  — 
Immoveable  property  outside  local  jurisdic- 
tion of  Court  passing  decree,  extcutiou 
against— 5  0.  G.  9,  Col.  488,  P.  II. 

57  Execution  of  decree— Jurisdiction  of 
Court  to  attach  and  sell  property  suitale 
outside  its  territorial  jurisdiction— Questions 
relating  to  execution.  8  P.  R.  1902,  Col. 
1071.   P.  I, 

58  Execution  of  decree — Lower  Court  to 
accept  deposit-- Sale  of  superstructure  of  a 
housL— Immoveables— Tender  made  by  jadg- 
nientdebtor-3  0.  0.  236,  Col.  1544,  P.  i. 

59  Jurisdiction  of  Court  to  which  decree 
is  transferred  for  (xccution — Deem  affirmed  in 
appeal — Amendment  of  application  for  execu- 
tion by  substiiution  of  appellate  decree  — 
Technical  d<ftct — Execution,  step  in  aid  of — 
Attachment — Intetvenor's  objection-^Bevival  of 
extcuLion  proceedings — Continuation  of  pro- 
ceedings— Litmtalion. 

A  obtained  a  decree  from  the  Court  of 
the  Subordinate  Judge,  Cawnpore,  on  the 
24th  June,  1893,  applied  for  its  transfer  for 
execuliou  to  Ur  ao,  and  obtained  an  order  of 
transfer  on  the  28th  June,  1893  The  applica- 
tion for  execution  was  made  in  Unao  on  the 
6th  July,  1893,  and  struck  oS  after  part 
satisfaction  on  the  25Lh  November,  1893, 
notice  of  which  was  sent  to  Cawnpore.  On 
the  17ih  April,  1894,  the  decree  was  affiimtd 
on  appeal  by  the  District  Judge  of  Cawnpore 
A  madea-stcoid  application  in  the  Unao 
Court.  On  16th  July,  1894  which  was  shtlv- 
ed  on  the  22Dd  December,  1894  in  default 
of  profcecution  and  other  reasons,  but  attach- 
ment wus  maintained.  After  att.chmeit 
had  been  effected  in  pursuance  of  the  appli 
cation  of  Lhe  IGth  July.  1894,  a  ?rd  party 
instituted  a  suit  iur  deciuraiory  dtorte  as  Uj 
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the    property,   and   on    the    2Qd     November^ 

1894,  obtaino<l  an  order  staving  the  execution 
proceedings  till  tho  decision  of  hia  Ruit,  and 
this  stay    remained  i'l  force  till  the  30th  INIay, 

1895,  when  tho  doclaratury  decree  obtained 
by  tho  intervenor  was  set  aside  in  appeal. 
On  the  20lh  Nov.'inbor,  1897,  tho  decroo-hal- 
der  figain  nppliod  for  execution  and  tho  pro- 
perty (already  under  attachment  since  the 
preceding  application)  was  sold  and  execu- 
tion precoedinga  shelved  after  part  satisfac- 
tion, on  the  27th  July,  1898.  On  the  8th 
October,  1898,  the  decree-holder  made  the 
application  now  pending;  jadgraent-debtor 
took  objection  on  the  grounds:  (1)  that  after 
the  proceedings  on  the  first  transfer  had 
been  struck  off  on  the  25th  November,  1893, 
no  further  application  could  be  made  before 
the  Unao  court  without  a  fresh  order  of 
transfer  from  the  original  eourt  ;  (2)  that 
after  the  appellate  decree  was  passed  on  the 
17th  April,  1894,  it  was  that  decree  only  which 
could  be  executed;  (3)  that  the  decree  was 
time  barred  {i.  e.,  the  application  of  tho  20tb 
November,  1897,  was  over  3  years  from  the 
application    of  the    16th   July,  1894). 

Held,  that  there  was  no  occasion  for  tba 
decree-holder  to  get  a  fresh  order  .of  trans- 
fer before  his  second  application  or  subse- 
quent application  to  the  Unao  court.  The 
court  to  which  a  decree  is  sent  for  execution 
retains  its  j-irisdiction  to  execute  the  decree 
until  the  fcXjcation  has  been  withdrawn 
from  it,  or  until  it  has  fully  executed  the 
decree  and  has  certified  that  fact  to  th^ 
court  which  sent  the  decree,  or  has  executed 
it  as  far  as  that  court  has  been  able  to  exe- 
cute it  within  its  jurisdiction  and  has  cer- 
tified that  fact  to  the  court  which  sent  the 
decree  or  until  it  has  failed  to  execute  th« 
decree  and  has  certified,  etc.  The  mere  strik- 
ing off  an  application  on  the  ground  of  in- 
formality does  not  terminate  the  jurisdic- 
tion of  the  court  to  execute  the  decree  nor 
render  it  necessary  to  send  any  certificate 
to  the   court  which  forwarded  the  decree. 

Held,  that  it  is  the  appellate  decree  alona 
which  can  be  executed  even  v/here  it  merely 
affirms  the  decree  of  the  Lower  court.  But 
in  a  case  where  the  first  decree  is  simply 
confirmed,  the  alteration  of  the  applica- 
tion for  execution  by  substitution  of  the 
appellate  decree  for  the  first  decree  is 
a  technical  and  formal  amendment  only, 
and  the  omission  of  the  decree-holder  to 
do  so  in  his  second  and  subsequent  appli- 
cations though  a  defect,  is  not  a  material 
defect  invalidating  the  applicatiou,  and  all 
that  was  necessary  was  to  direct  to  the 
decree-holder    to    amend   the    application. 

Hid,  therefore,  that  a  fresh  transfer 
certificate  after  the  appellate  deciee  was  un- 
neoes-ary. 

Held,  also,  tnat  the  application  of  the 
20Lh  November,  1897,  was  within  time  as 
it  was  only  a  revival  of  the  proceedinga 
taken  on  the  application  oi  the  16tb  July, 
lo94. 

HUd,  fuither^  that  to  proj^&cute  a  suik 
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to  aet  aside  au  order  releasing  property  from 
atlucliiiitiiib  is  a  step  in  aid  uf  l-XccuL'oh 
by  Lhu  decree- bolder  and  tliat  an  applicn 
tiou  to  proceed  with  the  exucutiou  made 
after  the  removal  of  euch  an  obstacle  is 
not  a  fresh  application  for  execulioii  but 
merely  an  application  for  the  continuation 
of    the    former    pruceedingd. 

i/c/rf,  therefore,  that  the  application  of 
the  20th  Nov(.raber,  ]b'J7,  having  been  made 
within  thro'ejcars  from  the  date  when  the 
iutervonor's  decree  was  set  aside  on  appeal 
on    the    30th    May,    1805,    was     within    time. 

Held,  further,  that  the  order  of  the  Sub- 
ordinate Judge  dibmissing  the  decree  hold- 
er's application  for  def<iuii  ol  prusecution  and 
other  reasons  on  the  22iid  December,  1894, 
was  altogether  wrong  nud  illegal  as  ho  could 
not  dismiss  it  for  default  after  the  stay  of  the 
proceedings  directed  on  the  2nd  November, 
1894.— UJaGAU  LALL  v.  SHANKAK  D  \- 
YAL,   4   0  C  S33. 

60  Jurisdiction — Jurisdiaion  of  C-nut — 
ExeciLlion  of  dec>ec--Civit  Fiocedure  Code  (Act 
XIV  of  JbbiJ),  8.  244- -Property  nut  compris 
ed  in  the,  decree,  dictecliulder  tukiug  posses- 
sion of,  by  independent  action  and  nut  lliiough 
Court    iX'CUting  decree. 

A  judgment-debtor  applied  under  S.  244, 
Civil  Procedure  Code,  on  the  ground  that 
the  decree-holder  had  taken  possession  of 
some  immoveable  pioperty  not  comprised 
in  his  decree  in  the  course  of  the  execution 
proceedings.  His  prayer  was  that  the  pro- 
perty over  and  above  what  was  comprised 
in  the  decree  should  be  restored  to  him. 
The  Subordinate  Judge  found  that  the  dec 
ree-holder  got  po.-isession  uf  the  land  in  dis- 
pute by  his  own  act  and  not  through  the 
Court  executing  the  decree.  The  Sub-Judge 
also  found  that  the  property  was  not  com 
prised  in  the  decree  and  directed  restora 
tion. 

Held,  that  the  Court  executing  the  dec- 
ree had  no  jurisdiction  to  entertain  the 
iudgment  d-ibtor's  appUcittion,  as  the  decree- 
nolder  gob  possession  of  the  land  in  dispute 
by,  bis  ovyn  acts  and  i.ot  througk  the  act 
of  the  Court  in  execution  proceedings,  whe- 
ther the  property  be  included  in  the  dec- 
ree or  not.— ABbUi^  WaHID  KUaN  y. 
MUHAMMAD    BaKaR    ALI  KHAN,    7   0  C 

213. 

Ql  Execution  of  Decree — Dower,  decree  for 
—  Sale  of  immoveable  property  situated  out- 
side jurisdiction  of  Court  passing  decree — 
Decree  directing  sate  of  immoveable  property 
— Jurisdiction. 

The  District  Judge  of  Luckoow  passed 
a  decree  in  favour  of  the  decree-holder  for 
her  duwer  debt  against  the  judgment  debtor. 
On  appeal  the  Judicial  Commissioner  modi- 
fied the  decree  and  directed  that  the  Judment- 
debtor  should  bavo  the  option  to  pay  the 
amount  decreed  by  the  Court  below  with 
in  a  certain  time  :  and  in  the  event  of  his 
not  availing  himself  of  such  option,  then 
ou     the    application     of    the     decree-holder 
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certain  immoveable  properties  Bhould  be 
sold  in  satisfaction  of  tlie  decree  for  dowre. 
Tlio  judgment  debtor  did  not  avail  himself 
of  the  optiun  given  to  him  by  the  decree; 
and  the  d' crcf^holder  then  attochod  im- 
moveable  property  in  Gawnpcre,  in  order 
to  obtain  satisfaction  of  her  decree  for 
dowt  r. 

Held,  that  the  District  Court  of  Luck- 
now  had  power  to  sell  the  properties  attach- 
ed, notwithstandirig  the  fact  that  they 
wcTM  not  sifnaled  within  the  local  limits 
of  its    jurisdiction. 

The  decree  of  the  Judicial  Commissioner 
spocially  directed  the  sale  of  the  immove- 
able property  in  question  for  the  satisfac- 
tion of  dower  debt  decreed.  It  was  only 
in  this  manner  that  the  dower  debt  could 
bo  recovered  by  the  decree-holder  in  execu- 
tion of  the  decree.  The  provision  regarding 
sale  was  not  a  mere  direction  specif ung  a 
method  in  which  the  decree  might  be  .-.atia- 
fied,  le  iving  it  open  to  the  decree-hold«r  to 
adopt     anoihor   mode    of    execution,     MU^- 

z.\b^pi5ii  iiusaN  u  ^bida  begum.  I 
0  0,  Sup,  68. 

62  Execution  Sale — Wrong  representa- 
tive.    25  B   3^7  -5  C  VV  N  10  Col  :    ]507    P  I. 

63  Exercise  of  Cliscr'etion  — Claim  by  judg- 
ment debtor  if  maintainable— Claim  by  per- 
son in  constructive, possession  through  ten- 
ants--Pos-jession  and  dispossession-  Meaning 
and  scope  of.  3  C  L  J  29.3—33  C  487  Col  ; 
1195  PI," 

64  Exparte  decree  obtained  without  ser- 
vice of  summons— Proof  on  record  that  sub- 
sequently non-service  was  assented  to — Such 
assent  fraudulent — (Court's  power  to  investi- 
gate the  subsequent  fraud.  3  C  L  J  160  Col. 
1401  P.  I. 

65  Failure  to  exercise  — Omission  to  con- 
sider part  of  defence  owing  to  erroneous  view 
of  law— Revision.     10   0  C  8   vol.    1325    P.    I. 

68  Fjr  purpose  of  value  in  a  suit  for 
partition  is  the  value  of  tRe  entire  Qstate 
suught  to  be  partitioned.  4  C  L  J  509  Col. 
762  P.  1. 

67  Fraud— Decree  of  Superior  Court  if 
can  be  declared  void  by  inferior  court — For 
fraud.     11  C  W  N  579  Col.  1006  P.    II 

6S  Further  appeal  — Value  of  s'uit-Suit 
by  a  mortgagee  for  possession  of  land  assess- 
ed to  Revenue  81  P  L  U  1904  Col.  1074 
P.  II. 

69  Ghair-mumkin  land  attached  to  a 
well— Suit  for  poss€ssi"n  of— Chief  Court's  po- 
wer to  revise  findings  on  facts  relating.  12 
P  R  1907  Col.  1338  P.  I. 

70  Guardian  and  ward— Suit  by  guardian 
for  custody  uf  c'.iild— Suit  by  Hindu  father 
fcr  establishment  of  his  riglifc  as  guardian. 
AWN  1901  P.  135    Col.  808  P.  I. 

71  Immoveable  property —  Decree  for  sale 
on  a  mortgage.     Col.  1052  P.  I. 

72  Immoveable  property  in  India,  suc- 
cession to-Tippcrah  Uoj  -  Jurisdiction  of 
court  to  decide.     35   C  777  col   801  P.  II. 

73  Imprisonmont    for    debt -Term.     5   0 
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W  N  145  Ool.  1156  P.  I. 

74  Inherent  of  court  to  order  restitution 
*)  W  0  N  33  col.  1365  P.  I, 

Se(  also  28  M  437  Gol.  698  P.  II. 

76  Inherent,  of  court  to  prevent  abuse  of 
process— Summons  to  witness.  28  M.  28  col. 
1195  P.  I. 

76  Inherent,  of  courts  to  revoke  order  passed 
on  S2ippression  or  mis  statem'nt  of  material 
facts  or  on  rKi&representation— Review  — Discre- 
tion. 

It  is  a  well-e8tablishe<i  rule  of  law  that 
where  a  court  has  been  h;d  by  a  party  to 
pass  au  order  by  tho  suppression  of  any  ma- 
terial facts  or  by  any  misrepresentiifcion, 
whether  intentional  or  not,  of  a  material 
fact,  that  courfc  has  inherent  jurisdiction  to 
revoke  that  order  and  place  the  parties  in 
statu  quo;  if  the  true  facts  are  subsequently 
brought  to  its  notice  and  the  court  is  satisfied 
that  it  would  not  hgive  made  the  order  had 
those  true  facts  been  stated  with  other  cir- 
cumstances when  it  was  made  Bat  the 
exercise  of  this  inherent  jurisdict^iou  is  dis- 
cretionary and  that  power  must  be  exercised 
Judicially  having  regard  to  all  the  circum- 
stances of  the  case.  In  re  RATANSEY  AR- 
JOON.    7  B  L  R  961. 

77  Inherent  of  court  to  set  aside  exparte 
order— Power  of  court.  32  G  253  col.  670 
P.I. 

78  Inherent  of  court -Dismissal  of  vexa- 
tious suit  without  investigation  of  claim.  28 
M  560  col,  432  P.  I, 

79  Insolvency-Adjudication — Application 
to  se^  aside  fur  want  of  jurisdiction.  SOW 
N  91  col.  285  P.  II. 

80  Insolvency— Concurrent  jurisdiction 
—Adjudication  in  insolvency  matters.  31  C 
761  col.  12  P.  II. 

81  Land  acquisition  collector— Enquiry 
held  outside  the  District  where  the  property 
was  situated.  7  0  W  N  249-- 30  C  36  at  73 
col.  301  P.  II. 

82  Landlord' and  Tenant  -Adverse  title, 
ascertained  by  tenant  of — D  claratory  suit  by 
landlord  against  tenanc.  7  O  0  372  col.  2061 
P.I. 

88  Lease  —  Lease  of  mortgaged  property 
executed  by  mortgagee  in  favor  of  mortgagor — 
Suit  for  rent — Landlord  and  tenant — Court  of 
Revenue — Jurisdiction — Rent  Act  (XXII  of 
1886),  S.  108,  cl.  (2). 

If  a  usufructuary  mortgagee  gives  a  lease 
of  the  mortgaged  property  to  the  mortgagor, 
the  former  is  not  debarred  from  suing  in  the 
Bent  Court  for  the  rent,  as  the  lease  creates 
the  relation  of  landlord  and  tenant  MU- 
HAMMAD UN  NISA  V.  FAKHR-UD  DIN 
AHMAD.     60C26. 

84  Leave  of  the  court  obtained  undt-r 
Letters  Patent  cl.  12— Suit  as  originally 
framed  held  rightly  by  court  irrespective 
of  the  lease — Jurisdiction  of  court.  SHAW, 
WALLACE  &  Co.  t;.  GORDH  A  N  D  A  S 
KHATO     80  B  864. 

85  Letters  Patent.^  article  12 — Dwelling  — 
Temporary  residence— Jurisdiction, 
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The  defendant,  Political  Ag-jnt  at  Kolha- 
pur  State,  having  obtained  a  year's  fur- 
lough loft  Kolliapur  and  arrived  in  Horn- 
bay  on  tho  7lh  March;  suit  was  filtid  agrtinst 
him  on  tho  8th  March,  he  was  then  in 
Bombay  and  romainod  there  until  i\\a  lOlh 
on  which    day    he  sailed    for   EngUnd 

Jhld^  that  UTjdor  clause  12  of  tho  Lf^ttora 
Patent  the  High  Court  had  jurisdiction 
to  admit  the  plaint.  Prima  facie  a  man 
may  be  said  to  dwell,  where  he  is  staying 
at  a  particular  time,  but  it  is  open  to  him 
to  show  that  he  is  not  dwelling  there  but 
at  some  other  place  FERNANDEZ  v, 
WRAY.    25  B  ,  176 

86  Limitation  Act  Sch.  II.  Art.  120- 
knowledge  of  the  agent  is  the  knowledge 
of  his  principal.     3  O    C    65,    Col,    1910,    P.  I. 

87  Limitation  not  pleaded  —  Kight  of 
Court  to  find  bar.  8  C.  W.  N.  171.  Coi, 
1433,    P.  I. 

See  also  31  C    195,  Col.  1434,  P.  I. 

88  Local,  consent  cannot  confer,  may 
be  rais^ed  in  appeal— Procedure  when  Court's 
jarisdiction  is  doubtful— 7  .  C  L.  J.  152,  Gol. 
182,    P.  IL 

89  Loss  of  jewellery  seat  through  Post 
— Place  of  suing — Performmoe  of  contract. 
70   P    R    1906   Col    .358   P  I. 

90  Mahabrahmui  dues— Suit  for— 2  O  C 
276    col    1261    P    I. 

91  Material  irregularity —Notice  to  par- 
ties of  the  time  when  and  the  place  at 
which  the  court  is  to  be  held.  10  0  166 
col    1321    P  I. 

92  Misjoinder  of  parties— buit  by  heir  to 
recover  property  from  coheir  and  trans- 
ferees frum  him— Property  situate  in  differ- 
ent districts— Compromise  of  part  of  claim 
—Multifariousness.  A.  W.N.  1903,  P.  235 - 
30,  A.  660,  Col   428,  P   II, 

93  Mortgage  -1  regularity  not  affecting 
merits  of  a  case  or  jurisdiction  —  Disposal 
of  appeal  not  sufficienily  stamped.  BaLDEO 
PARSHAD  V.  INAY\r  KhLAN.  6  0  C- 
185-     See  Mortgage   hi  drniption. 

94  Mortgagee  — Co- shir er— Rent  Act.  (XXII 
of  1886),  S.  108,  els.  15  and  16— Jurisdic- 
tion. 

Held,  that  a  mortgagee  in  pisses?ioa 
may  be  deemed  to  be  u  oo  sharer  within  th9 
meaning  of  els  (15)  and  (16),  section  108, 
Oudh  Rent  Act  ;  and  as  such,  he  can  sue 
and  bo  sued  under  that  Act.  SADIKA  BIBI 
V.  AKBAR   SINGH.     2  0   G.  299 

95  Municipal  Tax  —Municipality  District  — 
Municipalities  Act  {Mad.  IV  of  1684)  Ss,  53 
262  —Income. 

The  word  ''Income"  ia  used  in  sch.  A 
of  the  District  Municipalities  Act  (Madras) 
as  meaning  "net  income"  or  profits  derived 
from  the  business,  and  not  the  gross  in- 
come or  receipts.  By  S.  262  (2)  of  the  Act,  no 
suit  shall  ba  brought  in  any  Court  to  re- 
cover any  sum  of  money  collected  under 
the  authority  of  the  Act,  provided  that  its 
provisions  have  been  in  substance  and 
efiecb   complied     with.     A   muuicipahty     as- 
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aessed   a   person    under     S.   53   and    sch.     A, 
on  his  estimated  gross   income. 

Held,  thfit  the  word  "income"  meant 
"not  income/'  and  consequently  tho  pro- 
visions of  the  Act  had  not  boon  in  sub- 
stance and  ellect  complied  with,  and  that 
the  Court  could  entertain  a  suit  to 
recover  the  amount  of  tax  paid  under  the 
assessment.  MUNICIPAL  COUNCIL  OF 
MANGA  LORE      v.      THFi     CO  DIAL     BAIL 

PRESS.    14  M   L.  J-  410-27.   M.  547 

96  Nou-residont  foreigner  —  Cause  of 
action.     25  B.  528,   Col.    1055,    P.  I 

97  Objection  as  to- Question,  validity  of 
— Decree  in  execution  proceeditig.  14  M.  L.  J. 
413-28,  M.  2G,  Col.  1095,  P.  I. 

But  sec  also  31  C.  922,  Col.  liOO,  and 
7  D.  L.  R.  659,  Col.   Ii2,  P.  I. 

98  Objection  not  raised  by  party— Court's 
duhy  --H  fercnce  to  High  Court  when  plea 
of  jurisdiotiou  not  raised  in  Cuurt.  25  A. 
185,  Uol.  16S7,    P.  I. 

Objection  to,  by  party  invoking  Civil 
Procedure   Code,  S.  02 'J— Revision. 

A  party  who  Invoked  tho  jurisdictiou 
allowed  to  quostinn  the  jurisdictiou  on  re 
vision.  HALADHUR  INlAlTI  u.  CHAYTON- 
NO  MATTI.    30  C.  588  at  ?91. 

99  Objbction  to,  in  execution-^No  terri- 
torial jurisdiction— -Court  otherwise  com- 
petent   to  try      27  M.  118,  Col.  1106,  P.  I. 

See  also  15  M.  L.  J.  4S7,  Col.  761,  P.  I. 
109     Objection    to  —  No    waiver — Suit   by 
land-holder    of    value,  of    trees     cut    by    the 
tenant   contrary    to    tho    terms   of  tho    lease. 
26  M   176,    Coi.    760,  P.  I. 

101  Objection  to  — Waiver— Objection  in 
second  appeal-Restitution  of  conjugal  rights 
—Jurisdictiou  of  Munsif.  31  C.  8i9,  Ccl. 
789,    P.  I. 

102  Ousting  of  by  parties  —  Reciting  a 
wrong  section— True  nature  of  the  application 
to  be  looked   into — Practice — Procedure,  ■ 

A  party  cannot  be  permitted  to  oust 
the  jurisdiction  of  tho  court  by  a  mere 
statement  that  his  case  is  under  one  section 
of  the  Codo  of  Civil  Procedure  and  not 
under  another,  and  thereby  defean  tho  ^ast 
rights  of  tho  other  parly,  when  in  fac*-, 
tho  matter  may  and  ought  to  be  dealt 
with  under  another  scclioo.  The  true 
nature  of  the  application  should  bo  looked 
into  with  reference  to  relief  sought  and 
tho  parties  before  the  court  An  applica- 
tion styled  as  under  S.  .335,  0.  P.  C,  treated 
as  one  under  S.  244.  UaM  N  \RAIN  SAHOO 
r.  BANDl   PERSHAD.     31  C- 737,   at  7^1. 

103  Parties  —  Assignment  pcnditig  suit 
to  make  assignees  parties— 5  0.  C.  91,  Col. 
1325,   P.  I. 

104  Partition  suit— Court-foes— Plaiotifi 
not  entitled  to  fix  arbitrary  value  of  hia 
claim.     65    P  L  R    1903  col  :  101  P  I. 

105  Plaint,  return  of— For  presentation 
to  another  court--Trustees,  suit  for  removal 
of— Trust.     5  0    C  110   col  :  1222  P  I. 

106  -P^^fl  of  want  of — Not  raised  in  first 
Court— Want  of  jurisdiclion  in  original  Courts 


Jurisdiction    (Contd.) 

to  try  a  suit — Objection  not  raised—  Value  of 
suit — Jurisdiction— S aits  Valuation  Act,  s  11 — 
Civil    Procedure  Code,    s  578. 

Tho  value  of  tho  subject-matter  of  the 
suit  was  not  set  out  dcfiniiely  in  tho  plaint 
and  section  11  of  tho  Suits  Valuation  Acb 
1887   did    not  apply. 

It  was  to  be  inferred  in  the  case,  however, 
that  tho  value  of  the  subject  matter  was  in 
excass  of  tho  jurisdiction  of  the  court  whicU 
tried    the  suit. 

Where  there  i-^  inherent  incompetency  ia 
the  court  to  try  the  suit,  then  alLbOdgli  no 
objection  to  the  jurisdiction  w.id  reused  ia 
tho  original  court,  Ibo  Appellate  Court  ia 
bound    to  decide    the    quosLion. 

The  error  in  exerci.-jing  jurisdictioa 
where  none  existed  cannot  bo  cuioJ  under 
section  578  of  tho  Codo  of  Civil  Procedvifij, 
MAUNG  MYAING  AND  ANOTlIKIt  » 
MAUNG  StIWEYON  AND  ANOTIII^R.  J 
L  B  a  1900  =  1902   P85. 

107  Possessory,  suit  to  which  culiector  ij 
a  party — Jurisdictiou  of  maml.itdai  to  enter* 
tain  suit.  8  BL  R  904— 3L  B  86  col:  190 
P    II. 

108  Power  of  court  to  dotermino  on  an 
application  under  S  525  "C  P  0  — Whether 
pirties  referred  matter  to  arbitration.  A  W 
N    1906   P  136  col:  1713  PI. 

109  Power  of  the  d  wt  (f  Insolvency  debtor 
outside  the  Bombuj  Preside  icy-^- Insolvency 
jurisdiction — Vesting  order— Prop,  riy  ontsida 
the  Presidency  in.  the  hands  of  a  F.iCtivcr — 
Receiver  cannot  he  dinctd  to  hand  ovef  the 
assets  to  the  Ofjicml  nsugn  e. 

A  V  sting  order  uiado  with  j  uisdictioa 
in  Bombay  affects  all  tho  insv^. votii'a  pro- 
perty, whether  within  or  witliuut  the  local 
limits  of  the  Bombay  Iu:5olv.  nt  Dibtor'a 
Court.  But  tho  jarisdiction  is  rot  locally 
unlimited  in  respect  of  pursuing  the  pro- 
perty into  other  aod  foreign  jurisdictions, 
Tho  powers  of  the  "comniiasioner  in  Insol- 
vency at  Bombay  are  litnitc-J,  in  the  firsfc 
.p-ace,  to  the  town  and  i.->land  of  Biaiibay,  ia 
the  next,  where  British  hulj  ctt^al•e  c  jnccmcd, 
to  any  place  within  the  limiis  of  the  Presi- 
dency of  Bombay.  The  court  forfhe  Relief 
of  Insolvent  debtors  at  Bombay  has  no 
jurisdiction  or  power  r,o  (  rder  a  receiver 
appointed  by  the  Insolvency  Court  having 
jurisdiction  in  Amritsur  and  who  is  in  pos- 
session of  an  insolveui's  property,  to  hand 
over  tlie  assets  to  the  Oiiicial  Assignee  ia 
Bombay.  In  re  GANE-SUDAS.  9  B  L  R  1093 
ilO  Priictice— Conttruotion — Appeal  24  A 
13.     Src  Jai^diction  No  10  {a)  Supra, 

111  Pre  omption— Rival  prd-cmptors,  suit 
betwcpn— Conditional  decree  for  pre-emp- 
lion  to  claimant  with  iuferiof  rights.  4  0  0 
397    Col  :    356  P  II. 

112  Prc-imption  — Valuation  for  jurisdio- 
tion.     2    O  C  103  Col  :    702    P  I. 

113  Pre'emption— Value  of  subject-matter 
of  suit  for  pi e-impiion  — Forum  uf  appeal ^ 
when  valuation  by  plaintiff  deleivunes  th:. 
question  of  —  Appeal—  JuTisdicli6?i.-Civ il  Couiti 
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Act  {XlII  of  lb/9)   sl8. 

A  preliminary  objoofcion  was  taken  by 
the  respoiidont  in  an  appeal  prefcrifd  by 
the  defendant  in  a  suit  for  eoforciog  aright 
of  pre  omption  to  the  effect  that  Under  sec- 
tion 18  ol  the  Oudh  r-ivil  Courts  Act  the 
appeal  sliouUl  have  been  filed  in  tbe  Oourt 
of  the  District  Judge,  as  the  value  of  the 
suit  did  not  exceed  5,000  rupees.  In  the 
suit  ihe  pricu  of  the  property  sold  was  con- 
tested and  the  Original  Court  decided  that 
the    price    was  Hs  7,035. 

Held,  that  the  general  rule  must  pre- 
vail that  the  valuation  of  the  plaintiff  should 
have  ho(>M  accepted  as  governing  the  ques 
tion  of  forum  of  appeal  and  therefore  the 
appeal  should  have  been  instituted  in  the 
court  of  District  Judge.  THAKURSHEO- 
DATT  SINGH  V.  THaKUL^  BISHQNATH 
SINGH  6  0  C,  855 

114  Pre-emption    suit —  Appeal  — Court  fee 

—  Payment    of    deficiency      after     limitation 
period.     173   PLR   190'^  col .  761   PI. 

115  Private  In^erna^ional  Law  — Foreign 
Court — Suit  on  f.  reign  jadgmeni — Jurisdic- 
tion of  English  Court  ^ver  British  subjects 
residents  in  British  India -Jurisdiction  of 
British  India  — Courts  to  go  into  merits 
of  the  action  in  English  courts.  SYED 
MOAZIM  HOSSEIN  KH^N  BAHADUR 
t;.  RAPHEAL  ROBINSON.     5  C  W  N  741- 

116  Prohate-fligh    Court— Original    side 

—  Concurrent     jurisdiction.     5  C      W  N    377 
Col  :   522   PI. 

117  Proceeding  commenced  under  Act 
subsequently  repealed— Magistrate  having 
DO  jurisdiction  under  new  Act-3BLR 
584  Col  :  194  P  II. 

118  Proceedings  under  S  45  of  Act 
VII 1  of  1890,  when  one  of  the  minors,  for 
whom  a  guardian  has  been  appointed,  has 
attained  majority.  16  M.L.J.  286  Col: 
816    P.  I 

l!3     Pro-note  — Place   of  dating   and    seal 
ing  di(!erent— Negotiable    instrument     dated 
and    feigned    within    the    juripdiction    of    one 
court    and     sealed     and      countersigned     at 
anoiler    p  ace.     28    M.    19    Col  .•    1059,    P.  I. 

120  Qiustion  of,  it  may  be  taken  for  the 
first  nvi  in.  apijeal— Re-transfer  of  case,  tuith- 
drawn  by  Dlat-'ict  Judge  after  remand— Taken 
for  thcfiisi  time  in  ay-peal: 

An  obj  cti.>n  to  adjudicate  that  a 
Court  has  i.u  jurisdiction  to  adjudicate  upon 
a  matitr,  raises  a  question  of  jurisdiction  and 
as  much  it  may  be  allowed  to  be  taken  for 
the  first  time  in  appeal,  although  it  was 
not  suggested  at  any  earlier  stage  of  pro- 
ce«din-^  GURDEO  SINGH  v.  CHAND- 
RIKa  SINGH  AND  CHANDRIKA  SINGH 
RAoHBEHaRY  SINGH.     5    C    l*.  J.    611. 

12i  Question  of  tenant  right  in  Civil 
Court  See  N.  W.  P.  Tenancy  Act  II  of 
1901    S.    202— A.  W.  N.    1904    P.    144. 

122  Questions  relating  to— Whether  can 
be  waived— Right  to  raise  such  question  in 
second  appeal.  I.  S.  L.  R.  155  Col  ;  1219 
P.  I. 
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l2!5 --Redemption  suit— Stamp  duty — Valu- 
ation   I  L  BR  1900-1902  P  90  Col    322.    P.  11. 

124  lUulistribution  of  territorial  jurisdic- 
tion—Execution decree,  28.  C.  238  Ool  :  J069 
P.  I. 

125  Registrar  — Registration  by  agent 
after  principal's  death.  23  A.  233  Col: 
486    P.  T. 

126  Remand  —  Representative  of  deceased 
appell  int  -Jurisdiction  of  court  to  which  a 
case  has  been  remanded  to  bring  ou  re- 
cord—The court,  meaning  of  7  O.  C.  17. 
Col:    1574.    P.  II. 

127  Rent  Act,  S.  108— Suit  by  co  sharers 
against  other  co  sharer  for  contribution  of 
revenue — Jurisdiction  8  0.  C.  308.  Col :  667, 
P.  II. 

128  Suit  for  arrears  of  revenue  paid  by 
one  CO  sbarer  for  another — Rent  Act  S.  108 
Revenue  Court — Jurisdiction — Appeal  to  Dis- 
trict Judge -Remand.  4  0,  C.  261.  Ool:  669 
P.  II. 

129  Resjudicata — Civil  Procedure  Code 
(Act  XIV  of  1882)  S.  13— Meaning  of  the 
word  c  mpetent — Decision  based  upon  points 
of  law— Mussammat  Dharma  v.  Bikram 
Singl-i    2,  O.   n.    261     See    Resjudicata. 

180  S. '  583  —  Bestitntion —  Jurisdiction — 
GouTi    to   which    to   apply.— 

The  first  court  ordered  a  sale  of  8 
annas  share  of  certain  property  in  execu- 
tion of  a  decree  for  sale.  The  appellate 
court  ordered  a  sale-  of  4  annas  share. 
On  second  appeal  the  High  Court  held 
that  the  amount  of  decree  should  have 
been  proportionately  reduced  as  the  mort- 
gagee had  purchased  a  part  of  the  pro- 
perties. But  execution  had  taken  place  as 
for    the   full    amount. 

Held,  that  an  application  for  refund 
of  the  amount  by  which  the  High  Court 
reduced  the  claim  fell  under  S  583  and 
should  be  made  to  the  appellate  court 
which  passed  the  order  against  whicb  the 
appal  was  preferred.  — KHUM  NARAlNu. 
MU^STT.  GANESHO  KUAR. 
5.  C  W.N.   287. 

131  Resumption — Grant — Grantee's  pos- 
session for  life.  See  Oudh  Revenue  Act  1876 
S.  52  and  54  30,    C.  48. 

182  Revenue  Act  (XVII  of  1876)  -Par- 
tition—Application for  appeal — Court  fees 
4,  0.    C.    289.  Col:    135  P.  I. 

ISS  Revenue  Act  (XVII  of  1876)  S.  74 
— Partition — Question  of  title— Jurisdiction 
—  Appeal  to  District  Judge — Civil  Procedure 
Code  (Act  XIV  of  1882)  S.  276  Procedure 
Lachman  Parshad  v.  Gauri  Shanker  2,  O 
C.   359.     See   Revenue    Act. 

]34  Do-Do— See  Oudh  Revenue  Act 
XV IT  of  1876  S.  74  S  75 -Res  Judicata^ 
20,  C  351. 

185  Sale  of  immoveables  in  execu'ion  of 
decree  — Material  irregularity.  3  O  C  321  Col. 
1321  P.  I. 

136  Appeal-  Sambalpur  —  Court  to  lohich 
appeal  lies — Bengal  and  As<:am  Lotus  Act  (VII 
of  1905)  ss.  2,  3,  6— Bengal  and  N   W  F   Civil 
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C'urts  Act  (XII  of  1887)— Central  Provinces  \ 
Civil  Courts  Act  (it of  V.)l)l)--B.:>t(jal  Act  (IV  j 
0/  rJOC)) — Hi(jh  Court,  Ju>i>(ticlion  <•/.  ' 

Wlioro  a  suit  instit.utcd  in  tlio  Oouri  of  1 
the  Subordinate  Judgo  of  Snnb<lpur  wna  I 
disposed  of  boforo  tlvo  IGth  of  Uot^ber  Ji)05 
whon  the  Bengal  and  Assun  Laws  Act  (VII  ! 
of  1906)  came  into  foice,  and  an  appeal  was  I 
preferred  to  tbo  District  J*idge  of  Sbambal-  ] 
pur,  after  that  date: 

Heldy  tbat  a  second  appeal  from  an  order 
made  by  the  District  Judge  in  the  case  lay  to 
the  High  Court  of  Bengal,  and  not  to  the 
Court  of  the  Judicial  Commissioner  of  the 
Central  Provinces^  and  that  there  was  nothing 
in  Bengal  Act  IV  of  TJOG  to  affect  tlie  inrisdic- 
tian  of  the  High  Court  to  entertain  such  ap- 
peal.   HARABATI  v.  SATYABaDI  BEHARA. 

84  0.  636=5  CL  J  650 

187  Jurisdiction — Suit  against  Official  As- 
signee for  property  improperly  seized  —  Civil 
Procedure  Code  (Act  XIV  of  1882),  S.  278  and 
622 — Mortgage  of  property  to  come  into  existence 
in  future—  Eq uity—  Equitable  title— Priority — 
Privileged  lieii— Salvage  lien. 

The  plaintiffs  instituted  a  suit  in  the 
Court  of  the  Sub-Judge  against  the  Official 
Assignee  and  others  for  the  value  of  property 
belonging  to  them  and  alleged  to  have  been 
improperly  seized  by  the  olncial  assignee  as 
part  of  the  assets  of  an  insolvent. 

Ildd,  that  the  Court  had  jaiisdictioQ  to 
try  the  suit. 

A  mortgage  of  property  which  is  to 
eome  into  exis'enoe  in  the  luturn  is  a  valid 
transaction  which  Courts  of  Equity  will 
enforce.  L  R  11  Q  B  D  808;  10  H  L  191  i  3a 
L  J  Ch.  193;  10  All  133;  13  Cal.  262,  L  R  19 
Ch.    Div.  342,  referred  to. 

In  order  to  carry  on  the  business  of  an 
Indigo  factory  the  proprietor  mortgaged  the 
iactory,  outworks  and  produce.  A  suit  was 
brought  for  the  amount  of  the  mortgage  and 
decree  was  passed  in  favor  of  the  mortgagee 
which  was  transferred  by  him.  Previous  to 
transfer  the  mortgagor  had  hypothecated  to 
plaintiffs  indigo  cakes  which  might  be  manu- 
factured thereafter.  The  transtereo  became 
at)  insiolv^ut  and  the  Official  Assignee  execut- 
ed the  decree  and  withdrew  ihe  sale  proceeds 
of  the  indigo  cakes  from  Court. 

Tbo  mortgage  included  property  which 
was  to  come  into  existence  in  future  and 
the  mortgagee  of  the  decrees  having  paid  the 
consideration,,  the  proprietor  became  trustee 
of  tlio  property  on  behalf  of  the  mortgagor 
and  the  mortgagee  as  ctstiu  qui  trust  acquir- 
ed   an  equitable    interest    in  such  properly. 

In  the  mortgage  boi  d  the  property 
hypothecated  was  di-scribed  as  the  indigo- 
cakes  manufactured  evtry  season  by  the 
Factory,  from  the  ©rops  grown  on  the  lands 
of  the  factory,  frona  the  date  of  the  mort- 
gage-deed until  such  time  as  the  total  mort- 
gage money  with  interest  and  costs  of  Court 
was  paid    by   the  mortgagor. 

Ileldy  that  the  plaintiffs  had  no  prior  lien 
QYQS   tiiQ  indigo  Qakes^  not    Usiu^  dona  flM 


I  Jurisdiction    {Gontd.) 

I  ran.',f.!reet;  for  value  without  notice,  and  such 
lion  hiivii  g  nothing  in  oommji  with  a  sal- 
vage liun.     2   Cal.,  58,    refer r^id  to. 

11  Id,  ulso,  that  the  mortgage  wis  not 
bad  ill  law.  The  description  of  tho  property 
mortgaged  was  suflicient,  and  thwre  was  no 
vaguoiies.-;,  which  would  hinder  equity  from 
enforcing  the  contract  BALDEO  PAR- 
SHAD  SAHUu  A.  B  MILLEIi.  31  C  637. 
138  Suitagaiust  ruling  chief —Permis.sioa 
to  sue  granted  in  the  absence  of  neces.sary 
conditions  precodont  — Jurisdiction.  AWN 
1907  P  05  Col :    1202  P  I. 

189     Suit   by     plaintiff    for   a    declaratioa 

that  defendant  is  not  his  lawful  wife— Evi- 
dence Act  (1  of  1872)  SoctioQ  115— Estoppel 
16  P  R  1903  Col:  958  P  II, 

140  Land-holder  and  tenant— Suit  by 
purchaszr  of  arrears  of  rent  against  both 
land  holder  vendor  and  tenant— Jurisdiction, 
of  Civil   and   Rivenue   Courts. 

Held,  that  a  suit  for  recovery  of  arreaita 
of  rent,  the  right  to  recover  which  had 
been  purchased  by  the  plantiff  from  tho 
land-holder,  both  the  tenant  and  the  land- 
holder vendee  being  named  as  defendants, 
was  primarily  a  Revenue  and  not  a  Civil 
Court  suit.  MURLIDHAR  u.  CHAJJU.  A. 
W.  N  1906  P-  304. 

141  JiLvisdiclion — Suit  by  under-vropreitor 
against  birt-holders  for  arrears  of  rent — 
"  Rental, "  meaning  of,  in  Settlement  pro- 
cecdngs — Rent  fixed  hy  Settlement  Officer  —Rent 
Court -Act  XIX  of  1868 -Act  XXII  of  1886 
—  Civil  Court  — Revenue  Act  XVII  of  1876, 
ss.   ?,   181,   219— Entry   in   ScitlemcU   papers 

-Presumption. 

Held,  (after  discussing  certain  rulings 
and  Seltlemei.t  reports)  that  unless  a  con- 
trary intention  appears  from  the  context, 
the  word  "rental"  as  used  in  tbo  Settle- 
ment proceedings,  was  a  technical  one, 
meaning  rental  as«ascertained  by  the  Settle- 
meat  OlBcer  for  t,he  purpose  of  calculat- 
ing Government  Revenue  payable  by  the 
proprietar  to  the  Government,  and  the  rent 
payable  by  the  under-proprietor  to  the 
proprietor. 

Ihld,    also,    that    an  entry  in    the  Sottle- 

rrent    papers,    whether    prepared    before,    or 

after    the    passing     of    Act    XVil       of    1876, 

will    under   sto.     17     of    the      said    Act,    ba 

{  considered    a    correct   record     of    the     facta 

I  entered  therein,  until  the  contrary  i.s  proved 

I  Held,  furlher,   that    from    and  after  tho 

passing    of    the    said    Act,  the  duty  of  fixing 

rent    was    cast    on    the    Sotlleinont     ^flicu-u 

1  under    sec   dO   of  the  same  Aci»;  that  neither 

!  under    Act    XIX    of      1868    nor     Ui.der     Act 

IXXU    of   1886    could   a    Kent     Court     alter 

I  ibe    rent   fixed    by    the   Settlement   Offi.:ar  ; 

j  and    that    the      jurisdiction      of     tho     Civil 

I  Court    was    barred  by    ss.     181    and    219,  Act 

i  XVU    of    1876.     {Rent   Act     Ruling    No.    62, 

:disse:.tod    from.— JAl    PaTTaH    SIInGH    v, 

!  Ra:\I    R\Tl'\N    LAL,     I.  O.  C  ,    i'H 

j      142     Suit    by    u.sufructuary     uiorLgageo   of 

I ELU  ocauDaucy    liuidiuj^  for  pasae.isioa  of  the 
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propovtv    11101  (gngcd  In  him.     A.  \V.  N.  3904, 
132  V  2U  A,    6U1    (Jol.    418    P.  11. 

143  Jinisdicli  H — Siiit  cocjnizahU  hy  Court 
of  iSviall  Ccw^cs  tii<'d  os  a  rcgidnr  suit — 
Ikjcrencc,  by  DisLiict  Judge — Civil  Procedure 
Code    {Act    XIV   of    1682),   S.    (>i6   B. 

ILld,  that  a  l)istiict  Judgn  has  jurisdic- 
iion  to  refer  ii.  Quse  under  eoo.  G4Gb  of  the 
Code  of  Civil  rrocedurp,  vvbelher  it  is  ni- 
is  not  I'cudiig  ill  liid  Court  in  appeal.  Sim- 
bou  V.  McMiiri  (  r,  13  Mad.  344,  referred  to. 
JJi'ld,  furtlicr,  Ihnl  ifalMunKin  invested 
^vith  the  powers  of  a  Small  Caufo  Court 
tludge,  tries  under  his  ordinary  powers,  a 
Biiit  which  is  coguizible  by  a  Couil  of  Small 
CaU'^cs,  it  Is  no  groui:d  fur  sstiing  aside  his 
jnocvCdiugs  uud  decree  and  returning  the 
jilaint  to-  bo  again  presented  to  him  as  a 
Judge  of  a  Court  of  Small  Causes  —HAND 
KISHORE   V.   LAKHP.VI,   80  C  20- 

114  Suk  cogoiz-ible  in  a  court  of  small 
causes  -Second  appeal  — Construction  of  a  hy- 
l^^othecatiui)    boi.d      10    C    ]91   Col   785  P  I. 

145  i^i^^'t  for  a  karnam?  office  and  emolu- 
jnents -Karnam  in  a  permar.ently  settled 
office    14  M    L  J    438  Col    2070  P  I. 

146  Suit  for  arrears  of  maintenance  — 
Small  Cause  Court  Act  (IX  of  1887)  Sob.  II 
urt  38, 

Jlc'ld,  that  a  suit  for  recovery  of  arrears 
of  mamiouiaiicc  piyabie  under  a  written 
agreement   is   covered    by.     1  0  0  93  Col  785 

r  ]. 

147  Suit  f  V  arrears  of  rent— Occupancy 
tenant -Dd'-Ciminatioa  of  rent — Inadmissibi- 
lity io  evidence  of  the  entry  in  jimabaudi.  2 
O-  C  269.     See  J\iin.ibj.n:ii  N-o  1. 

148  Suit  for  arrears  cf  rent—Stibscqicnt 
suit  for  dedarati'yn  and  possession  in  Civil 
Cv^ttt. 

The  Zemindar  of  a  village  sued  a  person 
as  bis  tenant  for  arrervrs  of  i^enb.  Tbe  plain- 
tiffs intervened,  alleging  that  they  were  tbo 
tenants.  The  Revenue  Court  found  against 
tbem.  Thereupon  tbey  instituted  in  a  Civil 
Court  the  pret^ent  suit  it!  wbicb  tbey  pray- 
ed for  a  dcci'ec  for  maintenance  of  pos- 
session, and  declaration  that  they  were  te- 
nants of  the  cultiv-alory  holding  in  ques- 
tion, and  ia  tbe  alt&^rnative  they  prayed 
£or    possession    being    granted    to    them. 

Held,  Ibat  suoli  a  suit  was  not  cognis- 
able by  a  Civil  Court  in  as  much  as  it  in- 
volved tbe  dotcrmiiiatioa  of  the  class  of  te- 
nancy to  wbicb  the  plaintiffs  -belonged.  18 
A  340  F  B;  20  A.  26S  ref.  to.  BRIJ  MO 
HAN  SINGH  V.  GULZARI  SINGH.  1  A  L 
J  703- 

149  Suit  for  damages -Defendant—Fine 
by  criminal  court— No  bar  to  suit— Assault. 
Damages  for — Cause  of  action— Conviction 
for  assault  no  bar  to  civil  action,  6  C  W 
N   915   Col    831   P   II. 

1§0  Suit  for  damages  — Cause  of  action- 
Negotiable  Instrument  datjd  and  signed  witb- 
in  ihe  jurisdiction  of  one  court  and  sealed 
and  countersigned  at  another  place.  36  P 
B  1908   Gol   1061   P   I. 


Jurisdiction    (Contd.) 

151  Jurisdiction— Suit  for  daclarntion  of 
existence  of  relation  of  landlord  aiiel^tlcnaoit 
bc'twrcii  i}arties—Diitciminalion  of  nature  of 
tenancy-  Gioil   Court — Revenue   Court. 

Held,  that  Civil  Gourts  can  entertaior 
suits  for  declaration  of  the  existence  of  re- 
lation of  landlord  and  tenant  (whore  tenancy 
is  denied)  at-d  that  where  tenancy  is  ad- 
mitted, the  Revenue  Courts  have  exclusive 
juri;?dietio:i    to    decide    lae     iiaiura    thereof'. 

—  U\GHlJiU<:U  u.  RAJA  RAMPAL  SINGH., 
3  0  C  385. 

152  Suit  for  declaratiofl  of  right  >lo  at- 
tach property  — Gift  to  sister's  ."^on  — Sbeiklif 
Tiwanf^sof  Alvh.»li  Muhalla.  Khu.shab  Tohsil, 
Shahpur  District  —  Custom  —  Alienation  by 
childless  male  proprietor.  94  P  R  1905  (?ol 
2110    P  1. 

153  Suit  foi.'  declaration  —  Vatan.  25  B; 
186   Col    196   P    II. 

154  Jurlsdiciion — Subject  matter   of  a   suit 

—  Suit  to  establish  validity  of  a  charge  upon 
property  -Charge  upon  pioperty—  Value  of  the 
Vropcrty. 

For  the  purposes  of  jurisdiction  the 
subject  matter  of  a  suit  to  establish  the  va- 
lidity of  a' charge  upon  property  is,  when 
the  property  is  in  excess  of  tne  charge,  the 
amount  of  the  charge;  when  the  charge  is 
in  excess  of  the  pioperty,  tlie  v.ilu-o  of  tbe 
pioperty.  15  0  104-,  9  A  140,  4  B  510  re-. 
ferred  to.  MO-Jl  RaM  DAHZI  i>.  NAND. 
RAM  AND  (jTiiERS.  15  Q  P  L  1802  P 
im 

151)  Suit  for  dissolution  of  partnersbip  — 
Valuation— Course  of  appeal.  58  P  R  1902 
Col    122    P    I. 

156  Suit  far  recovery  of  a  share  of  pur- 
chase money  by  a  sale  of  immoveable  pro- 
perty in    foreign    territory    by    British    order 

—  Insolvency  Court  —  Property  not  solely- 
that  aof  insolvent— Two-thirds  of  property 
owned  by  plaintiffs  — Suit  to  recover.  122  P 
R    1908    Col:    427  P  II. 

157  jurisdiction — Suit  for  rent  of  land' 
occupied  without  consent  of  landlord — Ques- 
tion of  tide — Jurisdiction  of  Revenue  Court  as 
to  the  question  of  title  raised  in  a  rent  suit 
—Bent  Act  (XXII  of  1SS6).  ss  108  cl  {2).  177--^ 
Entries  in  Governm-ini  ncord  not  conclusiv& 
proof   cf  title. 

Held,  on  tbe  authority  of  R  A  R  No  59, 
that  it  is  tbo  duty  of  RaVenue  Courts  in 
O-udh  to  decide  every  question,  including  thafe 
of  title,  an  adjudication  on  which  is  nectssary- 
for  the  disposal  of  a  rent  suit,  although  such- 
decision  may  not  be  binding  u,pon  the  parties, 
in  a  Civil  Court.  TALlB  A.LI  v  BASANT- 
RAI.    7  OC.  340. 

158  Suit  for  pre-emption,  its  value  thirty-- 
tim's   the   jnmi — Court   incompetent   to    decree 

^  — Fossessio".  on  payment  of  asum   exceeding  it&. 
pecuniary  jurisdiction — Return   of  plaint. 

mid,  by  tbe  full  Bdncb,  that  arlthough 
a  suit  for  possess-ion  of  revenae  pdyiog  land 
on  the  ground  of  pro  emption  can  be  enter- 
tained by  a  Court  having  jurisdiction  with- 
regard  to  the   value  oi  the   land   caleulatod. 
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afc  thirty  timc3  tho  jniii,  ib  has  no  power 
to  dcGt-ce  tho  claim  on  paymont  of  a  auin  in 
excees  of  the  limits  of  it-<  pjcuiiinry  juris 
diction.  Mahomed  Alzi.l  Klia-i  v  Nand  Lai, 
Civil  appeal  427  of  1907  ;  ^.)  1'  U  1893,  civil 
appeal  G72  of  1901  overruled  ;  IG,  P  VV  R 
1907  F  ;  58  P  U  iifJi,  'J4  V  li  1903,  40  P 
R  19QG,  Appr  ;  20  P  It  18 :9,  (P  15j  109  P  R 
XS88  roferred  to.  MaITOMKI)  APZ  \L  KHAN 
vNAND  LAL.  73P  W  R  1907-16  PR 
1908 

159  Szd/  fo7-  poaaessioiL  of  a  share  of  rcve 
nue  paying  Khnta—  Vnlue. —  Pn'nnnlio  »-  decrf.e 
cnnnol  bi>  pofisnl  by  a  c  >ait  if  tJu  sum  ■payable 
exceeds   (he  CoiuL's  pecuniary  jurisdiction. 

If  the  suhject-mattor  of  tho  «uit  is  a  cer- 
fcain  portion  of  a  khskta  separately  assessed  to 
revenue,  the  value  fur  tlie  purposu  of  juris- 
diction is  30  times  such  poriiou  of  the  re- 
venue of  the  part  ns  may  be  ratcably  pay- 
able   in  respect   of  that  part. 

A  Court  has  no  jurisdiction  to  pass  a 
decree  for  pre  craplion  where  the  sum  pay- 
able exceeds  tho  limits  of  the  Court's  pecuni- 
ary jurisdiction  16  P  B  1908  (P  B)  followed 
FATA    u  KHAN  BAHADUR.     46  P  R    1908 

160  Suit  for  rent  or  in  default  for  pos- 
Eession  of  land — Settlement  decree  entitling 
landlord  and  tenant — Reasonable  rent  at  his 
option  — Landlord  and  tenaiit,  relation  of — 
R  nt  —  Resjidicafci — Cause  of  acLiou.  G  0  C 
341  Col;  3i7    P  II. 

161  Suit  for  rout  of  state  land  not  cog- 
nizable by  the  (  ivil  Courts.  U  B  R  19C2  P 
I    Col  :  921    P  I. 

162  Suit  for  rfstituuion  of  cor  j  igal 
rights  — Whether  triable  by  ^lunsiff  — Jurijidio 
tion.  8  C  W  N    705  Col  :   762  P  I. 

164  Sint  for  recnvery  of  ino>ipy  paid  ns 
oompevsaiion  for  acquisition  of  land  by  Go- 
vethviciit  -  Nut  a  land  scut — Jurisdiction  of 
Township  Court. 

Appellants  sued  for  certain  money  paid 
as  compensation  for  the  acquisition  of  laud 
by  Government  in  the  c  )urt  of  tha  Town- 
ship Judge.  The  Township  Judge  entertain- 
ed the  £u.it  after  it  had  been  referred  to  the 
Subdivisional  Judge  and  sent  hick  to  him 
on  an  objection  as  to  juiisdiciion  raised  by  j 
the  defendant  les-fo-  dent  a'-d  dismissed  tho 
elaim.  On  oppeal  by  the  plaintiffs  appellants 
tho  D. strict  Judg-^  held  that  tlie  suit  was 
in  reality  one  in  which  frhe  real  point  in  dis- 
pute was  the  ownership  of  land  a*id  therefore 
the  Township  Judge  had  no  jurisdiction,  the 
District  court  bavit^g  withdrawn  land  suits 
irom  the  Township  courts  by  a  notification 
under  section  15  of  the  civil  courts  R  gula 
4ion.  He  proceeded  to  set  aside  tho  decree 
of  the  Lower  Court. 

W'ld,  that  the  suib  in  q^nesLion  was  nob 
a  land  suit,  and  the  Township  court  was  out 
without  juiisdiction.  I  L  R  6  ?Jad  ,  page 
344,  refen.  d    to.     MA    SIN    MA    TA    MA    PQ. 

saung  ma  kya   bu  v.  m  skin.    U  B  R 

I90I  P  1      (J'lU'id  ctlov) 

165  Suit  lor  le.-^ti'. ui  ion  of  Co.  jiigal 
y-igUls— Vaiufutiou  ol.  lelijef  sought  by  jjluluiifj. 
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determining.     3  A  L  J  206—28  A  545  Ool:    760i 
P.    I. 

166  Suit  for  gpeoific  performance  of 
agreement,  of  grant  —  A  putni  lease  and  for 
possession  of  laud  4  C  L  J  238-33  C.  1066 
Col  ;    59  P  II. 

167  Suit  for  wrong  to  moveables— Place 
of    suing    3  L  B  R  1906  P  161  Col  :    1054    P  I. 

168  ''Suit"  meaning  of,  in  section  2b  of 
C  P  C  (iHH-i) — Transfer  of  execution  proceed- 
ings—Ac' VI  vf  189a,  sec.  4—"  Suit"  Meaning- 
of — Juiisdiciion.  * 

The  Court  of  tho  North  Munsiff,  Luck- 
now,  waa  presided  over  byaMuosifl  whose 
jurisdiction  extended  to  all  suits  of  value- 
not  exceeding  rupees  two  thousand.  On  5th 
May,  1893,  that  officer  passed  a  decree  in  fa- 
vour of  tho  applicant  for  1,690  rupees.  An 
application  for  determination  of  mesne  pro- 
fits was  made  whilst  he  was  presiding  but; 
during  tho  pendency  of  the  application  he 
was  transferred  and  succeeded  by  a  Munsiff- 
whose  pecu  Mary  jurisdiction  was  limited  to 
one    bhousand  rupees. 

Held,  tha^,  section  25,  C  P  0  applies  of 
its  own  force  to  execution  proceedings  and- 
that  proceedings  in  execution  whether  pend- 
ing in  a  court  of  first  instance  or  of  appeal 
may  be  withdrawn  or  transferred  under  that 
section. 

Held,  also,  that  "suit"  in  section  25 
civil  procedure  code  is  used  in  a  general 
sense  and  includes  also  appeals  and  execu- 
tion proceedings.  MAN  bINGH  v.  JANG 
BAHADUR.     I  0  C  117. 

169  Suit  in  tti,e  uature  of  a  Small  Caus& 
Court— Stiit  decided  as  a  legular  suit— Excise 
Act  {XXII  of  1881)— Appendix  No.  20  of  the 
Excisp  Rules- Pecuniary  relations  of  the  farmer 
and  the  licensee. 

A  suit,  filed  in  the  Court  of  a  MunsiU 
not  having  the  powers  of  a  Small  Cause 
Court,  was  admitted  and  dealt  with  as  a 
regular  civil  suit.  The  Munsiff  was  succeed- 
ed by  another  Munsiff  having  those  powers. 
Without  transferring  the  suit  from  regular 
Civil  Court  list  to  that  of  Small  Causes^ 
the    latter    officer     decided    it. 

Held,  that  it  must  be  held  to  have 
been    decided    as   a    regular     civil     suit. 

Held  further,  tliai.  to  a  suit  by  farmer 
of  the  right  lo  sell  drugs  against  a  license© 
of  a  shop  for  (ho  retail  ve»d  of  these 
drugp,  for  reoovery  of  a  certain  bum  on 
the  basis  of  the  contract  between  tbera 
regardnig  vind  of  the  drug--,  the  form  oJ 
license  given  in  Appendix  20  of  the  Exciso 
Rules,  dees  not  furnish  a  defence  as  that), 
foim  does  u(jt  profess  to  govern  the  pecu" 
ninry  relations  of  the  farmer  and  tho- 
licensee. -SaRUP  CHaND  v.  RAM  DaYAL. 
IOC,   121 

170  Suit  on  hundi— Cause  of  action—* 
10,    P    R     1903     Col  :    1059,      P.  I. 

171  Suit  to  determine  boundaries— Prac- 
tice—Equity  superiuducod'by  act  of  parties; 
between  two  indepcudeut  estates— 29  B,  7S^ 
Qol  :   233  P.  U. 
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172  'Suil  to  dotoimiiio  boundaries— Ques- 
tion in  disputu  betwoou  parlies.  20.  B  757. 
Col:    2-22.  V.  11. 

173  SuiL  to  eslablirth  right--Attachod  pro- 

Serly -Jurisdiction    valttu.      142,     P.  R.  lUOG, 
ol  •    1051.    P.  T. 

174  buit  lo  set  aside  a  decree  on  tlio 
ground  of  fraud  No  further  relief  claimed, 
29,  A,  418    col  :    iOUG,   P.  II. 

175  Suit  ut.dor  S.  035,  0.  P.  (^—Execu- 
tion of  decrcL- — Sifit  to  remove  obstruction. 
0  B  L  H  301  ro\  1505  P  I. 

176  HuiLs  Valuation  Act— Advalorem.  6 
P  11  li)04    Col    101  P  I. 

177  Suit  when  defendant  resides  out  of 
— Leave  of  Court  may  be  obtained  after 
institution    of  suit.     30  B   570   Col:.  1055    P  L 

178  Tenant  holding  under  a  perpetual 
lease  — Suit  for  dfclaralion  as  a  perpetual 
lessee— Rent  Act  {XXII  of  lS89i,  S.  108,  c.  {6) 
—Revenue   Court. 

Iltld,  that  a  suit  for  a  declaration  that 
the  plaintiff  is  entitled  to  hold  land  in 
perpetuity  under  a  lease  executed  hy  the 
defendant  is  exclusively  triable  by  a  Court 
of  Revenue,  and  the  Civil  Court  has  no 
jurisdiction.  BHAWANI  BHIKH  SINGH 
V.  RUP  MAHESH.     3pC8.7. 

179  To  entertain  suit  to  set  aside  oreter 
awarding  costs,  of  a  magistrate  t»'ying  a 
claim  to  set  aside  a  municipal  election. 
CHANDAR  BHAN  v.  GIRWAR  LAL.  A 
W  N1906  P  97  =  28  A  475-  S.ec  N  W  P 
q,nd  Oudh  MuniQipalities  Act  1  of  1900  S. 
18?. 

179  (a)  To  file  an  mvard  in  Oourb,  de- 
fends on  (he  value  of  the  entire  matter  sub 
milted  —  Abitralion — JhA,i%sdiGli'>n,  of  Court, 
—  Award  to  be  filed  in  Court  having  j-arisdio- 
iion  over  ll%e  7natter  submitted— Aiuard  not 
invalidated  by  want  of  notice,  nor  by  the 
arbitrators,  accepting,  a  fee. 

Upon  an  appeal  against  an  order  re- 
jecting a  petition  made  under  section  525 
of  the  Civil  Procedure  Code  refusing  to 
file    the    awivrd 

Held,  that  the  omission  to  give  iiotiae 
of  the  sittings  of  the  arbitrators  to  a  party 
who  had  informed  the  arbitrators,  that  he 
withdrew  fr  m  the  subinissioi',  did  not 
invalidate    lLo    award   made    by  tin  m. 

Held,  also,  that  the  fact  that  the  ar- 
bitrators accepted  from  all  the  parties,  to 
the  dispute  remuneration  for  acting  as 
?irbitrators  did  not  mali;e,  theii;  ayyard  Il- 
legal. 

Hdd,  further,  that  the  value  of  the 
matter  to  which  arbitration  related,  and 
not  the  amount  actually  allowed  under  the 
?Lward  dettimines  the  Court;  iu  wiiicli  an 
application  to  file  an  award  should  he 
paade  -ol  :- Ca^,  vOB  rf^errfd  ^^  SUBRaYA 
PllABllU  V.  MaNJUNaTH  BHaKTA.  29 
W.    44 

180  Transfer  of  di^ti  lot  from,  one  judg 
thip  to  another  "pet. ding  an  appeal.  A.  W 
^'.    1907.    P.    53,    Col  :    788,     P.  1. 

iSJi    Ti-i*'a£ifcr    o|  loQul     to   a^uoth.ei;  Coa,rt 


Jurisdiction    (Conld.) 

—  Application    for  execution    to    what     court, 
to    bo    mad  J.    9,  0  C.     281.    Col  :  1070  P.  I. 

182  U.  P.  Land  Revenue  Act  S  ]  13^ 
144  -Partition  Kuits--Appoals.  SHEG  SINGK 
V  BVLDEO  SINGH.  25.  A.  277.  See  N. 
W.  P.  Land  Rioenue  Act  (XIX  of  1873) 
S.    113.  and  114. 

183  U.  P.  Land  Revenue  Act  S.  113. 
114— Partition  suits — Appeals — Valuation  of 
suit,    24,    A.   381,    Col;    7'Jl,    P.  I. 

184  U.  W  Rent  Act  S.  93-Suit  by  muafid,ar 
to  recover  from  a  Lambardar  assigned  — 
Revenue  collected  on  his  behalf.  SHEO 
DAR3HAN  D-AS  v.  AHSAN  PRASAB.  A.  W. 
N.  1904,  P.  129.  See  N.  W.  P.  Bent  Act  {XII 
of   1881)  S.  93  (1) 

IS5  To  set  aside  sale — Valuation  of— Jats 
of  Amritsar  District  whose  ancestors  had  emi- 
grated from  Rajputana.  58  F  R  1905.  Col.. 
2104  P.  I. 

186  Valuation  for  purposes  of — Of  suit 
for  settlement  of  accounts — Finding  of  court 
as  to  amount  actually  due  exceeding  its  ju^- 
risdiction,  efiect  of.  46  P.  R.  1906  Col.  112 
P.  I. 

187  Valuation  of  appeal  —  Cross-appeals 
involving  claim  to  upwards  oi  Rs.  10,000— 
Appeal  triable  by  two  judges— Court  of  Judi-. 
oial  Commissioner.     3  0  C  96,  Col.  722  P.  II. 

188  Valuation  of  suit — Suit  for  preemption 

—  Value  of  suit— Value  of  property — Claim  for 
covipensation  by  defendant. 

Held,  that  in  a  suit  for  possession  by  right 
of  pre-emption  the  value  of  the  suit  for  pur- 
poses of  jurisdio-tiou  is  the  value  of  the  pro- 
perty whieh  it  is  sought  to.  pj:e-empt.  It, 
must  oridinarily  and  iu  the  absence  of  spe- 
cial cirQum,stances  suggestive  of  mala  fides 
on  the  part  of  the  plaintifi  be  determined, 
with  reference  to  the  claim  made,  and  not. 
the  defence  set  up  by  the  defendant. 

Jfe?(^,  further,  that  the  value  of  the  suit 
is  not  affected  because  the  defendant  olaima 
on  equitable  grounds  that  compensation  for 
improvements  be  paid  to  him  before  the  plain- 
tiff can  take  possession.  DHARM  CMAND- 
V.  GIRDHA  HI  LAL.     88  P  L  R  X902. 

189  Valuation  of  suit—Snit  to  set  aside  sale 
of  landed,  property  -  Value  of  siklt. 

Held,  that  for  purposes  of  jurisdiction 
the  value  of  a  relief  claimed  i,n  a  suit  for  a 
declaraiion  to  the  effect  that  a  sale-deed  com- 
prising landed  property  was  invalid  must  be, 
calculated  afe  thiit'y  times  the  laud-revenue,, 
and  the  consideration  entered  iu  tne  sale- 
deed  is  immaterial  in  determining  the  value. 
MURADu.  MUSSAMMAT  GHULAM  FAT! 
MA.    71  P  L  R1902- 

190  Waiver — Objection  as  to  j^urisdiction 
of  Court —Suit  against  Ruling  Chief  without 
Gonnent  ol  Governor  General.  40  P  R  1903- 
Col.  1203  P.  X. 

19i  VVaijt  of  -  For  a  Court  to.  review  its. 
own  duciti.',  al'.er  dismissal  oi  appeal  there-, 
from.     4  0  L  J.  56j3  Col    1655  P.  1- 

192     Whether    sale   officer    has    to    sell    ia 

execution  of  decree  in  contravention  of    ordes- 

,  :sLa^iu^  ol  ^xeQkUi,on.    RAX^i^    SlI^GH    ^k 
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Jurisdiction    {ConfA.) 

DUr.AR  SINGH.     9  0  C  289- 
See  Pre- 1  vip'im 

Jurisdiction  of  Appellate  Court. 

1  AppL'lliiLo  CoiirL  and  Scccnid  Appellate 
Court  to  quo.siioM  corrcot.nefS  of  decliiralory 
dociees.     2  0  L  J  534  Col   857  l\  II. 

2  Appellate  (Jourt-Dofeot  of-Ohicf  Court's 
power  ot  iiiterfcfcncG.  125  P  R  1907  Col,  783 
P.  I. 

3  Appellate  Court  — INlosnf)  profits  — Mak- 
ing a  person  re.--pondent  — KAZ  IM  HUSAIN 
KHAN    y  NAUHUZALI.     6    0    C    159. 

See   vi''sne  profits. 

4  Of  appellate  court  sotting  aside  expert 
decree  or  order  to  order  resLilution  of  proper- 
ty taken  in  execution  of  the  decree  or  order 
set  aside.     3  0    L  J    181  Col :    1263  P  I. 

5  Of  appellate  Court  to  grant  interim  in- 
junction puniini^  appeal  from  order.  14  M 
L  J  171  col  :    128    V  I. 

6  Of  appellate  court  to  stay  execution  — 
Appeal  against  order  refusing  to  set  aside 
exparte     decree.     31    G   lOSl    col ;    1653    P  I. 

7  Of  appellate  court  to  stay  proceedings  in 
the  Lower  Court  in  pursuance  of  its  order 
pending  the  appeal  from  such  order.  3  G  L 
J   29  cul  :    1278  P  1. 

8  Of  Board  of  Revenue  in  revision— Exe- 
cution of  decree  — Landlord  and  tenant  A  W 
N  1905  P  119  col;    186  P  II. 

9  Of  British  India  courts  to  go  into 
merits  of  action  in  foreign  court.  6  G  <V  N 
829  at  833-29  G  509   col  ;  1050,    1051  P  I. 

10  Of  British  India  courts  over  Secretary 
of  State  — Governor  and  members  of  Council — 
Suit  against  Secretary  of  State.  27  B  189  col: 
43    P.  I. 

Jurisdiction  of  Chief  Court. 

1     Chief  Court's  power  to  consider  findings 
of    fact— Suit    for   articles   supplied    to    com 
mission  agent     for  sale.     79    P    R  1902   Col  : 
1058    P    I. 

Juribdiotion  of  Civil  Courts. 

1  Of  Civil  Court  N  \V  P.,  Rent  Act  i XII  of 
1881),  Sections  178-181,  192  and  196. 

A.  claim  was  made  under  section  173  of 
Act  XII  of  1831  in  respect  of  property 
attached  in  execution  of  a  decree  for  rent. 
The  objection  was  disallowed  and  the  order 
disallowing  tlie  obj  ction  was  confirmed  oa 
appeal.  The  claimant  brought  a  fresh  suit 
to  eatablish  his  right  to  the  property  in  dis- 
pute. 

Held,  that  the  suit  was  not  maintainable 
W    N   A,  1899   P   185,   referred    to. 

If  the  Court  of  the  Collector  adjudicates 
upon  a  claim  made  under  section  173,  a 
suit  lie.^  in  respect  of  tho  muter  to  which 
the  claiiii  relates.  But  where  the  Collector 
adjadicates  upon  tho  claim  as  an  Appellate 
Court  his  decision  is  final.  BALCHaND  v 
TULSHA  KUNWAK,  AWN  1903  P 
183. 

2  Civil    Courts — Acquiescence     of    defen 
dant   in    the     institution     of    a      suit     in    a 
civil   court-7,   B.  L.  II,  289—30  B.   81,  Col  : 


jiirisdiction  of  Civil  Courts    (Conld)> 

lO.'iS,    I».  I. 

3  Civil,  Courts — Ac's  done  by  a  Municipal 
Board  of  )>nhHc  henifh  under  its  stnlutury 
P'iO''rs--N  \V  P  mid  Ondk  Mit,>Licip(illiii"i  Act 
(lof  IfJOU,  ss  90,  91  CLnslng  up  of  iustni- 
tary  drains — Civil    suit  ■  MniiiioindbVMy. 

Whnro  fh<>  Chaiiman  of  tho  Municipal 
Biard  closed  up  a  drain  leading  from  a  per- 
son's house,  on  tho  ground  that  it  was  pre- 
judicial to  health  and  public  comfott,  ib 
was  held  that  ho  noted  u-idf^r  the  powers 
conferred  by  tho  Act  I  of  190 )  and  his  ac- 
tion could  not  be  challeng'-'d  in  'ho  Civil 
Court.  Friwin  v  Lewis  (4  :\Iylne  and  Gra'g'g 
Reports  p  219)  referred  t,f.  ABDUL  AZiZ 
y  Tlliii  CilAlUMvN.  MUN  ICIP..L  BOARD, 
PILIBHIT.     AWN  1905   P  79. 

4  Of  Civil  Courts --Adverse  pcssessi'^n— > 
Jurisdiction  on  appeal.  3  M  L  T  299  Col 
2000    P  I. 

5  Civil  Court  to  adjudicate  on  the  correct- 
ness of  boundaries  fixed  by  settlement  au- 
thorities.    1    P    U    1901    Col  1053    P    I. 

6  Civil  Courts — Agreement  to  refer  mat- 
ters in  dispute  to  arbitration —Applicabili- 
ty of  by  pending  suits.  27  A  58  Col  404 
P    I. 

7  Of  Civil  Courts-  Appeal  — By  one  of 
several  unsuccessful  defendants— Want  of 
jurisdiction  in  appellate  court  — 57  P  W  R 
1908    Col   678    P  II. 

8  Of  Civil  Courts  — Appeal  dismissed  un- 
der S.  551  G  P  G  (1882)  is  a  decree  super- 
seding that  of  court  below— Court  having 
jurisdiction  to  amend  decree.  30  A  240  Col 
1655   P  I. 

9  Civil  Courts  —  Appenl  rejected  by  Com- 
missioner of  Revenue  as  time-barred — Whe- 
ther lUvil  Court  can  r>^!-opon  the  question 
of    limtation.     6    G    L    J    472    Col    43    PI. 

10  Of  Civil  Courts— Assam  Land  and 
Revenue  Regulation  [I  of  1886),  Sections  96, 
154  {e)-^P(iriition  Imperfrctpaitition — Parti' 
lion  of  revenue  jiayivq  land — Jurisdiction  of 
Civil   and    Revenue    Court s. 

The  expression  "imperfect  partition,"  as 
defined  in  section  90  of  the  Assam  Land 
and  Revenue  Regulation,  1886,  is  oily  refer- 
able to  a  division  of  the  entire  estate  and 
not  to  a  specified    portion    thereof. 

The  plaintiff  brought  a  suit  for  partition 
in  an  estate  piying  reveruie.  He  was  not 
entitled  to  any  joint  interest  in  the  other 
lands  of  tho  estate.  It  was  confendid  that 
the  suit  w.is  not  maintainable,  hiving  re- 
gard to  provisions  of  section  154  (e)  of  Assam 
Land  and  Revonuo  Regulation 

Held,  that  the  suit  was  not  covered  by 
section  154  of  the  Regulaiion  and  was  con- 
gnizable  bv  the    Civil    Court. 

Hei.d,  further,  tliat  the  rovenue  author  itioa 
had  !io  jurisdiction  under  the  Regulation 
to  grant  relief.  23  Gal.  514  distinguished, 
Held,  by  Rnviini,  J.  contra.,  tliat  the 
suKt  was  a  suit  for  imprefect  pxrtition  within 
tho  meaning  of  section  96  vl  the  Regula- 
tion, and  was  rc-tcTgniziblo  ly  the  Civil  Court, 
nxcept   as  provided  for  in   section  154  (154)  (1) 
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<e)  of  the  Regulation.     GOUlU  KlllSHlSrA.    v. 
«ABANUN1')A    SAHMA.    32      C.     1036. 

11  Of  (Jivil  Gourta  assossjiout— Quostion 
•of  amouut  -  Liability  to  assiii?smoul  Ituviaioa 
—  Civil  oases— Manicipftlity,  suit  against  - 
Jurisdiciion  of  Civil  Court— Second  appoal 
tiealed  as  application  for  revision— 7  B.  L  R. 
iiSS  Col ;    1320,    P.   I. 

12  Of  CkVxL  Courts — Foreign  j urisdiclion 
— Defendant  not  resident  or  djniicUed  with- 
in foieign  country.  29,  G.  609  Col  ;  1050, 
1051,   P.  I. 

13  Of  Civil  Courts— Assessments— Question 
of  amount— Liability  to  assossmont.  U  I\I 
L   J    37—27    M   38G   col    1037    P  U. 

14  Civil  Courts — Assignment  of  decroo 
--Question  of  validity  of  assigtimeut  by  wliat 
court  triable— Jurisdiction  of  court  passing 
the    decree.     156  P  R    1905  col    1073    P  I 

15  Civil  Courts— Cancollatiori  of  an  ordor 
of  a  settlement  officer  under  Kumadu  Rules 
1894  declaring  that  a  certain  person  had 
Khakari  rights  in  certain  laud.  AWN  1905 
P    91    Col  418    P  II. 

16  Civil  Court— Cancclment  of  lease — Suit 
"by  lessee  for  poss  stion  or  declaration,  6  0.  0. 
289   col   853  P   II. 

17  Of  Civil  Court— Caste  question — Ex- 
communication— Bombay  Regulation.  2  B  L 
B  718—26    B  174  Col  33G  P    11. 

18  Civil  Courts  — Cause  of  action — Pro 
ceediugs — Suit  for  Malicious  prosecution  — 
Malicious  prosecution  -  Complainant  respon- 
sible for  prosecution  and  its  continuance. 
7    B   L   R  20—29   B   368   col   348    P   II. 

19  Civil  Courts—Claims  against  Govern- 
ment bold  to  lands  or  partly  free  from  pay- 
ment of  Laod-Reveuue— Jurisdiction  Act 
(X  of  1876)  section  4  — Any  other  written 
grant — Treaty  — Co'istruction  of  document- 
Name  given  by  parties  to  document.  29  B 
19-6   B    L    R   643    col    2173    P   I. 

20  Claim  for  possession  by  pre  cmpiiun 
of  land— lis  value  at  thirty  limes  the  jama 
—  Jurisdiction — Rules  under  S.  3  and  4— Suits 
Valuation  Act  VII  of  18S8— Claim  found  be 
yond  jurisdiction  -  Proceditre. 

A  sued  B  for  possession  by  pre-emption 
of  some  revenu3  paying  land,  valued  Rs. 
7-8-0  (at  thirty  times  jama),  on  payment  of 
Rs.  80  or  such  sum  as  the  Court  fourid 
proper.  It  was  tried  and  decreed  on  pay- 
meot  of  Rs.  750  by  a  third  class  Munsifi 
having  pecuniary  jurisdiction  up  to  Rs  ICO 
only. 

Held,  that,  the  Munsiff  could  entertain 
the  suit  but  bad  no  jurisdiction  to  decree 
the  claim  for  possession  of  the  land  on  pay- 
ment of  Rs.  '750  as  the  general  principle 
of  Law  is  that  no  Court  can  pass  a  decree 
for  payment  of  a  sum  beyond  the  limits 
of  its  pecuniary  jurisdiction,  even  as  a  con 
dition  precedent  tJ  getting  something  else 
done. 

Held,  also,  that  when  incompetency  of 
the  Couri  to  hear  the  suit  is  discovered  after 
the  trial  of  an  issue,  it  can  be  dismissed  for 
want   of  jari&diction.     But,    following    the 


Jurisdiction  of  Civil  Courts    (Contd.) 

ordinary  practice,  the  plaint  was  ordered  to 
be  returmd  t,(i  the  plaintiH  -for  prcsuMtiig  to 
a  Court  (;f  c.>u)potont  jurisdiction.  20  P.  R. 
1879,  109  P.  R.  1H88,  5B  P.  R  1902,  and  4G  P. 
R.  1906,  F.  20  P  U  1879,  and  109  P.  R.  1889, 
referred  to.  WAR  YAM  SINGH  v.  BALA 
SINGH.    16P.  W   R.  1907. 

21  Claim  for  pro  emption  of  revenue  pay- 
ing land — Competency  of  Court  to  entertain 
it  with  regard  to  its  value  of  thirty  time« 
the  jama  -Its  in  competency  to  decree  — Pos- 
session on  payment  of  a  sum.  73  P.  W.  R. 
1907-16  P.  1^.  1908.  See  Jurisdiction  No. 
159. 

22  Civil  Court  -Cognizance  of  suits  fot 
ojoctment  ngaiist  tenants  and  questions  re 
compensation  for  improvements — Represent- 
ative of  tenant— Liability  of  to  eiectmont.  8 
0.  C.  13,  Col.  590,  P.  II. 

23  Of  Civil  Courts -Compromise  of  pro- 
ceedings in  a  Court  of  Revenue — No  .^suit  will 
be  in  Civil  Court  to  declare  that  such  com- 
promise was  ultra  vires  and  void — joint  pos- 
session -  ('laim  by  undivided  co-sharers. 
A.  W    N.  1901,  r.  48,  Col.  687,  P.  II. 

24  Of  Civil  Court— Confirmation  of  sale 
without  landlords  fees— Subsequent  Applica« 
tion--Of  nucMoii-.eale  — Mistake  of  Court. — 
7  0.  W.   N,  388.  Col.  95,  P.  It. 

25  Civil  Courts  —  Conflicting  claims  to 
compensation  for  land  acquired-Rival  claim- 
ants— Reference  to  Civil  uourt— 5  C.  L.  J. 
301,    Col.  638,    P.  I. 

26  Civil  Courts  —  Consent  of  parties  to 
have  evidence  taken  in  a  parMclar  way  does 
not  give  to  Court — In  Englith — Agreement  by 
parties  as  to  evidence  in  one  suit  to  be 
treated  as  evidence  in  another —Jurisdict'on 
of  Court.     7  B.  L.  R.  042,  Col.  931,  P.  II. 

27  Civil  Cov.rtS'- Contract  of  sale — Arbitra- 
tion —Cons&nt  of  parties  — Jurisdiction  inherent 

A  contract  of  sale  was  made  at  Kasur 
in  the  Punjib,  for  the  purchase  of  rape-seed, 
providing  t!iat,  if  a  di-pute  arose  under  the 
contract,  it  sliould  be  settled  by  two  Euro- 
p'^an  arbitrators  appointed  at  Karachi  by  the 
buyer-!  a-d  sellers  respectively,  that,  for  all 
purposes  the  contract  sliould  be  deemed  to 
have  bean  made  in  Kaiadi  and  to  be 
perform  d  there  and  tbra  the  Kirachi  Courts 
should,  except  for  the  purpose  of  enforcing 
any  award  made  in  pur.suanc6  of  the  arbitra- 
tion, have  exclusive  jurisdiction  over  the 
parties. 

A  suit  was  brought  to  file  the  award  under 
the  Act,  and  the  defendants  contended  that 
the  Judicial  Commissioner's  Court  at  Siud 
had  no  jurisdiction  to  sntertain  it. 

H4d,  that  the  question  whether  or  not 
the  Court  had  jurisdiction  to  file  the  award 
and  enforce  it  as  a  decree  depended  upon, 
whether  or  not  it  had  jurisdiction  to  enter- 
tain a  suit  of  which  the  subject  matters  were 
disputes  arising  out  of  co!itr>'Gts  entered  into 
outsioe  the  juiisdiction  of  the    Court. 

Hi'ld,  also,  thac  as  the  cause  of  action 
arose  beyond   the   jurisdictioa  of   the   court, 
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it  could  not  base  its  jurisdiction  on  a  fiction 
invented  by  a  couple  of  possible  litigants  1 
A  0  G02  (Giy)  and  2'J  0  707  (715)  referred  to, 
and  that  tuo  application  to  file  the  award 
should  he   rejected. 

"  Inherent  jigrisdiction"  of  a  court  moana 
nothing  more  than  its  ordinary,  permanent 
jurisdiction  ;  and,  if  a  court  does  not  possees 
inherent  jurisdiction  over  the  subject-matter 
in  suit,  the  agreement  of  parties  cannot  con- 
fer it.  29  B  H  C  II  242  (216),  14  I  A  IGO  (107) 
and  13  I  A  134  (135);  LUG  Q  B  155  |159);  11 
B  153  (159)  R;   22  W  H  101    distinguished. 

Held,  further  that  the  Judicial  Commis- 
sioner's court  in  Sind  has  not  jurisdiction 
to  try  all  suits  for  breach  of  contract.  It 
has  power  to  try  only  a  certain  class  of  such 
suits.  LOUIS  DUEYFaS  AND  CO  v.  MI- 
RAN    BUX    KADIR   BUX.     2  S  L  B-  87. 

28  Of  Civil  Courts— Death  of  the  defend- 
ant before  the  presentation  of  the  plaint — 
Jurisdiction  of  Civil  Courts  to  substitute  his 
legal  representative  afterwards.  17  M  L  J 
551    col  :    1575  P  I. 

29  Civil  Court  — Declaration  of  tenancy  at 
will-Rent  Act  (XXII  of  1836)  S.  108,  4  0  C 
180  col  :   853    P  II. 

30  Civil  Courts — Declaration  that  a  cer- 
tain land  is  the  exclusive  property  of  the 
appellant — Partition.  Private  effect  of  as  to 
property  partitioned— Effect  of  such  a  dec- 
laration on  the  partition  to  be  made  by  Re- 
venue    Court.     10    O  0   204  col  :  444  P  I. 

2t  Civil  Courts — Declaratory  suit  that 
the  Kamiana  dues  were  not  payable  by 
plaintiffs — Jurisdiction  of  Civil  and  Reve- 
nue   Court.     113    P  L  R  19C5  col  440  P  I. 

32  Civil  Courts — Decree  confirmed  on 
appeal  — Application  for  amendment  by  non- 
appealing      party — Jurisdiction      of First 

Court.     6  C    L   J    542   col    1484   P  I. 

83  Of  Civil  Courts— Determination  of  the 
effects  of    a  lease. 

In  a  Rent  Court  the  defendant  success- 
fully contended  that  ho  hold  a  prepetual 
lease,  and  was  not  liable  to  be  ejected.  Plain 
tiff,  then,  sued  in  the  Civil  Court  for  a  de- 
claration that  defendant  bad  no  proprietary 
or  under-proprietary    right  in    the  land. 

Held,  that  plaintiff  could  not  sua  in  the 
Civil  Court,  since  no  question  of  proprie- 
tary or  under  proprietary  right  was  raised  in 
the  Rent  Court  ;  held,  also,  that  the  Rent 
Court  alone  had  jurisdiction  to  decide 
whether  defendant  wus  a  tenant  holding  un- 
der a  lease  which  declared  him  from  being 
ejected.  RANI  DHaRAMRAJ  v  BHONDU 
KHAN.     8  0   G  84. 

84  Civil  Courts— District  Judge  in  suit 
under  -S  539  (-.  P.  C.  to  direct  the  present 
trustee  to  hand  over  trust  properties  to  the 
new  trustee  or  trustees  appointed  by  the 
Court.  2  A  L  J  591   Col :    1221   P  I. 

85  Of  Civil  Courts— Estate  Partition  Act 
(VllI  of  1876  B  C)  S.  9,  24  2G,  149-Titlo, 
question  of--Exteut  of  interest.  2  C  L  J  351 
Col    103    P    II. 

86  Civil    Courts— Extent    of— Territorial 


Extent.     See   Jurisdiction— G   C    TV  N  829. 

S7  Civil  Cuurta—Exocutiotv  of  decree.  2 
C    L   J    527    f  ol    1.370    P    I. 

33  Civil  Courts— nindu  family  governed 
by  the  mifcak^hara  law— Jurisdiction  of  Dis- 
trict Court  under  Act  XIX  of  1841-High 
Courts  power  of  revision — This  Act  is  not 
applicable  to  Mitakihara,  34  G  929-12  0 
W    N   Go    Col    54   P    I. 

39  Civil  Court's  Jurisdiction— Decree  for 
restitution  siUnt  to  mesne  profl'.'i  -Mesne  pro- 
fits, in  execution  — Orders  of  Ilis  Mijesty  in 
Council, — Inherent  powers  of  Court— Cioil  Pio. 
Code,  S.   583. 

Held,  that  Courts  in  this  country  have 
inherent  powers  to  give  eSect  to  ord  jrs  of 
His  Majesty  in  Council.  31C8G0,  29  .V^  143 
referred  to. 

Held,  further  tlia*^,  wliero  a  decree  or- 
ders restitution  of  property  bat  is  silent  as 
to  mesne  projifs,  tbo  Court,  wliether  by  virtue 
of  S.  5S3,  Civ.  Pro.  Code,  or  by  reason  of 
its  inherent  power:3,  can  order  exioutioti  for 
mesne  profits  7  M  I  A  233;  2L  C  989  R;  2 
I  A  219;  5  C  L  R  189  distinguished.  R\JE^- 
DRA  BAHADUR  SINGH  v.  KAGHUBAN3 
KUNWAR,    HOC   235- 

40  Civil  Courts— In  pr  Dcr^edings  under 
the  Tenancy  Court  (N  W  P)  where  the 
collector  sets  aside  an  execution— Sale  as 
void— An-|appeftl  will  be  against  his  order  to 
the  District  Judge  as  the  order  must  be  re- 
garded as  one  passed  55  A  W  N  1905  Col; 
1133  PI. 

41  Agra  Tenancy  Act  {11  of  190  Local) 
Section  177— Jurisdiction  of  Civil  and  Have' 
nue   Courts — Ap2)eal. 

PlaintilT  bicughfe  a  suit  in  a  Rcvonuo 
Court  for  the  ejoctmeut  of  one  G  on  the  alla- 
gatiou  that  they  wore  occupancy  Lonanta 
of  the  land  in  suit  and  that  C  was  their  sub- 
tenant. C  plaaded  that  bo  was  not  sub-tenant 
of  the  plaintiffs,  and  assort,  d  liiat  his  father 
D  was  the  proprietor  of  tlu  land  in  suit  and 
as  proprietor  held  the  laud  us  khud  k  i^hL.  D 
vvas  made  a  co  defendant  it^  tbo  fcuifc  and  the 
suit  was  decreed.  On  appral  Hied  by  D  ia 
tha  Court  of  the  Distiict  Judge  the  jurisdic- 
tion of  that  Court  to  e;\tertaia  thu  appeal 
was   questioned. 

Hddy  that  having. regard  to  section  177 
clause  (*;)  of  Act  II  of  1901,  the  appeal  by  D 
was  rightly  filed  in  the  Court  Of  the  District 
Judge,  for  the  casr-o  involved  a  question  of 
proprietary  right.  DAL  CHANDt^SHAMLAL. 

A   \V  H  (1905)  P  4G-2  A  L  J  176. 

43  Civil  Courts- Judicial  separation  or 
divorce— Territorial— Of  Court — Last  resided 
evidence— Uncorroborated  testimony  of  wife. 
161    A    L  P  R  1905  77  P  R  1905  ^:ol  :    96    P  I. 

43  Of  Civil  Courts— Land  actually  takea 
up  by  Government  different  from  that  mea« 
tionod  in  declaration-Collector's  proceedings 
void— No  void  reference  to  Civil  Court.  8  0 
L  J  39  Col.  833  P.  I. 

44  Of  Civil  Courts— Landlord  and  Tenant 
—  Interpretation  of  Revenue  Courts— Efecree 
by  Civil  Court.     6  0  C  372  Col.  2061  P.  I. 
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45  Of  Civil  Courts— Landlord  and  Tenant 
— Objpction  to  form  of  relief  claimed  and  to 
jurisdiction  tak«n  at  tbu  hearing  of  appeal. 
4  O  0  314  Col.  2157  P.  I. 

46  Of  Civil  Courts  — Limitation— Transfer 
of  appeal  by  District  Judge  to  Subordinate 
Judge.     G  0  C  104  Col.  429  P.  I. 

47  Of  Civil  Courts-  Madras  Dharkhast 
Rules -Grant  under— Validity  of— Preferen- 
tial claim.     26  M  2GS  Col.  024   P.  I, 

48  Of  Civil  Courts  —  Mamlatdar  before 
and  after  Act  II  of  1906  Bombay— Disposal 
of  peuding  proceedings.  9  B  L  R  1028—31  B 
545  Col.  226  P.  II. 

49  Of  Civil  Courts—Mortgage-Mortgagees 
suit  for  mortgage  debt  against  mortgagor 
hold4'g  mortgaged  property  under  lease  exe- 
cuted in  his  favour.  SHEO  RATAN  SINGH 
V.    BAL   KISHEN    alias  PALTaN   LAL.     6 

0C18 

See  mortgage. 

50  Civil  Court— Mortgage — Suit  for  pro- 
prietory possession  against  under-proprietor. 
3  O  C  105  Col.  1864  P.  I. 

51  Civil  Courts-Municipal  Commissioners 
discretion  to  remove  objectionable  structures 
— Court  interfcrouce  with  the  discretion.  10 
BLR  821  Col.  219  P.  II. 

52  Value  of  suit-Withdrawal  of  partition 
of  claim — Transfer  of  officer  specially  em- 
powered—Power of  clause  12.  C  W  N  448  Col. 
146  P.  II. 

58  Of  Civil  Courts — Nature  of-After  grant 
of  ubw  trial,  by  precedence— Power  of  Small 
Cause  Court  to  allow  suit  to  be  withdrawn 
after  granting  a  new  trial.  29  C  239  Col.  752 
P.  1. 

54  Civil  Courts — No  jurisdiction  to  issue 
commission  for  examination  of  witnesses  on 
grafts  not  mentioned  in  the  0.  P.  C.  3  M  L 
'X  246  Col.  465   P.  II. 

55  Civil  Courts — Notice  issued  by  Muni- 
cipality for  demolishing  buildings — Right  of 
person  served  with  notice  to  sue  the  Munici- 
pality in  a  Civil  Court.  ALOPI  DIN  v.  THE 
MUNICIPAL  BOARD  OF  ALLAHABAD.     4 

A  L  J  8. 

Sea  N  W  P  Act  1  of  1900  {Agra  and  Oadh 
Mtni-icipaliiies)  S.  88. 

56  Of  Civil  Courts  —  Notice  of  ejectment — 
Suit  for  possession  of  land  by  undir-proprie 
tor— Rent  Act  (XXII  of  1886),  ss.  5i,  65,  108, 
cl.    (10). 

The  appell  '  1"  was  served  with  a  notice  of 
ejectment  in  re&j-icct  of  certain  land  under  the 
provisious  of  ss.  54  and  55,  Oudh  Rent  Act, 
1886.  He  did  not,  under  S.  56  of  that  Act,  in- 
stitute a  suit  to  contest  bis  liability  to  be  eject- 
ed from  land.  Subsequently,  under  S.  60  of 
the  Act,  the  Revenue  Court  ordered  the  eject- 
ment of  the  appellant.  The  appellant  then 
sued  the  respondent  in  a  Civil  Court  for  pos- 
session, of  that  land,  alleging  that  he  was  the 
under-proprietor  of  it  and  had  been  illegally 
ejected  from  it  through  the  Revenue  Court, 
The  question  was  whether  the  Civil  Courts 
were  competent  to  entertain  the  claim  for 
possession  of  that  land. 
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Held,  that  the  suit,  as  regards  the  claim 
for  poBsesslo  1  of  that  land  was  not  cognizable 
by  the  Civil  •  ou't,  tlie  jurisdiction  of  that 
Court  bonig  oxclu  I'^l  by  the  provisions  of 
S.  108,  cl.  (lu),  Oudli  1  ent  Act,  the  clause  in- 
cluding an  ejoclmoi  t  u  \i\9r  the  provisions 
of  the  Act  when  not  applicable,  as  well  as  an 
ejectment  otherwise  than  under  its  proviiriona 
NANKU  SINGH  v.  GULAM  HUSAIN.  2 
OC  83 

57  Civil  Courts— Occupancy  rights—Plead- 
ings— Act  IV  of  1901,  Section  7 A— Oudh  Rent 
Act  (XXII of  1886),  section  25-Oudh  Laws  Act 
(XV in  of  1876)  S.  25. 

On  the  15th  November  1890,  P  executed 
a  usufructuary  mortgage  of  her  thare  in 
favour  of  the  plaintiffs  and  mutation  of 
names  was  also  etiected  in  their  favour.  Cer- 
tain specified  plots  however  remained  on  in 
P's  possession  as  a  tenant.  On  P's  death, 
possession  of  those  plots  was  taken  by  the 
defend-ints.  The  plaintiffs  electing  to  treat 
them  as  tenants  under  section  127  of  the 
Oudh  Rent  Act,  brought  a  suit  against  them 
in  the  Revenue  Court  for  arrears  of  rent. 
The  defendants  then  pleaded  that  they  were 
not  the  plaintiffs'  tenants  but  were  in  adverse 
possession.  In  consequence  of  this  defence 
the  plaintiffs'  suit  failed.  The  plaintiffs  now 
bi'ougiit  in  the  civil  court  the  present  suit 
for  possession  of  those  plots  and  for  masno 
profits.  It  was  contended  on  behalf  of«th9 
defendants  that  they  were  occupancy  ten- 
ants of  the  land  in  suit  and  that  the  present 
suit  for  possession  against  them  was  not  cog- 
nizable  by  the  civil   court. 

Held,  that  the  defendants  having  denied 
in  tbe  rent  suit  that  they  were  tenants  of 
the  land,  they  cannot  be  allowed  in  the  sub- 
sequent suit  concerning  the  same  land  to 
turn  round  and  say  that  they  are  tenants. 
The  parties  to  a  litigation  must  abide  by  the 
position  which  they  have  deliberately  ad- 
opted. 

Held,  further,  that  the  jurisdiction  of  a 
civil  court  is  not  excluded  simply  because 
the  defendant  chooses  to  set  up  a  plea  which 
would  oust  the  jurisdiction  of  that  court. 
The  court  must  try  the  issue  before  it  can 
decide  whether  or  not  it  has  jurisdiction  to 
grant  the  relief   which  the  plaintiff  asked  for. 

Held,  further,  that  tbe  transfer  having 
been  effected  prior  to  1st  January  1902  the 
defendants  could  not  claim  any  occupancy 
right  under  section  7A  Act  IV  of  1901,  nor 
could  the  plaintiffs  claim  such  right  under 
section  5  of  the  Oudh  Rent  Act  because 
occupancy  rights  could  only  be  claimed 
under  that  section  by  persons  who  h|i.d  be- 
come tenants  by  the  24th  August  1866.  nor 
under  section  25  of  the  Oudh  Laws  Act 
because  that  section  did  not  apply  to  private 
alienations.  6  O.  C.  176  followed.  BHOGA 
SINGH  AND  OTHERS  v.  POKHAR  SINGH 
AND    ANOTHER.     8  0  C   853- 

58  Civil   Courts— Court   executing  a  decrea 
by   tramfer  can7iot  question  its  validity. 

Held,   that   the  rule,    that  suits,    for  da- 
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term  nation  of  riglits  to,  at'  1  interest  in, lands, 
BbcuIJ  bo  brought  in  the  court  within  whose 
jurisdiction  the  lands  lie,  cAnnot  bo  con- 
Btruod  as  giving  jurisdiction  'o  the  oicooutiug 
co'^rt  to  tntortaiu  a  suit  for  setting  aside 
an  attachm  jnt  of  lands  <.ffooted  in  execution 
of  a  decree  of  aoooher  court,  which  has  tran- 
Bmitted  Abe  same  for  exucutioti  to  the  former 
court,  on  the  ground  that  the  decree  itself 
was  null  and  void. 

The  non-liability  of  the  lands  from  at- 
tachment under  the  decree  of  the  other 
court  is  wholly  dependent  on  the  alleged  in- 
validity of  the  decree  and  so  long  as  the  de- 
cree continues  valid  until  set  aside  by  the 
court  which  passed  it,  the  attachment  itself 
continues  perfectly  valid  18  T  L  R  14  fol- 
lowed. VELAYUDHAN  NILAKANTAN  v. 
KRISHNaN  PADMANABHAN.  21  T-  L. 
R ,  138. 

59     Civil  courts-Offering— Right  of  reoeiv- 
ing.     2  0  0   1  col :   2145  P  I. 


I       64     Of    Civil    Courts  — Ovor     fUiLs    f-r    ra- 
fu.d    of   canal    dues  —  25    A.    527,   Col.   329, 
I  P.  II. 

j  65  Civil  Courts  —  Partition  —  Suit  for 
I  possession  of  land  as  compensation  -  5  O.  0. 
'  140.    Col.  18R9,    P.  I. 

:  66  Of  Civil  Courts  —  Partition,  question 
]  of  title -THAKUR  BaLDEO  BAKHSH  v. 
:  THAKUH  BALBHADUA  SINGH.  6  0-  C- 
[  372-     See    Partition. 


temple — Injunction, 
8  0  0   Sm—See  Li- 


60  O^erings  at  a 
right  to  ask  for  alms. 
junction   No,    73, 

61  Of  Civil  Courts  -Order  of  Magistrate  for 
maintenance  under  section  438  of  the  Code  of 
Criminal  Procedure  does  not  oust  the  jurisdic- 
tion of  Civil  Courts— No  injunction  to  restrain 
proceedings  on  order  under  s.  488: 

The  first  defendant  obtained  an  order 
for  maintenance  under  section  488  of  the 
Code  of  Criminal  Procedure  against  plaintiff. 
In  a  suit  brought  by  plaintiff  subsequently 
against  the  first  defendant  and  her  minor 
son,  the  second  defendant,  for  a  declaration 
that  the  defendants  had  no  right  to  a  share 
in  or  maintenance   out  of  his  properties, 

Held^  (1)    that  the   suit  was  not  one  to  set 
aside  the    Magistrate's  order  for  maintenance 
and  was   sustainable.     The  Magistrate's  order 
did    not    take   av/ay    the  jurisdiotion    of    the 
civil    courts.     (2)  No    suit   will   lie  for   an  in- 
junction   to    restrain   proceedings    under    an 
order  made  by  a  Magistrate  under  section  486 
of  the    Code  of  Criminal   Procedure.     Veeran 
V.    Ayyammah,    <2  Weir,  615),  approved.     Ma-  ! 
homed    A  bid     \\\    Kumar    Kadar   v.   Luddeo  j 
Sahiba,    (I  L  R    14  Calc  ,  276),  followed.   Sub   j 
budra    y.    Bnsdeo    Dube,    (I  L  R    18  All  ,   29),  | 
explained.     DERAJE   MALINGA    NAIKA    v.' 

Makati  kaveri.    2  M-  L-  T.  344=30 
M.  400. 


62  Civil  Courts — Order  returning'  plaint 
for  presentation  to  proper  Court— Submissiun 
to  the  order— Appeal. 

A  plaint  was  returned  for  presentation 
to  the  proper  court  havint;  juripdiction  and 
the  plaintiff  submitted  to  the  order  and  pre- 
sented the  plaint  to  such  court,  /i.ZJ^  that  it 
was  not  DOW  open  to  him  to  app^'o,!  from  the 
order  returning  the  pl'iii.t.  ll  ('  W  N  765  foUi 
lowel.  SUfiAJ  KUNWaR  V.  SAHDAR  KA- j 
RAM  SINGH,     11    0  0    98-  I 

63  Civil  Courts— Order  under  section  155  j 
Act    YIII  of  1885  (Bengal)— Appeal.     1   GLJ| 

855  Ooi ;  iiaa  P  I.  '  l 


67  Civil  Courts  —  Partiticn,  suit  for — 
Question  of  title — Dismissal  rf  objection — Ap' 
peal—T,evenue  Act  (III  of  1901)  Ss.  Ill  and 
ll<i~- Decree. 

In   a   partition   case    the   appellant   pre- 
sented  a  petition   in  which    he  set   forth    big 
oLj  actions,   among    others    that  the  property 
was   not   partible.     This   objeotion    certainly 
involved   a  question    of  pr  jprietary   title  ua« 
der   s.  Ill    of  the   Land    Revenue    Act,    1901. 
The     Court     of    first   instance     held    it    had 
already   been  determined  by  a  Court   of  com- 
petent jurisdiction     and    the    objection    was 
disallowed.     The    respondent   contended  that 
no  appeal   lay   against     the   order.     The    ap- 
pellants contended    that    the  order  amount- 
ed   to   a    decree  and   was   appealable    under 
section    112  of  the   Land    Revenue   Act  1901. 
Heldf   the   order   dismissing     the    objec- 
tion   was    not   a   decree    within  the  meaning 
of  S.  112  of  the  Land  Revenue    Act,  1901.  and 
that  no  appeal   lay.  to  the  Court   of  the  Judi- 
cial   Commissioner.      It   is   only    when     the 
Assistant   Collector    goes   into    the  m3rit3    of 
the    objection    that   his   order   dealing     with 
the  objection    is  appealable    as  a  decree.  Tha- 
kur  Baldeo  Bakhsh   v.  Balbhadra  Singh,  6  0. 
C,  372,    distinguished.    Asghar  Aliv.  Jhandi 
Mai,    2  All.,   839,  referred    to.     MOHAMMAD 
^^HAHAMAT    KHAN  v   MUSAMMAT    AZIZ- 
UN-NISA.     7  0   C-  161 

68  <Jivil  Courts— Permission  to  plaintiff 
in  appeal  to  withdraw  smt  with  liberty  to 
file  fresh  suit  and  get  the  benefit  of  an  alter- 
atirn  in  substantive  law.  10  B.  L.  R,  625, 
Col.  1539,  P.  I. 

8^  Civil  Courts  — Plaint  to  determine  un- 
der proprietory  right — Declaratory  suit.  5 
O.  0.  118,  Col.  426.  PI 

70  Gunl  Courts— Prayer  far  paym.^nt  of 
money— Decree  for  possession— Munaiff — S.  4i, 
Specific   Relief   Act. 

A    p.laintiff   asked    for   the  only  relief    to 

which    be  was  entitled,   viz.,  payment  to  him 

of    the   sums   retained    by    tna  defendant    in 

j  breach    of    the   agreement,   and    the    Munsiff 

I  gave    him  a  decree    for  possession    f^r  which 

'  ho  did  not  ask. 

!  Hdd^  that    the  District   Judge    i  i  ^ppjal 

'  was  wroDg  it  holding  that  the  suit  did  not 
I  lie  03  tiie  plaintiff  was  bound  to  ask  for  pis- 
I  sesdi  )n  as  a  consequential  relief  under  -^.  42, 
!  Spe  ific  Relief  Act.     KOLLIPAR  V  STl'-HAY'- 

\Y\  v  i<:ollipar\  pu^ch  >yy  ^.   3  M.  L. 

I  T  5^09 

71  Civil  Court— Plea  that  a  suit  was  tiled 
in  a  wro!ii(    court,    cannot,,  for  the  first  time, 


ba  rBiSied  in   second  appoal  —  LAL.U    RAM 
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V.  TTIAKUR  DAS.  A-  W  N-  1905.  P-  59= 
2  A-  I.  J-  156.  See  N.  W.  P.  Tenancy  Act 
{II  vf  1901),   Ss.  2r,,3l. 

72  Oivil  Courts  ~Oudh  IPnt  Act  XXII  of 
J8S(i  S.  60  and  108— Civil  Courts  jnriiidiction 
of,  in  suit  f'lr  possession  as  under-propiietor 
bi/oO'ic  wlio  ha&b  nn  ejected  as  ordinary  tenant 
--Un'ter-proi..rietor,   suit  for  possession  6?/. 

Tho  cl(  fcoclanb,  wlio  had  granted  as  a 
shankalop  a  l«^o  of  a  share  in  a  village  to 
tho  pldintifT,  i^bUcd  a  notice  o£  ejoctmont. 
in  i(;?peot  of  the  share,  and  the  plaintiff's 
Buit  to  contest  iho  notice  having  hoen  dis- 
missod,  rjioted  him  under  the  provisions  ol 
S.  60  ot  the  Oudh  Uont  Aot.  Tho  plaintiff, 
on  the  allogati'^n  that  he  was  an  underpro- 
prlctor  of  the  share  under  the  lease,  sued  the 
defordaut  for  recovery   of  possession. 

lldd,  that  tho  suit  was  not  one  such 
as  is  referred  to  in  cl.  (10)  S.  180  of  the  Kent 
Act  and  was  cogt;iz\hlc  hy  a  civil  court, 
Stli:0  PALTAN  y.  RAJA  IIAMPAL  felNGH. 
90CS7(B). 

73  Civil  Co^irts—TvccTiii-ilion  of  revenue 
payii-g  bind— Decree  for  po<isession  on  payment 
of  amount  exceeding  pecuniary  jurisdiction 
of  conrt. 

In  a  suit  for  possession  of  revenue  pay- 
ing land  by  pro  erapbion,  a  ti-.ird  class  Mun- 
sifi  (hiivir-.g  pecuiiiary  jurisdici.ion  up  to  Rs 
100)  has  no  posvcr  to  pavss  a  decree  for  po.^- 
sesi^ion  of  Lhe  land  on  piiMnent  of  -Rs  550,  73 
P  W  R  1907  a:  d  16  V  W  W  1907  H  and  F. 
GULSHAIR    ALl    v.    WAZIRA,     79   P  W  R 

1907. 

74  Civil  Courts— Pi'ofits  collected  by  de- 
ceased Lamhardar,  suit  for,  against  his  son 
who  himself  is  appointed  Lambardar.  8  0 
C    206   Col    418  P'll. 

75  Civil  Courts  — Promissory  note  dated 
and  signed  at  one  place  but  countersigned, 
sealed  and  ported  at  another  place — Place 
for   suing    28   M    19  Col    1059   P   I. 

7Q  Civil  Courts— Question  of  factum  of 
arbitration  and  award  when  such  a  question 
is    raised.     7   B   L   R    644   Col  1712   P  I. 

77  Civil  Courts — Question  of  resumption 
of  Chowk  dari  Chakran— No  jurisdiction.  32 
0    1107   Col    1826  P    I. 

78  Civil  Courts  to  try  question  of  title 
— Return  of  plaint— Question  of  title— Suit 
for  rent.  43  P  R  1902—35  P  L  R  1902  Col 
769    P    I. 

79  Civil  Courts  — Record  of  rights  made 
in  1896 — Application  to  correct  entry  in  it 
made  before  amending  act  of  1898  of  Bengal 
Act  of  1885  — Trial  though  proceedings  com- 
menced prior  to  amending  act.  12  0  W  N 
987   Col   137    P    II. 

80  Civil  Courts— Remuneration  to  a  com- 
mittee of  a  lunatic — Jurisdiction  to  pass  the 
order — Next-of-kin  of  lunatic  not  entitled 
to  be  heard  on  the  application.  10  B  L  R 
772    Col    467  P  II. 

81  Civil  Courts—Revenue  Court  refusing 
to  correct  an  entry  in  Revenue  Register — 
No  bar  to  suit  in  Civil  Court.  AJODHIA 
SINGH   V.   RAM   DYAL   UPADHYIA,     4  A 


Jurisdiction  of  Qivil  Courts    (Contd,)> 

L  J  7G9. 

See  N  W  P  Tenancy  Act  {II  of  1902),  Sec- 
lion  32. 

81  Civil  Courts — Revoking  an  order  pass- 
ed by  court  itself— Suppression  of  material 
facts  or  misrepresentation  by  a  party — Dis- 
cretion. 7  B  L  R  961.  See  Jurisdiction  {In- 
herent). 

82  Civil  Courts—Sale  of  immoveable  pro- 
perty in  foreign  territory  by  order  of  British 
Insolvency  Court.— Property  not  solely  that 
of    insolvent.     122    P    R   1908    Col    427    P  II. 

83  Civil  Courts— Sale  of  land  in  con- 
travontion  of  S.  20  of  tho  Outh  Laws  Act 
— Effftct  if  sale  takes  place.  SHEIKH  AB- 
DUL GHAFUR  V.  RAGHUBAR  SINGH. 
8  0  G  409  B 

See   Oudh   Laws  Act  XVIII  of  1876  S.  20. 

85  Ciinl  Gourts— Suit  for  partnership  pro- 
fits—Partner  i^hip  entered  into  at  Lahore — 
Business  carried  on  at  Ilansi — Plaintiffs  resi- 
dents%f  Kh.urja— Contract  to  remit  profits  to 
the  plainiiff's   place   not  proved. 

By  S.  20  Code  of  Civil  procedure,  the 
Court  can  stay  a  suit  upon  application  made 
•for  that  purpose.  Tho  Court  can  not  un- 
der that  section  entertain  a  suit,  which  otheif- 
wise  it  would  have  no  jurisdiction  to  en- 
tertain. 

Hero  a  partnership  was  entered  into 
at  La!)<  re,  and  the  firm  was  carrying  on 
tiio  business  at  Hansi  in  tho  Punjab.  Plain- 
tiffs were  partners  of  the  firm  residing  at 
Khurja  la  tho  United  Provinces  They 
brought  a  suit  for  their  shares  of  the  pro- 
fits in  tho  Court  at  Aligarh.  on  tho  basis 
of  an  alleged  special  contract,  by  virtue  of 
which  their  share  of  the  profits  had  beea 
agreed  to  ba  remitted  to  Khurja.  The  alle- 
ged   contract   was  not    proved. 

Held,  that  the  Court  below  ought  not 
to  have  entertained  the  suit  and  should 
have  returned  the  plaint  for  presentation 
to  the  proper  court.  BaNKA  MAL  v.  SHIAM 
LAL,   5  A  Lt  J   88. 

86  Civil  Courts— Subordinate  Judge  to  en- 
tertain suit  to  enforce  public  charitable  trust, 

10  B  L  R  87  Col    1219  P  I. 

87  Civil  Courts-  Suit  against  alleged 
adopted  son  of  occupancy  tenant — Receipt 
of  rent  by  landlords.  14  P  L  R  1902  Col 
1903   P  I. 

88  Civil  Courts— Suit  against  government 
28    B    435   col    202  P  11. 

89  Civil  Courts— Suit  by  attaching  ore- 
dir,or  for  declaration  of  his  right  to  sell  his 
property  as  against  successfal  claimate  2  A 
L    J    115-27    A    440   Col   104    PI, 

90  Civil  Courts— -Suit  by  government  for 
possession    of   state    lands   under  Burma   Acfi 

11  of    1898-3    L   B    R    1906     P    165  Col    321 
P   II. 

91  Civil  Courts— Suit  by  hereditary  vil- 
loge- Karnam  of  a  proprietory  village  fall- 
ing with  in  Madras  Act  III  of  1895  for  re- 
covery of  land  attached  to  office — Denial  by 
defendant  of  fact  of  land  attached  to  office 
KESARAM    NARASIMHULU  V.   VUDDAN. 
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DA    RAO    NARASIMIIUIiU.     I  M    L  T  102 

=  16  M  L  J  883. 

See.   Ma  (Iran   Hereditary  Village  Office  Act 

III  of  muj  s.  21. 

92  ^  ivil  Courts — Suit  by  Lambardar 
against  co-sharor  for  .sliaro  of  costs  of  liti- 
gation in  connection  with  Zemindari —Costs 
of  suit  for  enhaucomcnt  ol  rent.  5  0  0  298 
Col   660  P    II. 

93  Civil  Courts— Ruit  by  Lambardar  for 
sbaro  of  weighing  duca — Lease  (unregister- 
ed)  modified    by  subsequent  arrangement.     1 

0  0    103   Col   915    P  II. 

94  Civil  Courts— Suit  by  liquidator  to  re- 
cover calls  on  share— Joint  stock  company. 
9   B    L   R   825   Ccl   749   P   I. 

95  Suit  by  morrgageo  to  recover  posses- 
sion from  mortgagor  on  failure  by  the  letter 
to  pay  stipulated  rent— Omis.siou  to  apply 
for  mutation  of    names,     NIZAM  v.  BUDHA 

1  P  R  1908  (Rev  > 

See   Landlord  and  tenant, 

96  Civil  Court— Suit  by  mortgagor  against 
amortgagee's  lesspc,  after  redemption  of  mort- 
gagee.    3  A  L  J    517   col  :    G99   P  F.  * 

97  Civil  Courts— Suit  by  plaintiff  plead- 
ing his  own  fraud.  8  0  0  278  Col :  1070 
P  II. 

98  Civil   Courts — Subsrqttent    extension   of 
powers  will   not  apply   to  a  suit  pirevv.usly  iji'  > 
stituted. 

A  suit  rightly  instituted  as  an  original 
suit  in  a  District  Munsif's  Court  must  re- 
main for  trial  as  an  original  suit  in  such 
Jourt,  and  a  District  Couit,  by  a  subsequent 
extension  of  its  powers  as  a  Court  of  Small 
Causes,  cannot  acquire  jurisdiction  to  try  such 
a  suit  Hnri  Kumuyya  v  Hari  Vonkayya  (I  L  R 
26  M.)d  212),  followed  KANNAN  NaMBIAR 
V  ANANTAN  NAMBIAR.    15  M  L  J  491-=29 

M  134 

99  Civil  Courts — Suit  for  arrears  of  rent 
—  Decree  of  settlement  Court — Money  charg- 
ed upon  immovt;..blo  pro  per '.y — Frame  of 
suit — Reliof-Llight  to  sue  for  arrears  of  money 
due  under  settlenient  decree  without  proving 
receipt  of  the,  since  the  deoreo.  7.0  0  108 
Col  ;    1852    P    I. 

100  Civil  Courts — Suit  for  a  scheme  of 
management  of  a  temple  and  for  appoint- 
ment in  the  mean w hi 'e  of  a  receiver-Subject 
of  Maife.     4  M   L  T    88  Col  :    1386   P  I. 

101  Civil  C<iurts-  Suit  for  compensation 
for  illegal  ej  ctment  brought  by  tenant 
against  lai.dlord  and  his  agent.  8  0  C 
257    Col:  1382  P  I. 

102  Civil  Courts— Suit  for  compensation  | 
when  collector  refuse  to  make  award  under  ! 
the  Laud  Acquit-ition  Act.  34  C  470  Col:  , 
845    P    I.  I 

•lOS     Civil  Courts — Suit    for  declaration  of  ; 
right    to    recite    sacred    texts    in    a    ttmple —  { 
!No  claim  to  office  or  emoluments — Maintain- 
ability .  f  buit.     28  M  23   col  :   930    F  I.  j 

104  Civil  Coiitt  Suit  f 01-  d(daratioii  that  \ 
the  difcndant  wan  not  the  Imv/td  -wife  of  tke  ^ 
plaintiff-- Kff.ci'  if  orclcr  under  sccAun  'iS8,\ 
Criminal  Frucuiuie   Code. 


Whoro  an  order  has  been  parsed  under 
section  488,  Criminal  Procedure  Code  award- 
ing maintenance  to  wife  against  the  plaintiff. 

Held,  that  a  Civil  Court  has  no  jurisdic- 
tion to  pass  a  decree  that  the  wife  was  not; 
entitled  to  receive  maintenance  :  but  it  is 
competent  to  decide  whether  she  was  or 
was  not  the  lawful  wife  of  the  plaintiff, 
WARYAM  SINGH  v  MUSSAMMAT  PRE- 
MON.    p  R  50   Of  1901. 

105  Civil  Cunrt  — Suit  for  declaration  that 
defendant  luas  not  proprietor— Jurisdiction  to 
try  riueslion  of  competency  of  Court  granting 
revieto   of  judgment. 

Held,  that  a  suit  for  a  declaration  that 
tho  defendant  had  no  proprietary  interesb 
in  the  land  in  dispute  is  cognizbale  by  tho 
Civil   Courts, 

Held, further,  that  tho  liower  Courts  had 
jurisdiction  to  try  tho  question  whether 
the  order  granting  a  reviews  of  the  judg- 
ment of  the  Settlement  Officer  was  passed 
by  competent  Court  or  not,  and  to  give 
ef!ect  to  their  decision.  SHAHZADA  SINGH 
V.  GHULAM  niAM  KH  AN.     5    Q    C-,     104 

106  Civil  Courts — Suit  for  declaration  that 
plaintiff  had  muqarridari  rights  in  shamilafc 
land — Suit  congnisable  by  Civil  Court,  189 
P  L^  1908  Col.  763  P.  II. 

107  Civil  Courts  —  Suit  for  declaration 
that  plaintiff  is  entitled  to  get  from  his  co- 
sharer  the  amount  due  from  him  on  account 
of  arrears  of  revenue,  whether  maintainable^ 
9  0  C  232  Col.     430  P.   I. 

108  Civil  Courts — Suit  for  evidence  from 
house  on  village  land— Suit  for  ejectment.  3 
L  B  R  1906  P.  256  Col.  321  P.  II. 

109  Civil  Courts — Suit  for  possession  — 
Second  appeal— Remand.  1,0.  C.  172  Col: 
1676  P.  I. 

110  Civil  Court— Suit  for  possession  of  landi 
allotted  on  partition  by  Revenue  Court — 
Mislakts  or  oirUfisions  in.  partition   proceedings^ 

The  Revenue  authorities  made  a  com- 
plete partition  and  directed  plaintiff  to  ba- 
put  in  possession  of  certain  land.  The 
plaintifi  appealed  and  obtained  an  addition 
of  9  bighas,  3  biswas  to  the  land  pre- 
viously allotted  to  him.  But  he  was  nob 
put  in  possession  of  this  additional  land  hy 
the  Rivenno  authorities.  The  phimtill  lileil 
a  suit  in  the  Civil  Courts  for  pof-sci^bion  of 
this  additional  laud  by  the  Revenue  author- 
ities. Tho  plaintilT  filed  a  suit  in  the  Civil 
Courts  for  possi-sbion    of  this  additional  land. 

Held,  th.at  it  is  the  duty  of  the  Revenue 
authorities  to  execute  their  own  orders  re- 
garding partition  and  to  remedy  any  mis- 
takes or  omissions  iu  tho.'-e  pre  CLcdings  uu.d 
Civil  Courti  hiivo  no  juri.'^dictiou  in  such 
coses -GAYA  SINGH  v.  BHYA  TIREHU- 
WAN    DATT.    1,  O   C.    225- 

111  Civil  Courts — Suit  for  possession  oj 
land-UncLt  tamty  as  to  create  jurisdicliou.  X 
P.  R.  1901—25,  P.  L.  R.  1901    Cui  :  105  3.  P.  !'.» 

11^  Civil  Courts-Suit  for  rocovory  of  pur- 
chase money  under  contract  for  sale  oi 
laud— TerriLorial     juri&disLiou.     28^    VV,    22? 


(     1435     ) 


DIGEST  OF    OIVIL  0ABK8 


I     143G     ) 


Jurisdiction  of  Civil*Courts     (Contd.) 

Col:    1052    P.  I. 

113  Civil  Courts— Suit  for  removing  water- 
course ooutracled  with  permission  of  canal 
office.  74.  P.  U.  1907-16,  P.  L.  U.  1008  Col  : 
S83    P.  I. 

114  Civil  Courts -Suit  for  rent  paid  by 
oosharer  ou  behalf  of  otlier  ooeharor — Lam- 
bardar,    5,  0.  C.    302  :    670,    P.  II. 

115  Civil  Court — Suit  for  trees,  and  land 
—  ^'Ungailiered  produce,"  meaning  of-^'Land," 
definition  of — Rent  Act  {Oudli,).  S.  3,  cl.  {^3) — 
Court,   suit   exi-clusivelij    triable  by. 

The  Oudh  Rent  Act  does  not  limit  the 
use  or  occupation  of  land  leased  to  a  tenant 
to  the  growing  of  crops.  The  word  •'  unga- 
thered  produce  "  used  in  the  definition  of 
"laud  "  as  given  in  the  Rent  Act,  held,  to 
include  besides  crops,  trees,  grass,  kankar  &c. 

Held,  further,  that  a  suit  for  possession 
of  trees  as  well  as  of  land  against  a  tenant, 
holding  under  a  special  agreement  on  the 
ground  that  under  the  agreement  his  right 
to  possession  had  ceased,  was  one  exclusively 
cognizable  by  the  Rent  Courts.  Shaukar 
Sahai  v.  Din  Dial  (3),  Presonno  Mai  Debi  v. 
Mansa  (4),  and  Gangadhar  v.  Zahuriya  (5), 
referred  to.  THAKUR  DIN  AND  OTHEliS 
V.   HULAS  AND    OTHERS.     IQ   0    0  188- 

116  Civil  Courts— Suits  of  civil  nature. 
11  M  L  J  1901  P  21o;  a2  C  1072;  28  M 
23;  29  C  94.  See  C  P  G  S.  9  No  123  to  J  26 
Col  920,  921  P  I  and  &  C  W  N  411  at  413 
JNo   141    Col   926   P   I. 

117  Civil  Courts— Suits  of  civil  nature- 
Suit  to  rectify  a  decree.  8  G  W  N  473  col 
1S08    P   I. 

118  Civil  Courts  — Suits  by  civil  nature 
—  Suit  to  set  aside  decree  obtained  by  fraud 
SO   C   369  col    1757    P  I. 

119  Civil  Courts— Suit  on  contract  enter- 
ed into  Ly  means  of  correspondence — Place 
of  acceptance  of  >Qontract— Place  of  con- 
clusion   of    contract.     32   G    84   col    253    P  I. 

120  Civil  Courts— Suit  on  contract  -Place 
of  performanco-^Return  of  plaint  to  be  pre- 
sented to  proper  court.  7  B  L  R  993  col 
307    P    I. 

121  civil  Courts— Suit  on  pronote-De- 
fendant  resident  of  a  protected  Native  State 
—Place  of  perforinance--29,  M.  69,  Col:  1055, 
P.  I. 

122  Civil  Courts—Kumaon  Bules  21,  30 
49.  Khaikari  rights— Suit  to  caned  order  of 
a  settlement  offi,cer — Jurisdiction  of  civil 
courts. 

No  suit  would  lie  in  a  civil  court  to 
cancel  the  order  of  a  settlement  officer  in 
Kumaon  declaring  that  a  certain  person 
bad  Khaikari  rights  in  certain  land— KUMT 
GIRa?.  NAROTAM   1904  A.  W   91. 

123  Civil  Courts  -Suit  to  determine  boyn- 
daries--Piact)ce  —  Equity  superinduced  by 
act  of  paities— 29,  B.    73  Col  ;     233,  P  II. 

124  Civil  Conxta— Punjab  Tenancy  Act 
{XV I  of  1887),  Ss.  45  and  77— Declaration  that 
tenant  is  done)  after  di>tnis$al  of  his.  suit 
under    S.  45  (5)  by  a  Revenue  Court. 

Seldi    that  a  suit,  by  a  perauu  entered  iu 


Jurisdiction  of  Civil  Courts    (Contd). 

the  Revenue  paptrs  as  a  tenant  at-will, 
against  a  person  entered  as  landlord,  to  got 
a  declaration  that  ho  is  owner  of  the  land 
in  respect  of  whioh  notice  of  oieclmeut  had 
been  served  upon  him  under  rf.  45  of  the 
Punjab  Tenancy  Act  (XVI  of  1887),  is  main- 
tainiiblo  in  a  Civil  f'ourt  even  after  he  fails 
in  the  suit  brought  by  him  under  the  said 
section  to  contest  his  liability  to  bo  ejected 
in  a  Revenue  Court,  and  does  not  fall  withia 
the  purview  of  S.  77  (3.)  of  the  said  Act— 3, 
P.  K.  1895  followed  KEHAR  SINGH  u. 
GUJAN  SINGH,  56   P  W-  R    1907. 

125  Civil  Courts—Suit  to  recover  "twinyo'*^ 
or  "ayo"  whether  a^Civil  Oourt  can  entertain. 
U.  B.  R.   1906,   P.  I. 

(Land  Revenue  Regulation)  Ool :  3231 
P.  II. 

126  Civil  Courts — Suit  to  recover  valuft 
of  property  wrongfully  sold  on  account  of 
an  arrear  of  revenue.  SAHAI  v  BINDESHRI 
SINGH.    AWX:1905  P273. 

See  N  W  P  Land  Revenue  Act  III  of  1901 
S  233  (m). 

*127  ^ivil  Oourts— Suit  to  set  aside  Govern- 
ment order  imposing  full  assessment  on 
lands  granted  for  religious  purposes.  17  M 
L  J  549   Col  .-   140  P  I. 

128  Civil  Courts — Suit  to  set  aside  sale  in 
execution  of  a  certificate  under  the  Public 
Demands  Recovery  Act  maintainable  in  the 
Civil  Court— S  312  C  P  C  no  bar.  3.  G  L  J 
235—33  C  451  Gol :  1554   P  I. 

129  Civil  Court— Suit  to  set  aside  sale  of        < 
properties    subject   to    mortgage— Jurisdiction, 

In  execution  of  the  decree  obtained  by 
the  defendant  against  the  plaintiff,  the 
thing  sold  and  delivered  was  only  tha 
eq^uity  of  redemption,  and  the  plaintiff  sought 
to  set  aside  or  imrpugn  the  sale  only  so  far 
as  the   equity   of  redemption    was  concerned. 

Held,  the  subject-matter  of  the  suit  wag- 
the  eq;uity  of  redemption  in  the  propertiea 
and  not  the  properties,  theraselves.  or  the- 
full  right  in  them.  The  correct  value  of 
the  suit  v>as  therefore  the  value  of  t^  e(juity 
of  redemption,  and  the  jurisdiction  of  the 
Court  must  be  determined  according  ta 
such  value.  PULIMQGATHU  AIYAN  GHI- 
TAMBARA  THANU  v  SUBRAMANIYA 
JADAVALLABRAR  RAMaSUBB-A  VaDH- 
YAR.    22  TLR  86- 

130  Civil  Courts— S-uits  under  S  577  of 
Registration  Act  to  direct  registration  of 
will  disposing  of  property  worth  more  than 
Rs  2,500  in  value  — Valuation  for  purpose- 
of  jurisdiction  — Suit  Valuation  Act— Jurisdic- 
tion of  MunsitTs  Court.  31  M  89  col  :  709  P  IT. 

131  Civil  Courts— To  adjourn  sals  of  mort- 
g>iged  property  iu  execution  of  motgage 
decree— Practice— Terms.  31  C  373co1l9,0& 
P   I. 

182  Civil  Cou^rts— To  allow  attachment  of 
deposit  under  S  83  T  P  A  by  creditor  of 
mortgagee  btfare  acceptan&e.  25.  A  179  col  i 
646  P  I. 

183  Civil  Courts— To  appoint  additional 
trustees  where   the  trusteeship  ia  yesta^  ia 
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tho    head    of  a  mult.     15  M   L  J  133  col  1212 
PI. 

134  Civil  Courts— To  award  interest  on 
oosis  where  tbe  decree  cf  Privy  Council  is 
silent  as  to  payment  of  interest.  32  G  494 
ool   603    V  I. 

135  Civil  Courts  Burma  Land  and  Rfi- 
venue  Act  S.  56— Dispute  as  to  right  to  oc- 
cupy or  possess  land  not  covered  by  a  grant 
or  lease  or  in  respect  uf  which  no  declaration 
has  been  made—Burnim,  Lind  and  R'ivemte 
Act,  S»  18,  15— Land  occupied  under  'rules 
regulating  its  temporary  occupatim — Burma 
Land  an  I  Reoenue  Act,  3.  19,  55,  clause  (b) 
— Civil   Procedure   Code,  S.   54. 

The  jurisdiction  of  a  (Mvil  Courtis  not, 
Lecessarily  barred  by  section  56,  Burma  Land 
and  Hevonue  Act,  in  a  dispute  between  per 
■  sons  as  to  the  right  to  possess  or  occupy 
a  part  of  a  registereJ  holding  not  covered 
by  a  grant  or  lease  under  section  18  and 
in  r«spect  of  which  no  declaration  under 
section  15  has  been  made,  because  there  is 
no  law  requiring  a  landholder  to  obtain  a 
declaration  of  his  status  under  section  15. 
But  section  56  bars  the  jarisdiction  of  a 
Civil  Court  when  the  claimant  admits,  or 
when  it  otherwise  appears,  that  he  claims 
to  occupy  merely  under  section  19,  ie. 'un- 
der rules  regulating  the  temporary  occupa- 
tion of  land  over  which  no  person  has  a  right 
of  either  of  the  classes  (a)  and  (c)  of  section  6. 
The  provisions  of  section  56  of  the  Burma 
Land  and  Revenue  Act  that  inter  alia  no 
Civil  Court  shall  exercise  jurisdiction  in 
''claims  to  occupy  or  resort  to  lauds  under 
sections  10,  20  and  21  and  disputes  as  to 
use  or  enjoyment  of  such  lands  between 
persons  permitted  to  occupy  or  resort  to  the 
same'*  is  a  positive  rule  of  law  which  af- 
ford grouq^  for  the  rejection  of  a  plaint 
under  section  64  of  the  0  >de  of  Civil  Pro- 
cedure. If  during  the  course  of  a  suit  a 
Judge  is  satisfied  on  the  evidence  produced 
by  tbe  parties  that  the  claim  or  dispute 
or  part  thereof  is  one  covered  by  clause  (6) 
of  section  55,  Burma  Land  and  Revenue 
Act,  it  would  bo  his  duty  to  dismiss  the 
suit  or  such  part  thereof  on  the  ground 
that  the  Court  over  which  he  presided  hod 
no  jurisdiction  to  determiue  such  claim  or 
dispute.  MAUNG  YAT  AND  ANOTHEl^v. 
MAUNG  TAROK  AND  OTHERS.  1  L  B  R 
1900  =  1902  P  16 

136  <-'ivii  Courts  -Burma  Land  Revenue 
Act— Defective  title  — Obj  action  to.  ILBR 
1900-1902     P  277  col   318  P   IL 

137  Civil  Oourtfl— To  call  in  question  the 
exercise  of  discretion  by  a  Sub-Kegistrar  or 
Registrar  under  S.  24  or  S.  25  of  the  Regis- 
tration Act,  in  a  suit  under  S.  77  of  the  Act 
7  B  L  R  742  col  470  P  I. 

188  Civil  Courts— To  compel  repayment 
into  court  of  amounts  of  debts  improperly 
collected  by  a   party.     27. A    380  col  904   P  I. 

13S  Civil  Court — To  decide  other  issues 
\7hen  suit  is  decided  on  one  issue — Dismissal 
of  suit  on  some  of    the  issues.    9  C   W   N 
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CO   col;   973    V  I. 

140  Civil  C' wtS'-Wrong  dfC'sion  on  qrus- 
tiuii  of  law  or  f'iC  by  Coint  having  juriidic • 
tion   to  Jiear  the  sui' . 

If  a  Cjurt  competent  to  decide  a  suit 
determines  a  question  of  law  or  fact  ia- 
volved  in  tho  suit  wrongly  it  can  not  ba 
said  that  the  decision  is  a  nullity  as  given 
without  jurisdiction.  Until  the  decision  is 
reversed  in  some  manner  provided  by  law 
it  is  as  valid  and  binding  on  the  partiej  aa 
if  it  Were  a  right  decision.  25  B  337  (F  C) 
22  A,  270  referred  to.  NATHU  RAM  v 
KALIAN  DAS.  1  A  LJ  217  =  W  N.  A, 
1904  P  110  =  26  A  622. 

141  Civil  Courts — To  decide  right  and 
wrong — Competency  to  decide  every  quest  on 
arising  in  the  suit — Decree-Wrong,  force  of. 
25  A  347  col :    339  P  II. 

142  Civil  Courts  — To  decide^  right  and 
wrong — Competency  to  decide  every  qujs- 
ti  )n  arising  in  the  suit — Decree — Wrong 
force  of— Limitation.  25  B  337  col  :  1507 
P  I. 

143  Civil  Courts-To  declare  partition  effect- 
ed in  a  Revenue  Court  fraudulent — Jurisdic- 
tion  of  •Civil   and    Revenue  Courts- -Partition 

proceedings Fraud — Suit  for   a   declaration 

that  partition  proceedings  were  fraudulent — 
N-W  P  Land  Revenue  Act  (XIX  uf  1873), 
Section  241  (f). 

If  by  a  fraud  practised  upon  outside 
parties,  such  as  mortgagees,  or  by  fraud 
practised  upon  the  Revenue  Court  itself,  a 
collusive  and  fraudulent  partition  is  carried 
through  in  that  Court,  the  person  who  is 
damnified  by  such  fraudulent  proceedings, 
is  not  without  a  remedy  in  the  Civil  Court. 
The  Civil  Court  has  no  jurisdiction  whatever 
to  set  aside  a  partition  effected  in  the  Re- 
venue Court  ;  but  it  is  not  without  jurisdic- 
tion to  investigate  a  question  of  fraud,  and, 
il  fraud  be  established,  to  make  a  declaration 
that  proceedin.gs  carried  out  in  any  Court 
were  fraudulent  proceedings,  and  to  give 
relief  accordingly.  L  R,  i  1  A  106;  4  E  and 
I  A  83.  I  Vesey  Sen'r,  285,  referred  to.  23 
A  291,   distinguished.     MAHADEO    PRASAD 

i^TAK'A  BIBI  WNA1902-  P  182=25 
A   19 

144  Civil  Courts  — To  decree  possession  of 
land  allotted  in  partition  by  a  Revenue  Court 
— Partition  by  Revenue  Cour  ,  eff  ct  (f— Juris- 
diction  of  Civil  Court  to  deore  —  Poisession  of 
land  allotted  in  jtartition  ivhen  no  possession 
or  only  formal  possession  delivered  by  Revenue 
Court— Land  Revenue  Act  (Oudh)  XVII  of 
1876,  S,  219  and  220— Lind  Revenue  Act 
(N.-W.  P.  and  Oudh)  111  of  1901,  S.  Ill,  112 
233  and  234. 

Held,  that  S.  234  of  tho  Land  Revenue 
Act  (N.W.  P.  and  Oudh)  -III  of  1901  does 
not  affect  the  jurisdiction  of  the  Civil  Court 
to  decree  possession  of  the  land  allotted  to 
a  person  under  a  partition  duly  made  and 
confirmad  by  a  Revenue  court.  Under  such 
a  partition  a  title  is  acquired  by  tbe  person 
to    whom   the     land   has    been     allotted,   oa 
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tlio  basis  of  wliich  the  Civil  Court  can  give 
liirn  a  dccroo  for  possosqioii,  irroRpoctivo  of 
tho  questioQ  whoLhor  posstission  has  boon 
actually  or  formally  deliverod  by  tho  llevonue 
Court.  DoHvory  of  possosaion  is  not  au  os- 
sontial  pare  of  tbs  process  of  distributing 
tho  land  but  only  ancillary  to  it,  and  a 
docroG  for  possession  givoii  by  the  (."ivil 
Court  cannot  bo  said  to  distribute  or  oflfect 
tho  distribution  of  tho  land  or  partition. 
<jraya  Singh  v.  Bbaiya  Trihhuwan  Datt 
(1),' overruled.  UMAll  KHAN  AND  OTHIi^RS 
V.  KHADIM  HUSAIN.    9  O.  C-  78  (B-) 

145  Civil  Courts-To  direct  action  of  tho 
Revouuo  authorities  under  Bongal  llogis- 
tration  Act— Declaration  of  light  to  posses- 
eion.    12    C.  W.    2.    441    Col:    61.    P.    II. 

146  cm  Courts —'^  To  do  tight  as  tvell 
•as  lorong  '*— Civil  Procedure  Code  (Act  XIV 
of  J882),  Section  412~Limitation  Act  {XV 
of  1877),  S^u'dule  II,  Articles  12  and  144— 
Suit  in  forma  pauperis  dismissed— Properly 
of  defendant  sold  to  satisfy  Governimnt  demand 
of    Court   Fee — Bights   of  'purchaser. 

A  suit  brought  in  forni-i  pauperis  v^ras 
dismissed.  To  satisfy  Government  demand 
of  Court-fee  property  of  the  defendant  was 
Bold  and  tho  auction-purchaser  v/as  put  in 
possession  of  it.  The  defendant  transfarred 
the  property  to  the  present  plaintiff  who 
brought  a  suit  for  recovery  of  possession 
against    the    auction-purchaser. 

Held,  that  the  plaintiff  was  entitled  to 
eucceed  as  the  property  of  the  defendant 
was  not  liable  to  be  sold  for  Government 
demand  of  the  Courfc-fee  payable  in  the 
Buit   Rled  in  forma   pauperis. 

Held,  also,  that  the  plaintiff's  suit  was 
governed  by  article  144  of  tho  second  Sche- 
dule of  the  Limitation  Act.  Article  12  was 
not  applicable  since  the  plaintiff  was  entitl 
ed  to  treat  the  auction  sale  as  a  mere  nullity. 
25  Bom.,  337  (P.  C.)  distinguished,  5  All, 
614  ;  15  All  324  ,  and  23  All,  61  ;  12  M.  I.  A., 
360  referred  to.  JWALA  SAH  M  v.  MASIAT 
KHAN.     A.  W.  N.  1904,  I*.  35 

147  Civil  Court  —  "  To  do  right  as  well  as 
wrong  " — Execution  of  decree — Sale  of  pro- 
perty of  persons  not  party  to  proceedings. 
32.    C.    296   col  :    2058.    P.  I. 

148  Civil  Courts — Land    Revenue— North 
Western  Provinces   Land    Revenue   Act   {XIX 
of  1873),  ss   113,  114,  241  (f  I— Partition— Ques 
Hon  of  title   raised  before  and   dacidei  by    As- 
sistant  Collector- — Appeal   to  luiong  Court 

SiLit  in  Civil   Court  for  declaration    of   title- 
Jurisdiction, 

In  an  application  for  partition  before 
an  Assistant  Collector,  certain  parties  raised 
an  obj  iction  that  they  were  exclusively  en- 
titled to  a  portion  of  the  laud  sought  to 
be  partitioned.  The  Assistant  Collector  tried 
the  question  of  title  so  raised  under  s.  113 
of  the  N  W  P  Land  Revenue  Act  1873  and 
decided  it  in  favour  of  the  objectors.  The 
applicai^ts  appealed  to  the  Collector,  who 
entertained  the  appeal  and  revere.ed  the 
Ending  of  the  Assistaut  Collector,   and  this 
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decision  was  uphold  by  the  Commissioner 
an^  tho  Board  of  llevonue.  B  iforo  tlie 
pirtitioii  procGodingg  were  completed,  tho 
unsuccessful  objoctors  filed  a  suit  in  the 
Civil  Court  praying  for  a  declaration  that 
tho  lands  in  question  wore  their  exclusive 
property  and,  if  necessary,  for  a  decree  for 
possession. 

Held  that  the  suit  was  maintainable. 
No  appeal  lay  on  tho  revenue  side  from 
the  Assistant  Collector's  order  on  the 
plaintiffs'  obj  ction,  which  was  now  final; 
and,  inasmuch  as  tho  suit  bad  been  in- 
stituted belDrc  the  completion  of  tho  parti- 
tion proceedings,  it  was  not  obnoxious  to 
tho  prohibition  cintainod  in  S.  241  (/) 
of  Act  XIX  of  1873.  Muhammad  Sadiq  v. 
Laute  Rnn  (I.  L  il.,  23  All  291),  referred 
to. -MUHAMMAD  JAN  v.  SADANAND 
PANDE.-as.  A.   394- 

149  — Civil  Courts -To  entertain  suit  by 
share  holders  of  a  company  for  a  declara- 
tion of  their  rights  to  vote  at  meetings  of  the 
company.    10.    C.  W.  N.    905   Col.  744,  P.  I. 

150— Civil  Courts— To  examine  collector's 
grounds  of  exemption  from  sale  or  of  re- 
fusal to  exempt .  10.  C.  W.  N  137  Coh  33  P.  II. 

151  —  Civil  Courts— To  exf.end  time  for 
payment  of  price  money  — Partition  suit- 
Partition    Act,    1.  A.  L  J.  474  Col:    831  P.  I. 

152  — Civil  Courts— To  go  behind  an  order 
bringing  a  person  as  legal  representative  of  de- 
ceased plaintiff  on  record  — Enquiry  into  the 
propriety  of  order  along  with  merits  of  the 
case  ; — 

Per  Bitty  and  Chandarvarkar  JJ. 
(Aston,  J.  dissenting.) — When  a  parson  has 
been  allowed  to  comb  in  as  legal  representa- 
tive of  a  deceased  plaintiff,  the  suit  should 
proceed  and  the  Court  has  no  power  to 
go  back  and  inquire  into  the  right  of  the 
legal  representative  to  proceed  ♦with  the 
suit  side  by  side  with  an  inquiry  into 
the  merits.— Balabai  v.  Ganesh,  27  B-  162 
at  J  82. 

153  Civil  Courts— To  go  behind  its 
own  order— Memo  of  appeal  insufficiently 
stamped,  accepted  and  filed  — Subsequent  dis- 
covery of  mistake- Additional  court-fee 
called  for  and  paid  AWN  1902  P.  153  Col : 
129    P.  I. 

154  Civil  Courts— To  go  behind  the  grant 
of  probate — Interpretation  and  modification 
of    terms  of  grant.   32,  C.  710  Col  :    89   P.  I. 

155  Civil  Courts — To  go  into  the  question 
of  resumption  and  transfer  of  chauki— Dari 
chakran  land.  2,  C.  L.  J.  107—32,  0,  1107 
Col;    1826,    P.  I. 

15S  Civil  Courts— To  grant  inspection  of 
documcnis-Conditions  precedent.  4,fB.  L.  R. 
342   Co!  ;    1273    P.  I. 

157  Civil  Courts— To  hear  o'ltjections  to  a 
partition  effecfed  by  collector.  28  B,  238  Col  : 
1152    P.  I. 

158  Civil  Courts— To  interfere  with  order 
of  local  bodies  passed  bouafide  exercise  of 
discretion.  58.  P.  R,  1907  156  P.  L.  R.  1908— 
Col  :    1338,    P,  II. 
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159  Oivil  Courta— To  issue  commissioa— 
Examination  witness— After  referonco  to  ar- 
bitration,   7  B.  L,  R.  5G0  Col :  120G  P  I. 

160  Civil  Courts— Oases  of  jurisdiction 
28  M  23  col:  1195,  P.  I. 

161  Civil  Courts— To  issue  injanction 
wboro  there  is  no  allegation  tbat  ibe  pro- 
perty tLie  subjeot  of  the  suit  is  likely  to  be 
v^rasted  or  renewed  by  defendants.  4  M.  L.  T. 
91  col:  1G37    P.  I. 

162  i-;ivil  Courts-  To  modify  Commis- 
sioner's report  in  partition  suit — Report  to 
be  accepted  in  entirely  or  rejected.  28  A. 
75   col  :  1606   P-   I. 

168  Civil  Courts— To  order  sale  instead  of 
division  in  partition  suits,  after  directing 
pa»titio»)  in  a*  particular  mode.  10  B.  L.  R., 
23  col  :  830  P.    I. 

164  Civil  Cotcrts — Jurisdiction  of  Civil  and 
Reoenue  Courts — Punjab  Land  Revenue  Act 
1887,  Section  158  (2)  XVII— Partition  pro- 
ceedings— Question   of  title. 

Held,  tbat  a  suit  for  a  declaration  of 
right  inconsistent  with  the  allotment  of  land 
made  by  a  Revenue  Officer  can  be  brought 
in  a  Civil  Court  after  a  partition  has  been 
formally  completed  provided  the  suit  in- 
volves a  question  of  title  in  any  of  the  pro- 
perty affected  by  the  partition  proceedings. 
SARWAR  SADULLA.  p.  ,R.  29  Of  I90I- 
p.  L  R  2  of  I90I. 

165  Civil  Courts— To  pass  a  decree  for 
sale  of  property  declared  inalienable  by 
statute  —  Estoppel— Waiver.  28  M.  8i,  Col. 
973,  P.  II. 

166  Civil  Courts — Bundelkhand  Alienation 
of  Land  Act  [II  of  1903,  Local),  Section  9— 
Mortgage  by  way  of  conditional  sale — Reference 
to  Collector —Striking  off  of  conditional  sale 
clause — Decree  for  pay  mint  of  debt — Jurisdic- 
tion  of  Court. 

A  suit  was  brought  in  a  Civil  Court  for 
foreclosure  of  a  mortgage  by  way  of  con- 
ditional sale  to  which  section  9  of  the 
Bundelkhund  Alieoaitou  of  Land  Act,  1903, 
applied.  The  Civil  Court,  made  a  reference 
to  the  Collector  with  a  view  to  the  exercise 
of  the  power  conferred  by  sub  sections  (1) 
and  (2)  of  that  section,  wereupon  the  Collector 
with  the  concurrence  of  the  mortgagees 
struck  out  of  the  mortgage  the  conditional 
sale  clause.  The  suit  wa.s  dismissed  on  the 
ground  that  the  Civil  Court  ceased  to  exer- 
cise  jurisdiction    in  the  case. 

Held,  that  the  view  of  the  Court  was 
wrong,  and  the  Court  was  bound  to  pass  a 
simple  money  decree  for  the  debt.  BALDEO 
PRASAD   V.   SHEO     NaNDAN.      A-    W-  N. 

1906,  p.  11 

167  Civil  Courts— To  question  acts  of  courts 
of  wards  — Power  of  courts  of  wards  to  sell 
property  under  its  superintendence.  29  A 
589  col:  714  P  II. 

i6S  Oivil  Courts— To  question  acts  done 
in  exercise  of  sovereign  power,  105  P  R 
1908  col :    2025   P  I. 

169  Oivil  Courts— To  question  acts  of 
Municipal  Committee— Pleadings— Court  not 
competent  to  make  a  differont    casa  fur  a  | 


party.     ALI  M ARDAN  v.  THR  :\IUNIOIPAi:i 
COMMITTEE  OF  KOlf  AT.     50  P  L  R  1908- 

See    Punjab    Municipal  Act   [K.K  of  LH'JL) 
s.   92  and   169. 

170  Oivil  Courts— To  question  oorapotoncy 
of  court  granting  succosaion  certificate.  27 
A  87  col  :  800    P  I. 

171  Civil  Courts- Site  whore  there  was  not; 
roforence  to  ravenuo  ofHoor.  3  L  B  R  1905 
P  50  col  :    321    P  II. 

172  Oivil  Courts— To  remit  or  ameod 
I  award -Private    award   -Application    to    file. 

27  A  526  col  :    1699    P   I. 

173  Civil  Courts— To  lemovo  guardian— 
I  Power  of  court  while  acting  extra  cursa 
j  curial.     8    C  W  N  37  ool.  817  P  f. 

174  Civil  Courts— To  review  decisions  of 
quasi  judicial  bodies,  like  municipality,  re- 
garding asses-sment  of  taXos.  12  OW  N  709 
col  .-  85  P  II. 

175  Oivil  Courts— To  review  its  decree 
after  appeal — Order  granting  review  illecal. 
14  M  L  J   321  col:    1329  P  I. 

176  Civil    Courts— To  revise    valuation 

Suit    for  cancellation    and    delivery  of    mort- 
gage  deed.     27  M   480  col  :   102  P  I. 

177  Arbitration  Act  {IX  of  1899),  section  U— 
Arbitration  by  Dengil  Chamber  of  Commerce 
—Stamp  Act  (II  of  1899),  S.  5,  6  and  33,  Arts. 
5  and  43— '^ Submission  '*  required  to  be  proved 
and  stamped— Award  made  beyond  time — 
Enlargement  of  time — Concealnunt  of  names 
and  appointment  of  aibitrators — Notification 
of  time  and  place,  refusal  to  heir  evidence  — 
Award  against  a  firm— Jurisdiction,  ouster  of ^ 
by   agreement. 

Held,  that  Contract-notes  which  contain 
a  provision  for  the  submission  of  disputes 
to  arbitration  oughti  each  to  bear  eight  anuaa 
stamp  under  Art.  5,  Sch.  1  of  the  Indiaa 
Stamp  Act,  1899,  as  an  agreemoiit  not  othec- 
wise    provided    for    in   the   schedule 

The  Indiaa  Arbitration  Act?,  1899,  has 
made  the  procedure  for  the  enforcemont  o£ 
an  award  simpler  than  tho  oKl  pr  ictico  of 
instituting  suit  for  the  purp  )So.  It  is  still 
necessary  to  prove  that  tbe  arbitrators  acted 
under  a  valid  submission,  before  an  aw.ird 
can  be  made  a  decree  of  Court  under  the 
Act.     7    B   and    0   427    rt-f. 

Tho  Rules  for  the  guidance  of  the  arbit- 
ration 'tribunal'  of  the  Bengal  Chamber 
of  Commerce  were  cons^.ruad  to  oontemplata 
the  parties  being  notifiod  of  the  names  and 
the  fact  of  tho  appointment  of  the  arbit- 
rators 

Held,  that  if  the  arbitrators  appointed 
by  the  Bengal  Chamber  of  Commerco  un- 
der its  rules  did  not  appoint  a  time  and 
place  for  the  hearing  of  the  reference  they 
failed   in    their   duty. 

The  question  of  the  arbitrators  should 
or  should  not  bear  evidence  and  the  parties 
by  counsel  or  otherwise  must  depjnd  on  tho 
particular  circumstances  of  every  case,  tho 
arbitrators  exercising,  in  a  judicial  manner, 
their    discretion    in    tho    mitter. 

Iq  a  case   whero  the   arbitrators  caungb 
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decide  a  matter  in  dispute  without  lioaring 
evidence  their  refusal  to  hear  it  would  amount 
to   a  misconduct. 

It  is  improper  for  the  arbitrators  not 
to  hoar  evidouce  to  ascertain  as  to  wlio  are 
the  persons  liable  on  a  contract  enterod  into 
in    thi^   name    of  a  firm. 

If  an  award  made  against  a  firm,  dooa 
not  ascertain  the  persons  who  constitute 
it,  it  is,  on  the  face  of  it,  bad  and  no  Coart 
can  make  a  decree,  in  such  circumstances, 
upon    tlie   award,    against   a    firm. 

Tho  parties  can  not  by  an  agreement 
oust  the  lurisdiction  of  the  Court  vested 
in  it  by  S.  14  of  the  Indian  Arbit.r;i.t,ioo 
Act,  1899,  to  set  aside  an  award,  if  mis- 
conduct on  the  part  of  the  arbitrators  were 
shown  or  if  it  were  shown  that  the  award 
was  improperly  procured,  when  the  parties 
desire  that  the  award  should  be  enforced  un  • 
der  the  provisions  of  the  Act.  HUHDWAHY 
MULL  V.  AHMED  MUSaJI  SELaJI,  13  n 
W  N  68. 

178  Execution- sale—Civil  Procedure  Code, 
S.  291  -  Postponement  of  sale  by  Assistant  Col- 
lector— Power  of  Assistam  Collector  to  cancel 
his  own  order  of  postponement— Clerical  error 
— Irregularity. 

An  application,  purporting  to  be  made 
by  a  decree  holder,  was  presented  to  an  As- 
sistant Golleclor  on  the  day  fixed  by  the 
latter  for  the  sale  of  certain  immovable 
property.  The  applicant  stated  that  the 
decretal  money  had  been  paid  and  aeked  for 
the  postponement  of  the  sale.  The  Assis- 
tant Collector  thereupon  granted  the  applica- 
tion and  struck  oS  the  execution  proceed- 
ings, but,  discovering  his  error  immediately 
afterwards,  cancelled  his  order  and  held 
the   auction   a   few  hours  later. 

Held  that  the  Assistant  Collector  could 
cancel  his  original  order  and  that  the  sub- 
sequent sale  was  i^ot  thereby  rendered  il- 
legal. Syud  Tufiazal  Hossein  Khan  v.  Raghu 
Nath  Prasad  (7  B  L  R  186),  referred  to.— 
WAZIR  ALI  V.  JANKI  PRASAD,  ILK 
28  A  671;  8  A  L  J  458- 

179  <.ivil  Courts—To  stay  execution  pend- 
ing appeal  against  order  in  execution— 28  C. 
734.  Col.  nil,  P.  I. 

180  Civil  Coiirt — Jurisdiction — Immoveable 
proper  ty— Money     decree  — Sale— Fraud. 

A  suit  for  the  recovery  of  immoveable 
property  on  the  ground  that  a  previous 
money  decree  and  sale  in  execution  thereof 
were  fraudulent  and  invalid  should  be  in- 
stituted in  the  court  witbiij  whose  jurisdic- 
tion the  property  is  situaic  though  the  dec- 
ree alleged  to  be  fraudukri.  t  was  passed  by 
some  other  court.  Semble,  that  a  suit  merely 
for  a  declaration  that  the  decree  was  not 
binding  cri  the  plaintiff  should  be  instituted 
in  the  coii.t  which  passed  the  decree.  KA- 
DaRNATH  MUKEKJEE  d.  PROSONN  a 
KUMAR    CHATTERJEB.     5  0-   W.  N- 659- 

181  CJivil  Courts— To  try  suits  for  land 
or  other  immoveable  property— Suit  for  sale 
of  mortgaged  land— Land  situated    outside 


Jurisdictiou  of  Civil  Courts    (Contd.) 

jurisdiction  of  High  Courts.  27  M.  157,  col. 
1052,  P.  I. 

132  Civil  Courts— Trial  of  election  suits 
—  lixclusion  of  jurisdiction  of  courts —  Special 
Acts  — Jurisdiction  to  try  cases  under  special 
Acts     9  B.  L.  R.  417,    col.  922,    P.  I. 

188  Civil  Courts  — Valuation  of  suit  for 
purposes  of  custom— Pre-emption — House  ia 
towns— Vicinage— Superior  diligence,  43  P. 
R.  1903-92,  P.  L.  R.  1903,  Col.  816.  P.  II. 

184  Civil  Courts-Value  of  subjectmat- 
ter— Courts-fees — Suit  for'fractional  share  of 
land  assessed  to  land  revenue  —  Claim  for 
specific  performance  of  agreement.  37  P.  R. 
1901,  Col.  116,  P.  I. 

185  Civil  Courts — Valuation  of  suit  for 
j  —Court-fees  — Suit  for  injunction  and  da- 
[  mages  —  Jurisdiction  —  Court  fee — Suit  for 
:  declaration  of  title — Compensation  and  in- 
I  junclion-9  0.  W.  N.  690-32,  C.  734,  Col. 
I  104,  P.  I. 

186  Punjab  Courts  Act  1884,  Section  SB- 
Jurisdiction— Suit  for  pre-emption. 

The  plaintiff  claimed  by  right  of  pre- 
emption possession  of  a  house  ostensibly  sold 
iur  Rs.  150  on  the  allegation  that  the  ac- 
tual sale  consideration  and  the  market 
value  were  Rs.  82.  The  plaintif!  offered  ia 
his  plaint  to  pay  Rs  82  or  the  market  va- 
lue or  such  sum  as  the  Court  might  fix. 
It  was   found  by  the  Original  Court  thirt 

I  the   market   price    was   Rs.   82. 

I  Held,  that   the    Divisional  Court   had  ju- 

I  risdiction    to   hear  appeal  in   the  case.    The 

j  rule    to   be   followed  is— 

I  The  Divisional  Court  ia  pre-eminently  the 
Court  of  first  appeal,  the   limitations     to    its 

'  jurisdiction  being  confined  to  the    cases  men- 

I  tioned  in  s.  39  (a)  and  (b)  of  the  Put  jab 
Courts  Act.     These   clauses  only  apply  where 

I  it  can  be  affirmed  upon  the  plaint,  in  an  uo- 
classed  suit,  either  (a)  that  the  value  of  the 
suit  does  not  exceed  Rs.  100.  or  (b)  that  the 
value  of  the  suit  does  exceed  Rs  5,000.  P.  R,, 
63  of  1891,  106  of  1895  F.  B.,  18  of  1897 
referred    to.     SHAMAN   v.   SUNDAR.   p.  R. 

82  Of  1901 

187  Civil  Courts— Suit  for  a  declaratory 
decree  that  land  ia  shamilat  and  liable  to 
partition  — Objection  in  appeal— Suits  Valua- 
tion Act  1887  section  11— Powers  of  a  subor- 
dinate judge  appointed  as  AddiHonal  District 
Judge  35  of  1901  P.  L.  R.  47  of  1901  col : 
1318   P.  I, 

188  Civil  Courts— Value  of  suit  for  pur- 
poses of — Declaratory  suits — Suit  by  decree 
holder  against  judgment-Debtor  and  success- 
ful claimant- A.  W.  N.  (1905)  37  col.  104  P  I. 

189  Suits  Valuation  Act  (VJI  of  1887) 
sections  8  and  9— Rules  framed  under -Suit 
for  injunction— Valuation  for  purposes  of 
court- 63  P.  R.  1902  col :  107   P  I. 

190  Civil  (Courts— Jurisdiction — Suit  for 
pre  emption — Value  of  suit — Value  of  pro- 
perty— Claim  for  compensation  by  defendant. 
38  P  L  R   1902.     See  Jurisdiction  No  188. 

191  Civil  Courts -Jurisdiction  suit  to  set 
aside  sale  of  landed  property— Value  of  suit» 
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71    P  L  R  1902.     See   Jurisdiction  iNT.)  189 

192  Civil  Courts— Whero  no  apocitio  rules 
as  lo  matter  of  procedure  c  )ur6  hi-j  juris- 
diction  to  act  according  to  oqu'ty,  judtice 
and  good  conscience.  3  C  L  J  liT  col  1266 
PI. 

193  Civil  Courts— Where  objection  to, 
is  taken  before  a  court  it  must  adjudi- 
cate upon  it  -Mere  danial  of -Does  not 
ouat  it — Resumption  proceeding,  scope  of.  2 
C  L  J431   col:  1217   P  I. 

194  Civil  Courts— Whether  can  give  effect 
to  an  order  of  the  Thathanabaing  or  of 
any  other  ecolesiastioal  authority  until  such 
order  is  confirmed  by  a  judgment  and  decree 
of  the  Civil  Courts.  U  B  R  1908  P  I  col :  242 
P  II ;Budhist  Law— Ecclesiastical. 

195  Civil  Courts — Whether  ousted  by 
pendancy  of  a  prior  suit  in  the  court  of 
political  agent  at  Muscat.  I  Sind  L  E  166 
col  :   931    P  I. 

198  Civil  Courts— Tenants  suit  for  pos- 
sesaion—Jurisdiotion.  16  C  P  L  R  1908  P  41 
col:   899  P  I. 

197  ^'ivil  Courts— With  regard  to  villages 
settlement  of  whioh  has  been  annulled  for 
non-payment  of  land  revenue — Contracts 
made  by  proprietor— Owing  term  of  annul- 
ment, effect  of.     5  O  C  30  col  :  616  P  II. 

198  Civil  Courts— Wrong  exercise  of— By 
lower  court— Powers  of  High  Court — Revi- 
sion —  Rateable   distribution Error    in    the 

exercise   of   Jurisdiction.     2  A  L  J   370   col  . 
1194  P   I. 

Jurisdiction  of  District  Court  and 
High  Court- 

1  Adtuiuiscration  of  public  charities — Re- 
ligious institution — Trust — Powers  of  court. 
15    M  L  J  133— 2S  M  319  col  :    1212   P    I. 

Jurisdiction  of  Civil  and  Criminal 
Courts. 

1  Civil  and  Criminal  Courta -Order  for 
disposal  of  property  by  oriminal  court- 
Pledge  of  goods  received  bona  fide  from  per- 
son in  possession.  4  B  L  R  25-  Col  361 
P    I. 

Jurisdiction  of  Civil  and  Revenue 
Courts. 

1  Ju>  luiiciion  of  Civil  and  Revenue  Gnuts. 
— Unit  for  partition— Claim,  for  compensatijn 
for   improvements    and    disiurbanor. 

Tha  absintee  co-sharer  m  a  cettain  hold- 
ing brought  a  suit  in  the  Civil  Court  to 
establish  hia  rights.  The  defendants  did  not 
claim  anything  on  account  of  expen-^es  in- 
curred by  them  during  the  pluijititru  ah- 
seiioe,  and  the  plaintiff's  claim  was  decreed 
unconditionally. 

In  a  suit  for  partition  between  the 
parties  brought  substq_aently,  tne  Uoveiiue 
Court  passed  an  ordf-r  that  the  defeiida'  ts 
were  etititled  to  .  oompensatiou  for  impruve- 
menis^  but  they  maso  file  a  separate  appli- 
cation for  that  purpose.  The  defei.dants 
sued  accordingly  and  got  a  decree  trumi  the 
Revenue  Court  for  a  certain  sum  as  cotn- 
pensatiou  for  improveaientd  I'jiu  distur- 
bance. 


Jurisdiction  of  Civil  and  Revenue 

i  Courts    {Conld.) 

Hfld,    that    tlie    suit    w.cs  i;nr.    cof^nizible 

by    the    Revenue   Court      Th«    cjU'^jLijn    v/^t 

i  one   of   title     ni  1    should    huve    l>d  ;r!     r;..'-  -d 

j  in  the   Civil  CmrL    m  th^s  first   suit,     .U    UJ 

;  y.  iLAHr  (iL\:[i  v.  dadU).    70  P  L  a 
1902    3  P  ]l    902. 

2  Kamiana  dues— Suit  for  jurisdiction  of 
Civil  and  Revenue  Courts  — Declaratory  suit 
that  the  kamiana  dues  were  not  payable  by 
plaintiff.  113  P  L  R  1905-67  P  R  1905  col 
926  P  I. 

3  Gift  for  pious  purposes  by  childleaa 
male  proprietor — Datt  Brahmins  of  Qardaa- 
pur   District.     2&  P   R   1905   Col  2113   P  I. 

4  Civil  and  Rent  Courts— Suit  for  profits 
by    under-proprietor -Decree     In     terms     of 

{  compromise  —  Resjudioata — Civil   Procedura 
'  Code  (XIV    of   1882)  S.   13,  2  O  G   28  Col  487 
PII. 

5  Tenant — Ala  Lamba»dar  holding  com- 
mon land -101  PR  1901  =  15  P  L  R  1901. 
HIR\  SINGH  u.GURiMUKH  SINGH.  Set 
Punjab   Tenancy  Act. 

6  Jurisdiction  of  Civil  and  Revenue  Courts 

—Land  Revenue  Act  1887  (P^mjab)  Section 
158  {fi)  XVII— Partition  Proceedings -Ques- 
tion   of   title. 

Held,  that  a  suit  for  a  declaration  of 
right  incosistent  with  the  allotment  of  land 
made  by  a  Revenue  Officer  can  ba  brougiit 
in  a  •Civil  Court  after  a  partition  ha,n  been 
formally  completed,  provided  tbe  suit  in- 
volves' a  question  of  title  in  any  of  the  pro- 
perty affected  by  the  partition  procee  lings. 
SARWAR   v.   SADULLA.     2  P   L  R  1901- 

7  Civil  and  Revenue  Courts--In  a  suit 
for  accounts  a  preliminary  order  directing 
--\ccounts  to  be  taken.  13  P  R  1901  col: 
896  P  I. 

8  Civil  and  Revenue  Courts — Jurisdic- 
tion of  court  to  refer  to  arbitration--Que3- 
tion  of  removal  of  trustee  of  a  temple.  11 
M  L  J  1901    F  337    P  1. 

9  Jurisdiction — Central  Province.?  Ten- 
ancy Act  of  1893  Section  4f— Occupancy 
holding-Transfer  of  part  of--Tjiraitel  interesfc 
„A(] verse  possession.  7  C  L  J  499—35  C  470 
ool;    8GS  P    11. 

10  Jurisdiction  of  Revenue  and  Civil 
Courts — Appeal  -  Permission  to  institute  fresh 
suit— Return  of  plaint  for  presetj ration  to 
proper   court.     5  O  C  367    col  :   1590    P  I. 

Ix  Cldiin  for  damngcs  by  >iii  occupancy- 
tenant  '  Punjab  Temncy  Aci.  {XVI  of  1887) 
Ss  14,    77  i3.)    {^n)ai>d  98. 

Hell,  that  a  claim  by  an  dccupuicy 
tenant  based  on  the  ground  that  he  has 
been  prevented  by  force  from  cultivating  hia 
holding,  is  cognisable  by  a  rjvil  and  not  bv  a 
Revenue  Court     Ml  RAN  BaKSH  GHAN  \Y  \ 

^  P  W  R  1908 

12  Claiming  Tirini  or  Pasfurngp  dues  from 
■I  fiuri'ty  on  a  Rukka  (uo'g  ../  ha-i-i )  -R<i- 
turn  of  plaint  to  be  presented  to  propi^r  cjurt 
—  Pirn   of  nnn.  Hnbili'y.  n'^t    ptit    in    i.^suc. 

Held,  tha  a  claim  f.^r  Trinl  du^'s  ugainst 
a  aurety^  tbough    based   oa  a   Rukka   (note 
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of  liatul)  is  oognixablo  by  a  Ilovonuo,  and  not 
by  a  Civil,   Court. 

lldcl.  alno,  that  dofcndant's  plea  that 
tho  animals  wore  exempt  from  payment  of 
Tirini  should  have  been  put  in  issue  and 
fl'cidod.  ('U)  P  U  ]S;)5  fol.  99  P  L  R  190G 
])).     MAlil    UAMz;.  GANGA    RAM,   28  P  W 

R  1907 

13  Civil  atid  Revoi:Uo  Court— Claim  for 
posHossiun  -  Order  reluming  plaint  for  pre 
hetitation  u^  ptu'p-^r  Court— Punjab  Tenan- 
cy Aot  CXVI  ot  1887)  Scctioi)  7V-Suit,  for 
possi  ssion  by  landlord  against  transferee 
from  occupancy  tenant  and  trespasser  29.  P. 
11.  1902 -IG.  P.  L.  R  1903  Col.  939  P.  I. 

14  Civil  and  Ucvenue  Courts.— Agra  Tenancy 
Act  [N.W.P,  Act  110/1901,),  HS.  79,  196.— 
Ejectment  of  fixed  rate  tenant— Suit  for 
^ossi'ssion— Jurisdiction. 

The  landiods  took  possession  of  a 
tenancy  after  ejecting  G,  a  tenant  holding 
at  fixed  rales.  The  plaintiff  sued  the  land- 
lords for  recovery  of  a  share  of  the  hold 
ing  on  the  alltgation  that  bo  had  purchas- 
ed such  share  at  a  sale  in  execution  of 
a  decree  against  two  persons,  who  though 
not  recorded  as  such,  was  co- sharers  of 
G,  and  thai  lie  liacl  beet,  ejected  by  the 
landlords   from   his-  possession  of  such  share. 

Ildd  thab  tho  Revenue  Court  and  the 
Civil  Court  had  jurisdiction  to  entei'tain 
the  suit. 

held  also  that  s.  196  of  the  Agra 
Tenancy  Act  governs  a  case  which,  though 
brought  in  a  wrong  e;ourt,  comes  on  appeal 
before  the  Court  which  would  have  jarisdic- 
tion  to  entertain  the  appeal,  had  the  suit 
been  brought  in  the  proper  Court. — RAM 
charan   ram  v.  SHEORAJ,  8  A.    L.  J. 

226 

15  Civil  and  Revenue  Courts— Decision 
of  Tehsildar  that  a  person  is  tenant— Whether 
bars  suit  in  Civil  courts  —  Resjudicata 
jurisdiction    of    4  N.  L.  R.  63   Col  368  P.  TI. 

16  Civil  and  Revenue  Court— N.  W.  P. 
Tenancy.  Act  II  1901  S.  ^5.  cl.  {b)— Declara- 
tion that  'plaintiff  as  tenants  adopted  son 
mas  Ills  heir — Jurisdiction — Civil  Coutt."^ 

B  applied  to  the  revenue  authorities  that 
lais  adoptive  father  A  wasi  joint  in  cultiva- 
tion with  him  and  that  his  name  should 
be  recorded  in  respect  of  A*s  occupancy. 
The  application  was  dismissed  on  the  ground 
that  B  was  not  the  adopted  son  of  A,  B 
brought  this  suit  in  the  Civil  Court  for  a 
declaration,  that  he  "  was  joint  in  cultiva 
tion  with  B  and  that  he  was  the  adopted 
son  of  Ishri  and  that  on  account  of  the 
right  of  survivorship  and  his  being  joint  in 
cultivation  he  has  entitled  to  the  possession 
of  the  estate  of  Ishri  and  of  the  occupancy 
holding.  " 

Held,  that  the  nature  of  the  suit  was 
that  the  plaintiff  wanted  a  declaration  as  to 
the  class  of  tenancy  to  which  he  belonged 
and  its.  cognisance  by  the  (Mvil  Court  was 
barred  by  cl,  (6)  of  o.   95  of  the  Agra  Tenancy 


JuriHdiction  of  Civil  and  Revenue 
Courts    (Contd.) 

Act.     DORT    LAL   v.   SARDAR    SINGH.     5 
A   L  J  614 

17  Civil  and  Tic.venue  courts-- Jurisdiction 
■— Dclckan  Agriculturists  Rdipf  Act  XVII  of 
1879- Traders  owning  land  vot  protected 
by  the  Act— Civil  Pro  Code.  Ss.   57  and  588  {b} 

Hdd,  that  traders  who  invest  their  money 
fn  l.nd  and  theri  go  bankrupt  are  not  cnti'I- 
ed  to  th'  piotociionof  the  Dekkan  agricul- 
turist, but  are  amenable  to  the  ordn.iry 
Courts.  Mis  App.  No  10  of  1903  foil.— 
GIRDHARI  DAS  v.  GOBIND,  6  P  W  R 
1908 

18  Dharkhast  fm-  grant  of  land  within  port 
limits- Grant  by  Dividounl  (officer  without 
notice   to  Pref-idincy   Port  Officer. 

In  this  cas-e  tho  Divisional  Officer,  before 
making  a  Darkhast  grant,  did  not  refer  the 
applicaiion  to  the  Presidmcy  Port  Officer 
as  required  by  Gcverr.ment  Order,  dated 
4th  July,  1890,  Mis.  No  4  017,  Rev  ,  embo- 
died in  the  Board^s  Proceedings,  No.  434,. 
dated  21st  July  1890.  Held  that  the  grant 
was  within  the  scope  of  his  authority  and 
that    the    Crown  was  bound  by  such  a  grant. 

The  Government  Order,  though  required 
the  Divisional  Officer  to  consult  the  Pre- 
sidency Port  OCfiC'r  before  making  a  grant 
of  land  in  Port  limits,  yet  the  ultimata 
decision  rested  with  him.  The  Order  did 
not  say  thai  he  v/as  bound  to  follow  tha 
opinion    of    the  Presidency    Port  Officer. 

Per  Sankaran  Niiir  J — A  grant,  pur- 
porting to  have  been  m^d^  under*  the  Dar- 
khast Rules  by  an  officer  empowered  by  them 
to  make  it,  is  binding  on  the  Crown  unless 
it  is  revoked  or  annulled  by  an  officer  of 
a  higher  grade,  on  an  appeal  being  pre- 
ferred to  him  (12  M  406,  18  M  434  ref. 
26    M    268  and  742  f»Il.) 

The  notice  to  the  Port  Officer  is  only 
a  formality,  and  the  omission  to  give  such 
notice  cannot  be  more  than  an  irregulari- 
ty, as  the  Revenue  Officers  are  not  bound 
to  follow  the  opinion  of  the  Port  Officer 
and  are  entitled  to  make  the  grant  eveu 
in  opposition  to  it.  MAHAMMaDE  alias 
HUMMADE  BEARI  v.  THE  SlilRETARY 
OP  STATE  FOR  INDIA  IN  COUNCIL,  18 
M  L  J  62. 

19  Jurisdiction  —  Civil  Court  — Bevenu& 
Court— R'nt  Act  {XXII  of  18S6),  S.  108,  cL 
6 — Determination,   of   occupancy   right. 

The  plaintitT  sued  in  a  Civil  «Court  al- 
leging that  the  defendant  was  tenant-at-will 
and  that  in  the  recent  Settlement,  the  Set- 
tlement Of&cer  recorded  him  iu  the  Settle- 
ment Papers  as  a  tenant  with  a  right  of 
occupancy.  That  the  Settlement  Officer  had 
no  power  to  make  such  an  entry.  Tha 
plaintiff  asked  for  a  declaration  that  the. 
order  of  the  Settlement  Officer  was  ultra 
mresand  that  the  defendant  had  no  rights 
other    than    those    of  a    teuant-at  will. 

Held,  that,  the  suit  was  not  cognizable, 
in   the   Civil   Court. 

Heldy  aisOy  that  under  section  108,  cl.  (6), 
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Jurisdiction  of  Civil  and  Revenue 

Courts     {Contd.) 

Oudh  llont  Act,  a  Court  of  Revenue  exer 
cising  jurisdicfcion  uoflor  tiie  Rent  Act  has 
excluaivo  juriKdiciion  to  dotermino  whether 
or  uot  a  right  of  occupancy  exists  in  cer- 
tain lands  ;  and  that  therefore  no  other 
Court  has  jurisdiction  to  determine  that  the 
same  right  of  occnpmoy  does  not  exist  (S. 
C  135,  approved). -UO. A RSEN  SINGH  v. 
RAM    DUT.   IOC    210. 

20  Right  to  innintennnep,  allowance— Rules 
of  tlie  BriUsh  htdian  Association  of  Oiidh 
as  to  payment  of  rent  by.  maintenance  hol- 
der. 

A,  a  Taluqdar,  sued  B  for  arrears  of  rent 
for  a  village  held  by  B  as  a  maintenance 
holder  and  the  reot  payable  depended  upon 
the  interpretation  of  the  following  rule  of 
the    Oudh  British    Indian    Association. 

"  1st — Persons  whose  land  was  always  in- 
cluded in  the  Taluqa  and  who  never  got  se- 
parate kabuliats  : — This  class  will  remain  in 
possession  of  what  they  actually  had  at 
annexation,  rent  tree  during  their  lives,  but 
subject  to  payment  in  second  generation  of 
25  per  cent.,  to  the  Taluqdar,  in  the  third 
50  per  cent.,  and  will  not  have  transferable 
rights.  Such  persons  must  pay  the  Govern- 
ment revenue  plus  10  per  cent,  to  the 
Taluqdar  and  they  will  have  heritable 
rights." 

Eeld,  that  according  to  the  above  rule 
the  plaintiff  was  entitled  to  half  the  Go- 
vernment revenue  in  the  second  generation 
and  in  the  third  generation  to  the  amount 
of  the  Govern me'ut  revenue  plus  10  per 
cent. 

Ileld^  further,  that  the  rental  for  the 
purposes  of  these  rules  must  be  taken  to  be 
twice  the  Guvernment  revenua  and  not  the 
gross  rental  calculated  according  to  the  Ja- 
mahandts   of    every    year. 

The  plaintiff  also  claimsd  a  certain  sum 
which,  he  alleged,  had  been  wrongly  deduct- 
ed by  the  Courc  of  Wards  on  a«count  of 
the  defcndanfs  maintenance,  while  the  de- 
fendant contended  that  the  guzara  allowance 
for  certain  years  included  in  the  plaintiff's 
claim   should   be   set   off. 

H  Idy  that  it  was  not  within  the  pro- 
vince ot  a  Rent  Court  to  determine  whe- 
ther the  maintenance  v/as  or  was  not  pay- 
able, or  to  set  off  the  guzara  allowance 
against  the  amount  to  the  plaintiff.  THA- 
KUR  MOHAMED  NaWAB  ALIKHAN  y. 
WaHid  aLI,  9  0  C  179  B 

21  Civi.  ai.d  Revenue  Courts  —  Financial 
Commissioner's  power  of  revonuing  his  pre- 
decessors order- Mahomed  hussain  v. 
AKBaR  hussain     8  P  WR  1908  Rov. 

See  Puhjub  Land  Revenue  Act  {X  VII  of 
1887)  S.    Ja. 

22  Civil  vnd  Revenue  Court— Suit  to 
declare  thai  plauLijJs,  occupancy  tenants,  arc 
not    liable  to  ijuy  liaq  bua  -  JuHadicciou.. 

A  suit  for  a  declaration  tliat  the  plaiu- 
tiffs»  occupai.cy  teimnt.s,  ate  t\o\,  liabiy  to 
pay    "  dour  Lux  "  licicj^  du^  to  Lkc  dcicuaa.uloi 


Jurisdiction  of  Civil  and  Reventm 
Courts    (Conld.j 

proprietors  of  the  village,  is  cognisable  only 
by  the  Rpvonue  Ccurts,  and  not  by  the  Civil 
Courts.  89  P  R  1995,  G7  P  R  1905  and  95 
P  R  1907  followed  GAMU  v  KABIM  KHAN, 
33  PR  1908-83  PW  R  1908  171  PL 
R1908. 

23  Civil  and  Rovenue  Court— Agra  Teru- 
ancy  Act  {II  of  1901)  UPS  70- Ejectment— 
res  jiidiuita  —  Lanlord  and  Tenant. 

A,  an  occupancy  tenant,  leased  his  land 
to  B.  Suscquently  he  relinq^ui.shed  his  rights 
in  favour  of  the  zemindar  C.  C  took  proceed- 
ings in  tho  revenue  Court  and  got  B  ejected 
and  put  other  persons  as  tenants  of  the  land 
in  dispute.  In  th&  meantime  he  continued  to 
take  rent  from  B  but  without  preiudice  to  his 
contesting  the    lease. 

Held,  that  a  relation  of  landlord  and 
tenant  subsisted  between  the  parties  upto 
the  date  when  'the  landlord  got  the 
lessee  ejected.  The  suit  of  the  lessee  for  pos- 
session was  consequently  a  case  which  was^ 
cognisable  by  a  revenue  court  and  waa 
therefore  bari*ed  by  the  rule  of  res  judicata 
on  account  of  tho  j"udgment  of  the  revenue 
Court  in  ejectment  proceedings.  BALWANT" 
SINGH  2;GIRDHAR1  LAL.  6  A  L  J  30  = 
A  W  N  (1908)  33. 

24  Civil  and  Rev.  Courts. — Landlord  and 
tenant— Partition — Declaratory  gift  that — 
Kamiana  dues  -Suit  for  jurisdiction  of  Civil 
and  Revenue  courts — Declaratory  suit.  US' 
P  L  R   1905  col  :    926   P  I. 

25  Jurisdiction  of  Civil  and  Revenue 
Courts — Landlord  and  T'ena/nt — Suit  on  bond, 
for  arrears   of  rent. 

A  suit  for  recovery  of  money  due  on  a 
bond,  the  consideration  for  vvhich  is  arrears 
of  rent,  is  cognizable  by  Civil  Court  and  not 
by  Revenue  Court.  GOPaL  SAHAI    v  JASSA. 

99  P  L  R  1906. 

26  Civil  and  Revenue  Courts — Construc- 
tion of  lease — Grant  as  a  zaminda.ri  village — 
Form  of  suit — Jurisdiction  of  Civil  and  Re- 
venue courts — Gudh  Rent  Act — Limitation 
ActSch  Hart.  91  120  C  WN  1906  P  849 
col :   421   P  I. 

27  Civil  and  Revenue  Courts — Mamlatdar 
to  grant  iniunction  in  case  of  obslructioa. 
to  use  of  roadd  or  customary  ways  to  fields. 
— Jurisdiction  to  grant  injunction  whea 
the  issues  are  framed  under  S  15  S  B  L  R 
ai2   col:   199   P  II. 

28  Civil  and  Revenue  Courts — Suit  by  a 
mortgagee  entitled  to  record  possession  under 
his  due  for  sbaic  of  profits — SulEcieut  cau.^e 
—  Review  Second  application  for.  9  P  R 
1905-U5    P   L  R    190G  (Ucv),  col:    1090   PI. 

29  Civil  and  Revenui-  Cuurii, — MoKgnge — 
MoUgagce  to  rtceiie  malikaua  by  way  f  in^ 
lerest  and  a  ceituin  rate  within  a  fixt-d  lime 
or  Id  gp,(.  actual  posussion  in  case  oj  default — 
No  Idndloid  unci  letcant—Twflvi'.  yeaKs  to  rurt 
fiom  Dtr'  dale  of  di'fauU  — Punjab  Tenancy  Act^, 
XVIoflSa?,  S.  77  cl.  {N},  Indian  Liinitauun 
Act  {XV  of  JS77),  Art.  136-  CunUruction  of 
Ihc  nioiigagt,   Uttti  und  UasQ, 
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Jurisdiction  of  Civil  and  Revenue 
Courts     (Contd.) 

Held,  that,  wliero  a  mortgage  of^revetiue 
paying  land  is  with  possession,  but  the  mor<l- 
gagoe  is  to  charge  interest  at  a  cert.aic  rate 
on  the  mortgage  monoy  and  leaves  the  mort- 
gagor to  occupy  the  land  in  consideration 
of  receiving,  within  a  fixed  time,  a  lump 
sum,  as  muiiknna^  calculated  at  that  rate, 
and  the  mortgag.)r  agrees  to  pay  interest 
at  an  enhanond  rate  if  ho  fails  to  pay  the 
vnalikara  rugulirly,  and,  in  case  of  making 
default  in  payment  of  the  interest,  furtlier, 
allows  the  mortgagee  either  to  eject  him 
to  take  a  share  of  the  produce  by  division 
or  to  realize  rent  as  Chakota,  the  relation 
of  landlord  and  tenant  is  not  thereby  created 
between  the  mortgagee  and  the  mortgagor, 
and  an  ejectment  suit  of  this  nature  does 
not  fall  within  the  jurisdiction  of  a  revenue 
court  19  A.  496,  and  20,  A,  401,  referred 
to. 

Held,  also,  that  limitation  of  12  years 
for  obtaining  possession  of  the  land  in  dis- 
pute prescribed  under  Art,  135  of  Act  XV 
of  1877,  began  to  run  from  the  date  of 
making  default  in  payment  of. the  malikana 
or  interest.  NATHAN  SINGH  v.  MINA  MAL. 

17  p.  W.  R.  1908. 

80  Civil  and  Revenue  Courts — Landlord 
and  Tenant — Mortgage  of  occupancy  holding 
—Mortgagee  ejected  after  death  of  tenant  by 
Revenue  Court — Suit  for  possession  by  mrrt- 
gagee  in  Civil  Court  —  Jurisdiction  of  Civil 
and  Revenue   Courts—  Limitation. 

B.  mortgaged  his  occupancy  holding  to 
the  plaintiff  by  usufructuary  mortgage.  The 
plaintiff  sub  let  the  land  to  one  D.  After 
the  death  of  B.  the  Zamiadar  the  defen- 
dant to  this  suit  applied  to  the  Settlement 
ofiQoer  to  expunge  the  name  of  B.  from  the 
revenue  papers  and  enter  her  name  in  re- 
gard to  the  holding,  which  she  alleged  had 
lapsed  to  her.  The  Settlement  Officer  order- 
ed the  name  of  D.  to  be  entered  as  the  sub- 
tenant of  the  Zamindar.  The  Zaraiodar 
thereupon  sued  in  the  Revenue  Court  for 
the  ejectment  of  D.  and  obtained  a  decree. 
The  plaintiff  had  been  impleaded  as  a  de- 
fendant to  the  suit.  The  plaintiff  there- 
upon brought  the  present  suit  in  the  civil 
court  to  recover  possession  of  the  holding 
on  the  ground  that  D.  was  his  tenant  and 
that  he  was  entitled  to  remain  in  posses- 
sion   as    mortgagee     from   original    tenant. 

Held,  Per  Banerji,  J.,  that  the  suit 
must  be  dismissed  on  the  ground  that  the 
ejectment  of  D.  amounted  to  the  ejectment 
of  the  plaintiff  and  the  ejectment  of  the 
plaintiff  amounted  to  the  ejectment  of  the 
original  tenant  and  no  suit  having  been 
brought  by  the  tenant  or  his  heir  for  six 
mouths,  the  tenant's  right  to  the  holdinf^ 
became  extinct  and  he  ceased  to  be  the 
tenant  of  iho  holding,  atwl  consequently 
the  plaintiff-mortgagrfe's  riglit,  to  remaiu  in 
possejsion    was     determined. 

Per  Richaids,  J".  —  That  it  was  quite 
clear   that    Lhe   iutentiou    of   the    iegisUluio  [ 


Jurisdiction  of  Civil  and  Revenue 
Courts    (Contd.) 

as  demonstrated  by  Act  XII  of  1881  and 
Act  II  of  1901  (Tjocal)  was  to  prevent  oc- 
cupancy tenantg  from  transferring  tiaeir  oc- 
cupancy interests  and  that  it  was  the  in- 
tention of  the  legislature  that  all  rights 
and  questions  between  landlords  and  oc- 
cupancy tenants  should  be  decided  by  Re- 
venue courts.  That  the  Revenue  Court, 
which  was  competent  to  decide  the  suit, 
rightly  or  wrongly  decided  that  D,  was  the  te- 
nant and  decreed  possession  to  the  landlord. 
That  as  the  original  tenant  or  his  heir  could 
not  bring  the  present  suit  in  the  civil  court 
the  plaintiff's  suit  in  the  civil  court  did 
not  lie.     PaHLWAN   SINGH   v    SATRUPA 

KUNWAR.  2  A.  L.  J.  471  =  A.  W.  N-  (1906) 
178. 

81  Civil  and  Revenue  oourta— Occupancy 
rights  acquired  by  widow  before  the  pass- 
ing of  Agra  Tenancy  Aot  — Widow's  bro-ther» 
devolution  of — Suit  by  widow's  brothe^r  for 
jJiQt  possession  with  widow's  husband*^s  bro- 
ther—Whether  suit  maintainable.  5  A.  L.J, 
736.  See  N.  W.  P.  Tenancy  Act.  ILofldOl^ 
Ss.   22  and  23. 

32  Civil  and  Revenue  Courts—Act  XIX 
of  1873— Land  Revenue— Ss  132  and  241— 
Act  (Local)  No  III  of  1901  (United  Provinces. 
Land  Revenue  Act),  S  233  {k)— Partition — 
Civil  and  Revenue  Courts — Jurisdiction, 

A  sued  B  upon  the  allegation  that  a  cer- 
tain grove  had  upon  partition  been  wrongly 
allotted  to  the  B*s  mahal  whereas  it  should 
have  been  allotted  to  A's  mahal,  and  he 
claimed  a  decree  for  a  declaration  of  his  title- 
or  for  possession. 

Held,  that  Section  233  (k)  of  the  United 
Provinces  Land  Revenue  Act,^  1901,  barred 
the  cognizance  of  such  a  suit  by  a  Civil 
Court.  (AWN  1900  P  II  Dis.)  JAGaN 
NATH  V,  TIRBENI  SAHAI.  A.  W-  X- 
(1908)  274. 

33  Civil  and  Revenue  Courts— Partition 
— Question  relating  to  enforcement  of  entry 
in  wajihularz — Question  of  title  or  mode  of 
making  the  partition— 4  P  R  1908— 14  P  W 
R  1908—91  P  L  R  1903.  S^e  Punjab  Courts. 
Act   XVILI  of  1887  S  116,  117. 

34  Civii  and  Revenue  Courts— Act  111  of 
1901  S  ^33  -Partition  by  Revenue  Court^  ob- 
jection by  a  person  haoing  no  opportunity  to 
raise  objictions — Civil  Court's  juri&diction. 

An  exchange,  after  partition,  of  the  parts 
of  a  property  liable  to  pre  emption,  effected 
during  the  peDdenoy  of  a  suit  for  pre  emp- 
tion is  not  binding  on  the  pre-emptors  for 
that  reason. 

S  233  of  the  N  W  P  and  Oudh  Laud 
Revenue  Aot,  1901,  which  provides  in  effect 
that  the  Civil  ('ourts  .-jhall  not  interfere  with 
the  partition  and  union  of  mahals  does  not 
apply  to  a  suit  with  regard  to  a  partition 
in  which  th-j  plaintiff  bad  no  opportunity  of 
having  bis  objections  considered  by  the 
Revenue  CouLt.  BHABHUTl  u  GULaB,  10 
OC  863 
3-5    Acts— {Local}- 1901— III  {United   Pyo- 
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vinces  Land  RcaenuR  Act),  sections  110,  111, 
2'63  \k)  — Partition  — Objections  not  raised  he- 
fore  Revenue  Couri—suit  in  Civil  Court  for 
declaration  of  ti'le— Jurisdiction. 

On  the  12th  of  March  1904  defendants 
applied  to  the  Revenue  Court  for  partition 
of  their  share  in  twj  mahals.  Proclamation 
was  issued  on  that  application  calling  upon 
the  opposite  party  to  appear  on  the  18th 
of  April  1901  and  state  their  objections,  if 
any,  to  the  partition.  The  oppocwte  party 
did  not  appear  in  the  Reveuuo  Court,  but 
on  the  20th  of  April  1904  instituted  a  suit 
in  a  Civil  Court  against  tne  applicants  for 
partition  apking  for  a  deciaration  of  their 
exclusive  possession  over  part  of  the  pro- 
perty, the  subisct-matter  of  the  defendants' 
application  foi-  partition  in  the  Rev  nue 
Court 

Held  that  the  plaintiff's  suit  was  not 
maintainable.  Muhammad  Sadiq  v.  Laute 
Knm,  I  L  R  23  All  291.  and  Khasay  v. 
Jugla,  I  L  R  28  All  432,  referred  to.  NA- 
THI  MAL  V  TEJ  SINGH,  I  L  R  29  A  604 
=  A  W  N  1907  P  190=4  A  L  J  678- 

86  Civil  and  Revenue  Courts — Partition  — 
Suit  brought  ill  Civil  Court  pending  partition 
proceedings  in  Revenue  Court — Jurisdiction — 
Plaintiff  7iot  properly  represented  in  Revenue 
Court. 

Pending  proceedings  for  partition  in- 
cluding certain  sir  land— before  a  Revenue 
Court,  ihe  plaintiff  instituted  a  suit  in  a 
Civil  Court  to  recover  possession  of  a  share 
in  the  sir  land.  In  the  partition  proceed- 
ings the  plaintiff,  who  was  a  minor,  was 
not  represented  by  any  one  legally  compe- 
tent  to  represent   him. 

Held,  that  S.  233  {k)  of  the  United  Pro- 
vinces Land  Revenue  Act,  1901,  was  not  a 
bar  to  the  maintenance  of  the  suit  in  the 
Civil  Court.  21  A  432  foil.  1  L  R  28  A  394 
ref.  to  — AWADH  BIHARI  LAL  v.  ISHRI 
PRASAD.  1907  AWN  172=4  A  L  J 
662- 

87  Civil  and  Revenue  Courts— Plaintiff 
cannot  give  away  or  take  away— By  the  addi- 
tion of  an  unwarrantable  claim — Abatement 
of  rents.  Suit  for  — Refund  of  excess  rents- 
Jurisdiction  of — Joinder  of  unwarrantable 
claims.     3   C   L  J    143   col   29  P    II. 

38  Civil  and  Revenue  Courts— P  T  A  1887 
S  100— Proceeding  in  a  Revenue  Court  hav- 
ing j  urisdiction — Commissioner  on  appeal  hold- 
ing the  case  not  proved,  hut  suggesting  the 
registration  of  the  Revenue  Court's  decree  as 
that  of  the  Civil  Court— Commissioner* s  power 
of  reference. 

As  a  general  rule,  the  jurisdiction  of 
a  Court,  in  which  a  suit  is  instituted,  is 
to  be  determined  by  reference  to  the  alle- 
gations contained  in  the  plaior,,  supplement- 
ed i'»  some  instances  by  statements  mido 
by  the  plaintiff  in  the  course  of  pleadings 
22  P  H  1894,  23  P  R  1895,  35  P  R  1896,  92 
P   R    1902   ref. 

The  allegations  made  ia  the  plaint  ehowed 


clearly  that  the  Aisistant  Collector  had  juria 
i  diction  to  hear  and  determine  the  suit,  wmch 
I  was   clearly    oue    cognizible    by   a     Revenue 
j  Court     the     commissioner     coining     to     the 
conclusion  that    the  plaiutif!  had  not  proved 
!  his   case,    thereby   dilTering   from    the    lower 
;  Court,   referred    the   case  to  the    Chief  Court, 
with    the  suggestion    that   the   decree   of  the 
!  Assistant   Collector    should    be    registered    as 
I  the    decree    of    the    District     Judge,    on    the 
I  ground  that  the  plaintiff  could  have  succeed- 
j  ed  in    the  Civil   Court  on  a   different   allega- 
tion. 

Held,  that,  upon  the  findings  recorded 
by  the  Commissioner,  it  was  not  competent 
for  him  to  make  a  reference  to  the  Chief 
Court  under  S.  100  of  the  Punjab  Tenancy 
Act  and  that  the  Chief  Court  cannot  mtka 
the  order  suggested  by  hiua.  KaLU  v. 
PARTA   MAL,  45  P.  R.  1907. 

39  Civil  and  Revenue  Courts— Punjab 
Land  Revenue  Act  {XVII  of  1887),  Sections 
116,  117  —  Jurisdiction  of  Civil  and  Revenue 
Courts— Question  of  title— Measure  of  rights 
Common  land.  Partitijn  of —Declaratory  suit 
as  to  measure  of  right. 

The  plaintiff  sued  for  a  declaration  that 
the  land  in  suit  was  jjiut  property  of  the 
parties  liable  to  be  partitioned  according 
to  revenue  holdings  and  not  according  to 
ancestral   shares. 

Held,  that  tbe  suit  was  congnizable  by 
Civil  Court,  for  the  question  of  measure 
of  right  is  a  question  of  title  within  the 
meaning  of  sections  116  and  117  of  the 
Punjab  Land  Revenue  Act.  120  P.  R.,  1880, 
92  P.  R.,  1881  ;  131  P.  li.,  1882  referred  to. 
RAJA  FAZAL  DaD  KUAN  v.  ATA  MA- 
HAMMaD.   46.  P.  L.  R.    1906. 

40  Civil  and  Revenue  Courts— Question 
j  of  proprietary  title- Decision  by  Assistant 
I  Collector — Appeal — Agra  Tenancy  Act.  4  A. 
I  L.  J.   686— A.  W.  N.,   (1907)    P.    27—30.  A.  25 

col.  421  P.  II. 
i  41  Civil  and  Revenue  Courts— Suit  for 
I  possession  of  land  included  by  ynistake  in  the 
I  Ejpclment  D  cree  parsed  by  a  Revenue  Court 
j  —Punjab  Tenancy  Act  XVI  of  1887,  77  Res 
I  judicata. 

j  A    sued   B   for    possession    of   8  kauals  6 

marlas  of  land,  alleging  that  he  was  occu- 
pancy tenant  of  6  kanals  l8  marlas  belong- 
ing to  B  and  had  become  proprietor  of 
the  remaining  1  kaual  8  marlas  by  long 
adverse    posseysiou. 

He  took  some  laud  on  leasa  from  B 
[  who  sued  for  his  ejectment  in  a  Revenue 
Court  and  obtained  a  decree,  which  by 
j  mistake  and  without  his  knowledge  included 
1  the  laad  in  suit  in  the  land  from  whicn  he 
i  was  to  be  t  jacted,  and  that  ho  was  ejected 
i  from  it  in  execution  of  said  decree. 
;  Held,   that,      the  suit   as     framed    is   of 

'  the  civil  nature,  and  that  neither  any  provi- 
sion of  the  Puujib  Tenancy  Act  nor,  under 
S.  13,  Civ.  Pro.  Code,  the  previous  decree 
of   the    Revenue    Court,   bars  a   Civil    Couct 
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from  <iaking  its  cogniziince  {M  P.  R,  1891 
and  45  f^  R.  1801  (F.B.)  3  P.  R.  1895,  64 
1'.  U,  1898  and  63  P.  R.  1001.  F  :  140  P.  R. 
190G  and  30  A.  44,  D  ;  17  M.  106  and  25 
A.  138,  P.  allowed  SHIB  DAYAL  y.  MOST 
CHIRAG  BTBI.  73.  ?■  W-  R.  1901  =  124. 
p.  L.  R    1908 

42  Civil  and  Revenue  Coiirt<i—S'.iit  against 
landlord  for  possasslon  claimlnq  as  heir  of 
teuank— Punjab  Tenancy  Act  (X\^ I  of  1887), 
Section    77  {3)  {g). 

A  suit  for  recovery  of  possession  by  the 
heits  of  aa  occupancy  tenant  against  the 
landlord  on  the  allegation  that  thioy  had 
taken  possession  of  the  holding  on  the 
death  of  the  occupancy  holding  but  word 
subsequently  disposnossed  by  Ibe  landlord 
is  cognizable  by  Revenue  Court  and  falls 
under  section  77  (3)  {g)  of  the  Punjab 
Tenancy  Act.  NABI  BAKHSH  v.  GANESH 
43  P.  R.  1904. 

48  Civil  and  Revenue  Courls^Punjab 
Tenancy  Act  {XVI  of  1887;,  Section  77  (3) 
i^s)—Suit  by  a  co- sharer  for  a  share  in  the 
profits   of   a   holding^ 

The  plaintiff  sued  the  defendant  for 
recovery  of  value  of  one-fourth  of  the  pro- 
duce of  a  holding  on  the  allegation  that  he 
cultivated  the  land  in  partnership  with  the 
defendant  under  an  agreement  whereby 
he  was  to  receive  one-fourth  of  the  produce 
and  the  defendant  had  taken  the  whole  of  the 
produce  and  refused  to  give  the  piaintiS  his 
share. 

Held  that  under  section  77  (k)  of  the 
Punjab  Tenancy  Act  the  suit  was  triable 
by  a  Revenue  Court— SUNDER  SINGH  v. 
KESAR  SINGH,  80  P.  R.   1904- 

44  Civil  and  Revenue  Courts — Punjab 
Land  Revenue  Act  {XVII  of  1887),  Section 
77  (3)  {p)Suit  by  Lambardar  against  land- 
holder for  recovery  of  arrears  of  revenue 
due  by  land-holder  and  paid  by  Lambardar 
—Punjab  Tenancy  Act  (XVI  of  1887,)  Sec- 
tion 100  (3)— Registration  of  decree  passed 
by   Civil   Court  as    decree    of  Revenue   Court. 

When  in  suits  filed  by  the  Lambardar 
against  the  land-holders  decrees  were  passed 
by  the  Civil  Court  for  recovery  of  arrears 
of  revenue  due  by  land-holders  and  paid 
by   the    Lambardar    to    Government  — 

Held,  that  the  Civil  Court  had  no  juris- 
diction to  pass  the  decrees.  The  Chief 
Court  directed  under  clause  3  of  section 
100  of  the  Punjab  Tenancy  Act  that  the 
decrees  be  registered  as  passed  by  the  Reve- 
nue Court.  AJI  RAM  v.  BODLI  36  P.  L. 
R.  J906 

45  Civil  and  Revenue  Courts — Punjab 
Tenancy  Act  (XVI of  1887),  Sections  4  {I ),  60 
— Suit  by  landlord  for  possession  of  loater- 
mill  against  occupancy  tenants  by  cancel- 
lation of  transfer. 

Held,  that  a  suit  for  entry  upon  a  water- 
mill  by  the  landlord  against  an  occupancy 
tenant  by  cancellation  of  an  irregular  ferans- 
£er  under*  section   60  of  the  PunjAib  Tenancy 


Act  is  cognizable  by  Civil  Oourt,  for  the  troo 
of  a  water-mill  cannot  be  said  to  bo  used  for 
agricultural  purposes  or  for  purposes  subsor- 
viont  to  agriculture.  Theoccupant  of  such  mill 
i  is  not  holding  land  as  defined  in  the  Puuj&b 
Tenancy  Act  and  is  not  a  tenant,  nor  is  the 
proprietor  a  landlord  within  the  dofinitioa 
of  the  Act.  41  P  R  180-2  referred  to.  PAR- 
MAN  ALI  V  IMAM    DIN[.     77  P  R  1904- 

46  Civil  and  Riwenue  Courts— Suit  by 
occupancy  tenants  f'^'^  declaration  of  non -parti- 
bility  of  village  shamilat  —Punjab  Ttnancy 
Act  (XVIof  lHs7j.  S  77 -Punjab  Land  Reve- 
nue Act   {XVIII  of  1887),    S  158. 

The  Civil  Courts  can  take  cognizance 
of  a  suit  by  all  the  occupancy  tenants  in  a 
village,  against  the  proprietors  of  the  village 
to  establish  their  right  of  grazing  their  cattle 
over  the  village  shamilat,  and  that  it  should 
be  exempted  from  partition.  Neither  S  158 
I'uujab  Laud  Revenue  Act,  nor  S  ^7  of  the 
Punjib  Tenancy  Act,  afiects  such 'iurisdic- 
tiou.     SQNDAR     v     WAZIRA.     14^      p    R 

1907 

47  civil  and  Revenue  Court— Suit  by  oc- 
cupancy tenant  for  share  of  piece  of  trees 
against  landlord..  9  P  R  1904— (Rev)  col: 
1922   P  I. 

48  Civil  and  Revenue  Court  -Suit  abate- 
ment of  Rent,  Revenue  Court  the  only  court 
of  competent  jurisdiction  for  a  suit  for— A 
plaintiff  (Putnidar)  cannot,  in  the  first  in- 
stance, sue  in  a  Civil  Court  for  a  declaration 
that  he  is  entitled  to  an  annual  abatement  of 
rent.     3  C  L  J    143    col:   29  P  II. 

49  Civil  and  Revenue  Courts— Suit  for 
declaration   of  mukarraridari    rights^ 

The  Civil  Court  can  entertain  a  suit  by 
a  person  for  a  declaration  that  he  has  mukar- 
raridari rights  in  certain  land.  The  fact 
that  a  mukarraridar  is  a  tenant,  not  a  sub- 
proprietor,  does  not  necessarily  make  S  77 
of  the  Punjab  Tenancy  Act  applicable  to 
the  suit.  NaWaB  KHAN  v  SEWA  DAS. 
87  PWR  1908-187  PLR  1908=42  P 
R   1908. 

50  Civil  and  Rev^Mue  Courts— Suit  for 
declaration    that    defendant   is  a  ynere    tenant, 

A  notice  of  ejectment  of  *;he  defendant 
issued  by  the  plaintiff,  was  cancelled  by 
the  Kent  Court  on  the  ground  that  tha 
rights  of  the  defendant  were  superior  to 
those  of  a  mere  tenant.  The  ^plaintiff  in- 
stituted a  suit  in  the  civil  cuurt  praying 
for  a  declaration  that  the  defendant  was 
a  mere  tenant  of  the  laud.  He  did  not  ask 
for  a  declaration  that  the  defendant  held 
no  proprietary  or  under-proprietary  rights 
in  his    holding. 

Held,  that  the  civil  courts  had  no  juris- 
diction to  eutartain  a  suit  fur  a  declaration 
that  the  defeudanb  was  a  mere  tenant-act 
will  ;  the  question  of  such  tenancy  being 
within  the  exclusive  jurisdiction  of  the 
Renis  Courts.  Ugarseu  biugh  v.  Ram  Dat, 
1  O.  G  210  followed.  JANKI  PERSHAD 
V.  SALIG    RAM,     2  0.  G.  96. 
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51  Civil  and  Revenue  Courts— Suit  for 
Kamiana  dues— Punjab  Tenancy  Act,  1877, 
S.  77  (3),  (j)  —  Whether  Suit  cognisable  by 
Civil   Court   or  Revenue   Court. 

The  parties  boing  full  brothers,  owned 
between  them  a  village,  of  which  the  defen- 
dant was  lainbardar  and  as  such  collected 
all  village  cesses,  etc.  The  plaintiff  alleged 
that  he  and  the  defendant  were  entitled  to 
certain  kamiana  dues  from  the  kainins  of 
the  village,  but  that  the  defendant,  with 
the  object  of  causing  loss  to  him,  deliberately 
refrained  from  (collecting  these  dues  and 
sued  to  recover  the  amount  due  to  his 
share  : 

Held  that  the  suit  fell  within  the  purview 
of  cl.  (j)  of  S.  77  (3)  of  the  Punjab  Tenancy 
Act  and  was  one  cognisable  only  by  a 
Revenue  Court  and  not  by  a  Civil  Court. 
49  P.  R.  18D1  referred  to.  ABDUL  RASUL 
V.     FEROZ  DIN.    128  p.  R.    1908. 

52  Civil  and  Revenue  Courts — Suit  for 
partition-Claim  for  compensation  for  improve- 
ments and  disturbance. 

The  absentee  co-sharer  in  a  certain  hold- 
ing brought  a  suit  in  the  Civil  Court  to 
establish  his  rights.  The  defendants  did  not 
claim  anything  on  account  of  expenses  incur- 
red by  them  during  the  plainfciflE's  absence, 
and  tke  plaintiff's  claim  was  decreed  uncon- 
ditionally. 

In  a  suit  for  partition  .between  the 
parties  brought  subsequently,  the  Revenue 
Court  passed  an  order  that  the  defendants 
were  entitled  to  compensation  for  improve- 
ments; but  they  must  file  a  separate  applica- 
tion for  that  purpose.  The  defendants  sued 
accordingly  and  got  a  decree  from  the 
Revenue  Court  for  a  certain  sum  as  com- 
pensation for  improvements  and  disturbance. 

Held,  that  the  suit  was  not  cognizable 
by  the  Revenue  Court.  The  question  was 
one  of  title  and  should  have  been  raised 
in  the  Civil  Court  in  the  first  suit.  ILAHI 
V.  DADU.  70  P.  L.  R.  1902-3  P.  R. 
1902 

53  Civil  and  Revenue  Courts— Suit  for 
partition  of  rent-free  land.  N.  W.  P.  Act 
II  of  1901. 

S.  2,2-Act  (Local)  No.  Ill  of  1901 
(United   Provinces  Land  Revenue  Act),  S-  233. 

Held  that  a  suit  for  parti  tion  ol  certain 
isolated  plots  of  land  alleged  to  bo  held  rent- 
free  is  not  excluded  from  the  jurisdiction  of 
a  civil  court  either  by  S.  233  of  tho  United 
Provinces  Land  Revenue  Act,  1901,  or  by  S. 
32  of  tbe  Agra  Tenancy  Act,  1901,  6,  A.  452 
referred    to.     ABDUL  KARIM  v.   RAMZAN, 

AWN.  (1908).  197 

54  Civil  and— Revenue  Courts — Suit  for 
possession— Landlord  and  Tenant  -  Tenancy — 
Bights  of  tenant  if   transferable. 

The  land  of  a  tenant  was  sold  in  execu- 
tion of  a  decree  of  a  Civil  Court  and  the  auc- 
tion-purchaser subsequently  sold  it  to  the 
plaintiff.  Meanwhile  the  landlord  (defen- 
dant) obtained  a  decree   for  arrears    of   rent 
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against  the  original  tenant  and  tho  auction* 
purchaser  and  in  execution  of  his  decree 
obtained  possession  of  the  land  in  dispute. 
The  plaintiff  sued  for  recovery  of  possession. 
Held^  that  the  rights  of  the  original 
tenant  could  not  be  transferred,  and  the 
case  was  one  over  which  a  Civil  Court  had  no 
jurisdiction.  WAHIDA  KHATUN  u.  BULAQl 
DAS.  3  A.L.J,  385  A.  "W.N.  1906 
P.   140 

55  Civil  and  Revenue  Courts— Suit  for 
recovery  of  occupancy  of  holding  by  the  heirs  of 
a  deceased  tenant  -  Landlord  an,d*tena7U,  re- 
lationship  of — Declaration  of  right  of  inheri- 
tance—Ondh,   Rent  Act  s.  108  els.  [8)   and   (10). 

The  plaintiffs  alleging  themselves  to  be 
the  heirs  of  a  deceased  occipany  tenant 
brought  a  suit  against  the  landlord  in  the 
Civil  Court  for  the  possession  of  the  holding 
on  the  allegation  that  ho  had  after  the  death 
of  the  tenant  taken  illegal  possession  thereof 
and  got  the  mutation  of  names  wrongly  effect- 
ed in  his  favour.  The  landlord  pleaded  that 
the  Civil  Court  had  no  jurisdiction  to  try  the 
suit  and  that  such  a  suit  was  exclusively 
reserved  for  the  Revenue  Courts. 

Held,  that  the  real  question  for  decision 
in  the  case  was  whether  the  plaintiffs  were  en- 
titled to  fucceed  to  the  right  of  occupancy  ag 
heirs  of  the  deceased  te  ant,  that  until  such 
question  was  determined  no  relationship  of 
landlord  and  tenant  could  be  established  to 
enable  the  plantiffs  to  claim  relief  in  the 
Revenue  Court ;  and  suit  was  therefore  right- 
ly instituted  in  the  Civil    Court. 

Thakur  Kishen  Kuar  v.  Mahant  Baj- 
rang  Das  (1)  and  Pern  Kuar  v.  Apparbali 
Singh  (2)  followed.  RaGHUBAR  DAYAD 
u.CHANDAN  AND  ANOTHER.     10  0  C  23- 

56  Civil  and  Revenue  Courts— Suit  for 
recovery  of  patwari  rate  tfrom  under-pro- 
prietor— Jurisdiction  of  rent  court.  11  O 
G  326. 

See  Oudh  Rent  Act  XXII  of  1886  Section 
108  {2). 

57  Civil  and  Revenue  Courts— Suit  for 
rent  based  on  the  tender  of  proper  patta-^ 
Madras  Act  V III  of  1865  (Rent  Recovery  Act). 
Ss.  9  and  72— Dismissal  of  a  revenue  suit 
for  enforcement  of  acceptance  of  patta—Res 
judicata. 

A  decision  of  the  Revenue  Court  dis- 
missing a  suit  for  the  enforcement  of  hc- 
ceptance  of  patta,  under  S.  9  of  the  Rent 
Recovery  Act,  would  not  operate  as  res- 
judicata,  in  a  civil  suit  for  the  same  fasli 
based  on  the  tender  of  the  proper  patta, 
as  the  Revenue  Court  has  no  iurisdiction  to 
decide  such  suit  for  rent  (25  A  189,  29  G  707, 
20  M  392  ref.) 

If,  instead  of  dismissing  the  suit,  the 
Revenue  Court  has  settled  the  terms  of 
the  patta,  the  terms  so  settled  would  have 
constituted  the  final  contract  between  the 
parties  as  to  rent  for  the  fasli,  and  the 
Civil  Court  would  have  been  bound  to 
enforce   this   contract    under   S.   72    of   the 
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Act   27  M  15   expl.     KEDAMBI    VENKATA- 
CHAIUAR  V.  LAKSRMI  DOSS.    17  M-    L-  J- 

601    3  ML.T  106 

68  Civil  and  Hovonue  Courts— Suit  for 
wages  —  lirtte  fixod  by  record  of  rights 
— Suit  by  a  chamar  for  recovery  of  huq  sep — 
Punjab  Tenancy  Act  XVI  of  1B87  S.  77  (8)  (J). 
Held,  that  a  suit  by  a  chamar  for  the 
recovery  of  liaq  sep  duo  to  him  under  the 
terms  of  the  Wajib  ul-arz  of  the  village  is 
cognizable  by  a  Civil  Court.  GUJAR  v. 
DULA.  88  P.  W-  R  ,  1908-178  p.  L-  R-, 
1908=41.  p.  L.R  1908. 

b^—Ciml  and  Revenue  Cou,rts — Punjab 
Tenancy  Act  (XVI  of  1887),  Section  77  {3)  (n) 
— Suit   on   bond  executed  for  arrear   of  rent. 

A  suit  for  recovery  of  money  due  on  a 
bond  the  consideration  for  which  is  arrears 
of  rent  is  cognizable  by  Civil  Court  and 
not  by  Revenue  Court.  AMRIT  L'^L  v. 
BHAGWANA.  41-  P.  R-  1907-80  p.  L.  K. 
1908- 

60  Civil  and  Revenue  Courts  -Punjab  Ten- 
ancy Act  (XVI  of  1887),  Section  77  (k) -Claim 
partly  cognizable  by  Civil  Court  and  partly  by 
Revenue  Court — Decree  for  possession— Claim 
for  mesne  profits  against  judgment  debtors  and 
surety. 

The  execution  of  a  decree  for  possession 
of  one  half  of  certain  land  in  the  posses- 
sion of  the  judgment-debtors  was  stayed 
pending  their  appeal  on  the  judgment- 
debtors  and  a  surety  agreeing  to  pay  the 
plaintiff  the  produce  of  the  land  for  the 
pericd  during  which  fxecution  was  stayed 
in  case  the  first  Court's  decree  was  up- 
held on  appeal.  After  the  dismissal  of  the 
appeal  the  plaintiff  sued  in  the  Civil  Court 
for  produce  of  the  land  decreed  to  him 
for  the  period  the  decree  was  stayed.  The 
Court  returned  the  plaint  on  the  ground 
that  the  suit  was  cogaizable  by  the  Revenue 
Court. 

Held,  that  the  claim  as  regards  the 
judgment  debtors  being  a  claim  by  a  co- 
sharer  for  the  share  of  the  profits  of  an 
estate  was  cognizable  by  the  Revenue  Court 
under  section  77  (k)  of  the  Punjab  Tenancy 
Act  and  the  claim  as  against  the  surety 
being  based  on  contract  was  congizable  by 
Civil  Court. 

That  the  plaintiff  must  amend  his  plaint 
and  bring  his  suit  either  in  the  Civil  or 
the  Revenue  Court  or  in  both,  according 
as  the  jurisdiction  lay,  the  suit  as  brought 
was  congizable  neither  by  the  Civil  nor  by 
the  Revenue  Court.  HAFIZ  MUHAMMAD 
V,  GHULAM  JILANI.  186  ?.  L-  R.  1804- 
81  p.  r..,  1904. 

6i  Civil  and  Revenue  Courts^Madras  Act 
III  of  1895,  S.  13  {1)— Proviso  II  and  6.  21 
—  Kurnam  emoluments— Jurisdiction  of  Civil 
Courts  in  suit  to  recover  land  as  emoluments, 
defendant  denying  the  factum  of  emolument 
— "  Sitch  decision,  "  meaning  of- -Object  of 
enactment. 

Per     Curiam  .-—Civil    Courts    have    no 


jurisdiction  to  try  a  suit  for  recovery  of 
lands  alleged  by  the  plaintiff  to  bo  the 
emolument  of  his  oflica  of  Kurnam,  even 
though  the  defendant  denies  they  are  the 
emoluments  of  tbe  office. 

Per  Chief  Justice  ;  — The  words  "  emolu- 
ments of  any  such  officer  "  in  Ss.  13  and 
21  of  the  Act  should  bo  construed,  as  in- 
cluding a  claim  for  lands  which  are  alleg- 
ed to  constitute  the  emoluments  of  the 
office. 

There  is  no  reason  to  construe  the 
word  "  emoluments  "  in  S.  21  of  Act  IH 
of  1895  (Madras)  as  limited  only  to  emolu- 
ments when  there  is  no  dispute  as  to  what 
constitutes  the  emoulments. 

The  words  "  such  decision  "  in  proviso 
to  S.  13  mean  decision  given  in  which  one 
of  the  facts  in  issue  is  whether  the  emolu- 
ments consist  of  land  or  of  an  assignment 
or    revenue  payable  in  respect  of  land. 

Per  Miller  J  :—S.  21  must  be  read  with 
S.  13  so  as  not  to  deprive  a  suitor  of  all 
remedy  in  cases  not  falling  within  S.  13  ; 
consequently,  all  suits  not  within  the  terms 
of  S.  13  (1)  are  cognizable  by  the  Civil 
Courts. 

Emoluments  may  be  lands. 

Proviso  ii  to  S.  13  (1)  applies  only  to 
the  special  case  in  which  it  is  found  or 
admitted  that  the  inam  is  to  be  taken  out 
of  the  land  sued  for,  but  the  plaintiff  al- 
leges and  the  defendant  denies  that  the 
Kudivaram  as  well  as  the  Melvaram  is  a 
part  of  the  inam. 

Objects  of  the  enactment  explained.  13 
Mad.  U  distinguished.  KESARaM  NARSIM- 
HULU  V.  VUDDANDA  ROW.  1  M.  L.  T. 
S8I -16  M.  L.  J.  514=80  M.  126  (F  B ). 

62  Civil  and  Revenue  Cotirts—N  W  P  {U, 
P.  Land  and  Revenue  Act  III  of  1901)  Ss.  Idi 
and  233  (m) — Suit  to  recover  money  erroneously 
collected  for  GovernmetU  revenue. 

Held,  that  a  suit  to  recover  from  a 
lambardar  money  erroneously  realized  by 
the  lambardar,  by  means  of  procsbdinga 
taken  under  S.  184  of  the  United  Provinces 
Land  Revenue  Act,  lies  in  a  Revenue  Court, 
and  not  in  a  Civil  Court  1  A.  26  distinguish- 
ed. SAIDUN-NISSA  v.  ZAHUR  ALI,  A,, 
W.  N.  (1907),  156. 

63— ^ivil  and  Revenue  Courts— Suit  to 
recover  money  paid  to  release  property  from 
unlawful  attachment — Maintainability  of,  ia 
a  Civil  Court.  A.  W.  N.  1906  P.  114  Col.  323. 
P.I. 

Q^—Suit  to  set  aside  a  lease  of  co-parcenary 
property. 

Held  that  a  suit  brought  by  a  co-sharers 
agaiiist  a  lambardar  to  set  aside  a  lease  of 
co-parcenary  property  granted  by  the  lam- 
bardar as  ID  excess  of  his  powers  was 
poperly  cognisable  by  a  Civil  Court  (A.  W.  N. 
1897  P.  207  ref)  NIHaL  CHaND  v. 
RUSTAM  ALI  KHAN,   A-  W-  N-   (1908) ,  77 

=6  A.  L.  J.  664. 
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65  Taiukdar,  cbjectlon  by,  in  a  -partitinn  pro- 
ctit'diug  between  under  proyrioLors — Land  Re- 
venue Act  {HI  of  1901),  6'.  ill. 

In  a  parLitiou  proceeding  botwoou  the 
under-propiietors  iu  a  Mahal,  the  Talukdur 
of  the  village  lodgod  au  objoctioo  about 
cortaia  lauds  claimed  by  the  uuder-pro 
prietors  not  boiug  part  of  their  under-pro- 
prietary holding. 

Held,  that  the  objection  of  th«  Talukdar 
could  be  entertained  under  S.  Ill,  Act  ill 
of  1901.  SHANKAK  BaKHSH  SINGH  v. 
bAKDAR  SINGH,     H  O.  C-  252- 

66— Civil  and  Revenue  Courts— To  decide 
whether  land  is  rent-free  or  rent-paying— 
Jurisdiction  of  Revenue  Courts,  nature  of 
7  C.  L.  J.  202  Ool  944  P.  I. 

74— Civil  and  Revenue  Court  -Court  to 
succeed  to  interfere  as  to  costs  6  0.  C.  52 
Col.  1243  P.  I. 

Jurisdiction  of  District  Judge. 

1  District  Judge  in  appeal  in  rent  casstt— 
Revision — Appellate  Court's  order  directing 
Civil  C<jun  to  receivii  plaint  first  returned 
by  it  for  presentation  to  Rent  Court— Reyit 
Act  {XXII of  1686),  ss.  124 A,  I24B,  124C,  124D, 
—Contract    Act    [iX    of    1872),    s.     25. 

The  plaintiff  first  sued  in  the  MunsiS's 
Court  claiming  Rs.  bO,  as  his  share  of  the  va 
lue  of  some  rice,  the  produce  of  certain  land 
aliegiug  that  he  was  a  partner  with  the 
defendant  in  the  cultivation  of  that  land. 
The  Muusiff  framed  issues  an«l  took  some 
evidence  but  came  to  the  conclusion  that 
the  plaintiS  was  a  sub- tenant  of  the  defend- 
ant and  not  hia  partner  and  that  the  suit 
was  one  for  the  R'ent  Court.  The  Munsiff 
returned  the  plaint  for  presentation  to  the 
proper  Court.  The  plaintiff  then  took  his 
case  to  the  Rent  Court  which  found  that 
the  plaintiS  was  not  a  sub-tenant  and 
"  dismissed  the  plaint.  "  The  plaintiff 
thpu  appealed  to  the  District  Judge  who 
direcLiid  that  the  plaint  should  be  returnoa 
to  ibe  plaintiff  for  the  purpose  of  being 
presented  to  the  Munsiff.  The  plaintiff 
went  to  the  Muusiff's  Court  again.  The 
Munsiff  tried  the  case  as  a  Court  of  Small 
Causes  aud  found  as  a  fact  that  the  produce 
was  40  mauuds  worth  Rs.  40  aud  that, 
if  It  were  not  for  one  point,  the  plaintiff 
would  be  entitled  to  a  half  share  in  that 
sum.  But  the  Munsiff  held  that  his  own 
first  order  was  absolutely  final  aud  that 
the  District  Judge  had  no  jurisdiction  to 
mnke  the  order  he  did. 

Held,  that,  with  reference  to  the  sec- 
tions 124a,  124b,  124c.  124d,  the  District 
Judge's  order  was  tquivaleut  to  a  remand 
of  tlio  case  to  the  Civil  Court  and  was 
binding  on  the  Munsiff  and  that  therefore 
the  plaintiff  was  entitled  to  a  dicroo. — 
SHANKAR    V.  BHAWANI,   5  O  Q-,  332- 

2  District  Judge-— Religious  ernlowmont  j 
Act  3.  16 — Removb,!  of  trusiee  — Ruloreuco  to  | 
MbitraLiQa    12  M.  L.  J,  481  GoL  71  P»  L         \ 


Juribdiccion  of  District  Judge 

(Cuntd.J 

3  District  Judge — Suit  against  admiiiia- 
trat.or-Generiil  as  representing  a  private  e.stata. 
6  B.  L.  R.  54G-2B  li.  52*j  Col.  I'Jl  P.  II.  No  4. 

4  District  Judge  to  appoint,  receive  and 
to  take  over  management  of  private  in- 
dividual's estate  with  their  consent  28  C. 
680  Col.  1320  P.  I. 

5  District  Judge— To  prohiWt  touts  from 
entering   court,   26    M.   506   col   511    P.  I. 

6  District  Judge  to  refer  a  suit  for  re- 
moval of  trustee  to  arbitration  11  M.  L.  J. 
3iJ7    col    1703    P.  I.  • 

7  District  Judge  to  remand  case  after 
it  had  been  tried  on  the  merits— 7  G.  L.  J. 
379   col    1467  P.  I. 

8  District  Judge— To  remand  in  rant 
cases.  2  A  L.  J.  119.  See  N.  W.  P.  Tenancy 
Act  II  of  190  L.  S.  196,  197. 

8  District  Judge  to  reopen  exparte  decree 
which  was  appealed  against  to  the  Chief 
Court  by  the  plaintiff  4  P.  R.  1901  col 
1459   P.  1.  ^ 

9  District  Judge  to  •re-transfer  case  from 
his  file  A.  W.  N.  1902  P.  66,  24  A.  304  cot 
1064  r.  I. 

10  District  Judge  to  transfer  case  with- 
drawn by  him  from  a  subordinate  court  to 
his   own    file   10  G.  W.  N.  902   col  791    P.  1. 

\l  District  Judge  to  transfer  part-heard 
case,  9  C.  W.  N.  705—32  G.  875.  col  701 
P.  I. 

13  District  Judge  to  withdraw  an  appeal 
from  a  subordinate  Judge  to  whom  it  had 
been  transferred  and  transfer  it  to  an 
additional  District  Judge  10  G.  W.  N.  841 
col.  7i>7  P.  I. 
Jurisdiction  of  executing  Court. 

1  Executing  Court  to  modify  decree  — 
4  B.  L.  R.  531—26  B.  707  col   1008    l^  11. 

2  Executing  Court  to  order  demolition 
of  construction  by  decree-holder  in  excess 
of  p«ovisioua  in  decree.  2  A.  Li.  J.  573  col. 
109i    P.  I. 

3  Executing  court  to  question  the  juris- 
diction of  Court  which  passed  the  aocree 
31   C.    922  col.    1499    P.  1. 

4  Pir.st  class  Subordinate  Judge— Lands 
valuing  bulow  Rs  5,000  situated  out.-.ide  his 
ordinary,  but  within  his  special.  8  B.  L.  R. 
516  col    191    P.  11.  ^ 

5  Eirst  court  to  stay  execution  pending 
appaai   31    C.    373    at    376   col    1652  P.  1. 

Jurisdiction  of  Foreign  Court. 

1  Foreign  Court— Defendant  not  carrying 
business  either  personally  or  through  agoui 
—  Defendant  not  a  permanent  resident  within 
jurisdiction    29  C.    509    coi   1051    P.  I. 

2  Foreign  Court— Notice  not  served  on 
defendant^   effect   of.28.C.  641    col    506  P.  II. 

3  Foreign  Court — ^ran^mis«)lon  for  elec- 
Lioii   29   C.    400   col    1071    P.  I. 

4  Further  app^-al.  SceCP.C,  (1882)  S. 
0S4  Funjub  Courts  Act  VIII  of  1884  ti  4  d. 
(ij  and   oikct   Local    Aui^ 
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Jurisdietion  of  High  Court. 

1  Higli  ('ourt— Adniinielration  suit-Frau 
duleiit  dccroes  and  deeds— Setting  aside  of 
2  C.  L.  J    18U  33  C,  180    P.  0.    col    203(3  P.  I. 

2  High  Court— Appoiutmout  of  guardians 
for    infai\ts.  2    A.L.J.    81    col    807    P.  1. 

3  High  Court — Attornoy'H  application  for 
taxation  of  his  bill  of  coats  for  business 
nor,  transacted  in  court -Jurisdiction  of  High 
Court  to  mnko  order.  10  B  L  R  76  col  674 
P    II. 

4  High  Court— Cause  of  action— Contract 
— Place  of  contract  and  of  its  breach  different 
27   M   494   col   349  P  II. 

5  High  Ci.tirt—Charlfr  party— Statutes  24 
Vic,  C.  10  Section  6  and  53  and  54,  Vic.  C. 
27  S.  2  suh'Scction  2—Slii'p — Lien— Jurisdic- 
tion  of  High  Court. 

Section  G  of  Statute  24  Vic.  0.  10  re- 
lates to  a  suit  brought  by  the  owners  of 
any  goods,  or  the  consignee  of  any  .goods, 
or  the  assignee  of  any  Bill  of  Lading.  It 
is  not  correct  that  an  action  on  the  Ad- 
miralty side  will  only  lie,  if  the  suit  is 
brought  upon  the  ftill  of  Lading,  and 
brought  where  a  contract  is  directly  proved 
between  the  shipper  and   ship   owner. 

A  suit  may  also  lie  under  the  section 
for  any  breach  of  duty  imposed  upon  the 
owners   of   a   ship. 

There  can  be  no  lien  on  anything  un- 
less   there    is   possession    of   that   thing. 

The  owner  of  a  ship  has  no  lien  for  the 
hire  stipulated  by  charter  party  for  the 
voyage,  on  the  goods  shipped  by  the  char- 
terer, as  ihe  latter  is  the  owner  of  the  ship 
for  the  voyage,  and  the  first  owner  has  no 
possession  of  the  ship  or  goods  without  which 
there  can  be  no  lien.  THE  BOMBAY 
FLOUR  MILLS  CO.  LD.  v.  S.  S.  A.  A.  R 
VAK.    6  B  L  R  466. 

6  High  Court— Commission  agent— Place 
of   payment   of    debt.     30  B  167  col   350  P  II. 

7  High  Court— Competency  for  a  (single 
Judge  of  a  High  Court  to  reject  an  applica- 
cation  for  admission  ot  a  second  appeal.  A 
W    N    1906   P   63    col    1241   PI. 

8  High  Court  — Complaint  to  subordinate 
Judge  against  pleader— Civ.  Pro.  Code,  S.  622 
— Bevision — Criminal — Procedure  Code,  S.  195, 
439— Act  No.  XVIII  of  1879  {Legal  Practi- 
tioners Act)   S.    14-  Jurisdiction. 

A  litigant  made  a  complaint  by  letter  to 
the  Surbordinate  Judge  charging  a  pleader 
with  professional  misconduct  which  was 
"filed"  by  the  Subordinate  Judge  on  a 
similar  complaint  being  sent  to  the  District 
Judge  the  latter  having  inquired  into  its 
authenticity,  sent  it  to  thu  Subordinate  Judge 
for  inquiry  and  report.  The  Subordinate 
Judge,  thereupon  instituted  an  inquiry  un- 
der section  14  of  the  Legal  Practitioners 
Act,  as  a  result  of  which  he  granted  sanc- 
tion to  the  Pleader  to  prosecute  for  perjury 
one  of  the  witnesses  who  had  appeared  be- 
fore him  in  the  course  of, the  inquiry,  and 
this  order  was  confirmed 'by  the  District 
Judge. 

S4dt  that  the  High  Court  bad  no  ju* 


JuriedictionofHihg  Court    (Contd.)i 

risdiction  to  onterfero  with  the  order  of  the 
Subordinate  Judge  under  either  section  195. 
or  section  439  of  the  Code  of  Criminal  Pro- 
cedure; nor  could  it  interfere  under  Section 
622  of  the  Code  of  Civil  Procedure,  inas- 
much as  the  Subordinate  Judge,  (though  h€ 
possibly  mistook  the  meaning  of  the  District 
Judge's  order  addressed  to  him)  had  juria- 
diction  to  .  inquire  into  the  truth  of  tho 
charge  made  agninst  tho  pleader.  MAZHAR 
HASAN    V.   SAID    HASAN,    AWN    (1908) 

273. 

•  9  High  Court— Letters  Patent,  1865,  cl.  12 
— "  Suits  for  land  or  other  irrmiov cable  'pro- 
perty ''  —  Cause  of  action— Suit  for  title  to  land 
situate  outside  the  original  jiitisdictiou  of 
the  High  Court  Jurisdiction  of  the  High  Court 
as  limited  by  the  Charter — Suit  for  adminis- 
tration. 

Tha  plaintiff  brought  this  suit  in  the 
High  Court  for  a  declaration  that  he  is. 
entitled  to  immediate  and  absolute  posses- 
sion of  properties,  both  moveable  and  im- 
moveable, the  latter  being  wholly  situated 
outside  the  local  limits  of  the  ordinary  ori- 
ginal civil  jurisdiction  of  the  Court,  for  the- 
construction  of  his  grandfather^s  will  under 
which  he  claimed,  for  an  account  by  the- 
executrix  of  the  will,  for  the  administration 
of  the  testator's  estate  and  other  reliefs,  alle- 
ging, inter  alia,  that  the  principal  defen- 
dant was  residing  in  Calcutta,  and  that  there 
was  personal  property  of  the  testator's  within 
the  jurisdiction  of  his  Court  at  the  time 
of    the    institution    of    the    suit. 

Held  that  this  was  a  'suit  for  land'  with- 
in the  terms  of  cl,  12  of  Letters  Patent, 
1865,  and  the  High  Court  had  no  jurisdic- 
tion to  entertain  it.  The  meaning  of  the 
words  "suits  for  land  or  other  immoveable 
property"  in  cl.  12  of  Letters  Patent,  dis- 
cussed. Delhi  and  London  Bank  v.  Wordie, 
(I  L  R  1  Cal.  249);  Kellie  v.  Fraser,  (I  L 
R  2  Cal  442);  Seshagiri  Rau  v.  Rama  Rau» 
f'l  L  R  19  Mad  448)  referred  to.  HARA 
LALL  BANERJEE  v.  NITAMBINI  DEBI, 
29  C  816. 

10  High  Court— Enquiry  into  validity  of 
acts  passed  by  local  Legislative  councils. 
27   B    424  col   1199  P  I, 

11  High  Court — Enrolment  of  vakils  in 
Kumaon  and  Garhwal  A.  W.  N.  1902  P  86— 
24    A  24  A.  348  Col.  501  P.  I. 

12  High  Court— Extent  of  jurisdiction  by 
Act  12— Letters  Patent.  17  M.  L.  J.  304,  30  M. 
348  Col.  1061  P.  II. 

13  Ghairmumkin  land  attached  to  a 
well — Suit  for  possession  of — Chief  Court's 
power  to  revise  finding  .on  facts  relating  to 
jurisdiction.  12  P.  R.  1907  6  P.  L.  R.  1908. 
See  Punjab  Courts  Acts  (XVIII  of  1884}  S. 
70  (1). 

14  High  Court — Injunction  sought  into 
restrain  proceedings  in  a  Small  Causa 
Court— Power  to  grant  injunction  34  C.  97 

15  High  Court— Injunction  of  restrain 
procedings  in  a  subordinate  Judge's  Court 
— Suitin  ihQ  High  Cuuib  bo  moixoy  due  oa 
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a   balance  of   account— power   to   grant   the 
injunotion   34  C.  101  Col.  1335  P.  II. 

iQ  High  Court  to  extend  letter  of  adiministra- 
Hon  originally  granted  by  a  District  Judge 
beyond  the  juiisdiclion— Succession  Act  V  of 
1865  SS.  '^34,  259. 

Whoro  a  District  Court  has  raada  a 
grant  hmitod  as  to  its  local  oporation,  the 
(Jhief  Court  oaonoi  ainond  the  grant  naade 
by  tbe  District  Juclyo  so  as  to  givo  it 
operation  beyond  the  limits  of  the  District 
Judge's  jurisdiction  to  make  a  grant. 

When  the  attorney  for  the  executrix 
and  the  District  Judge  wore  both  aware 
that  effects  of  the  testator  existed  in  British 
India  outside  the  Punjab,  bat  in  spite  of 
this  the  one  applied  for  probatOj^  aud  the 
other  granted  letters  of  administiatiou,  not 
with  the  will  but  with  a  copy  of  the 
will  annexed  and  the  will  was  not  filed, 
as  prescribed  by  Section  259  of  the  Succes- 
sion Act  held  that  the  procdodings  to  obtain 
the  grant  were  so  defective  in  substance 
that  the  grant  should  be  annulled  under 
Section  234  of  the  Act.  IN  THE  GOODS 
OF  ARTHUR  GRANT.    I.  p.  R.  1902. 

17  High  v.ourt — Mandamus — Pleadership 
boards   28   C.    479   col   448   P.  I. 

18  High  Court— Original  aside,  if  may 
restrain  disturbance  of  possession  of  iminove- 
abla  property  out  of  jurisdiction.  12  0  W 
N  1065  col  :  VIG  P  II. 

18  a.  High  Court  in  Original  side — Arrest 
— Power  of  High  Court  in  the  exercise  of  its 
ordinary  original  Civil  jurisdictiun  to  issue 
warrant    against    the  judgment-debior. 

Where  a  Judge  of  the  High  court,  in  the 
exercise  of  his  ordinary  origi,ual  oivil*  juris- 
diction, directed  a  warrant  to  issue  against 
the  person  of  a  judgtueot-debtoi'  wherever 
he  might  be  found  in  the  'Prisidency  of 
Madras— 

Held,  that  the  order*  was  not  in  accord- 
ance with  law.  RAJ-\H  R\MNAD  u.  SEE- 
THARAM   CHETTY.     26  M  120- 

19  High  Court  —  Original  side,  Jurisdic- 
tion of —Suit  for  damages —Breach  of  agree- 
ment :— 

An  agreement  by  a  defendant  that  he 
will  jointly  aod  in  parLicipitioti  with  the 
plaintiCi  "look  after  and  maaage "  ooitain 
appeals  filed  by  the  plaintiff  iu  ciie  High 
Court,  and  will  bear  a  moiety  of  the  costs  lo 
be  incurred  therefor,  does  not  necessarily 
give  jurisdiction  to  the  Original  Side  of  the 
High  Court  to  entertain  a  suit  to  recover 
damages  for  breach  of  such  agreement. 
Where  the  agreements  were  executed  where 
tne  parties  resided  and  the  property  affect- 
ed by  them  was  in  the  mofussil,  the  High 
Court  has  no  jurisdiction  to  entertain  a  suit 
based  on  such  agreements,  unless  they  con- 
templated something  which  necessarily  had 
to  be  performed  within  the  jurisdiction,  e.g. 
the  iustruotious  must  necessarily  be  given 
or  the  costs  iucuired  mast  necessarily  be 
paid  within  the  jarisdictioM.  UIM  \  S  \NivAR 
PROSAD  V.  DWAiiKA  NATH  MITIEU.    1 


C   L  J  219. 

20  High  Court  in  original  side,  to  setj 
aside  docreo  of  mofuswil  court  on  the  ground 
of  fraud— Letters  Patent— Suit  for  land.  30 
C    3G9  col  1767   P  I. 

21  High  Court-  Inspection  of  documents 
— High  Court's  interferenco  in  revision  with 
the  execise  of  discrotion  by  inferior  courts. 
30  M  230   ool;   433    P  II. 

22  High  Court— RHief  of  insolvent- debtors 
sitting  in  Bombay —Insolvency  Act  (Indian) 
(11  and  12  Vict.,  C  HI)  sees  27,  26 -Jurisdic- 
tion of  the  Insolvent  Court  outside  the  Bom- 
bay Presidency — Person  in  possession  of  In- 
solvent's property  can  be  directed  to  hand  it 
over  to  the  Official  Assignee. 

The  Court  for  the  relief  of  insolvent 
debtors  sitting  in  Bombay  has  jurisdiction 
to  make  an  order  under  section  26  of  the 
Indian  Insolvent  Act  against  a  person  resid- 
ing outside  the  Bombay  Presidency.  In 
Z^eGANESHDAS  PANALAL.  10  B  L  R  77 
=  32  B198. 

28  High  Court — Revision — Decree  un- 
supported by  any  evidence.  10  C  W  N  14 
col:    1341  PI. 

24  High  Court — Revision  of  District 
Judge's  order  granting  sanction  to  prose- 
cute—Meaning of  any  case.  6  O  C  216  col 
1321  P  I. 

25  High  Court  in  revision  has  the  power 
vested  in  a  court  of  appeal  to  fix  a  fresh 
date  for  deposit  of  money.  GANGADHAR 
vANRUDH   SINGH.     HOC   144- 

See   Pre-t>nipfion. 

26  High  Court  in  revision  in  small  oauseg. 
-Second    appeal.     27    A    200   col  :   1259   P  I. 

27  High  Court  in  second  appeal —Power 
to  dpal  with  inference  of  fact  or  law.  6  C  W 
N    185  col:    1250  P  1. 

28  High  Court— Sambalpur  District-Ex- 
tension of  jurisdiction  to  place  not  withio 
jurisdiction  of  anv  High  Court  if  ultra  vires. 
12  C  W  N    657  col ;   525    P  IT. 

29  High  Court-Suit  for  declaration  that 
plaintiffs  were  entitled  to  possession  and 
enjoyment  of  '*  talao  "  situate  outside  juris- 
diction of  Bombay  High  'ourt,  6  B  L  R 
959-29  B   249   col  :    34G  P  TI. 

80  High  Court-Sumn':ary  to  enforce  soli- 
citors lien.  7  B  L  R  547  P  II  ool:  1120 
I*  IT. 

81  High  Court — Solicitor's  cn<ifs -TA^n—- 
Compromisp  of  /^uif  by  parties -^ Summary  j uris- 
dicHon  — Motion  by  solicitor  for  Ins  cos's —  So- 
licitor's right  to  oppose  clipvt's  motion — Collu- 
sion— Fraud — Nego/inble  security — Conditional 
payment. 

The  High  Court  of  Bombav  has  a  sum- 
mary jurisdiction  of  an  equitable  character 
over  its  suitors  in  respect  of  the  Hen  of  a 
solicitor  for  his  costs. 

A  solicitor  engaged  by  ft  party  to  a  suit 
has  a  right  to  come  in  and  sav  that  befora 
any  order  is  passed  on  the  banip  of  ^  cora- 
promise  arrived  at  privately  between  the 
parties  eft'ect  should  be  given  to  his  lien. 
Whether  the  solicitor  moves  the  Court  by 
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an  application  of  his  oivn  or  nppears  to  op- 
pose a  motion  of  the  pvrt.y  aguinst  wliom 
the  lien  for  costs  is  alioged  to  arise,  in  either 
caao  ho  calls  in  aid  the  cquitahlo  intorforenco 
of  tho  court  under  its  summnry  jurisdic- 
tion ;  and  in  enforcing  it  the  court  must 
be  guided  by  the  principles  of  English  law. 
10  B..  248    and    25    cal  :    887   referred  to. 

There  must  he  clear  evidence  of  collu- 
sion and  oonspirncy  to  deprive  a  aohoitor  of 
his  oosta. 

Wboro  tho  compromiae  arrived  at  be- 
tweon»the  parties  to  a  suit  is  collusive  or 
fraudulent  and  made  with  a  view  to  deprive 
a  solicitor  of  his  costs,  the  court  will  order 
the   award  of  costs  to  the  solicitor. 

Tho  giving  of  a  negotiable  security  by  a 
debtor  to  his  creditor  operates  as  a  condition- 
al payment  only  and  not  as  a  satisfaction  of 
the  debt  unless  the  parties  agree  so  to  treat 
it.  And  the  presumption  ordinarily  is  that 
the  effect  of  giving  or  taking  a  bill  or  note 
is  that  the  debt  is  conditionally  paid.  CUL- 
LIANJBE  SANGJIBHOY  v  RAGHAWJEE 
VIGPAL  LAKSHMIBAI  v  CULLIANJEE 
SANGJIBHOY.     6  B  L  R  879. 

32  High  Court— Temporary  injunction- 
Injunction  to  a  person  not  to  proceed  into 
his  suit  in  the  small  cause  court  at  Bombay 
lOBL  R  1141    col:    1342  P  II. 

83  High  Court— To  appoint  guardian— 
(U  P)  Letters  patent  S  12  if  affected  by  S  9 
of  Guardian  and  Wards  Act.  2  A  L  J  81 
col :   807   P  1. 

84  High  Court,  to  dispense  with  the 
production  of  the  oetificate  mentioned  in 
col  116  of  the  originai  side  of  the  High 
Court.     3o  0  915   col :   1122   P   II. 

35  High  Court  to  examine  in  second  ap- 
peal the  evidence  as  to  usages  having  the 
force  of  Law.  29  M  24—16  \[  L  J  8  col 
1254    P  I. 

86  Sigh  Court—Rule  195- Expenses  to  loii- 
ness  after  he  has  given  evidence— Jurisdiction 
of  Court  to  aioa^d  —  SubpcBna  to  produce  do- 
cuments—Aitendance  in  person— Witness  not 
examined  by   the   summoning  party. 

The  High  Court  has  jurisdiction  by  rule 
195  of  its  rules  to  award  reasonable  sum  to 
a  witness  for  bis  expenses  even  after  he  has 
given    his  evidence. 

When  a  witness  has  been  summoned  to 
prodiflce  documents,  whether  he  should  pro- 
duce them  himself  or  by  one  of  his  servants, 
is  a  question  which  must  be  left  to  his 
discretion  unless  the  suramo/is  distinctly 
tells  him  that  he  might  depute  one  of  his 
gervants   with    the   document. 

It  does  not  lie  in  the  mouth  of  a  party 
summoning  a  witness  to  produce  a  docu- 
ment or  documents  to  say  that  if  the  wit- 
ness had  no  documents  to  produce  he  was 
bound  to. tell  them  instead  of  attending  the 
Court   in    obedience    to  the    summons. 

A  witness  subpoenaed  by  a  party  to  a 
cause  does  not  lose  his  right  to  be  paid 
the  ren^nnnhio  exp-^nf^ps  of  aoUMidanoe  at  the 
Court  by   that  i)a,ii'y   meteiy  beottuso  he  hd,a 
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not  been  examined  for  the  said  party,  and 
the  circurastanoo  that  the  witness  is  ex- 
amined for  the  other  party  does  not  make 
any  dilTorenco  and  extinguish  tho  right 
which  tho  witness  had  against  the  party 
who  8ubp(jonaod  him,  if  the  witness  attends 
the  ('ourt  on  that  subpoena,  PREM  CHAND 
WaDILAL  v.  G.  F.  BURDITT  &  CO.  In 
re:  WILLIAM  BULLOCK.  6  B  L  R  1025 
-28  B  647. 

87  Appeals  transferred  by  Judicial  Commis- 
sinner  of  North- West  Frontier  Province  to- 
Chief  Courts  87  A— North  West  Frontier 
Province  Laio  and  Justice  Regulation  (VI I  of 
1901.} 

Held,  that  the  Chief  Court's  jurisdio* 
tion,  as  a  court  of  civil  appeal,  has  been 
defined  by  its  Constitutive  Act,  and  in  res- 
pect of  certain  special  proceedings,  this 
jurisdiction  has  been  enlarged  by  Acts  ema- 
nating from  the  same  authority  which  con- 
stituted the  court  and  defined  its  jurisdic- 
tion limits.  It  has  no  other  jurisdiction  as 
such  Court  of  appeal,  and  this  jurisdiction  can 
not  be  extended  extra-territorially  to  North- 
west Frontier  Province  by  S  87  A  of  the 
above  Regulation  which  wag  made  under  a 
Statute,  which  is  not  in  force  in  the  Pro- 
vince in  which  the  Court  is  situate,  and 
by  an  authority  (the  Governor  General  in 
Executive  Council)  whose  powers  of  legis- 
lation are  exceptional,  special  and  strictly 
limited  under  that  Statute.  The  Jurisdic- 
tion of  Chief  Court  cannot  be  extended  or 
modified  except  by  an  Act  of  the  Legisla- 
ture. JODH  NATH  V.  SADHU  RAM,  60 
P  R  J907  (F  B) 

88  High  Court  to  interfere  in  second 
appeal — New  case  set  up  by  lower  appellate 
court— Finding  of  fact  unsupported  by  evi- 
dence.    29   B  1   (P   C).   col   1255   P  I. 

89  High  Court  —  Persons  residing  in 
Shanghai  and  carrying  on  partnership  business 
in  Bombay  Insolvency  Act.  S.  6 — Insolvent 
Debtor's  Court  at  Boritbay — Jurisdiction — "  Re- 
side.^' 

Held,  that  a  person  residing  at  Shanghai 
and  carrying  on  business  in  partnership  ia 
Bombay  cannot  present  his  petition  to  the 
Insolvent  Debtor's  Court  at  Bombay  to  have 
the  benefit  of  the  Aot.  (1867)  2  Ind  Jur  N 
S  326  and  21  B  405  relied  oh  11  B  L  R  254 
(1880)  16  Ch  D  484  (1882),  22  Q  B  D  1  (1901) 
A  G  102  (1873)  L  R  8  Ch  374  (1879)  12  Ch  D  522 
(1892)  2  Q  B  263  refoi^red  to.  RE  M^NEKJI 
PESTONJI  TALATI.     IQ  B  L  R   84. 

40  High  Court  to  restrain  suit  in  Pre- 
sidency Small  Cause  Court — Admissroa  of  set 
of!  by  plaintifl— Suit  by  defendant  in  Small 
Cause   Court  —  9  C   W    N  748   col   1445  P  I. 

41  High  Court  to  revise  order  made  by 
a  <Jivil  Court  under  S.  59  Bengal  Land 
Registration       oL.— 35  C    571    Col   64  P   II. 

42      High    Court  to   btay   proceedings   ia 
Somali   Cause  Court — Reference  to  arbitratioQ 
-31  B  236  col    894   P  K 
43    iiiQh  Com  (,  io  Lraiisfer  :parC  hQard  cas& 
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fmm    Di'^trict   ^ourt   fo  mh  Court— Civil   Pro- 
cn^uTP.    Corln    {Ac*    XIV     of    1RH2),    S^cHon    ^.■^, 
jf)]   (2) — Turisdictl^n  ^f  Di<i'ricf.  Court  to  hea 
appeal— Chavgn   of  pmndivg    Judqp.s, 

A  suit  was  inRtituted  in  tbo  Dintrict 
rourt  and  after  issues  wero  settlod  Mm  High 
Court  transferred  it  to  the  Court  of  the 
Puhordinate  .Tudge  Appeal  against  the  dec- 
roe  of  the  Subordinate  Judge  was  heard 
by  tbf^  District  Court  bu^.  the  Judge  who 
hfard  the  appeal  was  not  the  Judge  who 
settled  the  issues.  On  second  appeal  it  was 
■contended  on  behalf  of  the  appellant, 
(1).  that  the  District  Court  had  no  jurisdic- 
tion to  hear  the  appeal,  and  (2  that  there 
was  no  jurisdiction  to  make  the  order  of 
transfer. 

Heldy  that  the  contentions  were  not 
valid.  PAL\NISAMI  COWNDAN  u.  THON- 
DAMA  COWNDAN.     26  M  595- 

44  High  Court  to  transfer  suit  from 
the  file  of  agent  to  Governor  at  Vizagapafcam 
—  Consent  of  parties,  how  far  cures  defect 
of  jurisdiction.  7  B  L  R  97-28  M  42  (P  C) 
Col    1000   PI. 

45  High  Court  (Calcutta)— Infringement 
of  copyright-2  C  L  J  511  Col,  56  P  I. 

46  High  Court  (Calcutta)  to  deal  with 
copyright  Registers  kept  at  Bombay.  9  C 
W  N  591  Col  55  P  I. 

Jurisdiction  of  Indian  Courts. 

1  To  dismiss  suit  with  leave  to  jQle  fresh 
suit  or  to  enter  a  non-suit— Misjoinder  of 
causes  of  a«tion  and  of  parties.  7  B  L  R  90 
—29  B  219   Col  1591  P  I. 

Jurisdiction  of  Inferior  Court. 

1  To  treat  a  judgment  of  .a  superior  Court 
as  nullity —Cause  of  action.  25  A  48  Col 
1054  P  I. 

Jurisdiction  of  Judge. 

1  To  revise  costs  imposed  on  adjournmant 
—Order  to  pay,  costs  of  -  Power  of  Court  to 
alter. -A  W  N    1902  P  93  col  2029    P  I. 

Jurisdiction  of  Judicial    Commis- 
sioner. 

1  Centrai  Provinces  —  Original  jurisdic- 
tion vested  in  District  Judge  in  Berar — 
High  Court  competent  to  revise  proceedings 
of  the  District  Judge.  2  N  L  R  72  col. 
54  P  I. 

2  Court  of  —  Court  executing  decree, 
power  of,  to  stay  execution.  3  0  C  243  col. 
455   P  II. 

8  Court  of — Partition  case,  transfer  of  — 
Bevouue  Court,  jurisdiction  of  -THAKUR 
BALDEO  BAKH.^H  v.  THAKUR  BaLBHA- 
DUR  SINGH.  7  O  0  142-  S^'c  N  W  P  Land 
Bevemu  Act   III  vf  1901    S.  191,  192. 

4  Mamlatdar  — Suit  about  interference  of 
water  rights— Upper  riparian  proprietor.  25 
B  ^95  col.  199  P  II. 


Jurisdiction  of  Mnnsiff' s  Co«rt. 

1  Munsilt's  Court,  to  direct  registration 
of  will  disposing  of  property  worth  more 
than  «^  2,.^.00  in  value.  17  M  L  J  573  (F  B) 
col:  709  P  II. 

2  Place  of  8Ui«g— Suit  for  damages  for 
breach  of— Contract  of  sale.  7  C  VV  N  912 
col:  1059   P  I. 

3  Port  authorities  at  Karachi  to  order 
vessel  in  Port  to  leave  it  immediately — 
1    S  L  R  201.     See  Ports  Act  X  of  1889   S.  6. 

4  Presidency  Small  Cause  Courts  Act  {XV 
of  1882)  Section  6  -  Rules  under  the  Act- 
Jurisdiction  of  Registrar  to  entertain  appli- 
cation for  new  trial  aftp.r  giving  ex  parte  dec- 
ree- Civil  Procedure  Code.  (Act  XIV  of  1H82) 
Section  622— Chief  Justice,  to  appoint  Judges 
constituting  a  Bench  to  hear  applications. 

The  Registrar  of  the  Calcutta  Small 
Cause  Court  made  an  ex  parte  decree  for 
defendant  making  default  in  appearing  ia 
Court.  The  defendant's  application  ^o  him 
asking  for  a  new  trial  was  rejected.  Oq 
revision 

Held,  that  the  registrar  bad  no  juris- 
diction to  entertain  the  application  after 
the  ex-parte  decree  had  been  made  by  him, 
and  that  the  Court,  as  opposed  to  the  Re- 
gistrar, was  under  the  rules  the  proper  and 
the  only  authority  which  could  deal  with 
an  application  to  set  aside  the  exparte  decree. 

Held,   also,  that  having    regard   to  section 

6  of  the  Presidency  Small  Cause  Courts  Act 
(XV  of  1882),  it  was  clear  that  the  High 
Court  has  jurisdiction  to  review,  under  sec- 
tion 622  of  the  Civil  Procedure  Code,  orders 
passed  by  the  Presidency  Small    Cause  Court. 

Held,  further,  that  the  Contention  that 
inasmuch  as  no  rules  hnd  been  made  un- 
der section  13  of  the  Charter  Act,  assign- 
ing to'ariy  Judges  or  to  any  Division  Bench 
applications  made  in  connection  with  the 
Calcutta  Small  Cause  Courts,  the  Bench  of 
the  High  Court  had  no  jurisdiction  to  deal 
with  it,  and  that  it  could  only  bo  heard 
by  the  Chief  Justice  and  all  the  Judges 
01  the  High  Court  setting  together  was  un- 
tenable. 

Applications  for  revision  against  the 
orders  made  by  the  Presidency  Small  Cause 
Courts  are  made  not  to  the  Bench  taking 
the  cases  of  the  Precidency  Group  as  such, 
but  to  the  Chief  Justice  who  has  power, 
under  section  14  of  the  Charter  Act,  to  de- 
termine what  Judges  in  each  case  shall  sit 
alo»e  and  what  Judge.'^  shall  constitute  the 
various  Divi.^ion  Benches,  and  to  say  whad 
Judge  or  Judges  shall  hear  a  particular  case. 
Whenever  an  application  of  that  nature  is 
mode,  the  Chief  Justice  can  appoint  and 
does  then  and  there  ^appoint  himself  and 
the  Judge  who  may  be  sitting  with  him  to  be 
the  Bench  to  bear  tl  e  application.  MALil- 
DHAR     HAITI     V.   CHOYLONNA     MAITI. 

7  WNC  547-80  0  688- 

5  Question  of  title  between  government 
and  claimant  can  not  be  tried  by  collector 
acting  under  land  acquisition  act.  10  B  Ii 
994.     See  Land  Acquisition  Act  S  23  P II. 
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Jurisdiction  of  Rent  Court. 

1  Rent  court— Commutation  of  rent — 
Rent  court  had  no  jurisdiction  to  commute 
the   rent.     20  0  C  254  col  :  479   P  11. 

Jurisdiction  of  Revenue  Courts. 

1  Uovonue  and  civil  courts- Suit,  for  rent 
of  a  fishery  or  tank      31  C  037  col  :    27    P   TT. 

2  Hcvctiuo  courts— Appeal  against  order 
under  S  98  Act  XV I  of  1887  (Punjab  Tenancy). 
Power  of  commissioner  to  decide  suita  on 
merits.  2  P  R  1905  Revo -57  P  L  R  1906.  See 
Punjab  Tenancy  Act  XVI  of   J887. 

3  Rovenue  Court  to  go  behind  decisions  of 
vil  courts,     41  P  L  R  1902  col  :    1202,  P  I. 

ci4  Revenue  Courts— Determination  of  the 
effects  of  the  terms  of  a  lease,  8  0  0  84.  See 
Jtirisdiction  of  Civil  Courts. 

5  Revenue  Court — Mortgage  co-sharer.  2 
O  G  64    col.  659   P  II. 

6  Revenue  Courts— Partition  of  joint  pro- 
perty—Principle  of  division  in  Punjab  Land 
Revenue  Act  (XVII of  1887),  Sections  116,  117 
—  Question  of  title — Measure  of  right— Common 
land — DeclarAtory  suit  as  to  measure  of  right. 

The  plaintiff  sued  for  a  declaration 
that  the  land  in  suit  was  joint  property 
of  the  parties  liable  to  be  partitioned 
according  to  revenue  holdings  and  not  ac* 
cording  to  ancestral  shares. 

Held,  that  the  suit  was  cognizable  by 
CiviH^ourt,  for  the  question  of  measure  of 
right  is  aquestion  of  title  within  the  meaning 
of  sections  116  and  117  of  the  Land  Revenue 
Act.  120  P.  R.,  1880,  92  P.  R,,  1881,  131  P.  R. 
1882,  150  P  R  1890  referred  to.  FA^ALDAD 
KHAN   V.   ATA   MUHAMMAD.    99   p.    R., 

1905 

7  Revenue  Courts— Under- proprietor— Ille- 
gal ejectment— Suit  for  possession  against  the 
superior  proprietor— Jurisdiction  of  Civil  and 
Rent  Courts— Rent  Act  {XXII  of  1886),  s.  108 
d.  {10). 

Held,  that  a  suit  by  under  proprietors  for 
the  recovery  of  the  occupancy  of  land  from 
which  they  have  been  illegally  ejected  by  the. 
landlord  is  one  of  the  kind  described  in  cl. 
(10),  sec,  108  of  the  Rent  Act,  and  is  therefore, 
exclusively  cognizable  by  the  Rent  Court. 
The  Civil  Court  does  not  obtain  jurisdiction 
because  the  landlord  chooses  to  deny  the  sta- 
tus of  the  plaintifi  as  under-proprietor.  (Nan- 
ku  Singh  v.  Ghulam  Husain,  2,0.  S  83  ;  Raja 
Jagatjit  Singh  v.  Ram  Sukh.  F.  S.  A.  No.  98 
of  1898  ;  Anant  Singh  v.  Thakur  Shatar 
Dhavi  Singh,  Miss,  Appeal  No.  18  ofl904  re- 
ferred to.— JAGMOHAN  SINGH  v.  BABU 
DAN   BAHADUR   PaL,  8  0-  Q-.  174 

8  Revenue  court — Resumption  of  rent- 
free  land— Declaration — Suit  for  possession 
6  O.  0,    383   col  852  P.  II. 

9  Revenue  courts— Landlord  and  Tenant 
—Trees.  Right  w— Jurisdiction  of  Civil  and 
Revenue  Courts— Punjab  Tenancy  Act  {XVI 
of  1887),  Section  77  (3)  (i)—Suit  by  occu- 
pancy tenant  for  share  of  price  of  trees  against 
landlord. 

The  plaintiff,  occupancy  tenant,  sued 
the   defendant,   landlord,  for   a  share   in  the 
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price  of  traas  cut  down  and  sold  by  the 
defendant  from  the  land  of  the  plaintiff's 
tenancy— 

Held,  that  the  claim  was  cognizable 
by  a  Revenue  Court  under  section  77  (3) 
(i)    of    the    Punjab   Tenancy     Act. 

Held,  also,  that  although  the  trees  are 
the  property  of  the  landlord,  the  occupancy 
tenant  has  certain  rights  in  the  trees  grow- 
ing on  his  land,  and  a  landlord  cannot 
be  allowed  to  wantonly  cut  down  and  sell 
any  trees  he  likos  contrary  to  the  interests 
of  his  tenant.  GANGA  RAM  v.  MAHNI. 
a  P    R.  1904  Revo  45  p.  L  R.  1905. 

10  Revenue  Courts— Suit  by  tenant  for 
compensation  for  illegal  enforcement  of  pay- 
ment of  "  NaZrana  "  under  threat  of  eject- 
ment— Maintainability  of-Jurisdictioo  of  rent 
('ourt  to  entertain  suit  8  0.  C,  200  col.  583 
P.  II. 

11  Revenue  Courts— Suit  for  mesne  pro- 
fits by  mortgage  entitled  to  possession  to 
a  suit  by  co-sharer,  cognizable  by  a  Reve- 
nue court.  9  P.  R.  1905  Reve.  col.  1690 
P.  I. 

12  Revenue  Court — Suit  for  recovery  of 
possession  and  damages  against  Zemindar 
lessor  and  transferee.  AWN  1904  P,  172— 
27  A.  87    col  800   P.  I 

18  Revenue  Courts —  Suit  for  rent  based  on 
the  tender  of  proper  patta — Madras  Act  VIlI  of 
1865  {Rent  Recovery)  S.  9  and  72— Dismissal  of 
revenue  suit  for  enforcement  of  acceptance  of 
patta^-Res  judicata. 

Held,  that  a  decision  of  the  Revenue 
Court  dismissing  a  suit  for  the  enforcement 
of  acceptance  of  patta,  under  S.  9  of  the  Rent 
Recovery  Act,  would  not  act  as  res  judicata, 
in  a  civil  suit  for  the  same  fasli  based  on  the 
tender  of  the  proper  patta,  as  the  Revenue 
Court  has  no  Jurisdiction  to  decide  such  suit 
for  rent  20  W.  892,  29,  0.  707  (P.  C).  25,  A. 
187  referred  to. 

Held  further  that  if  instead  of  dismiss- 
ing the  suit,  the  Revenue  Court  has  settlf^d 
the  terms  of  the  patta,  sucl>  terms  would 
have  cotistitufced  the  final  contract  between 
the  parties  as  to  rent  for  the  fasli,  and  the 
Civil  Court  would  have  been  bound  to  en- 
force this  contract  under  S.  72  of  the  Act.  27, 
M  650,  explained.  KEDAMBI  VENKATA- 
CHARAIR  V.  LAKSHMI  DOSS.  17  M- L- 
J  601 

14  Revenue  Courts — Suit  to  recover  money 
advocated  to  mortgagor  for  land  revenue, 
whether  cognisable  by  Revenue  Court— Pun- 
jab Tenancy  Act  XVI  of  1887  S.  77  (3)  (i). 

Clause  {p)  of  Section  77  (3)  of  the  Punjab 
Tenancy  Act  must  refer  to  suits  for  sums 
payable  on  account  of  land-revenue  as  such, 
that  is  to  say,  suits  for  land-revenue  or  ar- 
rears of  land-revenue  by  a  person  entitled  to 
receive  it.  It  cannot  include  a  suit  for  money 
advanced  to  a  person  to  pay  land-revenue  and 
not  repaid  by  the  borrower. 

Thejterms  of  Section  77  (3),  which  ousts 
the  jurisdiction  of  the  Civil  Courts,  should  be 
construed  strictly.    Clause  (i)  must  be  takea 
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to  iochide  its  ejusdum  generis  with  those 
which  are  mentioned  above  it,  and  be  con- 
fined to  suits  between  parties  qua  landlord 
and  tenant.  It  cannot  bo  held  to  include  a 
suit,  the  claim  in  which  arises  out  of  a  con- 
tract of  mortgage,  merely  because  between 
the  mortgagor  and  mortgagee  there  subsists 
also  the  relationship  of  landlord  and  tenant. 
The  claim  in  the  suit  must  bo  directly  refer- 
able to  the  lease  or  the  conditions  on  which 
the  tenancy  is  held. 

Held,  that  a  plaintiff  is  estopped  from 
pleading  that  the  Bevenue  Court  in  which  he 
filed  his  suit  was  not  competent  to  hear  the 
suit,  it  being  one  for  Civil  Courts  when  the 
claim  was  decided  by  the  Revenue  Court  on 
merits  and  the  plaintiff  had  prosecuted  his 
suit  to  the  Court  of  final  appeal  insisting 
throughout  that  the  suit  was  cognizable  by 
Revenue  Courts     .JAMIAT    MAL   v.  KHAIR 

MUHAMMAD.  J26  p.  R.  1906-98.  p.  L.  E- 
1907. 

15 — Revenue  Court,  to  go  behind  decision  of 
Civil  Courts. 

It  is  not  permissible  for  the  Revenue 
Courts  to  go  behind  the  decision  of  Civil 
Courts  and  re-open  matters  already  decid- 
ed by  competent  .judicial  authority. 
GURDAS  V.  HASSAN.  13  P.  R.  1901  (R©V.) 
=  41  PL  R1902. 

16  Revenue  Courts  to  try  question  of 
title — Partition  'proceedings— Jurisdiction  of 
Court— Punjab  Land  Revenue  Act  XVII 
of  1887  S.  117. 

When  in  partition  proceedings  a  ques- 
tion of  title  arises  before  a  ^Revenue 
Officer  who,  acting  under  Section  117, 
Punjab  Land  Revenue  Act,  decides  to  try 
that  question  himself  as  a  Civil  Court,  and 
so  directs,  no  other  Court  is  competent 
to  entertain  and  try  a  suit  filed  to  obtain 
a  determination  of  the  question  of  title  in 
dispute.  GHULAM  MUHAMMAD  v.  MU- 
HAMMAD MANSUR  Jan.  146  P.  L.  R. 
1902. 

Jurisdiction  of  Settlement  Court  of 
officers. 

1  Settlement  Court-Procedure  of-Whe^her 
a  settlement  officer  has  to  act  under  verbal 
instructions  from  a  Superior  Settlement 
Court— The  Secretary  of  State  for  India  in 
Council  V.  Thckur  Mohar  Singh  9  U.  C.  301. 
See  N.  W.  P.  Revenue  Courts  Act  XVI  of  1865. 

2  Settlement  Officar— Recovery  of  local  rates 
—Stiit  by  superior  proprietor  against  tinder- 
proprietor  for—Oadh  local  rates  Act  of  1 89  4:, 
Ss.  7,  16  and  17 — Agreement  betioecn  pro- 
prietors and  under-proprictor  as  to  proportion- 
ate liability  for  payment  of  local  rates. 

Under  a  decree  of  the  Settlement  Court 
dated  October  10th  1870  the  appellants  were 
bound  to  pay  to  the  respondent  as  rent  the 
Government  revenue  assessed  on  the  village 
plus  23  p.  c.  as  malikana.  Upon  the  revenue 
assessed  at  the  last  settlement  the  consolidat- 
ed local    rate    amounted  to    41&-72  1  10    of 
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which  the  appellant's  share  according  to 
sec.  7  of  the  Oudh  Local  Rates  Act,  1894 
was  ll»-51-14  7,  the  amount  claimed  by  the 
appellant.  The  appellants  denied  their  li- 
ability  upon  the  acrengih  of  the  terms  of 
the  compromise  upon  which  the  settlement 
decree  was  based.  The  compromise  provid- 
ed that  the  under-proprietor  should  pay 
the  Government  revenue,  haqri  malikana  at 
29  p.  c,  the  pay  of  the  patwarl  and  the 
village  expenses;  and  that  the  supe  rior  pro- 
prietor should  pay  the  road,  school  hos- 
pital cess,  Government  expenses.  The  set- 
tlement cesses  at  that  time  amounted  to 
2^  p.  con' the   revenue  assessed. 

Held,   that  the    Oudh    liocal    Rates    Act 

of  1894  does  not  compel  but    only    authorises 

j  the  superior  proprietor  to  claim  contributioa 

I  from    an   under-proprietor    and    that    thcre- 

I  fore    the  respondent    was  bound     to  bear    the 

I  whole   of  so  much    of    the    consolidated    rate 

as  represented  the  old  settlement  cesses,  i.  e., 

IJ  p.  c.  on  the    revenue. 

The  appellants  contended  that  the  pre- 
sent dispute  was  res  judicata  by  reason  of 
a  decision  of  a  former  judicial  Commissioner 
in  a  case  between  the  parties  decided  in 
November  1887.  The  judgment  showed  that 
that  case  was  decided  by  a  Tahsildar,  where- 
as the  present  case  could  not  have  bean  triod 
by  a  Tahsildar,  and  further  that  it  was  de- 
cided  under   Act  IV  of  1878. 

Held,  that  the  dispute  in  the  present; 
case    was  not  res  judicata. 

On  the  contention  of  the  appellants 
that  a  Civil  Court  had  no  jurisdiction  to 
challenge  the  order  of  a  Settlement  Officer 
dated  September  24th  1897  wherein  it  was 
stated  that  the  appellants  must  pay  Rs. 
51-14-7  to  the  respondent  on  account  of 
local   rates,    it  was 

Held  that  having  regard  to  the  provi- 
sions of  S.  7,  15  and  17  of  the  Oudh  Local 
Rates  Act  and  the  rules  framed  under  the 
latter  section,  the  Seltleracnt  Officer  had  no 
power  to  decide  the  proportion  in  which 
the  rate  should  bo  borne  by  superior  and 
inferior  proprietors  and  tba"  no  decision 
in  the  present  case  could  interfere  with  the 
assessment.  BALDEO  SINGH  AND  AN- 
OTHhiR  V.  NAWAB  MIHZA  MUHAMED 
BAKAR   ALl    KH^N    6   0   C   299- 

8  Settlement  (fficer  —  Se'.tlement  decree — 
Civil  Court — Suit  for  declaration  in  respect 
of  drfendanVs   liability  to  rent — Injunction. 

In  1870  the  defendant  obtained  a  dec- 
ree in  the  Settlement  Court  against  the 
plaintiff  lor  under-proprietary  rights  in  cer- 
tain plots  of  land  which  were  uncultivated. 
In  1889  the  defendant  broke  up  portions 
of  those  plots  for  cultivation.  The  plaintil^s 
sued  for  an  injunction  to  restrain  the  de- 
fendant from  cultivating  the  land.  He  al- 
so prayed  for  fixation  of  rent  on  the  land 
so  cultivated,  should  the  injunction  be  not 
granted. 

Held,  thafe  the  defendant  acquired  pro- 
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priebary]  rights  though  in  suboi-dinaticn  to 
the  plaintiff  and  he  could  do  what  he  pleased 
with    the   land. 

Held,  furlher,  that  it  is  the  duty  of 
the  Settlement  Officer  un-^er  sec.  40  of  Act 
XVII  of  1876  to  determine  the  amount  of 
rent.         • 

Held,  further,  that  the  Settlement  Offi- 
cer has  no  jariadiction  to  determine  the 
question  whemer  rent  is  payable  or  whether 
the  land  should  be  held  rent-free  and  there- 
fore the  Civil  Court  must  determine  the 
question.  RAJA  RAMP.^L  SINGH  t).  DAL- 
THAMMAN   SINGH,   2   0   C   85- 

4  Settlement  officer  to  entertain  applica- 
tion to  settle  rent  of  laud  made  by  party 
concerned  and  not  by  Government,  9  C.  W. 
N.   504   col  133   P.  II. 

Jurisdiction  of  Small  Cause  Courts. 

1  Small  Cause  Judge  ibeing  invested  with 
small  cause  jurisdiction  subsequent  to  the 
filing. 

Where  a  suit  is  filed  on  the  regular 
side  and  the  presiding  judge  is  subsequently 
invested  with  Small  Cause  Jurisdiction,  an 
order  transferring  the  suit  from  the  regular 
to  the  small  cause  side  is  erroneous  and 
must  be  set  aside.— SANKARACHARIaR. 
V.   MURUGESA    MUDALIAR.     13  M.  L>  J. 

SS8- 

2  Small  Cause  Court — Claim  arising  in 
execution  of  decree — Title  to  tiled  huts — 
Immoveable  property  Title  to  moveable  pro- 
perty arising  incidentally — Attachment  of  ju- 
risdiction of  damages  for  trespass  8  C.  W.  N. 
246-3  1  C.  340  col  1323  P.  II. 

8  Small  Cause  Court— Claim  by  auction 
purchaser  for  refund  of  purchase  money, 
—  Maiutainability  of  suit.  114  P.  R.  1903  col. 
440  P.  II. 

4  Small  Cause  Court — Claim  to  recover 
debt  after  cancelling  an  agreement  to  forego 
debt  Small  Cause  Court  Act  (IX  of  1887),  Arts. 
15  and  16  Return    of  plaint. 

A  sued  B  for  a  debt  after  cancelling  an 
instrument  foregoing  the  debt  in  consider- 
ation of  payment  of  eight  annas  in  the 
rupee.  Tbe»Court  of  first  instance  returned 
the  plaint  holding  that  the  claim  was 
Gognieable  by  the  Small  Cause  Court,  Lahore. 
The  Divisional  Court  held,  the  Small  Cause 
Court    had    no    jurisdiction    to     try    case. 

Held  the  order  of  the  Divisional  Court 
was  correct.— POHU  MAL  v.  SETH  LALJI, 
30  P.  W.  R.  1907 

5  Small  Caues  Couse — Judget  to  review  an 
order  by  his  predecessor  refusing  an  applica- 
tion for  review  by  successor  of  Small  Cause 
Courtl04  P.  L.  R.  1905  63  P.  L.  R.  1905  Col. 
1689  P.  I. 

6  Small  Cause  Court— Exercise  of  powers 
under  S.  33  of  Act  IX  of  1887  gives  to  Court 
to  try  suit  as  an  original  suit  29  M.  329  Col. 
769  i\  I. 

7  Jurisdiction— Small  Cause  Court— Act  IX 
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of  n87,sch.  II,  art.  Ij2— Mahabrahmani  ftina- 
lion —  Suit  to  discharge — Suit  to  establish 
right  to  perform. 

The  plaintiff,  a  Mahabrahmin,  sued  for 
recovery  of  certain  dues  alleged  to  have  been 
misappropriated  by  the  defendants.  The  first 
("oui't  decreed  the  suit,  but  the  decree  was 
reversed  in  appeal. 

On  the  coniention  that  the  original  claim 
was  cognii^able  by  a  Small  Cause  Court  and 
that  tbe  Court  of  appeal  had  no  jurisdic- 
tion to  entertain  the  appeal,  held,  thac  a  suit 
like  this  being  a  suit  to  establish  an  exclusive 
or  periodically  recurring  right  under  art  12 
sch  II  Act  IX  of  1887,  the  Court  of  appeal 
had  jurisdiction  to  entertain  tbe  appeal — 
MADKO  V.  BHAGWAT  PaRSHAD.  2  O. 
C,62. 

8  Small  Cause  Court— Maintenance.  Sui(> 
relating  to.  2  A.  L.  J.  697  A.  W.  N.  1905  P.  137 
Col.  784  P.  I. 

9  Criminal  Procedure  Code  (Act  V  of  1898), 
Section  145 — Dispute  relating  to  immovable 
property — Receiver  appointed  by  Court — Juris- 
diction of  Magistrate  to  pass  order  against. 

When  a  Receiver  is  appointed  by  the 
court,  his  possession,  is  the  possession  of  the 
cannot  be  interfered  with  except  with  the 
court,  and  ho  leave  of  the  court — L  R  20  Eq 
232,  referred  to. 

Tbe  Receiver  can  neither  sue,  nor  be 
sued,  without  the  leave  of  the  Court- 10  C 
1014,  referred  to. 

The  Receiver  can  neither  [sue,  nor  be 
sued,  without  the  leave  of  the  court.  10  0 
1014,    referred    to. 

A  Magistrate  has  no  jurisdiction  to  make 
any  order  under  section  145  of  the  Criminal 
Procedure  Code  against  a  Receiver  without 
the  sanction  of  the  court.  A  M  DUNNE  v 
KUMAR  CHANDRA  KISORE.  7  W  N  C 
890  =  80  C  698. 

10  Small  cause  court  — Objection  to  at- 
tachment, order  disallowing  — .-uit  to  estab- 
lish   right.     5   0  0  190  col  :  780  P  I. 

U  Small  cause  court — Order  passed  in 
execution  of  decree  of  Court  of  small  causes 
by  courtnot  invested  with  such  powers— Pro- 
ceedings in  suit  instituted  in  court  having 
jurisdiction  of  small  cause  court  and  con- 
tinued when  court  caused  to  have  that 
jurisdiction.     6   0    C  81   col  :   773   P  I, 

12  Small  Cause  Court— Over  a  suit  by  an 
unsuccessful  claimant  for  recovery  of  money 
as  price  of  his  property  sold  in  execution  of 
defcree  passed  against  third  party— 8  0  C  281 
Col  780  P  I.     ♦ 

18  Small  Cause  Court — Power  of  presi- 
dency—Ordering a  new  trial— Jurisdiction- 
Civil  Proceduro  Code  (Act  XIV  of  1882)  Sec- 
tion 622— High  Court— Revision.  8  B  L  R 
678  Col  753  P  I. 

14  Small  Cause  Court  —  Profit's  suit  for 
share  of— Account  suit  for — Appeal-Jurisdic- 
t.ou  — Suit  for  accounts  of  an  estate.  5  0  0 
130  Col  23  P  I. 

15  Small  Cause  Court-Provincial,  whether 
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has — To  entertain  suit  for  compengation  for 
diversion  of  water  coar3e--l34  P  R  1905  iS  P 
L  R  1907  Col  784  1'  I. 

16  Presidency  Swa/Z  Cnusz  Court  Act — Act 
XV  of  1882,  S.  69—N<'cjntiubLe  Instrumenis  Act, 
S.  84  (2)— Question  luhelher  ch' que  ions  prasent- 
ed  within  reasonable  time  is  a  question  of  fact 
and  cannot  he  referred  to  the  High  Court  by 
Presidency   Court   of  Small  Causes. 

The  Presidency  Court  of  Small  Causes 
referred  to  the  High  Court,  under  section 
69  of  the  Presidency  Small  Cause  Courts  Act, 
the  question  whether  a  cheque  was  present- 
ed within    a  reasonable    time. 

Held,  that,  under  section  84  (2)  of  the 
Negotiable  Instruments  Act,  the  question 
must  be  determined  with  regard  to  the  nature 
of  the  instrument,  the  usage  of  trade  and 
of  bankers  and  the  facts  of  the  particular 
case.  The  question  is  one  of  fact  and  not  of 
law  and  is  not  one  which  can  be  referred  to 
the  Hight  Court  under  section  69  of  the 
Presidency  Small  Cause  Courts  Act.  D'SENA 
V.  DR.  T.  M.  NAIR.  81  M  864=4  M  L 
T  89. 

17  Small  Cause  Court — Suit  for  rent-- 
Question  of  title — Return  of  plaint — Jurisdic- 
tion of  Court  to  try  question  of  title — Appeal 
—43  P  R  1902  Col  769  P  I. 

18  Jurisdiction  —  Small  Cause  Court  Act 
(IX  of  2387),  sch.  11.  art.  31— Second  aj-)peal  in 
a  suit  for  lesii  than  Rs.  500— Civil  Procedure 
Code  (Act  XIV  of  1882),  S.  6S6-Siiitfer  profits 
of  iniinoveable  property  belonging  to  plaintiff 
wrongfully    received   by  defendant. 

Undeif  a  foreclosure  decree  P.  became 
the  proprietor  of  a  hamlet  and  sometime 
later  sued  D.  for  possession  thereof,  when  a 
decree  was  passed  in  P.'s  favour  suijj'cfc  to 
to  the  payment  of  mortgage-money,  i^ut  on 
appeal,  P.  was  exempted  from  such  payment 
P.  then  sued  D.  for  ^&  .  202  and  odd,  alleg- 
ing that  D.  "held  unlawful  possession  of 
the  hamlet  during  the  pendency  of  the  suit 
and  was  benefited  by  the  profits  thereoi," 
(for  the  years  1306-8  F.),  "which  ,n  fact  P. 
should    have  got.'' 

Held,  that  the  suit  was  one  "  for  the 
profits  of  immoveable  property  belonging 
to  the  plaiutif!  which  have  been  wrong 
fully  received  by  the  defendant,'*  within 
art  31,  sch.  II.  Act  IX  of  1887,  and  was 
not  coguizable   by  a  Court  of  Small  CaUf^es. 

Held,  also^  that  S.  586,  Civil  Procedure 
Code,  did  not  render  a  steond  appeal  inad- 
missible.-MUSA  MM  AT  KUSUxM  KUAR  v. 
MUKHDOOiVI  KHA^.    7  Q  C  202- 

19  Small  Cause  Court— Suits  for  agricul- 
tural rent,  to  take  cognisance  of  sucti  suiis 
—  Not  invested  witli  authority  to  entertain 
3    B    L    R   47    col   703   P    I.  I 

20  ^'    31  — Suit  for  a  share   of   mesne  pro-  • 
fits,  ichtlhcr  cognisable  by  Court  of  Small  Cau- 
ses. 

A  plaintiff  alleges  that  the  defendant 
bad  wrongfally   r^ceited  the  plaiialif£'a  share 


J arisdiction  of  Small  Cause  Court 

{Cjuid) 

of  the    profits  of   immovable    property. 
'  Held,    that    the    suit    falls  under    Art  .31, 

Sch.  TI  of  Act  IX  of  1837,  and  as  such  is 
not  oognisabl'j  by  a  Court  of  Small  Causes. 
17  B  40  referred  to.  VENKOBA  RAO  v. 
MUTHCJ  AIYAR.    18  M  L  J  88- 

21  Small  Cause  Court — Suit  for  balance 
under  accounts  — Prayer  in  the  suit  for  dis- 
solution of  partnership  treated  as  mere  sur- 
plusage—Reference to  High  Court  on  ques- 
tion of  jurisdiction— 3  A  L  J  23—28  A  293  Col 
780   P  I. 

22  Small  Causes  Court  -Suit  for  compen- 
sation for  improper  attachment — Not  exclu- 
ded from— Jurisdiction  of  presidency  Small 
Cause   Courts.    4  N    L  R  49  col   1833  P  I. 

23  Small  Cause  Court— Suit  for  enhanc- 
ed rent  of  house — Landlord  and  tenant — 
Liability  of  tenant  to  pay  enhanced  rent  of 
house— Notice  0   0    0    190    col   776  P  I. 

24  Small  Cause  Court— Suit  for  recovery 
of  rent  of  less  than  Rs.  500  and  for  dac- 
laration-  Suit  for  rent  and  declaration  that 
lands  are  naujah  lands.  16  M  L  J  432  coK 
1258    P  I. 

25  Suit  against  agriculturist  on  a  pro- 
note.  G  P  C  Ch.  XXXIX  —Decan  AgricuL- 
tiirists^  Relief, Act. 

It  the  suit  is  for  a  sum  under  Rs.  1,000 
I  based  on  a  promissory  note,  and  the  de- 
I  fendant  i'^  an  agriculturist,  the  provisiong 
of  Ch.  XXXIX,  Civ.  Pro.  Code,  are  not 
appliciible,  because  he  is  entitled  to  the  pro- 
cedure and  benefits  prescribed  by  the  Dcccau 
Agriculturists'  Relief  Act.  Tne  suit  lies  in 
the  Small  Cause  Court.  THAOQM  xL  ]\IAN- 
GHANMAL  V.  GUL  MAHOMED  JOHURAK. 
I   S   L  II  243. 

26  Small  Cause  Courts— Suit  to  recover 
muveablti  property  deposited  for  safe  custody 
or  its  value- Power  of  dismissing  suit — 
Plaintiff  adducing  some  evidenoe  — Non-sur- 
vice  on  some  of  plaintiffs  witnesses.  9  P  R 
1903-98  P   L   R   1908   col   1475   P  I. 

27  Tiled  Hut — Presidency  Small  Cause 
Courts  Act  (XV  of  1882^  ss  9,  19,  28— Attach 
ment — Calcutta  Small  Cause  Court,  jurisdiction 
of-Iv junction — Civil  Procedure  Code  Act  {XIV 
of  1882)    ss  278  to    28^. 

TIjo  Calcutta  Small  Cause  Court  has 
jurisdiotion  to  try  the  question  of  title  in 
tiled  bnt  cases,  and  in  executing  a  decree 
of  another  court  transferred  to  it  b.as  the 
same  power  as  it  possesses  in  regard  to  its 
own  decrees.  All  questions  arising  in  ex- 
ecution of  a  decraa  under  s  l?8  of  the  Pr.jsi- 
deucy  Small  Cause  Court  Act  can  bt!  dtoid- 
od  by  the  Small  Cause  i.:ourt.  Deuo  IS  ith 
Biitabyal  v  Nufier  Chunder  Nundy  I  L 
R  26  Calc  77.8  andDenoNath  Batabval  v 
Adhor  Chander  Sett,  4  C  W  N  470  .r.terr- 
cd  to.  GUNAPUTTY  ROY  AG.aKWaGLA 
vTHAKCRDYs    THaKURaNI.     I   L  K  84 

G    823. 

28  Small  cause  court— To  award  com- 
pensation for  attachment  before  jadgemeuG 
on  rusuM'ciQ^it  gcouuds  -Civil  procedurd  codw 
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B    491,    2G  11  6U4.  col:  784    P  I, 

29  Small  causo  court — To  try  quegtion  of 
title — Solo  or  important  question — Of  title 
in  the  suit— Jurisdiction.  61  C  1001  col :  987 
P  I. 

30  Small  causo  court — Transfer  of  suit 
—  Appeal  —  Juiisclictiotj — Small  cause  court 
suit — Civil  Procedure  code  (Act  XIV  of  1882) 
S    25  2  O  0  J4:3  :    col  :    2175  P  I. 

81  Smnll  cause  court— Trial  of  suit  as 
regular  suit  without  roluruiug  of  plaiot  for 
presotitatiou  to  proper  court — Appeal  from 
Muukiift's  decree  iu  suit  instituted  as  small 
causo  court  suit  and  tried  as  regular  suit.  7 
O  C    144    col:    772  P  I. 

32  Suits  on  the  Original  Side— Subsequent 
acquisition  of'.  Small  Cause  jurisdiction  by 
sujjeriOT  court. 

Suit  instituted   properly  as  original  suits 

in  one  Munsif's  court  are  triable  only  on 
the  original  side,  even  though  a  superior 
court  acquired  subsequently  a  small  cause 
jurisdiction  over  the  area  in  which  the  of 
action  arose  aod  the  suit  would  have  to 
be  instituted  on  the  Small  Cause  side  of 
the  superior  court,  if  it  were  to  be  filed 
after  the  acquisition  by  the  superior  court 
of  sue!)  Small  Cause  jun.'^diction. — KANNAN 
NAMBI  YAR  V.  AMaiANIAMMAL.  15  M.  L- 
J.  491 

38 — Small  cause  Court  in  small  causes- 
Transfer  of  Judge  invested  with  small  cause 
power— Trial  of  suit  instituted  on  small 
cause  side  by  suecessor  not  invested.  3i  C. 
1057   cul.   775   P.  1. 

Jurisdiction  of  Sub-Qourts. 

1  Sub  Court  to  go  behind  an  exparte 
orderly  District  >  ourb— Order  granting  ex- 
tension of  time  for  filiog  appeal — Transfer 
of  case  to  Subordinate  Judge— Jurisdiction 
—Appeal  in  forma  pauperis  26  A,  327  A.  W. 
N.  1904   P.    24    col.   1725  P.  I. 

2  Civil  Procedure  Code  (Act  XIV  of  1882) 
Section  13-Res-Judicata  — Court  of  competent 
jurisdiction — Absence  of  jurisdiction — Con- 
sent of  parties— Power  of  itiferior  court  to  de- 
cide if  superior  court  had  jurisdiction  to  pass 
consent  decree 

A  Judgment  delivered  by  acourt  not 
competent  to  deliver  it  e.  g.,  by  a  Court  which 
had  no  jurisdiction  over  the  parties  on  the 
subject-matter   of   the   suit  is   a   nullity. 

When   a  Judge  has  no  inherenc  jurisdio- 


Jurisdiction  of  Sub-Courts    {Contd.) 

tion  over  the  subject-matter  of  a  suit,  the 
parties  cannot,  by  the»r  mutual  consent 
convert   it    into    a   proper  judicial   process. 

When  a  consent-decree,  passed  by  a 
Court  of  superior  grade,  is  pieaded  by  a 
party  to  operate  as  res  judicata  in  a  subse- 
quent proceeding  in  a  subordinate  Court, 
the  latter  Court  is  not  precluded  from  deter- 
raitiing  tlie  question,  whether  the  Court 
passing  the  consent  decree  had  jurisdiction 
to  do  so.  HG  Cnl  ,  HUl  ;  25  W.  R  ,  U!)  ;  10 
Cal.,  357  ;  13  Bovi ,  J37.  15  Fom.  59i,  23  Ham. 
620,  80  P.  B.  1893,  13  Bom,  650;  9  All,  191:  L. 
li  ,  14  I  A.,  160,  referred  lo.  PARWA  v. 
Mussammat  SANGaRAN.    87.  P,  R.  1903. 

8  Sub-ordinate  Judge  empowered  to  try 
appeals  as  regard  appeals  preferred  to  his 
predecessor  under  Government  notifioatioa 
issued  in  his  time — Appeal  disposed  of  by 
Sub-ordinate  Judge— Receipt  for  money  not 
purporting  to  extinguish  7  0.  0.  321  eel.  466 
P.  I. 

Justertii. 

1  Decree  against  one  of  co-heirs  of  debtor 
—  Transfer  by  him — Transferee  could  plead 
justertii  23  A.  263,  1901  A.  W.  N.  P.  75  col 
1524  P.  I. 

2  I'ossession  as  title  against  all  but  true 
owner  — Effect  of  Specific  Relief  Act  ever 
where  suit  is  brought  more  than  six  months 
after  dispossession.  13  M.  L.  J.  146  col.  393 
P.I. 

3  Tenant  cannot  deny  title  of  landlord 
who  let  bim  into  possession  and  set  up  a  title 
in  another  person.    15  M  L  J  368  col  962  P  II. 

Justice. 

1  Justice,  equity  and  good  conscience 
— Co-sharer  purcharsprs  suits  for  contribu- 
tion—Previous suit  against  other  co-sharers 
—13  M  L  J  83  Ool  1409  P  I. 

2  Contract  Act— Reimbursement  of  per- 
son paying  money  due  by  another— 7  O  C 
146  Col  328  P  I. 

3  Armenian  Christian — Justice,  Equity 
and  good  conscience— 6  0  G  305.  See  Armeni- 
an Christian. 

4  Limitation  Act— Knowledge  of  the  agent 
is  the  knowledge  of  the  principal.  3  0  C  55 
Col  1910  P  I. 

5  Rule  of— Meaing  — Rules  of  Law— 4  B 
L  R.  90—26  BH37  Coi  1936  P  I. 

9  Where  in  a  case,  there  is  no  statutory 
enactment  for  the  guidance  of  the  Court, 
it  should  follow  the  rules  of  and  pass  a  de- 
cision in  accordance  therewith— A  W  N  1905 
P  50  Col  919  P  I. 


Kabuliyat. 

1  Construction  of— -Ejectment  suit — Per- 
manent lease — Recogniction  by  landlord.  32 
C.  41  col.  553  P.  IT. 

2  Construction  of — Presumption  as  to 
tenancy  beicg  permauent— -Long  continuous 


possession  on  payment  of  unchanged  rent. 
32  C.  51  col  ;    292  P  II. 

8  Construction  of— Enhancement  of  rent, 
liability  to  pay-  Fair  and  equitable  rent.  9 
C.  W.  N.  334  col  :92  P.  II. 

4  Executed  on  stamppayable  for  lease 
and  registered— Suit  for  arrears  of  rent.  7  0. 
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Kabuliyat    (Contd.) 

C.  169  coi:   723    P.  I. 

5  Not  to  be  rof^ardofl  equivalent  of  &  lease 
9  O.  0.  296  col  :  lli9  P.  I, 

Q  Of  mortagt'd  property  executed  by 
mortgagor  in  favour  of  mortgugeo.  SHEO 
RATAN  SINGH  v,  BAL  KISIIAN  ALIAS 
PALTAN  LAL.  G  O.  C.  18  SV-o  Mvrtrjage. 

7  Of  Sir  laud— Action  of  rescission  of 
tbe  contract.  U  0.  i\  L.  R.  1901  P.  57  col  ; 
610  P.  II. 

Kamat  Land. 

1  Acquisition  of  occupancy  right  in- 
Right  of  occupancy— Tenant  holding  over 
12  0.  W.  N.  436  col  :    52  P.  II. 

Kamiana  dues 

1  Suit  for  a  share  of  Kamiana  dues 
which  the  defendand  ought  to  have  recovered 
and  paid  to  the  plaintiff.  ABDUL  RASUL 
V.  FREROZHIN.  128  P.  R.  1908  See  Puvjab 
Tenancy  Act  1887  S  77  (3)  (j). 

Kauom. 

Ka7ioindar*s  right  to  trees  planted  bij  him 
—Transfer  of  Poverty  Act  1S82,  ss.  138  (h)  {o) 
and  117 . 

A  kanomdar  is  entitled  during  the 
period  of  his  occupation,  to  remove  ar)d  ap- 
propriate 10  hinftelf  any  trees  that  he  has 
planted,  provided  that  he  leaves  thd  pro- 
perty substantially  in  the  state  in  which 
be  received  it.  VASUDEVAN  NAMBUDRI- 
PAD  y.  VALIA  CHATHU  ACIIAN.  24  M47' 
Kareva 

I  Between  Khatri  and  Khatrani  widow — 
Status  of    ifesue.    61  P.R.  1905  col  ;  63    P.  I. 

Kaxnavan 

1  Acqulbitioa  in  the  name  of  Karnavan, 
presumption  as  to.  PADMANABHAN  GO- 
VINDHAN  u.  KORA  KORA.  23  T.  L.  R.  61 
See  Maiumakkalhayani  Laio. 

2  Decreee  against,  how  far  binding  on 
junior  members— Bona  fide  litigation.  13  M 
L  J  68  Col  1034  P  I. 

8  Of  original  tarwad  caasing  to  represent 
members  of  its  divided  taverios— Proceedings 
in  execution  of  decree  against  him  not  bind- 
ing on  such  members  without  separate  re. 
presentation,  3  M  L  T  189-18  M  L  J  132. 
See  Malabar    Law  {Tfirwarj. 

4  Properly  assigfied  to  junior  members 
of  a  Tarwad  by  way  of  maintenance  whe- 
ther and  when  karnavan  could  resume.— 
21  T  L  R  159.  Sec  Marinnakkulhayam  Law, 
Karnavan  aod  an  audravan. 

I  Terms  correlative  — Malabar  Law  — Kar- 
nawao  — Renunciation  of  right  to  succeed  as 
karnawan— Validity.  2b  M  182—14  M  L  J 
415  Col  465  P  I. 

Karta 

I  Liability  of  members  on  mortgages  exe- 
cuted by  —  jNIannging  members  by — Hindu 
Law — Joint  Hindu  lamily  KarLa's  power  to 
charge  family  property- Guard  an  -  Appoint- 
ment of  Guardian  vl  property  uf  minor  mem- 
ber.-25  A  407  Col  2iaO  P  I. 


Kathiawar  Stato. 

1  Whethar  British  territory— Relation  o! 
British  India  with  native  states  how  ascer- 
tained—Exercise of  sovereign  powers  of  tb& 
governor  of  Bombay  in  council  through 
political  ajent  10  C  \V  N  361.  See  Sovereign 
power. 
Kattalagar,  Rights  of. 

1  Right  to  subscribe  solely— Jurisdiction 
of  Civil  Court— Declaratory  claim  that  plain- 
tiffs alone  are  entitled  to  celebrate  fetival — 
Same  interest  15  M  L  J  458  col  1386  P  I. 
Khaikari  Right. 

1  Resumption  of  a  trust  cannot  destroy  — 
Suit  to  recover  possession  of.  AWN  190& 
P   89   col    1754    P  I. 

2  Settlement  officer's     order   regarding— 
Suit   by    landlord   in    Civil    Court  to   cancel 
the  order— Jurisdiction   of  Civil   Court.   A  W 
N    1905    P   91    col    418  P  II. 
Khali  Fasl  of  Jeth. 

1     Stipulation    as    to    taking  of   possession 
by  mortgagor  after  redemption  in.   4  O  C  347 
col    465    P  II. 
Khanadamad. 

1  Bangial  Jats  of  Guirat  District— Daugh- 
ter  106   P    R    1901    col   783    P  II. 

2  Gift  to  son-in-law  — Hatars  of  Goga  vil- 
lage, Bherr.  Tahsil,  Shahpur  District  77  P  R 
1902  col  2111    P   I. 

3  Gift  to  Khanadamad— Gift  to  daught- 
ers— Succession — Waraich  of  Gujrat — Custom 
80   P   R   1902   col   2111   P  I. 

4:  Gift  to  Khanadamad  by  a  sonless  pro- 
prietor—Ghakkars  of  Domeli  District  Jha- 
lum-Custom   53  P  R  1902  col   2111  P  I. 

Khasras. 

1     Admissibility  in     evidence    of   certified 
copies  of— Public  Document— Act   (1  of  1872) 
S     74   and    77— Patwari— Public   Officer   3  O 
C   204   col    379    P    II. 
Khasra. 

I     Admissibility   of   entries  in  remarks  co- 
lumn   of.     II    O    C  195   col  976  P  II. 
Khata. 

I  Signed  by  the  son  of  the  obligee— Pro- 
missory note — Negotiable  Instruments  Act 
(XXVI  of  1881)  8  B  L  R  644  col  293  P  I. 
Khata  BooKs. 

I     Admissibility   of  Mashkabari   and  rokar 
book.^   when  are   not   produced   9  C  W  N  421 
col   316    P  II. 
Khaledar. 

1  Decree  against-Execution-Non  payment 
of  government  assessment — For  feature — Re- 
letting— Person  oi  her  than  the  jadgment  dob- 
tor  under  a  Kabuliyat,  effecii  of  9  B  L  R 
1018  col  1569  P  I. 
I  Khewat. 

1  Entty     in — I'resumption     arising    from 
1  non-rectipt    of    share    of    profits     within    12 

years  previous  to  the  institution  of  suit — 
Adverse  possession— Sufficient  proof  of  prima 
facie  titlti  to  profits     1  O  C  143    col  608  F  I. 

2  Entries  in  made  by  settlement  officer 
— c-'.uit  ny  lambardar  against  co-sharer  for 
arrears  of  revenue — Assignment  of  revenue 
apon  under  proprietary  tenure.  5  0  C  70 
See  Heni  Act. 
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Khojas. 

1  Gifts — Ln70   applicable. 

His  Lordship  refusod  to  apply  the  Hindu 
Law  to  Rifts  by  Mahamodans.  MOOSABHAY 
V.    YAKUBBHAI  TYABJl    7  B  L  R  at  49- 

2  Lmo  con carniiKj  — Maintenance  of  suns — 
Absence  of  custom. 

«In  the  absotico  of  any  special  oustcm  the 
right  of  a  Khoja  son  for  maintenance  against 
his  father  is  not  stronger  than  that  of  a 
Hindu  son  against  his  father  in  possession 
of  family  property.  There  is  no  liability  on 
the  part  of  a  Khoja  father  to  maintain  an 
adult  son,  or  to  give  him  any  definite  sum 
or  proportion  or  to  settle  property  on  him 
by  way  of  permanent  provision.  KARIM 
NANSEY  V.  HEINRICHS.  (Lord  Hob- 
house).  4  B  L  R  472;  6  C  W  N  i;  25  B 
663;  26  I  A  198;  PC 

S  Testamentary  capacity  — Conceded  by 
the  counsel  in  the  case — Person  not  born 
but  was  en-ventresa  more — 6  BLR  601  at 
C07--29B  133  Ool  305  P  I. 

Kh«ja  Mahomedans. 

I  Applicability  of  Hindu  Law—Right  of 
widow  of  one  of  two  brothers  living  in^union 
— Maintenance  — »Vyavahara  Mayuk,  appli- 
cability of,  to.khojas  — 29  B  85  Gol.  1150 
P  IL 
Khorposh  grant. 

1  incidents  of — Maintenance  grant,  dura- 
tion of — Custom,  family  or  territorial,  hov/ 
to  prove-Mines-Holder  of  maintenance  grant 
not  entitled  to  open  and  work  new  mines-- 
9  C  W  N  1073  Col  449  P  I. 
Kliorposli  grant. 

1  Khorfosli  grani-Incidents-Right  to  min- 
erals-!/J  juucM.oLi-Lease — CoaU-Surfaoe  rights 
—Subsoil  rights — Mineral  right  —  Landlord 
and  tenant— Transfer  of  Property.  7  B  L  B, 
920—9  C  W  N  1073—15  M  L  J  379—33  C  203 
—Col  449  P  I. 

2  Nature  and  incident  of  —  The  right 
of  a  khorposhdar  —  Evidence — Life  tenant's 
right  to  work  mines — Custom — Maintenance 
grant  in  Dhalbhum  estate--Mines,  new  and 
open— Distinction  between.  2  C  L  J  20  Col 
731  P  II, 

Khoti  Settlement  Act  I  of  1880- 

1  See  Bombay  Act  I  of  1880  {Khoti  Settle- 
ment   Act)  Col.  hlS  to  215  P  II. 

Elioti  Tenure. 

1  Land  Btvcnue  Code  {Bum.  Act  V  of  1879) 
Sec.  37—Kho;s — Khots  of  the  whole  village- 
Alluvions  —  Bight  of  the  Khot  to  the  allu- 
vion. 

The  Khots  of  the  village  of  Bele  Budruk 
in  the  Ratuagiri  District  asserted  a  claim 
to  occupy  aud  cullivate  lands  left  dry  in 
the  river  bed  as  far  as  the  middle  of  the 
bed  opposite  their  khoti  vilhige.  The  lauds 
in  qaestiou  were  treated  for  nearly  a  huudred 
years   as  part   of  the   vilhige. 

Held,  that  plaintiffs  v\ere  f^n titled  to  the 
right  claimed  aiid  that  sectiuu  37  of  tlie 
Laud  Revenue  Code  (Bombay  Act  Y  of  1879) 
presented  no  bar  to  the  same. 

The  construction   to   be  placed    on   the 


Khoti  Tenure    (Contd) 

wordsV  are  hereby  declared  "  in  a  statute  dis- 
cussed. sei;retary  of  state  v.  wasu- 
DEO.  9  3  LR  719-31  B  456. 

2  Rosignatiou  to  Ichot — Occupancy  <ienant 
—Resignation  to  kbot.  9  B  L  R  829  Gol  214 
P    II. 

Xhud  Kasht. 

1  In  proceedings  under  the  Tenancy  Act 
N  W  P  where  the  dispute  is  about  the  occu- 
pancy within  the  purview  of  S  177,  cl  (o)  of 
the  Act  an  appeal  hies  to  the  District  Judg« 
and  not  to  the  commissioner.  2  A  L  J  17G— A 
W  N  (1905),  46,  1.  See  Jurisdictian  of  Civil 
Court  No  41. 

2  Mortgage  of  land  part  of  which  subse- 
quently transferred  by  mortgagor  to  another 
person  — Khud  Kasht  land— Transfer  of  — Pos- 
session, suit  for.  5  0  0  176,  See  Occupancy 
Right. 

Kist 

1  Amount -Suit  by  land-owner  for  pay- 
ment of  earlier  kist— Collector  wrongly  ap- 
propriating it  to  later  kist— Sale  by  collec- 
tor for  realisation  of  earlier  kist— Sale  set 
a^ide  12  G  W  N  646  col  :   313   P  I. 

Kon  Kani. 

1  Shafi  School — AHy at— Bakshish— Jehaz — 
Mahammadan  Law.  • 

Held,  that  Jehaz  is  governed  among  the 
Koukanis  by  custom  aud  the  custom  was. 
that    Jehaz  was   given    as  bakshish. 

By  custom  ia  the  Konkani  Muhamma- 
dan  conamunity  a  father  has  no  right  upon 
his  daughter's  death  to  demand  from  his 
son-in-law  the  box  of  ornaments,  clothea 
&c.,  given  by  him  at  the  time  of  the  marriage 
to  bis  daughter  as  it  cannot  be  considered 
a  loan.  MAHOMED  OASSUM  CURTEY  u 
ZAHIROODIN.  4  BLR  911. 
Koran. 

1     A  copy  of— Is  a  valid  consideration   fop 
hiba  bil'ewas —  CoTpy   of  koran   is  a  valid   hiba, 
bil  ewa^.  13  G  W    N  IfiO  col  :    511  P  II. 
Kritrima  Son. 

1  Relation  of— i.  e.,  "of  a  son  bought"  can 
not  now  be  validity  created  under  Hindu 
Law— Adoption— Natural  father  giving  son 
for  adoption  for  a  consideration — Hindu  Law 
18  M  L  J    22   Col :    510    P  II' 

Kudhi  Kamini. 

Fu.jab  Teaancij  Act  1387  S  77,  cl  {3}  (j)— 
Village  eess—Suit  to  r&cover — Jurisdiction  of 
Civil   and   Revenue  Courts. 

Held,  that  Kudhi  Kamini  is  a  village  cesa 
within  the  meaning  of  S  77.  (3)  (j)  of  the 
Putijab  Tenancy  Act,  and  a  suit  to  recover 
such  dues  is  excluded  from  the  jurisdic- 
tion   of  the  Civil    Court, 

95  P  R  1607  ;  49  P  R  1891  ;  11  P  R  1890 
(Rev);  judgment  in  Civil  Procedure  Code,  No. 
il  of    iVOi  followed.     RAJ    SARUP   v   HAR- 

DAWARi.    95  F  E  1907. 
Kamaon  Rules. 

1  Ss.  3,  5  aud  6— Jurisdiction  of  High 
Court  as  regards  enrolment  of  vakils  in  the 
Province  of  Kamaon  and  Garhwal.  A  W 
N  1902  P  86  =  24  A  348  col  500,  501  No  3  P  i» 
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Kamaon  Rules    (Contd.) 

2  Rule  17 — Final  decree— Award— Arbitra- 
tion—A    W    N    1904    P    4<J   col    1094    P  I. 

8  Rules  21,  30  and  42-Uight8  of  Khaikar 
—  Ot^der  of  a  sotlkment  officer — Suit  by  land- 
lord in  Civil  Court  sot  aside  the  order.  A 
W  N  1905  P  91  col  411  P  II  No.  8  (Read  P 
91    for    1). 

4  Rules  21,  30,  49— Kbaikari  rights— Suit 
to  cancel  order  of  Settlement  Office — A  W 
N  1904  P  91.  (S«e  Jurisdiction  of  Civil  Courts 
No.   Hi2. 


Lac« 

1  Lac  of  trees,  tenanVs  right  to — Lessee 
cannot  become  owner  by  prescription — Land- 
lord's right  to  trees  on  tenant's  lands — Land 
let  for  agriculture  used  to  propagate  lac — Plot 
left  unpluiighed. 

A  tenant  having  possession  and  enjoy- 
ment of  land  by  virtue  of  his  lease,  can 
never  obtain  ownership  by  prescription  in 
any  part  of  his  leasehold,  during  the  torm 
of  the  lease.  "Once  a  tenant  always  a  te- 
nant" 3CP  L  R  160  follov,ed.  The  owner- 
ship in  trees  on  tenant's  lands  is  always  with 
the  landlord,  and  whenever  such  trees,  or 
any  parts  thereof,  are  severed  from  the  soil, 
under  the  general  law,  such  trees  and  parts 
can  be  taken  away  by  the  landlord.  This 
general  law  in  the  absence  of  contract  or 
custom  is  the  law  to  be  applied.  22  C  742, 
21  A  297,  23  A  211  relied  on.  23  A  126,  10  0 
W  N    425  not  applied. 

While  the  landlord  is  the  owner  of  the 
trees  on  the  lands  of  his  tenants,  the  tenant 
is  entitled  to  the  natural  produce  of  such 
trees,  namely,  fruits  and  flowers  as  long  as 
there  is  no  custom  or  contract  to  the  con- 
trary. 1CPLR45,  7CPLR7  relied 
on. 

Lac  is  a  dark  red  transparent  resin  which 
is  the  deposit  of  an  insect  on  the  twigs  of 
the  palas  of  parsa  trees.  It  is  neither  tim- 
ber not  fruit.  It  can  only  be  collected  by 
lopping  off  the  twigs  to  which  it  is  adherent. 
These  several  branches  of  the  trees  standing 
in  tenant's  land  are  the  property  of  the 
landlord,  and  in  the  absence  of  a  special 
contract  or  custom  to  the  contrary,  the  lac 
spontaneously  deposited  must  go  wiht  them. 
Tua  landlord  is  entitled  to  enter  upon  the 
land,  in  a  reasonable  manner,  for  the  purpose 
of  collecting  and  carrying  away  such  pro- 
duce. In  the  absence  of  a  custom  or  con- 
tract to  the  contrary,  the  landlord  or  tenant 
cannot  make  use  of  the  land  let  for  agri- 
cultural purposes  for  the  propagation  of  tac, 
for,  where  tno  letting  is  purely  for  agricul- 
tural purposes,  the  tenant  is  bound  to  oc- 
cupy ana  use  the  laud  for  agriculture  and 
for  purposes  subservient  to  agriculturo.  The 
landlord  may  take  such  reasonable  steps  as 
may  be  necessary  to  protect  the  lac  already 
oa   the   trees.     Bub   with  the  protection   and 


KurKamin. 

1     Receipts   given    by,   on    sale  of  immova* 
able   property   for   arrears  of    revenue   5  0    0 
228.     Sep.  Tree. 
Kutchi  Memons. 

I  Succession  among,  governed  by  the 
rules  of  inheritance  under  Hindu  Law — 
Power  of  son  to  administer  father's  estate  and 
to  pay  debts.  GB  L  R  1135—29  B  270  col 
1151  P  I. 

See  also  Cutchi  Memons  col  827,  828  P  II, 


removal  of^xisting  lac,  and  landlord's  right 
comes  to  an  end,  while  the  tenancy  lasts. 
The  occupancy  right  over  the  entire  holding, 
lies  in  the  tenant,  and  for  the  time  being, 
ho  is  in  physical  possession  of  the  trees. 
The  landlord  cannot  disturb  that  possession. 
He  cannot  conserve  the  existing  plantation, 
nor  add  to  it,  as  if  it  were  situate  on  hia 
home-farm.  The  tenant  can  use  the  entire 
area  for  agricultural  purposes  and,  except 
with  his  consent,  the  landlord  cannot  ap- 
propriate any  part  thereof  for  lac  industry. 
The  tenant  can  insist  on  the  removal,  with- 
in a  reasonable  time,  of  the  whole  exist- 
ing lac,  so  that  he  may  clear  the  land  for 
the  plough.  But  it  is  only  when  the  tenant 
is  ready  to  bring  any  area  under  the  plough 
that  he  can  insist  on  the  necessary  clearance; 
otherwise  he  may  render  himself  liable  ia 
damages.  HIRIA  v.  MaHOxMED  SIRaJ- 
UDDIN    KHAN,  4   N   L    R   104- 

Laches. 

1  Abandonment — Waiver— Acquiescence^ 
Purchase  subject  to  subsisting  equities--Right 
title  and  interest  of  judgment  debtor — 29  B 
234  Col  409  P  I. 

2  Administrator-general's  right  to  ques- 
tion— Legacies — Will — Khojabs  of  Bombay — • 
Bequest  of  annuity  to  daught^jr  and  after  her 
to  lier    children. -29  B  133  Col  2033  P  I. 

3  Delay  a  bar  to  legal  reiwdy  —Mandatory 
injunction  —  Pn feeling  eaves  another* s  land 
—Pardah   lady   and   minor  plainiiffs. 

Held,  that  a  mere  delay  is  no  bar  to  a 
legal  remedy  unless  it  amounts  to  a  waiver 
or  abandonment  of  the  right  sought  to  be 
enforced  or  acquiescence  in  tlie  act  complain- 
ed of.  29  B.  245  foil.  It  is  not  the  practice 
of  the  Courts  in  India  or  of  the  Privy  Council 
to  press  either  against  an  infant  or  a  Hindu 
or  Mahomedan  female  a  presumption  by  ac- 
quiescence in  a  rival  claim  from  the  mere 
non-contestation  for  a  limited  time  of  aa 
adverse  title.  This  principle  holds  good  aa 
to  waiver  or  abandonment.  INIere  lachea 
unless  it  amounts  to  one  of  these  three  is  not 
sufficient  to  disentitle  a  person  to  equitable 
relief.  Where  there  is  a  vested  right  or  in- 
terest in  any  party  he  cannot  waive  or  ab- 
andon that  right  except  by  acts  which  are 
equivAleat    to  an  agroeme-nt   or  license.     Tho 


(     1487     ) 


BIOBST  OP  CIVIL  CASES 


(     1488    ) 


Laches    (Contd.) 

defendants  erected  a  house  in  1900  and  pro- 
jected the  oavos  on  plaintiff's  land.  Plain- 
tiffs wero  one  of  tliom,  a  purdah  woman 
and  tbe  others  minors.  Toe  suit  waa  brouglh 
in  lyOi. 

Held,  that  the  plaintiffs  were  entitled 
to  an  iujuuctiou.  KAZIU  MAHaMaD  v. 
NAROTAM.     9  B  L  ii  1117. 

4  Lying  by  for  a  ioug  time  without  object- 
ing to  the  terms  of  a  deed  executed  under 
— Jj^iduciftry  relation — Deed  beiweeu  persons 
standing  in — Letters  patent  clause.  2y  M  1 
Col  435  P  I. 

5  iSpeciJlc  preformance — Delay  in  bringing 
suiif — Laches — Limitation. 

Delay,  which  is  short  of  the  period  pre- 
scribed by  the  Limitation  Acd  and  which 
is  not  of  such  a  character  as  to  give  rise  to 
an  inference  of  abandonment  of  right  is  no 
bar  to  a  suit  for  specific  performance,  un- 
less it  is  shown  to  have  prejudiced  the  da- 
iendant.  L  B  5  F  C,  !i2i  and  2  Bom  139  re- 
ferred to.  KISSEN  GOi'AL  SaDaNEY  v. 
KALLY  PROSONNO  Sh^TT.     83  C  633. 

Q    Suit   for  specific   performance   effected 
by— Claimed   by   an   heir.    30  265-7  CWN 
2^9  Col  302  P  I. 
Lakheraj  Land. 

1  Onus  on  landlord  —  In  a  suit  for 
land  by  a  landlord  the  onus  is  on  him  to 
show  that  the  land  is  mal  and  not  of  the 
defendant.     10  C  W  N  434   Col   289  P  II. 

XiaKheraj  title. 

1  Settlement  Officer's  decision  as  to  final. 
32  C  162  Col  133  P  II. 

Lambardar. 

1  Appointment  of-Qualifications-POVER- 
TY  JADA  V.  BAJADa.  7  P  E  1804  (R)  = 
25  P  L  E  1905.  See  Punjab  Land  Revenue 
Act  (XVII  of  1887). 

2  A'ppointment  of- Disqualification  of  candi- 
date— Land  Revenue  Rme  No.  177  (Hi)  (c). 

The  Commissioner  cancelled  the  appoint- 
ment of  the  petitioner  as  lambardar,  on  the 
ground  that  he  inherited  from  his  father, 
the  deceased  lambardar,  less  than  one  kacha 
bigha  in  the  village,  though  he  had  laud 
in  the  adjoining  village,  which  was  suffici- 
ent security  for  the  revenue  for  which  he 
was   respousible   as  lambardar. 

Held,  that  the  order  of  the  Commissioner 
was  wrong,  as  under  section  77  of  the  Punj  ib 
Land  Revenue  Act  the  Government  could 
proceed  against  the  land  of  lambardar  in 
the  adjoining  village  in  case  of  default  in 
payment   of  revenue. 

Under  Land  Revenue  Rule  177  (Hi) 
(c)  absence  from  the  estate  is  a  disqualifica- 
tion only  if  for  that  reason  the  lambardar 
is  unable  to  discharge  the  duties  of  his 
office.  CHAHAT  v.  MURAD  ALL  2  P  E 
1903  (X)  =  98PLE1903 

3  Bhet  Begari  —  Royats  —  Co-sharrers  — 
Value  of  labour— 15  C  P  L  R  1902  P  14  Go- 
176   P  II. 

4  Diismisfial  for  iudebteduess — Acquisition 


Lambardar    (Contd.) 

of  property  before  vacancy  is  filled  up — 
Ground  for  ro-appoiutment.  99  P  L  R  1903 
Col    905    P  U. 

5  Deed  by  lainbardar-Assingmont-Profits 
to  CO  sharers— Uegistraliou  A  W  iN  1905  P  100 
col:  460  P  ll. 

6  Duos  of —  Not  to  carry  interest—Whether 
lambardar  liable  to  pay  interest  on  share  of 
profits,    6  O  C  B9  col  :    337  P  1. 

7  Dues  of— Payable  by  co-sharers — Liabi- 
lity of,  for  iambaiditri  dues  —  Rules  for  1am- 
baidars  framed  uuder  S  li20  Act  XVII  of 
1876.    4  O  u  143  col  :    659  P  11. 

8  Dues  of — L^ayablo  by  co-sharers-Suit  for 
rent  paid  by  co-suarers.  5  O  C  392  col:  670 
P    II. 

9  Dues  of-  Payable  by  cosharers- Powers  of 
lambardar  to  deal  woth  co-parcenary  lands — 
Lease  for  seven   years. 

In  the  case  ot  lease  of  co-pracenary  land 
granted  by  a  lambardar,  whero  there  is  any 
bUspicioD  established  that  the  lambardar  has 
granted  a  long  lease  to  the  detriment  of  co- 
sharers,  a  heavy  burden  would  be  placed  on 
to  lessee  to  show  thau  by  custom  or  for  soma 
other  cause  the  lambardar  is  authorized  ia 
granting  the  lease.  On  the  other  hand  where 
the  granting  of  the  lease  is  shown  to  be  for 
the  benefit  of  the  co-sharers  and  when  the 
co-snarers  presumably  have  been  shown  to 
have  derived  benefit  under  the  lease  the  lease 
should  not  be  set  aside.  Jagan  Nath  v  Har 
Dayal.  Weekly  Notes  1897,  P  207,  Bansidhar 
v  Dip  Singh,  1  L  R,  20  A.,  438,  Mukta  Prasad 
V  Kamta  bingh.  Weekly  Notes,  ±906;  p  077 
and  Chattray  v  NawaJa,  I  L  ^  29  A  20 
referred  to      MUHAMMAD   KA^IM  v  MIAN 

=29  A  554.         ^^^^  ?  165=4  A  LJ  688 

10  Dues  of— Payable  by  co-sharers— Powers 
of  lambardar  to  deal  with  co  parcenary  lands 
— Lease  for  seven  years. 

In  the  absence  of  a  custom  to  the  con- 
trary a  lambardar  has  no  power  without  the 
consent  of  the  co-sharers,  to  grant  a  lease  of 
co-parcenary  land  beyond  sucn  term  as  the 
circumstances  of  the  particular  year  or  sea- 
son may  require.  Chattray  v  NAWALA,  I  L 
R  29,  A.,  20,  folio wt'd.  Mukhta  Prasad  v. 
Kamta  Singh.  Weeklv  Notes,  1906.  P  277 
distinguished.  TJKAM  SINGH  v  KHUBI 
RAM.  AWN  1908  P  66-5  A  L  J  173  = 
80  A  163- 

11  Duty  JO  give  intimatioyi  of  absence  of 
bad  characters  from  tillage — Punjab  Laws 
Act  (IV  of  1872),  Rules  under-Rules  19  and 
44—Lambardar'~Chotvkidar. 

Tbe  headmen  of  a  village  were  convicted 
under  Rale  44  of  the  Rules  framed  under  the 
Punjab  Laws  Act  for  not  giving  intimation, 
as  required  by  Rule  19,  of  the  absence  at 
night  of  a  notorious  bad  character  from  his 
village.  It  appeared  that  the  Chowkidar  of  the 
village    had  given  timely    intimation. 

Held,  that  the  conviction  was  illegal, 
for  when  information  was  duly  given,  the 
duly  imposed  by  law,  which  was  a  collec- 
tive duty  and  not  an  individual  duty  impos- 
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Lambardar    (Contd). 

ed  on  each  hoadman  and  watchman,  was  dig- 
charged.     CROWN  V  MULA.     20  P  R  1903 

C=28PLR1904. 

12  Oaontia— ]5het  bcgari  Bervioos— Money 
pay  men  ta.  14  C  l»  L  K  1901  P  73  col  17G 
P  II. 

13  Negligence  of— Rent  Act  (XXII  of  1886) 
cl.  (15),  S.  108  -Suit  for  profits  by  co-sharer 
against  lambardar — Lambardar'a  liability  for 
co-sharer's  share  in  the  profits,  not  collected 
through   his  gross  negligence  —  Misconduct. 

Held,  that  a  lambardar  is  liable  for  a 
co-sharor's  share  in  the  profits  which,  through 
gross  iiogligouce  or  misconduct,  ho  has  omit- 
ted to  collect  (Sol.  C.  15S;  Chaudhri  Mo- 
hsmmod  Usaf  v.  Chaudhri  Mohammed  Hu- 
8ain,  Rent  Appeal  31  of  1895,  and  Ponnu 
Samy  Tevar  v.  Collector  of  Madura,  3  M  H 
C  R  35,  followed) -SHaMBHU  PERSHAD 
V.  DEPUTY  COMMISSIONER,  LUCKNOW, 

1  0   C  183. 

14  Non-liability  of  Lambardar  for  profits 
of  lauds  held  by  other  co-sharers  in  excess 
of  their   shares.     1  0  C    152  col   670  P  II. 

15  Powers  of—Lont)  leases — Circumstances 
under  which   lambardlr   may   give. 

A  lambardar  is  compotent  to  execute  a 
lease  of  land  for  10  years  without  refereoce 
to  other  co-sharers  where  the  land  would 
not  otherwise  be  let  and  where  it  is  for  the 
benefit  of  co-sharers  that  the  land  be  so 
let.  S  A  123  of  1898,  decided  on  Pith  June 
1900,  followed.  AWN  1897,  1207  distinguished. 
MUKHT\    PRASAD   v.   KaMTA   SINGH.   8 

A  L  J   655  =  A  WN  1906  P  277. 

16  Powers  of  lambardar  to  deal  loith  co- 
parcenary lands— Lease  for  seven  years. 

In  the  absence  of  a  custom  to  the  con- 
trary a  lambardar  has  no  power  without 
the  consent  of  the  co-sharers  to  grant  a 
lease  of  co-parcenary  land  beyond  such  term 
as  the  circumstances  of  the  particular  year 
or  season  may  require.  Jagannath  v.  Har- 
dyal,  Weekly  Notes,  1897,  p  207,  and  Ban- 
sidhar  v.  Dip  Singh,  I  L  R  20  All.  438,  fol- 
lowed,    CHAL'TRAY   v.    NAWALA,  3ALJ 

689  =  A  W  N  1906  P  257  =  29  A  80- 

17  HigJit  to  vossession— Occupancy  holding 
— Zar-ipeshgi  lease  by  occupancy  tenant  in 
favour  of  a  cosharer — Death  of  lessor  without 
heirs  —  Right  of  lessee  to  remain  in  posses- 
sion. 

An  occupancy  tenant  executed  a  zar-i- 
peshgi lease  in  favour  of  a  lessoa  who  was 
also  a  co-sharer  in  the  village.  During  the 
pendency  of  the  lease  the  lessor  died  with- 
out   heirs. 

Held,  that  the  lessee  as  a  cosharer  was 
entitled  to  remain  in  possession  of  the  land 
80  leaded  to  him.  SHIB  NARAIN  LAL  v. 
ABDUL  RAFI  KHAN.  3A  L  J  699=  A 
WN1906   P289. 

18  Suit  by  a  co-sharer,  for  share  of  his 
profits   against   a.— 27  A  436   (  o\  2063   P  I. 

19  Stiit  for  profits— Nat2ire  of  liability  of 
two  lambardars  for  ths  same  village  —  Res 
judicata. 

Where  there  are  two  lambardars  for  the 


I  Lambardar    (Contd.) 

I  same   village,   they  may,  as  a  matter    of  oon- 
j  vonionoe,    elect  to  divide    tlie  villa^o  bitweon 
j  them   for    purposes    of    collection  ;    but  such 
division     will    bo    purely    a    matter    of    cjn- 
vernenco    and    will    riot   affect     the    joint    li- 
ability   of  tko    lambardars    to  the    co  gharor^. 
A  co-sharer    sued  two    lambardars    joint- 
ly fjr    profits    and    the    Court     (an    Assistant 
Collector)  held  that  they  were  not  liable  to  be 
sued  jointly   and    dismissed     the   suit.     Tho 
plaintil!   did    not   appeal,    but   filed  separate 
suits. 

Held,  that  this  decision  did  not  amount 
to  ^  res  judicata  as  to  the  lambardars'  joint 
or  separate  liability  in  a  subsequent  suit  by 
the  same  cosharer  against  them  for  profits 
of  other  years,  KAIMTA  SINGH  r.  MUKlfr^ 
PRASvD.  AWN  1907  P47-4  A  L  J 
173-29  A  287. 

20  Suit  for,  against  his  son  loho  himself 
is  appointed  Lambardar— Prc/l^s  collected 
by  deceased  lambardar. 

A  suit  against  the  son  or  heir  of  a  de- 
ceased lambardat ,  who  has  been  himself  ap- 
pointed lambardar,  for  profits  collected  by 
his  predecessor  should,  in  Oudh,  be  laid  in 
a  Civil  Court.  R  A  R  No.  47  Appr.  BANKE 
v.  UMRAO  LAL.     8  0  C  203 

21  Suit  by  co-sharers  against  Lambardar 
—  Lambardar  entitled  to  5  per  ceut  on  the 
revenue.  4  A  L  J  781— A  W  N  1903  P  2.  See 
N  W  P  Land  Revenue  Act  S  144. 

22  Suit— by  For  compensation  of  Revenue 
paid  by.   7    0  C  14   col:   482  P  II 

23  Suit  by— Against  co-sharers  for  arrears 
of  Revenue.  5  0  C  70  and  3  O  C  310.  See  Rent 
Act  XXII  of  1886  S.  108  (16). 

24  Suit  by— For  a  share  of  costs  of  litil 
gation  regarding  Zemiudari  5  O  C  298  co- 
660   P  II. 

Lameness. 

See  Uindu  Law,  lahzrilance  and  Succes- 
sion— Disquilification.  Col  1201  to  1203  P  IL 
Land 

1  Fot  its  definition  for  Lat)d— Revenue, 
Rent,    Land   alienation   etc.     See  those   Acts. 

2  A  part  of  a  house  or  not  under  S.  49 
Act  I  of  1894,  AWN  1908  P  03-30  A  176 
col   864   P   I. 

3  Fishery  rights  of  lan.l  utider  Land  Ao- 
quisitioa  Aot.  12  C  W  N  582-35  C  525  col 
834  P.  I. 

4  Street  Tram  lines— Buildings  and  lands 
13   Bur.    L    R   23   col    319   P  II. 

5  Sale  of  usufructuary  mortgage — "Land" 
sanction— Pan  job  Alienalioyi  of  Land  Act 
(XIII  of  1900),  Sections  2  (3;,  3,  6,  9  and 
14— 

A  usufructuary  mortgage  of  land  which 
is  not  occupied  as  the  site  of  any  building 
in  a  town  or  village  and  is  occupied  or  lee 
for  agricultural  purpt  ses  or  for  purposes 
subservient  to  agriculture  or  for  pasture 
is  "laud**  within  the  meaning  of  section  2 
(3)  of  the  Punjab  Alienation  3f  Laud  Act 
because   it   includes   a  right  to    receive  rent. 

lu  case   of   sale  of  Uia  lighta  iu  a  u&u- 
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frucfcuary  mortgage  of   land  by  tho  mortgageo 
in  favor  of  a   porson  who  is  not   a  member  of  I 
an  agricultural  tribe,  after  the  Act  came  into 
force,   tho    Deputy   Commissioner    ought  not  ; 
to  proceed  under  section  9  to  revise  and  niter 
tlie   mortgage    but  to    proceed   under  section 
3    ('J)    to    sanction    or    to    refuses  to   sanction  j 
tho   sale.     When    the   Deputy    Commissioner 
refuses   to    sanction    the    sale    he    should    fix 
terms  and  conditions  under  section  14.  ! 

Such  sales  should  bo  sanctioned  as  they  ! 
are  not  in  projects  of  the  Acts.  SUKHi3ASH"l  ' 
RAM  u.  aKBaU  SHAH.    6  P  R  1903  Rev. 
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Ss  23 

24 

Acquisition  of  land — declaration- 
for. 

Acquisition  of  land,  notice    to  per- 
sons interested. 

Acquisition  of  land,  of  part  of  build- 
ing 

Acquisition  of  land,  for  use  of  com- 
panies. 

Appeals 

Award  of  the  collector 

Award  of  the    collector,    matters    to 
consider. 

Award    of  the  collector,  notice. 

Compensation— Apportionment  of     .. 

Compensation,   payment  of 

Notice   of  suits 

Procedure 

Reference   to  court 

Reference,  to  Court   collector's  state 
ment 

Reference  te   court,   matters   to  con 
sider 


See  Act  I  of  1894!— Land   Acquisition  Act 
cols  :   831  to  865   P  1. 

1  Ss  6,  7,  11, 12  and  18 — Declaration  of  in- 
tention to  acquire  to  be  notified- ■  Officer  appoint 
ed  can  inquire  tlrough  subcrdinates  but  must 
signify  acceptance  of  their  report  as  his  award 
and  fuUy  sign  it-Award  luhMi  deemed  *'made.'' 
On  proceedings  being  taken  under  Ss  6  &  7 
the  officer,  appointed  in  the  Government  noti- 
fication to  take  order  for  the  acquisition  of 
the  property,  can  direct  one  of  his  subordi- 
nate officers  to  make  enquiry  and  to  report 
to  him,  as  this  is  not  a  judicial  proceeding 
and  such  a  procedure  would  not  be  illegal 
It  is  possible  that  the  dn\y  authorised  officer 
may,  in  such  cases,  adopt  his  subordinate's 
report  as  the  award  to  be  made  under  S  11. 
But,  in  every  such  case,  it  is  essential  that 
the  officer,  who  has  to  make  the  award 
under  his  hand,  should,  by  unequivocal  words 
signify  that  this  report  was  accepted  by  him 
as  his  award,  and  that  his  full  signature 
should  be  appended  to  this  declaration-;  it 
is  not  enough  for  him  to  append  merely  his 
initials  to  big  endorsement  of  approval  ;  an 
award,  bearing  only  his  initials,  does  not 
conform  to  the  provisions  of  S  11  and  is, 
therefore,    no  award   at  all. 

A  notification,    issued   under   Ss  6  and  7 
of  the  Act,  authorised   the  Deputy  Gommsi- 
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sionor  of  Xjahore  to  take  order  for  the  ac- 
quisition of  tho  property,  tho  person  author- 
ised to  act  as  the  Collector  for  the  purposes 
of  R  7  oftthe  Act  is  the  Deputy  CommisBioner 
of  Laliore  for  the  time  being,  and  that  offi- 
cer, and  that  officer  alone,  is  competent  to 
make  an  award  under  his  hand  for  ihe  pur- 
poses of  S  11  of  tho  Act.  The  provisions  o! 
this  sec.  require  that  a  certain  degree  of  for- 
mality shall  attend  the  making  of  an  award, 
and  an  award  which  is  under  the  hand  of  a 
person  other  than  the  person  or  official  autho- 
rised to  take  action  under  S  7  cannot  be  said 
to  be  under  the  hand  of  the  Collector,  and 
this  too  though  the  person  purporting  to 
make  the  award  states  that  he  is  acting 
for,  or  on  behalf  of,  the  Deputy  Commis- 
sioner. 

Held,  also,  that  an  award  under  the  Act 
is  not  "  made,"  until  it  is  announced  or 
communicated  to  the  persons  interested,  ^s 
to  hold  that  it  is  "  made"  as  soon  as  itia 
signed  by  the  Collecto'.  would,  in  many  cases, 
rp>ult  in  grave  hardship.  MaCDONALD  v 
THW  SEGKETARY  OF  STATii:  POU  INDIA 
123  P  R  1908 

2  10  B  L  R  994  See  No  7  infra. 

3  Ss  18,  23  and  3l—Compensation—-Mods  of 

detei  mining   the  amount Interest Costs  on 

reference. 

In  determining  compensation  for  pro- 
perty acquired  by  Government  the  Land 
Acquisition  Act  must  be  liberally  expound- 
ed in  favour  of  the  public  and  strictly  ex- 
pounded as  against  the  Government  or  Com- 
pany taking    the  land. 

The  recognized  modes  of  ascertaining 
the  value  of  land  for  the  purpose  of  deter- 
mining the  amount  of  compensation  to  be 
allowed  under  the  Land  Acquisition  Act  (I 
of  1894)   are;— 

1.  If  a  part  or  parts  of  the  land  taken 
up  has  or  have  been  previously  sold,  such 
sales  are  taken  as  a  fair  basis  upon  which, 
making  all  proper  allowances  for  situation, 
etc.,    to  determine    the    value    of   that  taken. 

2.  To  ascertain  the  net  annual  income 
of  the  land,  and  to  deduce  its  value  by  al- 
lowing a  ceitain  number  of  years'  purchase 
of  such  income  according  to  the  nature  o£ 
the  property. 

3.  To  find  out  the  prices  at  which  lands 
in  the  vicinity  have  been  sold  and  purchased 
and  making  all  due  allowance  for  situation 
to  deduce  such  sales  the  price  which  the 
land  in  question  will  piobibly  letcu  if  offer- 
ed   to  the  public. 

In  the  case  of  land  in  the  vicinity  of 
a  town  wbe>re  building  is  going  on  it  would 
be  unjust  to  adopt  the  second  of  the  above 
methods,  if  there  is  a  fair  probability  of  the 
owner  being  able,  owing  to  its  situation,  to 
sell  or  lease  his  land  for  building  purposes. 
The  value  of  land  should  be  deiermiued, 
nob  necessarily  according  to  its  present  dis- 
position, but  laid  out  in  the  most  lucrative 
,  and  advantageous  way  in  which  the  owner 
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can    dispose  of  it. 

The  market  value  "  at  the  time  of  award- 
ing componsation  "  may  fairly  be  taken  to 
mean  "attbotime  when  proceedings  under 
the  Act   are  taken." 

In  determining  compensation  allowance 
must  be  made  for  the  owner's  professional 
earnings  being  injuriously  af!ected  by  the 
acquisition. 

The  owner  is  entitled  to  interest  on  com- 
pensation awarded  to  him  from  the  date  of 
the  Collector  taking  possession  to  that  of  bis 
paying  the  compensation  into  Court  or  to 
the  owner.  A  deposit  in  the  Treasury  is  not 
enough  to  satisfy  the  requirements  of  the 
Act. 

In  awarding  coats  of  a  reference  to  Court 
under  the  Land  Acquisition  Act  the  pleader's 
costs  should  be  assessed '  on  the  amount  in 
dispute  between  the  owner  of  the  property 
and  the  ('ollector  and  not  on  the  total 
amount   allowed  by  Court.     PARMA    NAND 

V  SECRETARY  OP  STATE,  44  P  R  1904- 

4  .  &^  IS—U  P  R  1901— -See  No  3  suravaLu. 
5     S  23-Gompulsorij  acquisition-Markete 
— Passage  on  the  land — Public  right  of* 

The  Court  has  under  S  23  of  the  Act  to 
ascertiin  the  market  value  of  the  land,  all 
separate  interest  being  taken  to  have  com- 
bined to  render  the  land  available  for  sale  in 
the  market. 

Where  the  owner  of  the  soil  throws  open 
a  passage,  and  indicates  by  no  visible  distinc- 
tion that  he  means  preserve  all  rights  over 
it,  •not  excludes  persons  from  ;|passing 
through  it  by  positive  prohibition,  he  shall  be 
presumed  to  have  dedicated  it  to  the  public. 
Althougn  the  passage  is  originally  intended 
only  lor  private  convenience,  the  public 
cannot  bo  excluded  from  it  after  being  allow- 
ed to  use  it  very  long  without  interruption. 
The  fact  that  the  road  is  not  lighted  by  any 
public  authority  makes  no  difference.  1  Camp 
260  followed.     JALBHOY     ARDESIRSETC 

V  SECRETARY   OF  STATE    FOR   INDIA. 
10  B  L  R   931 

^  S  23  Acquisition— ^'Market  value" -Methods 
of  ascertaining  value  —  Hypothetical  building 
scheme— Opinion  of  experts  ur  to  value — Evi- 
dence Act  [1  of  lti72),  S  il — Specul'itive  pur- 
chase nut  reliable  in  ]lxing*vaLue—G round  rent. 
Held,  that  the  hypotlietical  building 
scheme  makes  an  attempt  to  value  a  parcel 
of  laud  by  figures  based  upon  the  calculated 
financial  results  of  a  notional  erection  of  buil- 
dings on  the  land,  aoJ  its  notional  develop- 
ment in  the  most  profitable  manner.  The 
land  is  imagined  as  covered  with  as  many 
tousesor  shops  of  as  profitable  a  characrer  as 
can  be  reconciled  wiili  existing  and  presumed 
future  circumstances  of  demand  ;  then  tbe 
nett  annual  returns  from  these  buildings  ai& 
capitalised  and  from  this  figure  6he  calculat- 
ed '  cost  of  construction  is  deducted  :  tlu 
balance  is  said  t.^  b'j  tuo  prospective  value  of 
the  land,  and  from  this  figure  the  present 
value  is  inferred   by  deducting   various  sums 
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on  account  of  loss   of  interest    on  capital  and 
so  forth. 

The  hypothetical  building  scheme  de- 
pends entirely  on  the  validity  of  throe  pro- 
positions: (a)  that  the  present  market-value 
!  of  land  can  ba  ascertained  by  deducting  the 
I  cost  of  construction  from  the  capitalised 
nett  annual  rental:  {h)  that  the  prospective 
market  value  of  land  which  is  now  vacant 
can  be  ascertained  by  deducting  the  estimat- 
ed costs  of  the  buildings  which,  it  is  sup- 
'  posed,  can  bo  erected  on  the  land  from  the 
I  capitalised  nett  annual  rent,  which  it  is  esti- 
mated such  buildings  will  produce;  and  (3) 
that  the  present  market  value  of  the  land 
can  be  ascertained  by  making  certain  de- 
ductions from  the  prospective  market  value. 
The  first  proposition  is  not  true  :  and  the 
remaining  two  necessarily  share  the  same 
character.  For,  the  balance  remaining  after 
deducting  cost  of  construction  of  buildings 
in  esse  from  the  capitalised  value  of  actual 
rents  received  must  be  regarded  as  includ- 
ing builder's  profits,  which  will  depend  on 
tne  capital ;  it  is  therefore  an  unknown 
quantity  and  has  no  necessary  connection 
with  the  "market  value  of  the  land"  which 
is  the  figure  to  be  ascertained  under  S.  23  of 
of  the  Laud  Acquisition  Act^  1894. 

This  scheme  as  evidence,  is  bad  as  being 
too  remote,    speculative  and  conjectural. 

in  S.  23  of  the  Act  the  "  market  value 
of  the  land"  means  simply  the  price  whicri, 
at  the  given  time  and  place,  laud  would 
fetch  on  sale  according  to  the  then  rates 
of  the  market;  and  this  vtilue  depends  ou 
general  pre-existing  considerations  apart 
I'rom  the  individual  p.rojects  of  a  particular 
purchaser. 

An  expert  witness'  opinion  is  admissible 
in  evidence  not  only  when  it  rests  -on  the 
personal  observation  and  inquiry  of  the 
witness  himself  or  on  facts  within  his 
knowledge,  but  slso  when  it  is  founded  on 
the  case  as  proved  by  other  witnesses  at 
the  trial;  and,  under  S.  51  of  the  Evidence 
Act,  when  the  opinion  is  admissible  the 
grounds  upon  which  it  is  based  are  also 
admissible.  But  it  is  settled  law  that  au 
expert  may  not  be  asked  purely  speculative 
hypothetical  questions  having  no  fuundatiou 
in  the  evidence  ;iri  other  words,  before  the 
expert  v/itness  is  entitled  to  give  evidence 
on  the  hypothesis,  a  sufficient  foundation 
for  it  muse  be  laid  by  due  evidence  alinyidti 
of    the    facts    assumed. 

The  other  metbod  adopted  in  estimat- 
ing the  value  of  land  to  bo  acquired  in- 
troduces a  speculative  purchaser  who  is 
supposed  to  base  his  ofler  for  the  land  as 
a  whole  on  a  series  of  intricate  calcula- 
tions. The  land  is  plctted  out  into  building 
sites;  the  amount  these  will  realise  are 
placed  to  credit;  deductions  of  every  con- 
ceivable character  are  placed  to  debit  ;  and 
the  abtoijuafced  balance  is  considered  as  the 
market  value  of  the  land.  This  method 
also  is  fatiacious.  It  rests  on  the  assump- 
tion that  the  land  to  bo  valued  must  ba  valued 
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aa  a  whole  and  bold  as  a  wliole  to  a  single 
spoculaLivo  purobasoi  who,  as  af»ainst  the 
claimant  voudur,  is  ontiLled  to  deduct  all 
cists,  chiivges  and  cxpons«s  to  wliich  ho  is 
put,  in  deveK.'ping  the  land  l^ul.  there  ia 
Do  necessity  lor  assuiviing  the  intervontioti 
of  this  coaily  sptcultbfcor,  and  no  warrant 
for  the  oon^l'<^u(^nt  seriowa  reductions  in 
the  valuo  >!  t  ii' ownership.  It  is  clear  tnat 
this  nieilvd,  whihj  appeaiit^g  to  concede  to 
the  owner  the  doctrine  of  the  most  protitahlo 
user,  in  fact  dt'prives  him  of  ovety  advantage 
which  ho  m>».y  claim  under  that  doctrine. 
Its  main  object  appaars  to  bo  to  depruoiate 
the  land  under  acquisition,  and  for  this 
roasoi^  alone  it  would  bo  opposed  to  the 
general  principles  by  which  the  Court  ia 
governed  in    these  cases. 

There  is  no  difference  between  '*  the 
value  to  the  owner  "  which  fojrms  the  basis 
of  ouinpen^tition  payable  under  the  Land 
Clauses  Act  in  England  and  tbe  "  market 
value  "  of  the  land  under  S.  23  of  the 
Land    i^cqaleition    Act   in    India. 

For  the  mai-ket  value  of  the  land  the 
claimant  c^bn  rely  on  tho  most  advantageous 
way  h*  can  dispose  of  tbs  land  under 
acquisition  aud  show  if  he  so  chose  what 
lie  could  realise  by  ri  tail  tales  after  making 
the  ntcupSHry  deductions  as  appearing  from 
the  pvuience    in    the    case. 

For  ascertaining  the  "market  value" 
of  laud,  undar  LheAet,  too  much  importance 
muat,  not  bd  attached  to  evidence  of  oflers. 
An  oflfcif  di  es  not  come  within  the  category 
of  saloa  aud  purchases.  If  an  ofifer  for  the 
whole  or  a  portion  of  the  land  under  ac- 
quisition is  proved,  it  amounts  merely  to 
an  expression  of  opinion  on  the  part  of  the 
offeror.  But  this  can  only  be  proved  by 
the  evidence  of  the  offeror  himself  and  is 
then  relevant.  The  evidence  of  ofiers  made 
by  irresponsible  brokers  on  behalf  of  undis- 
closed principals^  or  perhaps  for  their  own 
purposes  without  any  principal  behind  them, 
is  useless,  even  supposing  it  ia  relevant,, 
which  is  doubtful.  The  evidence  that  the 
owner  refused  an  offer  so  made  through  a 
broker  is  only  evidence  that  in  his  opinion 
his  laud  was  worth  more  than  the  figure 
oi  value  named  or  that  the  ofier  was  for 
some  other  reason  of  nature  which  he  was 
unwilling  to  accept.  Evidence  of  such  oflers 
by  brokers  for  neighbouring  land'  is  still 
less  effective.  If  the  offeror  himself  gives 
evidence^  it  is  evident  that  in  his  opinion 
such  neighbouring  land  was  of  a  certain 
value  and  such  evidence  would  only  be 
relevant  if  he  had  formed  an  opinion  by 
comparison  of  the  land  under  acquisi- 
tion. 

In  valuing  ground  by  the  capitalisation 
of  a  ground  rent,  in  no  case  should  more 
than  twenty  years'  purchase  be  allowed; 
and  in  the  case  of  an  unsecured  ground 
rent  more  than  16|  years'  purchase  should 
not  be  allowed.  GOVEKNIVJENT  OP  BOM- 
BAY V,  MERWANJI   MUNCHERJI  CAMA. 
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7  Ss.  23,  11,  30-  Marlcetvatu^— Additional 
pncentn^p  for  compulsory  acquisition— Land  to 
he  acApdnul  must  include  all  interests — Tcna^it'ii 
interest — Govemvient  taxes—  Apportion ment  of 
Gompeusation — Ojfer  to  claimants  to  be  made  as. 
a  body  -  Collector  can  not  try— Questions  of  titU 
betivpen   Govern vifnt   and  claimant. 

Tho.  ourt  shall  under  S.  23,  sub  S.  lot 
tho  Act  in  dctciminipg  the  amonnt  of  com- 
pensation for  tlio  land  take  into  considera- 
tion, first,  the  market  value  of  the  land,, 
to  which  may  be  added  various  other  sums 
for  damage  and  expenses  under  headings 
secondly  to  sixthly  in  that  sub  section. 
Under  sub-S.  2,  fifteen  2^«»"  centum  for  com- 
pulsory acquisition  are  to  be  8.dded  only  to 
the  market  value  of  the  land,  and  not  to- 
that  part  of  the  compensation  virhich  may 
be  payable  under  the  other  heads.  When 
there  are  no  claims  for  compensation  un- 
der these  heads,  the  compensation  payable* 
is  the   market   value   of  the    land. 

The  Land  Acquisition  *ct  does  not  pro- 
vide for  the  acquisition  of  any  thing  less  thaa 
the  permanent  interest  in  the  land,,  and 
Mand^  in  the  Act  must  mean  land  irres- 
pective of  any  interests  which  have  been 
created  in  it. 

In  S  il  of  the  Act  the  words  'Hhe  com- 
pen.«atidn  which  should  be  allowed  for  the 
land"  cannot  be  paraphrased  in  compensa- 
tion for  these  interests  in  the  land  which  are 
not  vested  in  Government. 

The  market-value  of  land,  by  which 
under  S.  23  (1)  of  the  Land  Acquisition  Act 
the  Court  is  to  be  guided  in  fixing  the  com- 
pensation, has  nothing  to  do  with  the  value 
of  the  tenants'    interest. 

Land  in  Bombay  held  in  perpetuity  oa 
payment  of  a  ffxed  rent  to  Government  is 
property  in  the  nature  of  free- hold,  and 
posses  from  hand  to  hand  without  the  Go- 
vernment demand  influencing  the  price 
paid.  In  such  cases  the  market  value  of 
tho  frede-hold  subject  to  the  Gorvernment 
demand  can  be  ascertained  from  the  price 
paid,  and  that  is  the  amount  of  chmpensa- 
tion  to  be  paid  by  Government.  If  the 
market  value  has  to  be  ascertained  from 
the  income  of  the  laud,  the  Government 
demand,  whether  it  be  called  pension^  tax^ 
quit  and  ground  rent  or  Toka,  provided  it 
is  permanent,  must  be  treated  as  an  outgo- 
ing before  the  net  income  is  capitalized^ 
The  Government  demand  is  a  tax  on  the 
land,    not    an   interest   in    the    land. 

The  Cellector  has  to  apportion  the  com- 
pensation when  fixed  amongst  the  persons 
interested,  and  he  has  bo  satisfy  himself 
that  the  claimants  can  produce  a  prima 
facie  title  to  receive  the  compensation^ 
and  in  case  of  dispute  between  claimantSj, 
he  can  refer  them  to  the  Court  under  S. 
30  of  the  Land   Acquisition    Act,  1894. 

The  Collector  can  only  make  an  offer 
of  the  compensation  payable  for  the  land. 
If  there  are  several  claimants,   he  can  ap. 
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Land  Acquisition  Act  I  ofl8d4. 

(Coitld.) 

portion  the  compensation  amongst  them, 
but  the  offer  has  to  be  made  to  the  claim- 
atjts  as  a  body  ;  dicro  is  not  a  separate  offer 
to  each  claimaiit  of  the  amount  apportion 
ed  to  him.  Tbu  term  claimant,  includes  a 
body  to  olaimaiits  in  whom  are  vested  all 
the  lesser  interests  which  make  up  the 
pormanenfc  interest  in  the  land  to  be  ac- 
quired. 

Held,  thnt  the  Collector  has  no  juria- 
oiction  to  iry  questions  of  title  between 
Government  and  the  claimant  7  A.  87, 
followed. 

Where  the  Collector  proceeds  with  the 
inquiry  he  is  directed  to  make  under  the 
Laud  Acquisition  Act,  1894,  that  amounts 
to  a  contcssion  of  title  in  the  claimant  or 
claimants  ;  and  having  arrived  at  the  com 
pensation  payablt!  for  the  land  under  S 
11  of  the  Act,  bo  ought,  if  he  makes  an 
offer  at  all,  to  offer  that  to  the  claimant  ; 
he  has  no  right  whatever  to  retain  any  ot 
it,  on  behalf  of  Government.  Inre  ESUPALI 
SALEBHAI.    I0BLR904. 

8  Ss.  25,  '27,  i)i— Appeal  lies  against  an 
award  of  co^ts  under  S.  25 — Secsion  27  does 
nob  allow  a  pl''n:ler*s  fee  to  bfi  fixed  arbitrari- 
ly— Fees  to  be  allowed  on  the  valuation  as 
laid  doion  in  the  Civil  Rules  of  pracHce  or 
according  fn  the  rules  applicable  to  the  parti- 
cular Court. 

Under  faction  25  of  the  Land  Acquisi- 
tion AC,  an  award  of  costs  is  a  part  of 
the  award  and  is  appealable  as  such  under 
section  54  of  the  Act.  Section  27  does  not 
authorise  the  Court  to  allow  any  amount 
for  pleader's  fee  at  its  discretion.  Where 
the  sul  i  cf.  matter  is  capable  of  being  valu- 
ed, pjenjei's  fees  must  be  allowed  on  the 
scale  laid  down  in  the  Givill  Rules  of 
Practice  or  on  .such  other  scale  as  may  be  in 
force  for  the  particular  Court.  EKAMBARA 
GRAMANY  V.  MUNt-WAMY  GRAMANY. 
81  M  328 

9  3s.  29,30— Land  Acquisition  Proceedings 
— Apportionment  of  compensation  between 
landlord  and  tenant.  12  C  W  N  432—35  C 
7G3  Col  109  P  II. 

N>.  bO  {35  C  703  read  for  836  C  463) 

10  S.    30-  10  B  L    R  994      S'^e  No  7  supra. 

11  S.    54-31    M    :'.28.     See    No  8  supra 
Land  alienatiou  Act  XIII  of  1900. 

ISee    tunjab   Acts. 

Landholders. 

1  Distrain'  for  recovery  of  arrears  of  rent 
agai'i.st  initimediM te  land-holder  — ('uliivat- 
ing  tenant.  In  M  L  J  3G1.  See  Madras  Rent 
Becov'.ry    Ad,    VIII  •/   J66.5   S.  J   nnd    33. 

2  Holder  of  a  j'ghir  is  entitled  to  ten- 
dera  patta.  2G  M  589.  See  Madras  Rent  Re- 
covery   Act    VIII  t/    1865  S.  I  and  H. 

Landlord. 

1  J>Ieaning  of--Suit  by  ordinary  tei  ant 
against   tresp'iser   for   rent— 4   0  0  24.    See 


Landlord    (Contd.) 

Oudh   Rent  Act   XXII  of  1886  S.    127. 

2  Suit  on  a  bond  for  a  debt  due  from 
landlord  is  not  a  suit  for  rent.  4  G  L  J  402 
col   210   P   L 

Landlord  and  Tenant. 

a.  Abadi,  right  in. 

b.  Abandonment. 

0.  Abatement  of  rent, 
d      Abwab 

e.  Acknowledgment    of  rent>  and  of  te- 

nancy. 

f.  Acquiescence. 

g.  Acquisition  of  tenancy, 
h.     Adverse  possession. 

i.     Agreements. 

j.     Agricultural   holdings. 

k.     Alteration  of  conditions. 

1.  Apportionment. 
m.     Arrears   of  rent. 

n.     Assignee,   privity  of. 

0.  .'Assessment,    payment   of. 
p— q      Boundaries,  confusion  of. 
r.     Building    by   tenant. 

8.     Burden  of  proofs 

t.     Cesses. 

u.     Commutation. 

v.     Compensation. 

w  — X.     Contracts   between.. 

y.     Co-sharer  landlords. 

a.     Co-tenant. 

z  1.    Court-fees. 

z  2.     Creation  of  tenancy. 

A.  Custom. 

B.  Dak  cess. 

C.  Decree  for. 

D.  Denial  of  landlord's  title, 
K.     Doposit. 

F.  Dharpatni  lease. 

G.  Dispos.sesfcioQ. 
H.  Distraint. 

1.  Damage  charges. 

J.    Duty  of  landlord   fco  maintain    tenant's 

possession. 
K.     Duty  of    tenant   to   maintain    holding 

intact. 
L.    Easement  aoquiicd  by  tenant. 
M.     Ejectment. 

(a)  Notioe  of. 

(b)  Suit  for. 

N.  Enclopji'g  of  land  by  tenant. 

O.  Ei'croHchment  by  tenant. 

P.  Enhabceaient  of  rent. 

Q.  Enhancement  of  Revenue. 

R.  Entries  in  Batw&ra  papers. 

S.  Estoppel. 

T.  Exciivaiicn  by  tenant. 

U  Exchange  of  lease  holding  rights. 

V.  Forfeiture. 

W.  Grove  land. 

X.  Haq  chali><rum. 

Y.  Holding  (,vpr. 

Z.  Horn-  siei'd  land. 

1  1  mm  Mai  puiposc,  tenancy  for, 

2  1  mplie-i  contract. 

3  impvi'Vt  menis. 

3  (a)     Injunctiou. 

4  Joint  leases. 
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landlord  and  Tenant    (Cojitd.) 

6  Joto. 

G  Jurisdiction  of  courts. 

7  Kabuliat. 

8  Kakar,  share  in. 

9  Khas  possession,  suit  for. 

10  Lakhiraj  or  inal. 

11  Leases. 

12  Limitation. 

13  Merger  of  title. 

14  Mosuo  profits. 

15  INIineral  right  to. 

16  Mortgage  by  hindlord. 

17  Mortgage   by  tenant. 

18  Mortgagor  aud  mortgagees* 

19  Nature  of  tenancy. 

20  Non-agricultural  land. 

21  Non-payment  of  rent. 

22  Non-transferable  holding. 

23  Notice   to  quit. 

24  Occupancy  rights, 

25  Partition. 

26  Pasturage  rights. 

27  Patta. 

28  Permanenls   tonanoy. 

29  Presumption. 

30  Principal    and  agent* 

31  Registration. 

32  Relationship  of. 

33  Relinquishment. 
84  Rent,  arrears  <^t. 

35  Repudiation  of  lease. 

36  Resiadicata. 

37  Sale 

38  Shells,  right  ta. 

39  Sub-Tenant. 

40  Succession. 

41  Surrender  of  tenancy. 

42  Suit. 

43  Suspension  of  revenue. 

44  Termination  of  tenancy. 

45  Traosfer  by  landlord. 

46  Transfer  by  tenant. 

47  Trees,  right  to. 

48  Undue  influence. 

49  Wajib-ul-arz. 

50  Water  rate. 

51  Zemiudari  rights  and  Rayat. 

(a)     Abadi,  rights  in. 

1  Laudlord  and  Tenant — Abadi— Site- 
Alienation  by  tenant — Custom — Wajib-ul-arz 
Entries  in.  AWN  1905  P  90-  27  A  550  col : 
1   P.    I. 

2  Agricultural  tenants  —  Occupying  a 
room  in  the  abadi  for  30,  years— KjecJiment 
—Landlord  and  tenant.  27  A.  81  col  : 
2089    P  I. 

3  Dedication— Abacli— Rights  of  tenants 
in  the  village  abadi — Suit  to  remove  building 
erected  by  tenant  without  permission  or 
ssamindars.    2  A  L  J  27—27    A  356  Ool  :   3  P  I. 

4  Right  of  tenant  to  rebuild  fallen  house 
— House  in  Meerut  city — Hou.-o   in   Villiga. 

Heidy  that  the  owner  of  an  enclosare 
in  the  ciiy  of  Meerut  could  not  prevent,  the 
owner  rebuilding  it.  The  case  ol  a  house  in 
a  village  distinguished.  MAHOMED  ALTAF 
HUbSAJN    V.    MIR.   A  W  N  1906  PI79. 

5  Landlord   and   Teuant— .ihtidi—Sale  of 


Landlord  and  Tenant    {Contd.) 

building  aito  in  ahadi  by  tenant— Ousfcom  — 
Wajib  ul-ar^i  Entrise  in  —  Principal  aad 
agent — Acquiescence  on  the  part  of  agent  — 
Building.  27  A.  338—1  A.  L.  J.  673  col  ;  1 
P.   I. 

6  Landlord  and  tenant— Custom— Tenant, 
right  in  houses  in  abadi — Wajibularz — Cons- 
truction  of.     AWN    1902  P   140   col|:  3  P  I. 

7  Land-holder  and  tenanl  —  Partition — 
Rights  of  tenants  in  respect  of  hoitse  sites  in 
tJw-   abadi. 

Ah  the  result  of  the  partition  of  a  vi\- 
lage  hitherto  forming'  one  mahal  into  two 
mahals  the  occupancy  holding  of  a  tenant 
fell  into  one  mahal  owned  by  one  co-sharerj, 
whilst  a  house  which  the  tenant  and  his 
predecessors  in  title  had  occupied  for  a  con- 
siderable period  as  appurtenant  to  the  agri- 
cultural holding  fell  into  the  other  mahal 
owned  by  the  other   co-sharer. 

Heldy  that  the  partitioa  effected  no 
change  in  the  position  of  the  tenant;  so  long 
as  he  continued  in  possession  of  his  occu- 
pancy holding  he  could  not  be  ejected  frorar 
his  house  in  the  abadi  of  the  village^  nor 
could  he  be  required  to  pay  rent  therefor. 
Dharam  Singh  v.  Bhoolar,  Weekly  Notes, 
1908,  p.  123,  followed.  Sundar  Lai  v.  thajju 
Weekly  Notes,  1901,  p.  42,  distinguished. 
Panua  v.  Naziir  Husain,  Weekly  Notes,  1902 
p.  60,  doubted.     SAD  >U  v.  BTHARl  SINGH. 

6  A  L  J  237=3  M  L  T  371= A  W  N  I90a 
P  123-80  A  282. 

8  Buildings — Landlord's  right  to  eject. 
Where  the  landlord  sued  the  defendants 

to  be  ejected  from  buildings  erected  by  them 
on  the  site  over  which  they  had  no  rig;ht 
whatever  and  it  appeared  that  the  buildings 
were  erected  by  the  defendants  with  the  im- 
plied permission  of  the  landlord  and  no  con- 
sideration was  paid  by  them  and  they  refused 
to  pay  rent  to  the   landlord. 

Heldy  that  the  defendants  were  liable  to 
be  ejected  from  the  buildings  erected  by 
them  at  any  moment  by  the  landlord.  The 
position  of  the  defendants  was  no  higher 
than  that  of  the  persons  who  having  no  title 
and  knowing  that  they  had  no  title,  bad 
buiit  upon  land  which  tney  knew  belonged 
to  the  landlord  without  any  interference  by 
the  latter.  PUNNA  v  ilAZlR  HUSAIN.  A 
W  N  1902  P  (50. 
(b)     Abanboment. 

9  Transfer  by  tenant  of  non-transferable 
holding— Usufructuary  mortgage.  33  0  1094 
col:    422  PII. 

10  Occupancy  Tenancy  —  Abandonment 
by  tenant.  14  C.  P.  L.  R.  1901  F  14  coU  10 
P.    I. 

11  Custom  —  Alienation  —  By  childless 
male  proprietor — Bawaries  of  Tahsil  mukt- 
sar  Feroaapur  District.  36  P.  R.  1906  col  i 
749  P  II. 

12  Suit  for  ejectment— Tenancy  of  home- 
stead land  cheated  before  the  Transfer  of 
L'ruperty  Act.     7  0  L    309  col;   1316  P  II. 

lis  Dispute  between  rival  tenants  as  to 
poo::esaioa— Suit  by   landlord  for  po&sesaiaQ 
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Landlord  and  Tenant    (Contd) 


t  Landlord  and  Tenant    (Conid) 


and   recovery  of  amount   realised  by   Magis- 
tr-ate.     32*C  «.W   col :  10   PI.  | 

14  Occupancy    rights — Hluvion   and  dilu-   ' 
vion.     8  P  U  1901    (Rev.)   col;    10  P  I. 

(c)  AlJATKiMKNT     OF  UKNT.  { 

15  Petmanent  mokurrari  lease-Abatement  | 
of   rent— Diluvion.     9   G    W    N    886   eel  :   14 
P.    I. 

(d)  Abwab. 

16  Rent— Collection  charges  — Abvvab.  8 
C  W  N    529—31    0  834  col;  12G  P  II. 

(e)  ACKNOWLKDOMKNT    OV  RENT     OF    TF.NANCY. 

17  Claims    hostile    to  each  other — Receipt 
of  rent — Creation    of  relationship — Disposses-  \ 
sion.     5  C  L  J  G2  col :  2061  P  1.  j 

(f)  ACQUIESCENCE.  ! 

18  yale  of    building  site  in    abadi   by  ten-  \ 
ant — Acquiescence   on  the  part  of  agent.     27 
A   338  col;    2  P  I.  j 

(g)  Acquisition  of  tenangv.  I 

19  Estoppel— Rule  of  equity.  7  B  L  R  27 
col  :  239  P  i. 

20<^  <->^cupancy  right,  acquisition  of — 
Lease  for  a  term  or  from  year  to  year.  1  C 
1.  J    456  col  ;    140    P  II.  ' 

21  Express  surrender  of  holding  by  ten- 
ant, right  of  co-owners — Unreasonable  delay, 
what  amounts  to.  4  N.  L.  R.  120  col :  1920 
P.    I. 

(h)     Adverse  possession. 

22  House  occupied  by  tenant  of  agricul- 
tural land  for  more  than  twelve  years.  A 
W  N    1906   P  243  col    2061  P  1. 

23  Ejactment— Plea  by  tenant  of  adverse 
possessioij.    26  B  442  col:  1950  P  I. 

24  House  occupied  by  tenant  of  agricul- 
tural land  for  more  than  twelve  years.  3  A 
L  J    627— A  W  N    1906  P  258  col:  4  P  I. 

25  Suit  in  abadi  occupied  by  non  agricul- 
tural tenant.  3  A  L  J  760-29  A  133  col;  925 
P.    II. 

26  Suit  for  possession  of  room  in  abadi — 
Appurtenant.     27  A  81  col  :  2089  P  I. 

27  Adverse  possession— Limitation.  65  P 
R    19C1   col:  1960  P  I. 

28  Adverse  title,  ascertained  by  tenant  of 
—  Declaratory  suit  by  landlord  against  te- 
nant setting  up  under  proprietary  title.  7  0 
C  372  Col    2061  I'  I. 

Agreemp:nt. 

29  Agreement  to  let  a  house— Breach  of 
contract  by  tenant  before  time  for  perfor- 
mance—Measur  of  damages.  137  H  R  1906 
col:  336  P  I. 

80  See  Punjab  Tenancy  Act  XVI  of  1887 
section  310  (I). 

81  Agreement  dividing  holdings— Suit  for 
possession  of  a  moietv  barred.  2d  A  66— See 
N  W  P  Tenancy  Act  II  of  1901  s.  33. 

32     Occvpaiicy   right.  Sale  of: 

An  occupancy  right,  which  is  a  personal 
right  in  the  tenant  and  which  he  is  not  en- 
titled to  transfer  by  sale,  in  the  absence  of  a 
custom  or  usage,  may  be  validly  sold  in  ex- 
ecution of  a  decree,  if  the  landlord  consents 
to  the  sale  and  the  tenant  has  no  right  to 
object  to  the  sale. 

1q   principle   there  is   no   difiorence   be- 


tween the  case  of  a  voluntary  sale  mndc  by 
the  raiyat  and  an  involuntary  sale  held  by 
the  court,  if  such  sale  is  consented  lo  by 
the  landlord.  ANANDA  DMi.v  RUTNAKAR 
PANDA.    7CWN672. 

83  Covenant  fur  quiet  evjoymevt-  Tmt — 
Negligence — Minority- House  conbistivg  of  floor 
one  above  the  other  occupied  by  different  per- 
sons—  Water  brought  upon  upper  Jloor  for  use 
of  occupier  of  that  floor — Leakage  of  loitinr — 
Damage  done  to  occupier  of  lower  Ji our  -  Liabi- 
lity of  oiuner— Landlord  and  Tenant — Co- 
venant for  quiet   evjoynient. 

A  minor  is  liable  to  an  action  in  tort, 
but  where  negligonco  is  an  essential  ingre- 
dient, of  the  action,  it  must  be  proved  that 
the  negligence  complained  of  was  the  negli- 
gence  of  the  minor. 

Where  a  person  constructs  a  house  and 
accumulates  water  in  a  reservoir  for  its  pur- 
poses, he  subjects  himself  to  the  principle  of 
Hylands  v  Fletcher  (1868)  (1  Ex.  265),  negli- 
gence or  no  negligence,  if  the  water  e.^capea 
on  to  his  heighbour's  property.  As  between 
him  and  his  neighbour  he  has  brought  the 
water  to  his  own  land  for  his  own  purposes 
and  he  must  keep  in  it  at  his  peril.  But 
where  the  house  consists  of  floors  one  above 
the  other  some  of  which  are  let  to  occupiers, 
the  rest  being  occupied  by  the  owner  him- 
self as  between  those  who  occupy  the  house  it 
must  be  taken  as  a  place  of  habitatioo  in  the 
case  of  which  the  accumulation  of  water  is  a 
neces  sity  and  for  a  natural  purpose.  Water 
is  brought  there  by  the  owner  as  a  natural  ad- 
jinct,  so  to  say,  to  the  house  and  each  oc- 
cupier takes  the  premises  he  occupies  aa 
it  is,  with  all  its  risks.  The  mere  fact  that 
a  particular  occupier  does  not  use  that 
water  is  immaterial,  because  the  water  ig 
there  in  the  natural  and  ordinary  mode  of 
enjoying  the  house.  To  such  a  case  the  doc- 
trine ot  Rylands  v  Fletcher  does  not  apply. 
To  constitute  a  breach  of  the  covent»nb 
for  quiet  enjoyment  on  the  landlord's  part 
tht  re  musr.  be  some  act  of  interruptiort  by 
him  or  by  t  lose  claiming  under  him.  BOM- 
ANJI  MANCHEKJEE  v  MAHOMED  \H 
ISMAIL.    7  B  L  R  713. 

34  A  lessee  tweeted  by  person  v>ith  para- 
mount title — Suit  for  damages.  3  N  L  R  80 
col  :    1405  P  I. 

85  To  pay  interest  on  arrears  of  rent — 
Bengal  Tenancy  Act  Ss  67  and  178— Interest 
on   arrears  vfrent—Orissa. 

In  orisa  \\  here  the  provisions  of  S  67  of 
the  Act  have  been  extended  but  not  those 
of  S  178,  a  contract  may  bo  made  between  a 
landlord  and  a  tei  ant,  modifying  the  pro- 
visions of  S  67  with  regard  to  the  payment 
of  interest  on  arrears  tf  rent.  GOBINDA 
CHANDRA  MAHAP.aTRA  v  (H.^UDHURY 
RAM  GH.aNDRA  NISANKA  MAHAPaTRA. 
18  C  W  N  95 

i)      AGRICULTURAL      HOLDING. 

36     Landlord   and    Tenant — Right   of   heir 
of   under  tanjat   to   itinain   in    possebsion    orh 
'  thi>    death  of    under- raiyat. 
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Landlord  and  Tenant    (Cont'd.) 

Irrospoctive  of  custom  or  local  usage,  th« 
hair  of  an  under  raiyat  under  an  annual 
holding  is  entitle-d,  o»i  the  death  of  the  under 
rasyat.  to  remain  iu  possession  of  the  land 
until  the  end  of  the  then  agrfcultural  year 
for  the  purpose,  if  tbc  land  has  boon  suhlot, 
of  realizing  th«  rent  which  might  accrue 
during  the  yoar.  or,  if  not  sublet,  for  the 
purpose  of  tending  and  gathering  in  the 
crops.  ARIP  MANDaL  v.  HaM  HaTAN 
MANDAL  8W.  N.  C.  479  (FB)-3lC. 
7617. 

87  AUerifug  character  of  the,  holdivg—For- 
Jeiiure. 

The  building  by  a  tenant  of  a  number 
of  tiled  dwelling  hous'S  admittedly  not  for 
agricultural  purposes  on  tope  land,  alters 
the  character  of  the  holding  bufi  it  do€s 
DO*   work   a   forfeiture   of  the   tenure. 

The  landlord  can  require  the  tenant  to 
teiaaove  the  houses  and  to  restore  the  lan-d 
in  ihe  condition  in  which  was  it  before  they 
■altered  its  character  16  Mad  ,  407,  followed, 
ORH  V.  MRitHYUNJAYa  GURUKKAL,  24 
W    65 

(k.)    Alteration  op  Condition, 

38  Occupancy  tenant  building  shop  on 
laud  iu  Outskirts  of  a  town  — Landlord's 
right  to  eject.  79  P.  L.  R.  1903  col.  478  P.    II. 

39  Occupancy  rights- Jagir  held  by  a 
tenant  as  representative  of  the  family  — 
Assessment  of  jagir  land.  4  P.  Ji.  1904 
Rev  :— Bii  P.  L.  R.  1904  See  Pur.Jab  Tenancy 
Act  (XVI  ot  1887)   S  4. 

(1)     Apportionment. 

40  Apportionment  of  compensation— 
Laudlordiaud  occupancy  raiyat  — Principle- 
Bent,  when  enhaocible  5GL  J  662  col  860 
P  I. 

41  Transfer  of  lessor's  interest  by  opera- 
tion of  law— Apportionment.  33  C  786  col  522 
P    I. 

42  App^rtionrnrnt  of  rent—Contribitlion — 
BcLSi^    of  apportionment. 

The  apportionment  of  rent  should  be  on 
the  basis  of  the  present  essets  of  the  differ- 
ent portions  of  the  tenure  which  have  pas- 
sed into  differeqt  hands,  and  not  on  the 
basis  of  the  assets  of  the  different  villages 
at  the  time  of  the  creation  of  the  original 
tenure.  HaBI  KI^HaN  BHAGAT  v.  TI- 
LUKDHARI    LAL.     7  C  W  N  458- 

48  Assignment  of  righli  to  recover  rent 
— Apportionment.  26  M  540.  See  No  47  infra. 
(m)     abeeaes  op  rent, 

44  Suit  00  bond  for  arears  of  rent.  99  P 
L  R  1906  See  Jurisdiction  of  Civil  and  Re- 
H)€nve  Court   No   25. 

46     Rent— Interest   11   C  W    N    11   col  114 
P    II. 
(n)  Assignee,  peeiity  op. 

46  Landluid  arid  tenant — Sub -lease  — Suit 
for  rent- 
When  a  lessee  assigns  the  remainder  of 
the  term  of  his  lease,  the  original  lossor 
may  sue  either  the  original  les.^^CG  or  the 
asbignee  for  the   reut    of     tho    period    for 


Landlord  and  Tenant    (Contd) 

which  the  sub-loapo  is  made.  Kunhanujan 
V.  Alij.ilu,  (1R89»  I.  L.  U.,  17  Mad.,  2'JG  ; 
followud.      HOSSATN     IS;MAIL     ATOHA     v. 

EBRAHiM  Mahomed  makd\n  3  l-  B. 
R  90. 

47  Landlard  and  tenant  —  Assignment  of 
righl.*to  recover  i<i<il — Aj)p<'>rtio}im(int, 

The  yearly  rent  was  payable  by  the 
tanant  in  i,wo  instalments  in  the  Malabar 
months  of  Tulam  and  Mutnim  every  year. 
The  rent  payable  in  the  nioni.h  of  Tulam 
was  a^sgnod  to  the  plainlifl.  The  landlord 
died  on  the  2Gt,h  Tulam,  The  plaintiff 
sue<l  for  recov.jiy  of  t.he  leut.  It  waa 
pleaded  for  the  defendant  limt  as  tlie  land- 
lord had  died  on  the  26th  Tulam  the  ten% 
sued  for  had  not  becom'i  due  lor  tliopa,)meut 
of  it  could  bo  deferred  till  the  lasi  day 
of  Tulam. 

Held,  that  the  plea  was  not  valid  and 
the  plaintiff's  suit   must  ba  det-reed. 

I'er  SubriiJimania.,  /,— That  in  the 
abseoci;  of  a  specific  rule  applicable  to  the 
c  tses  like  the  present  in  this  coutitry  the 
Courts  are  entitled  to  follow  the  broad  and 
just  principle  under  the  English  Statute 
Law  culminating  in  the  apporntioumontr 
Act  of  1870  and  that  the  plaintiff  as  a  matte 
of  e<juiiy  and  good  cou.science  was  entitled 
to  recover  the  rent  for  the  period  of  six 
months  less  four  days. 

Per  Davies,  J  -  That  the  plaintiff  waa 
entitled  to  recover  on  the  ground  that  the 
six  months''  rent  had  fallen  dut  before  the 
date  of  the  landlord's  duath.  the  rent  wag 
due  in  the  month  of  Tulam  if  on  the  first 
of  that  month  the  tonant  had  paid  the 
rent  it  would  have  been  a  valia  discharge, 
the  plaiutiS  was  tberefere  entitled  to  the 
rent  on  the  first  of  Tulam.  No  question 
of      apporticrment      arose      In      the      case, 

lakshminaranappa  v.  MELOTHRA- 
MAN  NAIR.     26  M.   540. 

48  Landlord  and  Tenant— Mortgage  by 
tenant — Liability  for  r^fii 

The  mere  Imci  of  tenant  having  mort- 
gaged thf  land  held  by  biai  uuder  a  lease 
does  not  eiiiiti.j  ilio  landluid  of  that  tenant 
to  bold  the  mortgng^ji  liable  for  the  rent. 
To  create  such  a  right  in  the  landlord  there 
must  be  something  in  t'le  aature  ot  a  privity 
of  contract  between  him  and  the  mort- 
gagee, and  an  assigMmeit  ot  his  rights  by 
the  tenant  by  way  of  mortgagee  does  in- 
deed operate  to  create  such  privity  be  tweea 
that  tenant's  landlord  and  his  morgagee. 
G 0 V 1 N  D  SHES H  A  K \ MT I  u  SH A  M  Ta  Y A 
DaTTYAYEMNI.     5B    LRUS- 

49  Landlord  and  tenant  -Lease-  Tixtures 
—  Additions,  Removal  of —Transfer  of  Proper- 
ty Act  (IV  of  1882)  Secliuns  3,108.  29  B  323- 
6  B  L  R    ]073    Col    202G   P  I 

50  Landlord  and  Tenant, — Lease — As- 
signment of  lease-hold  pr' perty — Mortgage — 
Miirigag  e  put  in  possession  —  Linbiliiy  of 
moitgngi'e  to  pay  rent. 

Where  the  subject  of  a  mortgage  is 
lease  hold     ptoperty   and    the   mortgagee     ia 
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put  in  possession  under  circumstances  which 
amount  to  au  assigumoub  or  transfer  of  the 
loaso-bold  interest,  tho»  mortgagee  becomes 
liable  as  n  rule  to  pay  the  rent.  10  Cal 
143,  2    C  L  R    'S23   referred    to. 

In  India  the  distinction  between  legal 
and  equitable  estates  is  unknown,  although 
in  ordinary  parlance  it  is  frequently  referr- 
ed to  in  Courts  of  justice  as  is  almost  in- 
evitable in  any  system  of  law  which  is  so 
closely  connected,  and  in  many  cases  the 
same  as  English  Law.  VITHAL  JSTARAYaN 
KALGUTKAR  v.  HIS  HIGHNESS  RAJE 
BAHaDUR.SHRIRAM  SAVANT.  7B  LR 
313-29  B39I. 

(o)— Assessment,  payment   of. 

51  E-53eutial3  u{--Adver8e  possesssion.  4 
B  L  R  964  Col  2057    P  I. 

(p  — q)     Boundaries,  confusion  of. 

52  Confusion  of— Landlord  and  Tenant 
—  Presumption  as  to  peimanent  tenancy- 
Estoppel.    5  C  W   N  846  Col  233   P  I. 

^  53     Building  by   tenant  on  zemindar's  land 

■      — Non-inter oenLion  of  zemindar' s    agent — Ac- 
P       quiescence-- Estoppel. 

Where  one  person  builds  on  the]  land 
of  another,  *»n  abstinence  by  the  owner  will 
not  be  sufficient  to  raise  an  equitable  estop- 
pel^against  him.  In  addition  to  the  abstin- 
ence on  his  part,  there  must  be  a  mistaken 
belief  in  the  builder  that  the  land  was  his 
own.  21  A  4%,  16  A  328,  27  A  338,  29  A  058. 
AWN  (1881)  P  114,  20  A  248,  1  E  and  !A  1^9 
1    A    1S2  referred    to.     :\IUHAMMaD    CMAR- 

daraz  khan    v.  maru.    awn  1908 
P282 

54  Lease  given  for  building  purposes — 
Presumption-Grant  in  perpetuity— Landlord 
and  tenant.  32  C  648-9  C  W  N  463  Col 
261   P  II. 

55  Hindu  Law  —  Muhammadan  Law — 
Landlord  and  Tenant  — Buildings  erected  by 
tenant  —  Te-  ant's  right  over  buildings  and 
their    materials.     27  M  ^U  See  Cut  7-^3   P  I. 


Landlord  and  Tenant    {Contd.) 

tains  a  condition  or  proviso  for  re-entry  for 
a  broach  of  HUuh  covenant  (a)  26  M  157.  28 
A  400  referred  to.  MIR  \N  li  xKHSH'u  AZIZ 
BAKHSH.  53  PR  1908-106 P  WR1908. 

58  For  agricultural  land  turned  into 
building  site— Punjab  Tenancy  Act  (XVl  of 
1887)  section  39— Occupancy  tenant  build- 
ing shop  on  land  in  nutfikirts  of  a  town  — 
Landlord's  rights  to  eject— Compensation  — 
Appeal-79  P  L  R  1903  col :   478    P  II. 

59  Right — Of  son  of  the  Landlords— Land- 
lord and  tenant — Buildings — Rent.  Enhance- 
ment of — Right  of  some  of  the  landlords.  59 
P  L  R  1903  col  :   941   P  II, 

Burden  of  proof. 

60  Churland— Onus  of  proof— Presump- 
tion of  holding  churland  con;inuuusIy  for 
twelve  years— Raiyat  having  no  pre  exisUng 
right  to  the  land— Right  to  accretion,  33  0 
444  col:. 98    P  11. 

61  Ejectment— Landlord  and  tenant — Ze- 
rait  lands— Ejectment-  Burden  of  proof.  9  0 
W  N  144  col:   289  P   II. 

62  Onus — Non-payment  of  rent  for  50 
years — Siiit  for  rent : 

Mere  non  payment  of  rent  though  foe 
nearly  50  years,  would  not.  affect  the  land- 
lord's right  to  rent,  where  the  tenant  gave  a 
kabuliat  in  favour  of  tlie  landlord  or  hig 
predecessor  in  title.  In  a  suit  for  rent  in 
order  to  release  the  tenants  from  their  liabi- 
lity under  the  contract,  tliey  miust  show  by 
clear  and  conclusive  evidence  that  the  con- 
tract has  been  determined,  or  they  must 
satisfy  the  (Jourt  that  the  parties  never  in- 
tended that  the  coutract  sheuld  bg  acted 
upon.  4  C  310  ;  3  C  L  R  119  foil.  BAMA. 
CHARAN  CHOWDHRY  v  ADMINISTRA- 
TOR GENERAL  OF  BENGAL.  (Executor 
to  the  estate  of  Kumar-ludra  Chd.ndra  Singh 
Bahadur)     6  C  L  J  72. 

63  Sir  land— Tenancy  Act — Ejectmenfc 
syit— Burden  of  proof.  I  N  t  R  32  col :  277 
PII. 


56  Landlord  and  Tenant — Lease  given  for 
building  purposes- Prtsiiviptiun— -Grant  in  per- 
petiiity. 

Where  a  lease  is  given  for  building  pur- 
poses the  Court  may  well  presume  that  it 
was  intended  to  bo  a  parpetuil  grar^t.  23  W 
R  391) ;  4  0  W  N  210,  s  g  27  Cal,,  570,  follow- 
ed ;  3  C  W  N  502,  s  c  ,  L  R  26  I  A  53  dis- 
tinguished, PROMADA  NATH  ROY  u  SRI- 
GO  VIND  CHOW^DHRY.  9  W  N  Cat,  463 
=  32  C  648. 

57  Tenant  building  on  land  adjoining  de- 
mised land — Forfeiture  of  tenancy — Conditions 

A  lea.se  provided  that  the  lessee  should 
not  erect  any  structure  on  tlio  portion  ad- 
joining that  leased  out  without  the  lessee's 
permission,  hold,  that  by  the  erection  of  new 
structurea  without  permission,  the  lessee 
did  not  forfeit  his  tenancy  as  the  provision 
relating  to  noninterference  was  not  a  condi- 
tion of  the  lease,    but  only    its   term. 

A  forfeiture  may  bo  incurred  for  a  broach 
of  any  covcuaut   only  iu  case  the  leaao  con- 


(t)    Cesses. 

64  Construction  of  deed- — Cess,  liability 
to  pay— Mokurari  lease  12  C  W  N  154  col : 
SIP  If. 

65  Vagaira.  ]\Ieaning  of— Palmyrahs,  etc, 
if  include  mango  trees.  4  iNI  L  J  438  col  :  595 
P  I. 

(u)    Commutation   of  eelvt. 

66  Bhowli  aid  nagdi  rent— Commuta- 
tion -  Reconversion    6  C  L  J  369   col:  178  PI. 

(v)      COWI'KNSATION, 

67  Landlord  and  tenant-Landlord's  righb 
to  eject— Separate  notice  to  quit  the  land- 
Permanent  tenure— Tenant's  right  to  com- 
peusation.     0CWN134col:   711    PI. 

68  For  spending  money- Estoppel— Rule 
of   equity    29  B  580-  7  B  L  R  27  col  :  239  P  I. 

69  For  improvements— Enhancement  of 
rent — Tenants  rigl.t  to  compensation  for  im- 
provements made  by  him— Measure  of  com- 
pensation 15  P  L  B  1903—7  P  R  1902  P  7 
col ;  940  P  II. 
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70  See   P   T  A  1887,  S  22,   68  and  72, 

(W-X)  -CONTllACTS 

71  Acceptatica  by  landlord  and  his  heirs 
of  rent  at  a  lower  rate— Kffoct  of  -Agreement 
to  take  lower  rent  not  proved— 6  0  W  N  GO 
Col   14  P  I. 

72  Agreement  to  let  a  house — Breach  of 
contract  by  tenant  before  time  for  porfor 
niance  -Measure  of  damages.  137  P  L  R  1906 
5  P    L   R  1907  Col   336  P  I. 

73  Res2implion  of  grove  piecemeal  —  Tenure 
of  groves— Grove  Tenure,  incidents  of — Land- 
lord and  grove  holder,  right  of  —Contract  to 
re&iime   grova   hy  portions. 

Held,  that,  where  a  plot  of  land  had 
been  given  to  person  to  plant  a  grove  thereon, 
tho  landlord  was  presumably  not  entitled 
to  enter  into  possession  ef  the  portions  of 
the  grove  which  had  bocoma  vacant  or  t) 
cultivate  them  bim^elf  or  to  let  t*iem  for 
cultivation  to  others.  The  plot  must  be 
taken  to  have  beau  granted  as  a  whole  and 
the  tenure  must  stand  or  fall  as  a  whole, 
unless  some  custom  or  contract  is  shown 
to  the  contrary  In  the  absence  of  proof 
of  such  a  custom  or  agreement,  it  must  be 
held  that  the  grantor  of  the  plot  gives  tlje 
grantee  a  right  to  occupy  the  whole  plot 
so. long  as  it  retains  the  character  of  a 
grove.  Badri  Persbad  v.  Bhimsen  (1),  Makund 
Pershad  v.  Debi  (2)  and  Mehdi  Ali  Khan  u. 
Gurdin  (3),  referred  to.  JWALA  SINGH 
AND  OTHERS  v.  hAHEB  DIN  SINGH.  9 
0  0  109. 

74  Injunction  —  Suit  for  iojunction  to 
restrain  interference  with  plaintiffs  rights 
under  a  covenant  in  a  lease  given  by  him 
28  A  391  --  A  W  N  1904  P  69  Col  1910 
P    I. 

7f»  Landlord  and  Tenant Lease— Con- 
tract—Lease— Granted  for  life  time  before 
passing  of  Bengal  Tenancy  Act— Right  of 
re-entry.  10  0 -W  N  533— 33  C  136  col :  53 
P  II. 

76  Mutation  proceedings — Transfer  of  oc- 
cupancy right — Landlord's  consent  not  neces- 
sary 

Mutation  of  names  relating  to  transfer 
of  occupancy  rights  must  not  be  refused 
simply  because  the  landlord  refuses  his  con- 
sent, or  because  the  provisions  of  section  53 
or  section  56  of  the  Punjab  Tenancy  Act 
have  not  been  complied  witti,  if  the  transfer 
has  taken  place  as  a  matter  of  fact.  HAR- 
NAM  SINGH  V  DHARM  DAS.  44  ?  L  E 
1908 
(y)    Co-sHARERs  Landlords 

77  Accounts,  suit  for — Arrears  of  rent — 
Agra  Tenancy  Act  (II  of  1901^  S  165— Co- 
sharers- Suit  for  rent— Settlement  of  accounts 
AWN  1906  P  141-8   A  L  J  472  col:  657  P  II. 

78  Auction  purchaser- Occupancy  raiyat 
—  Oo-sharer— Landlord.  5  C  LJ  650  col:  161 
PH. 

79  Landlord  and  tenant— Purchase  of  oc- 
cupancy  holding  by  co-sharer  landlord— Ter 
miuation   of  occupancy  right    9  C  W    N    249 
col:   100  P  II. 


Landlord  and  Tenant    (Contd) 

80  Ejnctment  suit  by  acme  of  serviCd 
tenur(3— Landlord  and  Tenant— Joint  land- 
lords to  eject  tenant.  31  0  786—8  C  W  N  325 
Col  689    P  II. 

81  Rent  —  Landlord  and  Tenant  —  Co* 
sharers— Suit  for  rent  against  o-aharer— 32 
C  567—3  C  L  J  141  Col  665  P  I. 

82  Root  suit  for  some-Decree  for  sharo 
of  rout  not  allowable— Pleadings  — Parties- 
Conversion  of  nature  of  suit.  31  0  707  col; 
270  P  1  ( . 

88  Landlord  and  tenant— Oo-sharor  land- 
lord-Suit for  entire  rent — Co-sharers  mada 
defendant — Maintainability  of  suit— Land- 
lord who  is— Assignee  of  land  as  well  as  of 
arrears  of  rent.     7  C  L  J  425  cgl  :  88  P  II. 

84  Power  of  courts  of  appeal  and  second 
appeal  to  question  correctness  of— Separata 
tenancy— Co-sharer  landlord.  2  A  L  J  534 
col:   857   P   II. 

85  Suit  for  rent  of  land  found  by  mea- 
surement to  be  in  excess-Co-sharer— Landlord 

—  Kabuliat.     7  0  W  N  670  col  :  113  P  II. 

86  Co  sharer  landlords  collecting  share 
of  rent  separately — Whether  separate  tenancy 
constituted.  8  0  L  J  554.  See  Regulation  Vllt 
of  1819   Putni) 

(z)    Co-tenants 

87  Co -tenants— Relinquishment  by  some 

—  Payrtf«ot  of  rent.     5  0  L  J  9  col   98  P  II. 
(z  1)    Court-fees. 

88  Court-fees— Suit  against  landlord  and 
other  persons  claiming  under  him  by  lessee 
of  melviram  rights.  17  M  L  J  478  col:  710 
P  II. 

(z  2)    Creation  op  tenancy. 

89  Trustee's  fright  to  create  a  perpetual 
tenure— —Tenure  in  perpetuity  created  by 
trustee  not  binding  on  succeeding  trustees. 
28  M  391  col  :    1260  P  II. 

A.  Custom. 

90  Custom-Free  occupation  of  menaikats 
belonging  to.  mirasidars  by  artizans  condi- 
tionally on  rendering  services.  27  M  517  col : 
277  PII. 

91  Local  custom — Waiib-ul-arz  -  Burdea 
of  proof.     16  GPLR81  uol :   270  P   II. 

B.  Dak    Cess. 

92  Kabuliat — Construction  of— Liability 
for  Dak  Cess.  28  0  293  ool  :   380  P  II, 

(c)    Decree. 

93  Decree  how  far  binding— Right  of 
auction  purchaser  of  share  intenure.  11 
0.  W.  N.  676  Col.  67  P.  II. 

94  Decree  for  ejectment  against  tenant  for 
converting  agricultural  holding  into  one  of  a 
different  nature  — Hindu  father  alone  party 
— Effect  of  decree  on  tenant's  minor  son  not 
party  to  suit— Son  claiming  tenancy — Res- 
judicata. 

Held  that  the  question  whether  a  Hindu 
father,  in  a  suit  in  which  he  alone  of  the 
family  is  a  party,  represents  his  co- 
ii^rceners,  is  a  question  to  be  decided  with 
reference  to   the  oircumstaaces  of  the  caae* 
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The  construction  of  a  building  convert- 
ing an  agricultural  holding  into  one  ot  a 
ditferent  naturo,  could  only  give  rise  to  an 
action,  on  the  footing  that  ic  was  an  im- 
proper use  of  the  tenure,  andpn>/ti  facie 
a  person,  making  auoh  inipropor  use,  could 
not  be  allowed  to  represent  a  minor  in- 
terested in  the  property,  and  not  respousiblo 
for  the  wrong.  So,  where  a  zemindar  got 
a  decree  to  eject  a  tenant,  on  the  ground 
that  he  had  forfeited  his  right  to  occupy 
the  land,  by  erecting  a  building,  upon  it, 
which  was  not  suitable  to  an  agricultral 
holding  upon  it,  which  was  not  suitable 
to  an  agricultural  balding,  the  tenant  can- 
not be  held  to  lepresent  the  interests  of 
his  minor  8on»  who  was  not  a  party  to 
that  suit  ,*  and  the  decision  therein  oannot 
bar  a  subsequent  suit  by  the  san,  to  enforce 
his  right  to  the  same  tenancy.  SRIR\JA 
YARATHARAJA  APPA  ROW  BAHADUR  v 
SUNCARA  VENKATA  DRI.  2M.  L-T.  86 
=  17M.  L  J.  187. 

95  Decree  avoiding'  of  judgment — Evi- 
denes  Act  (I  of  1872),  St44—Inconiptency— Ten- 
ancy in  Central  Provinces — Creation — Ten- 
ancy Acty  operation  of — Usufruct  in  return  /or 
services. 

If  a  party  seeks,  under  S.  44  of  the  Evi- 
dence Aot,  ta  avoid  a  judgment  on  th^ 
ground  that  it  was  delivered  by  a  Court 
not  competent  to  deliver  it^  that  incom- 
petency must  be  patent  and  no-t  latent— 
a  manifest  lakh  of  jurisdiction  on  the  face- of 
the  proceedings.  When^  an  the  viev/  of 
the  facts  and  law  taken  by  it  a  Court  has 
jurisdictiop  to  decide  a  case  before  it  th^u 
its  decision  can  only  be  avoided  by  review, 
appeal  or  revision.  It  cannot  ha  reopened 
on  the  merits  in  a  subseq,uent  suit  by  some 
other  original  Court  of  concuroent  jurisdic- 
tion, merely  because  the  presiding  Judge 
in  the  subsequent  case  takes  a  view  of  the 
)aw  and  facts  different  from  that  taken 
by   the  Judge   in    the  previous  case.. 

In  the  Central  Provinces  tenancy  can 
be  created  only  by  a  cantsact  between  the 
landlord  of  the  soil  and  a  person  whom 
he  is  willing  ta  accept  as-  his  tenant.  It 
is  only  when  a  voluntary  contract  has 
created  a  tenant  that  the  Tdnancy.  Ac-t 
iasteus  itseU  upon  the  transaction  and 
regulates  the  future  rights  and  liabilities 
of  landlord  and  tenant.  The  wnole  position 
turns  upon  the  original  agreeuient  between 
the  parties,  in  every  single  case. 

Where  plain tift  appointed   the  d^feDdant 
as  his   agent   for   carrying  on    wy    datic-i   of 
mokuddum  in   his   village     ii   I 
atian    for  those   services   ;lluI     i 
purposes    allowed  the   defendant   bt>.   .c^u, 
and  cultivate   his  air  field  and  to  appropria,. 
the  entire    produce   thereof  without  any  pay- 
ment of   reutj  except   a    nouiiiiu.1   one,    Ji,aidy 
that   the    defendant    was  never    a    tauaut.   ot 
the  plot  whereof  he  was  allavved  the  usufruct 
in  retui^n  for  his  services.     1  C  P  L  B  iS2  fol-  j 
lowedi  15  C  P  L  R  iiJ  referred  ta.  WA:SUDJiO  1 
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V.  GANU     KUNBI.     3   N-  L- 


j  GHAiii'ijiiii: 
!  R.,  185. 

:  {>6  Disclaimer  of  landl..rd8  title— Agricul  • 
tural  tenancy — Denying  landlord's  rigiit  to 
receive  entire  rent.  9  C  W  N  [)2S  col;  932 
P.  II. 

97  Defend'int  claiming  Zemindari  rights 
—  I'laintiff  denying  tenancy  -  Defer'.ce-Notice 
to    quit.     9   CWN  4G0col:   933   P  II. 

98  Denial  of  title— Forfeiture— Decree  of 
I  court.     3    C  L  J    201  col ;    102  P  II. 

99  Notice   delenniaing  tenancy— Denial   of 
I  landlord's   title  after  suit  does  not   render  pre- 
vious  notice  unnecessary. 

j  A  tenant  is  entitled  to  reasonable   notice 

I  before  tj^9ctmont>  and  fifteen  days'  notice 
j  to  a  culnvating  tenant  in  the  middle  of  the 
cultivating  season  is  not  sufficient  notice.  A 
landlord  in  a  suit  far  ejjectment  against  a 
tenant  ia  bound  to  prove  a  complete  causa 
of  action  when  the  suit  was  instituted,  and 
the  tenant,  who  for  the  first  time  denies  the 
landlord's  title  in  his  written  statement,  is 
not  by  such  denial  disentitled  to  set  up 
want  of  proper  notice  before  the  institution 
of  the  suit.  Abdalla  Naha  v.  Moidin  Kutti, 
(17  M  L  J  287),  not  followed.  Unhama  Devi 
v.  Yaikunta  Hedge,  (I  L  R  17  Mad.,  218), 
followed.  PERIA  KARUPPAN  v.  SUBRA- 
MANIAN  CHETTI.  S  M  LT  265  =  18  M 
i  L  J  153-31   M26I- 

j       1(10      Denial    cf    relationship —Burden    of 
proof —Go iitvtnacious  possession— Damages. 
j  It  Is  settled  law    that  v/hen  the  relation- 

!  ship    of    landlord   and   to^iaut    has  once  been 
j  established^   it    lies     upon    the     tenant,    par- 
ticularly   if   atill   in    possession    of   the  pro- 
mises,,  to    prove     'bat    the    relationship    baa 
ceased  to    txist.     4  ('  340-  refeured  to. 

Held  that  doubJu  the  original  rent  wag 
a  fair  measure  of  what  should  bo  allowed 
to  the  plaintiff  as  damages  for  the  contuma- 
cious possession  of  the  promises  by  plaintiff 
QAMAHUD-DIN   v.    AHSAK    ILABI.     140 

P  L  R  1906. 

101  Landlord  and  Ttnant—N'otice  to  qiiit. 
The   assertion  by  a  tenant  of    permanent 

occupancy  rig.lits  and  his  denying,  thu  land- 
lord's title  to  give  a  lease  of  the  laud  to  a 
third  party  is  not  a  d^ni  tkl  ol  the  relation- 
ship ol  laiidlord  and  tenant  v/hic4i  would 
render  notice  anuecossary.  CHEINNA  NA- 
RAYQDUv.  HA  RISC  HEN  DANA  DEO.     27 

M'   23.  ^  .   , 

102  Denial  of  tenancy— Error  of  law — 
Forfeiture  of  lease.  11  i\I.  L.  X,  194  col: 
1304    P  I. 

103  Easement  ActV'ofl8d3tS.60—lLand- 
/i  ti'lri    and  tena>i.t — Occupation  of  building  site 

^■'  ii  -Knction  of  permanent  tm tiding — 
j  'doient. 
I  •.  dants  were  fouud  on  the  evi- 
do  ^  ■  od  leiianbs  at  will  of  the  plaintiff 
af  land  m  Uie  abadi,  the  land  having  been 
alloiied  Lo>  their  ancestors-  on  condition  of 
their  rendering  service  as  patwajrib.  The 
dofendanis  had  ceased  to  perforux.  the  duties 
at  pa.L>Y,t».rLs,.  bat  still  ocouple.d.  tha  laLud^u.uji 
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had    built   liousoa    tliorcon   of   a   pormanont  [ 
clwiraohr. 

Jfrld,  on  suib  by  iho  zamindar  to  ojoct 
tlio  defoiidanfcs,  who  Ijad  doniod  tho  zarnin- 
d'lr'H  title,  tbnJ.  I.ho  principlos  laid  down  in 
]-ni  Hara  v.  Kundan  Lai,  1  L  U  21  All.  d9G 
»4>pliod,  and  tliai.  Ihoro  was  no  such  conduct 
on  i.iio  part  of  the  iiimindar  as  would  justify  [ 
tilt'  inf(^r«nco  that,  she  bad  contracted  that 
tl  0  right  of  tenancy  uiidoi"  which  the  dofou- 
daiits  originally  c)l)i,ainod  poyrieHPi'ni  of  tho 
land  dbould  be  changed  into  a  permanent 
right  of  occupation;  neither  could  the  defoa- 
dants  pray  in  aid  section  60  of  tho  Indian 
Easements  Act,  1882.  • 

Held,  also|^that  the  acquisition  pending 
the  suit  by  one  of  the  defendants  of  a  share 
in  the  village  in  which  the  the  land  in  suit 
vvati  situate  did  not  give  tho  defendants  any 
title  to  retain  possession  of  the  site  in  the 
abadi  from  which  the  plaintiff  was  suing  to 
eject  them.  BUDH  SINGH  v.  PARBaTI. 
4  AL  J  556  =  A  W  N-  1907  P.  231  =  29 
A    652 

104  Ejechncnt Res  judicata — Denial   of 

landlord's  title  — Di^viissa I  of  previous  suit  for 
rent  on  denial  of  relationship  of  landlord  and 
tenant. 

In  a  previous  suit  brought  by  the  plain- 
tiff against  the  defendant  for  rent  the  latter 
denied  the  existsL.ce  of  the  relationship  of 
landlcrd  and  ien*t'  The  suit  was  dismiesed  ! 
on  the  ground  that  the  defendant  was  not 
the  plaintiff's  tenant,  Plaiutif!  now  sued 
to  fject,  the  defendant:.— 

Held,  that  having  regard  to  the  decision 
in  the  previous  suit,  the  plaintiff  was  entitl- 
ed to  treat  thu  defendant  as  tresspasser  and 
to  sue  him  for  ejecraent.  Nilmadhab  Bose 
7)  Ananta  Ham  B.igdi,  2  0  W  N  755.  Fayj 
Dhali  V  Aftabuddiu  Sirdar,  6  C  W  N  575, 
and  Ramgati  Mohurer  v  Pran  Hari  Seal,  3 
O  L  J  201 ,  followed.  Srimati  Mallika  Dass^i 
V.  Makham  Lai  Chowdhry,  9  C,  W.  N. 
928  referred  to.  KHHTER  MiSTRI  v  SADR- 
UDDT    KHAN.     84   G  922- 

105  Tenant's  rights — Disclaimer — For- 
feiture  12  C  WN525    col:    3063  P  II. 

D.  Denial  of  landloed's  title. 

106  Denial  of  title-  Setting  up  of  perma- 
Dent    tenany.    27  B  515    at  550  col  :  895    P  II. 

107  Denial  of  landlord's  title  tn  written 
statement.  28  0  135  col:  895  P  II. 

108  Denial  of  landlord's  title  after  suit 
does  not  render  previous  notice  unnecessary 
81    M    261.     See  No  99  Supra. 

109  Forfeiture — Ejectment — Co-lessors — 
Suit  for  ejectment  by  one  set  of  co  lessors — 
Transfer  of  Property   Act   (IV  of  1882)   sill, 

In  a  suit  for  ejectment  by  one  set  of  co- 
lessors  on  the  ground  that  the  principal  de 
fendants  have  forfeited  their  rights  as  ten- 
ants, under  s  111  of  the  Transfer  of  Pro- 
perty Act,  having  denied  the  title  of  the 
plaintiffs   in  a  previous   rent  suit  .*— 

Held,   that,   though  all  the  presenli  plain- 
tiOs  were  not  parties  to  the    previous  rent 
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suit,  inasmuch  as  the  km/uI  defendants  not 
only  denied  tho  exiatonco  of  tho  relation  of 
landlord  and  tenant  botwoun  them  and  the 
then  plaintiffs,  but  sot  up  a  third  party  as 
their  landlord  in  respect  of  tho  di.'-putod 
land,  they  incurred  a  liability  to  have  their 
tenany    forfeited. 

Held,  further,  that  though  in  England 
anj  joint  tenant  may  put  an  end  to  his 
domiso  as  far  as  it  opora'-s  on  his  own  share, 
whetlijr  h'\^  onmpanions  j  nn  him  in  putt- 
ing an  end  to  thii  whole  lease  or  not,  yeb  ac- 
cording to  the  decisions,  tho  relation  creat- 
ed by  contract  with  several  joint  landlords 
continues,  until  there  exists  a  new  and  com- 
plete volition  to  change  it.  Whore  there- 
fore the  relation  of  joint  landlords  continues- 
the  tenancy  of  the  lessees  cannot  bo  put  an 
end  to,  except  by  all  the  lessors  acting  to- 
gether. Ebrahim  Pir  Mahomed  v  Cursetji 
Sorabji  De  Vitre,  I  L  R  11  B  644,  explained  ;, 
Fayj  Dhali  v  Aftabuddin  Sirdar,  6  0  W  N 
575,  Ramgati  Mohurer  v  Pran  Hari  Seal,  0 
L  J  201,  and  Rem  Lochi  Koeri  v  Herbert 
Collingridge,     11    C  W  N   397,    distinguished. 

Hdd,  also,  that  the  rule  is  different  ia 
the  case  of  trespassers  and  in  the  case  of 
tenants,  when  khas  po^^session  is  not  sought 
for.  Radha  Proshad  Wasti  v  Esuf,  I  L  R  T 
Oalc  40  and  Kanial  Kumari  Chowdhurani  v 
Kiran  Chandra  Roy  2  C  W  N  229,  referred 
to.  GQPAL  RAM  MOHURI  v  DHAKESWAR 
PERSHAD  NARAIN    SINGH.     7   C  L  J  485 

-35  C  807. 

110  Forfeiture  of  lease  owing  to  denial  of 
landlord's  title— Pleadin-.  12  G  W  N  587  col.- 
727  P  I. 

111  Suit  for  rent — Defendant  tenant's 
plea  that  the  landlord  was  only  a  benami- 
dar.  141  P  R  1906  :  col  243  P  I. 

112  Suit  with  reference  to  money  deposit- 
ed in  Court— Relationship  of  landlords  and 
tenant.   9  G  W  N  492  col:  1381  P  I. 

F.  Dhaepatni  lease, 

113  Denial  of  tenancy — Repudiation  or 
rescission  of  lease — Rent — Suit  for — Effect 
of  repudiation.     9  G  W  N  387  col  846  P  IT. 

Note:  9  C  W  N  387  read  for  9  C  W  N 
307. 

114  Sale  of  durputni  tenure — Liabilty  of 
auction  purchaser-Interest  on  arrears  of  rent. 
30   C   213   col    1533  P   I. 

G.  Dispossession. 

115  Landlord  and  tenant— Bight  to  receiver 
rent  from  tenant  ivho  has  been  disturbed  in 
his  possession-  by   the   landlord. 

A  landlord  is  not  entitled  to  recover 
any  rent  when  he  has  evicted  the  tenant 
from  a  part  of  the  holding  although  in  the 
lease  the  rent  is  made  payable  at  a  certain 
rate  per  J  bigha.  2i  Cal  296,  distinguished. 
HARRO  KUMARI  v.  PURNA  CHANDRA. 
28  C  188. 

116  Possession  of  tenant — Possession  of 
tenar:t|byj  third  party  after  expiry  of  term  ol 
base.  10  C  W  N  343  col ;   2062  P  I. 
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H.     Distraint, 

117  Landlord  distraining  for  rent — Right 
to  sue  for  rent  pending  distress— S-ilo  after 
judgment  in  suit.  17  M  L  J  294—30  M  444. 
Hex  Madtas  Bent  Recovery  Act  (V  III  of  1865} 
Ss   33,  39. 

118  Distress— Excessive.  27  M  27  M  210. 
See  Madras  Rent  Recovety  Act  {VIII  of  1865) 
Ss   18,  H  and  29 

I  Drainage  charges. 

119  Limitation,  running  of,  from  date 
other  than  that  on  vvliich  amount  payable — 
Drainage    charges,  recovery    of,  by    landlord. 

II  0  W  N  57  col  72  P  11. 

120  Suit  for  compensation  for  breach  of 
contract  in  writing  and  registered  and  suit 
for  rent,  difference  between.  5  C  L  J  19  col 
1897    P   I. 

(j)    Duty  of  landlord  to  maintain  tenant's 

POSSESSION. 

121  Irrigation  channel  closed  — Act  of  Go- 
vernment servant — Statue  — Tortious  eviction 
— Rent   loithheld. 

A  sued  B  the  Manager  of  Encumbered 
Estates,  alleging  that  he  had  taken  a  lease 
from  B  of  certain  lands  irrigated  by  a  certain 
canal,  and  that  subsequently  the  Executive 
Engineer  "illegally^*  closed  the  said  canal 
and  deprived  the  lands  of  their  utility.  A 
claimed  damages  tor  the  loss  of  profits  and 
prayed  for  an  injuuobiou  to  restrain  from 
recovering  by  warrant  the  rent  reserved  in 
the  lease,  as  the  closing  of  the  canal  was 
a  breach  of  the  lessor's  covenant  for  pos- 
sessioa  without   interruption. 

Held  that,  as  the  plaint  averred  that 
the  interruption  was  caused  by  the  Engineer 
who  acted  illegally,  the  plaiutitt's  remedy 
was  ag  linst  that;  officer  and  not  against  the 
Manager,  and  that  the.  covenant  was  not  a 
covenant  against   tortious  eviction. 

Hdd  also  that  the  Engineer,  in  so  do- 
ing, was  not  acting  as  the  agent  of  the 
Government  (i  e.  of  the  alleged  paramount 
title),  as  the  duty  was  imposed  upon  him, 
not  by  the  v^ill  of  Government,  but  by  sta- 
tute, the  Bombay  IrrigaLion  Act  VII  or  1879 
33  L  J  G  P  199;  28  B  314;  8  VV  U  327. 
referred  to.  DaYOM  vL  AD.aTM\L  v.  THE 
MAjN.-.GEH,  ENCU'.M birred  ESTATES  IN 
SINU,  1    S   L   R   2i4 

122  Ouster  ui  teMaiit  by  paramount  owner 
— Claim  by  tenant  against  his  lessor  for  com- 
pensation for  such  ouster — <"ovonaut  for 
quiet    enjoyment.    25  B  2G9  col.724  P  1. 

123  House  consisting  of  fioors  one  above 
the  other  occupied  by  diHerent  persons — 
Covenant  for  quiet  enjoyment.  7  B  L  R  713 
(Sec   landlords   and   tenant  No  33  supra. 

324  Patta,  grant  of — Wher^i  tenant's  inter- 
est is  transfer  led  to  another^  the  transferee 
is  ent'Lllcd  to  a  grant  of  patta  if  Jiis  transfer 
is  in  pioper  order  and  if  the  old  tenant,  af- 
ter notice  from  the  Zanundar,  does  not  ob- 
ject : 

A   peraou    who    claims    to    huvo   a   patta 
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granted    to  him   as  transferee    from  a  tenant 
is  bourrd    to  produce  the  traopfer    for  the  in- 
spection of  the  landlord,  if  so  desired.     When 
suob   transfer   is   in     proper   order    and    the 
I  old    tenant,  to    whom    the    landlord  is  bound 
i  t«   and    did    give    notice,  does    not  appear  to 
I  contest   the  validity   of  the   transfer,  it  is  the 
duty  of  the    landlord    to  grant  a  patta  to  the 
j  new    tenant.     Orr  v.    Rakkumarathi,    (I  L  R 
I  29    Mad    83),    explained.     VADLAMANNATI 
VENK^TRAMIaH   PaNTULU   v.  SRI    Ra- 
JAH    VENKATA      RANGIAH     APPa    ROW. 

!  3  M  L  T  236=18  M  L  J  37-31  M  64. 

K    Duty   op  tenant  to  maintain  HOLDiNa 
intact. 

125  Liability  to  pay  arrears  of  rent — Right 
of  occupancy —  Daughter  on  whom  right  of  OC' 
cupancy   devolves— Apportionment   of  rent. 

The  liability  to  pay  rent  due  and  ia 
arrear  follows  the  laiid  and  attaches  to  tba 
person  upon  who  mthe  right  to  occupancy 
devolves.  But  a  daughter  succeeding  to  the 
rights  of  hor  father  after  the  dt3ath  of  her 
mother  could  not  be  held  personally  liable 
for  arrears  which  had  aeorued  due  during 
her   mother's  lifetime. 

The  principle  upon  which  rent  should 
be  apportioned,  explained.  48  L  J«Ex.  344; 
24  W  R  219  referred  to.  MT  JANKI  BAl 
V.  MT.  BAYABAI,  LAKSHMI  PRASA  D  AND 
GORELAL.    16  C  P  L  R  1903  P    55- 

(L)    Easement  acquired  by  tenant. 

126  Presumption— Easement.  9  C  W  N 
856  Col.  920  F.  II. 

127  AcquisHion  of,  by  tenant— Right  of 
occupancy  •tenant  to  acquire  easement  ia 
lands  of  the  lessor  outside  his  tenure.  29  0. 
363  Col.  915  P.  II. 

(M)  Ejectment. 

(a)  Notice  of. 

(b)  Suit  for. 

(a)  Notice  of. 

128  Nature  of  tenant's  holdiog-Ejectmenk 
suit — Annual  tenancy-Notice  to  eject  — Cause 
of  action.     8  C  W  N  774  Col.  1257  P.  I. 

(b)    Suit  for. 

129  Ejecimt'tit— Mortgage — Right  of  mort« 
gagee  against  subsequent  mortgagees  in  pos- 
session. 10  P.  R.  19C5.  See  Pu  jib  Tenancy: 
Act  (XVI  of  18^7)  S   4  and  5. 

180     Ejectment  suit--Permaiu;nt   tenancy 

—  Recognition  by  landlord.     32  C.  51   Col.  302. 
P.  II. 

131  Ejectment   suit  -Permanent  tenancy 

—  Rtcog'iition  by  landlord -Evidence.     32  C» 
41  Col.  553  P.  II. 

132  Perminent    tenancy— Presumption   of. 
When  there  was  no    document     to  which 

tbo  origin  of  thi>  tetmre  could  properly  be 
traced  aid  it  appeared  that  for  a  p.  riod,  pro- 
i  bably  100  years,  the  land  had  been  held  at 
I  same  rent  and  that  there  hadbeen  no  attempo 
'  on  the  part  of  the  landlord  either  to  enhance 
i  or  to  eject  aud  the  property  had  from  timo  to 
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timo   been   transferred  without  objection   o-o 
the  part  of  tbo  landlord. 

Held,  thixt  under  these  ciroumstanoefl  the 
Court  was  justified  in  inferring  that  the  te- 
nancy originally  created  was  of  a  permanent 
nature.  ISMAIL  KHAN  MAHOMED  v.  AS- 
MatulLa  SaUENCt.    8CWN297- 

183     rermanent  tenaticii — PresiimpLion  of. 

When  it  appealed  that  for  a  very  long 
timo  the  holding  had  from  time  to  time  been 
transferred  and  had  dosoonded  by  inheritance 
and  it  had  been  sub  divided  by  the  tenant 
ftnd  there  had  never  been  any  objeotion  on  the 
part  of  the  landlord  although  the  property 
was  situated  in  a  place  where  suoh  property 
bad  increased  enormously  in  value  and  the 
landlord  had  never  made  any  altempt  to  eject 
the  tenant. 

Held,  that  under  these  oiroumstanoos 
Court  was  justified  in  inferring  that  the  te« 
nancy  was  of  a  permanent  nature.  4  C  W  N 
210,  distinguished.  ISMAIL  KHAN  MAHO- 
MED V.  SRIMUTTY  MRINMOYI  DASSI.  8 
C  W  N  801. 

134  Permanent  tenancy — Charitable  en- 
dowments— Permanent  lease  gran.ted  by  ma- 
nager of  temple.  8  G  W  N  545-27  M  291 
Col.  402  P  II. 

135  Ejectment— Eincroachment  by  tenant 
—Adverse  possession  of  a  limited  interest.  2 
C  L  J  125  (Jol.  1965  P.  I. 

186  Ejectment — Agricultural  tenants  oocu- 
pyiog  a  room  in  abadi  for  3(iyeara  27  A  81 
Col.  2089  V.  I. 

187  Ej'^ctment— Service— Tenure  — Rigbt 
of  some  ol  the  joint  landlords  to  eject  tenant. 
1  U  786  Col.  6d9  P.  II. 

3 

138  Ejectment  Suit  by  some  of  the  land- 
lords not  maintainable —Addition  after  re- 
mand.    20  P  L  R  1907   col   1397  P  I. 

139  Ejectment— Suit  for  ejectment  by 
some  of  the  landlords.  1  P  R  1903  (Rev.V 
col   927    P  II. 

140  Ejectment  suit— Sir  land— Burden  o.f 
proof.     1   N    L   R   82   ool  277  P   IT. 

141  Ejectment— Incumbrances  by  tenant 
and  substqaent  tj  ctment— Efiect  of  eject- 
ment on  mesne  lucumbrances.  27  M  401 
col   934    P   1. 

142  Ejectment- Transferee''8  right  to  ques- 
tion laudlord'b  title.  16  M  L  J  351  eoi  964 
P   II. 

tN)    Enclosing  of  land,  ey   Tenant. 

143  Landlord  and  Tenant— Tenant  enclos- 
ing land  by  vjali—IiUeiference  %uiih.  landlord's 
right. 

The  fact  that  a  tenant  encloses  agricul- 
tural Jaud  in  bis  occupation  with  a  wall 
instead  oi  a  hedge  is  not  p>ima  facie  an 
intertereuce  with  tbo  landlord's  nghis.  AUU- 
NACHaLLaM  CHETTJARt;.  CHIDAMBA- 
RAM   CHETTIAR.     15    M   L   J    S&4 

(0)    Encroachment  by  tenant, 

144  Aavtitse  possession  of  a  limited  in- 
terest- Limiiatiou— Lease— Additional     area 
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within— Additional  rent,  liability  to  pay- 
Standard  MeASuremenfc.  2  A  L  J  126  col  1975 
P   I. 

145  Tunant  —  Encroachment— Landlord — 
Trespasser. 

When  a  tonant  encroaches  upon  any 
land  of  his  landlord  outside  his  holding  it 
ia  optional  with  the  landlord  to  treat  him 
in  respent  of  such  land  either  as  a  teaani 
or  as  a  trespasser  41  L  J  C  P  43,  35  L  J 
0  P  193,  64  L  J  Q  B  245,  1  C  PL  R  371 
0  P  L  R  51>,  &  C  P  L  R  39s  22  W  R  246 
66.  B  552  10  C  820,  25  C  302,  4  0  W  N  508, 
referred  to.  GaDI  KUMBI  v.  BAM  LAL 
AND  OTHER.    16  G  P  L  R  1903   P  36- 

(P)    Enhancement  of  rent. 

146  Bastu  lanil  subject  of  tenanoy  situata 
within  a  Municipality— Notice  to  quit.  9  0 
WN   303   col  14  P  II. 

147  Enhancement  of  rent — B&mand  by 
landlord  of  enhanced  rent — T6nant*s  right  ta 
complain  accrues  on  eadi  demand— Limitation 
—Regulation  KXV  of  1802,  &  3— Payment  to 
landlord  of  enhanced  rate  for  a  long  time  ^ 
Promise  by  landlord  to  return  excess-— No  im- 
plied agreement— Absence  of  consideration. 

The  tenant'a  right  to  sue  for  a  declara- 
tion that  he  is  not  liable  to  pay  an  enhanced 
rat&  arises  an  eaoh  demand,  by  the  landlord 
for  such  rate.  Under  Regulation  XXV  o! 
1852,  S  3,  the  assessment  should  be  deter- 
Bained  in  a  oase  of  dispute  with  reference  tq 
the  sannads  and  kabuliats  and  the  condi- 
j  tious  under  which  they  were  entered  into, 
i  An  agreement  to  pay  an  enhanced  rate  can* 
i  not  he  implied  from  mere  payment  of  suob 
rate  for  a  long  series  of  years  to  the  landlord 
whea  the  latter  admits  at  the  time  that  ha 
has  no.  legal  right  to  claim  such  rate  and 
promises  to  return  the  excess.  An  implied 
agreemsent  to  pay  an  enhanced  rate  cannot 
be  enforced  when  there  is  no  consideratioQ 
for  the  sam».  OOPALADASU  v  PERRAJU.. 
12  M  L  J  621. 

148  Enhancement  of  rent— Right  to  levy 
— Settlement  with  goveronient  not  to  colleci 
highar  rent  than  are  recorded  in  settlement 
papors  32  G  463  Sae  Regulation  YU  oj  sec- 
tioii  9'. 

149*    Enhancement    of    rent  bg,  a  Falanbi' 

patdar— Notice  to  tenant  under  Land  Revenue. 
Code  (B&rar),  S  78  (8). 

Befoire  a  Palampatdar  oan  enhance  the- 
rent  payable  by  his  tenant^. he  his  bound 
to  give  notice  to  the  latter  according  to  tha 
m«thod  laid  down  by  s  78  (8),  Berar  land 
Revenue  Code  unless  there  be  any  "express, 
covenant"    to  the  contrary. 

So  in  a  suit  by  suoh  a  Superior  Holder  to 
ooiloct  enhanced  rent,  admittedly^  no  such 
notiG;0  had  been  given  to  the  tenant,  and 
the  plaintiS  was  therefore  held  not  entitled 
to  maintain  the  suit.  DINAjl  PARBHAJI 
V  DaTTOBA  alias  SANTOSHRAG.     2  N  L  R 

145 

150    Grounds  for  enhancement.    Se&  Pun." 

jab.   Tenmic]^  Agu  XVZ  of  18&7  ^H^ 
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151  Improvement  on  coss-Rightto  recover 
—  Right  to  additional  rent —Uocurrirjg  right 
6  C  W  N  3G0col:   126  P  II. 

152  Landlord  and  Tenant— Enhancement 
of  rent — Joint  tenancy  —  Parties — Suit  by 
majority  of  the  landlords.  3  P  R  1905  Rev. 
See  Punjab  Tenancy  Act  (XVI  of  1887)  6eo- 
Hon   24. 

153  Suit  for  pre-emption  against  heir  of 
mortgagee  by  conditional  sale— Physical  pos- 
session—Accrual of  cause  of  action  in  suit 
for  pre  cmption  of  property  mortgaged  by 
conditional  sale.  6  C  W  N  888—24  A  17  col  : 
1818  PI. 

154  Arrear.<i  of— Tenant  admitted  to  hold- 
ing of  an  accwpancy  tenant  at  enhancevient 
rent — Enhancement  of  rent  of  tenant  succeed- 
ing occiiparcy  tenant — Rent  Act  (Oudh),  1886 
section  47, 

A  tenant  with  a  right  of  occupancy  in 
a  holding  at  a  reut  ot  Rs,  90-8-0  was  rejected 
therefrom  in  due  Court  of  law.  The  defen- 
dant took  part  of  the  above  holding  at  a  rent 
of  Rs.  20  and  executed  a  kahuliat  therefor. 
The  plaintiff  [landlord]  sued  the  defendant 
for  the  recovery  of  his  rent  at  the  rate  of  Rs 
20.  The  defendant  contended  that  as  the 
rent  payable  by  the  out  going  tenant  aver- 
aged less  than  Rs  2  per  bigha  and  the  rent 
payable  by  him  under  his  kahuliat  aver- 
aged over  Rs  9  per  bigha,  the  enhancement 
was  illegal. 

Held,  that  section  47  of  the  Oudh  Rent 
Act  had  no  application  to  the  case  of  an 
occupancy  tenant  being  succeeded  by  a  cen- 
ftnt  not  having  right  of  occupancy,  and  that 
therefore  the  rent  claimed  by  the  plaintif!  at 
the  enhanced  rate  mentioned  in  the  kahuliat 
was  perfectly  legal  and  he  was  entitled  to  re 
cover     it    from     the     defendant.    SUNDaR 

chaube  V  mahant  har  charan  das. 
6  O  C  193. 

155  Right— Of  son  of  the  Landlords  — 
Landlord  and  tenant  — Buildings — Rent,  En- 
hancement of  Right  of  some  of  the  land- 
lords  59   P  L  R  1903  ool  :    941   P  I. 

(2)    Enhancement  of  Revenue 

156  Superior  proprietor—Contract  for  re- 
venue with  inferieor  proprietors— Ef!ect  of 
Enhancement  of  revenue.  4  A.  L.  J,  807  See 
Act  III  of  1901  (U  P   Land^Eevenue). 

II    Entries  in  Batwara   papers. 

157  Record  of  rights  — Khevvat  prima  facie 
evidence  11  C.  W.  N.  153  Col.  133  P.  I. 

158  Bengal  Tenancy  Act  VIII  of  18S3  Ss, 
86,  171— Surrender  by  raiyat  — Under- raigat 
paying  rent  due  by  raiyat  —  Mortgage — Eject- 
ment. 

A  raiyat  surrendered  his  holding  when 
the  holding, was  in  possession  of  the  under 
lesssee   of  the   raiyat  uiider»S.  171   cf  the  Act. 

Held^  that  the  superior  landlord's  claim 
to*khas  possession  by  virtue  of  the  surrender 
should  be  postponed,  till  the  amount  due 
to  the  under-lessee  by  virtue  of  the  mort- 
gage under  the  operation  of  law  under  3. 
171  is  satisfied.    NABADIP  CHANDRA   PAL 
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V.    BHAIRAB  CHANDRA  DHAR.   13  C     W. 

Ne7. 

159  Jilntry  in  record  of  right—morfgagd 
maxim  '  oint)ia  pra3  sumuntur  rite  et  soleuni* 
ter  esse  acta.  " 

In  This  case,  A  versus  B,  one  of  the  issuea 
was  wh.^ther  the  mortgage  deed  sued  upon 
was  genuine  and  for  consideration.  The  first 
Court,  without  going  into  the  question  ot 
conaideration  held  the  mortgage  to  be  in- 
valid a-i  the  attesting  witnesses  were  nob 
proved  to  have  seen  the  mortgagor  sign  the 
deed.  On  A's  appeal  the  lower  appellate 
Court  remanded  the  case  directing  further 
evidence  to  be  taken.  After  complying  wth 
this  order  the  first  Court  again  came  to  the 
conclusion  that  valid  at  attestation  of  the 
deed  was  not  proved  by  A. 

Held,  under  the  circumstances  of  the  case 
{via  ,  the  mortgagor  the  mortgagee,  the  scribe 
and  one  of  the  attesting  witnesses  of  the 
deed  in  question  were  all  dead  and  the  sur- 
viving witness  had  no  clear  recollection  ot 
the  oifcumstances  attending  the  execution, 
neither  »^^he  evidence  of  that  witness  nor 
that  of  the  other  persons,  examined  to  show 
what  happened  when  the  document  wag 
written  and  executed,  contained  anything 
which  tended  to  establish  positively  that 
the  attesting  witness  did  not  see  the  mort- 
gagor sign),  for  the  purpose  of  deciding 
whether  the  mortgage-deed  was  duly  attest- 
ed or  not,  the  maxim  ''omnia  prae  sumunter 
rite  et  solenniter  esse  acta  donee  probetur  in 
contrarium"  might  be  applied  so  as  to  pre- 
sume due  attestation,  the  maxim  being  ap- 
plicable, in  such  cases,  under  all  circum- 
stances except  where  the  attestation  requir- 
ed by  law  has  been  either  actually  proved 
or    disproved. 

As  to  the  other  issue  in  the  oases  whe- 
ther the  mortgagor  had  the  legal  right  to 
mortgage  the  land,  it  had  to  be  de- 
termined whether  he  held  proprietary  or 
mere  tenant  rights  in  the  land  mortgaged 
by  him. 

Hi'ld,  the  fact  that,  in  the  record  by 
the  settlement  officer,  under  S.  72  of  the 
Land  RevPiiue  Act,  a  person  has  been  styled 
as  a  tenant  is  uo  bar  to  tiiat  person  establlsia- 
ing  subsequently  that  his  status  was  not 
that  of  a  tenant  but  that  of  a  proprietor. 
(10  C  P  L  R  33  foil  )  The  said  record  ia 
merely  a  statement  as  to  the  condition  of 
facts  as  ascertained  by  the  officer  in  the 
course  of  his  inquiry  and  is  of  uo  final  ot 
conclusive  effect  whatever  on  the  status  or 
the  rights  of  the  person  concerned.  SETH 
MULCHAND  V.  MT.  JANKI.  2  N  L  R 
65. 
(s)    Estoppel. 

160  Denial  of  Landlords  title  by  tenant 
—  Landlord  and  tenant — Lease  — Tenant  for 
a  term  of  years -Suit  for  secovery  of  posses- 
sion after  expiry  of  Lease.  15  M  L  J  363 
col    962    P  II. 

161  Denial-Title  of  landlord — Essentials 
of  — Adverse  possession.  4  B  L  R  964  col  2057 
PI. 
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162  S.  116— Suit  for  ror.t— Defendant  to- 
naat's  plea  that  the  landlord  was  only  a 
heun.m[da.r— Estoppel.  — iil  P  U  1906  Col  :  244 

163  Landlord  and  penant—Fo.tta,.  Refusal 
to  accept — Riglils   of  tenant. 

A  tenant  is  not  entitled  to  claim  lauds, 
for  which  ho  had  refuaed  to  acoopt  paiias 
tendered  by  the  landlord,  as  having  teocorae 
part  of  his  holding  by  such  tender.  JUMNA 
BOX  BANEK  SAFlEii  v.  SOLAl  KAVUN- 
DaN.    28  M  533- 

164  Patta,  olijection  to  -  Landlord  and  ten- 
ant,— Suitfor  rout -ludofiuiteuoss  — Estoppel 
by  conduct  of  tenant.  13  M.  L.  J.  429-27 
M,  332  Col  963  P.  I. 

165  Landlord  and  Tenant  — Joint  holding 
—  One  tenant  representing  the  others  by  ex- 
ecuting kabuliyafc— LiafaiZiiy  of  other  tenants. 

Where  two  brothers  wore  Joint  tenants 
of  a  holding  and  a  son  of  ouct  of  them  ex- 
ecuted a  kabuliyat  in  favor  of  the  landlord 
who  obtained  a  decree  against  the  axocutaut 
of  the  lease  for  arrers  of  rent  and  attached 
the  entire  holding  and  the  heirs  of  the 
■other  brother  sued  to  have  it  declared  that 
the  entire  holding  was  not  liable  to  be 
BJld  in  execution  of  that  decree  on  the 
ground  that  it  was  obtained  by  fraud  and 
collusion. 

Held,  that  the  suit  must  be  dismissed 
as  the  tenants  had  acquisced  m  the  re 
presentation  of  the  holding  by  the  executant 
of  the  lease,  and  the  plaintiffs  had  made 
no  attempt  to  pay  the  arrears  of  rent  due 
on  the  holding  and  no  fraud  or  collusion 
on  the  part  of  the  landlord  was  proved. 
BAJANI  KANT  GUHO  v.  ^RIMUTTY  UZfP. 
BIBI  7  C-  W.  N.  170. 

166  Representation  by  landlord— Estoppel 
—  Rule  of  equity.  29  B  580-7  B.  L.  R.  27  Col 
239  P.  r. 

(T)    Excavations  by  Tenant. 

167  Lea^e  — Landlord  and  tenant— Howa 
ladari  lease— Excavations  by  lease— Destruc- 
tion ofla.d.   9  C.  W.  N.  255  Col.  S35  P.  I. 

U.    Exchange  of  lease   holding  eights. 

168  Madras  Rent  Recovery  Act  section 
1— Tenant— Inamdar  no  tenant— Exchange 
of  patta  and  Muchilika — Inamdar  with 
Kudivaram   right.     16   M   L   J   489  col  1327 

p  n. 

V.     Forfeiture. 

169  Landlord  and  tenant- -Leas* — Assign- 
ment— Covenant  not  to  alienate  —  Fo'^feilure  of 
lease— Transfer  of  Property  Act  (IV  of  1882), 
Sections   10   and   111    (g). 

Under  section  10  of  the  Transfer  of 
Property  Act  in  the  case  of  lease  of  a  lease 
a  condition  absolutely  restraining  the  leasee 
or  any  person  claiming  under  him  from 
alienating  his  interest  in  the  property  is 
not  void  where  such  condition  is  for  the 
benefit  of  the  lessor  or  those  claiming  under 
him. 

The  stipulation  that  the  lessee  shall  have 
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no  right  to  transfer  his  interest  is  clearly 
one  intended  for  the  bonolit  of  the  lessor. 
The  stipulation  against  alienation  is  not  void 
but  valid. 

A  plaintiffjsuirig  foriiujuuctioa  to  restrain 
the  losseo  from  making  the  assignment,  or 
for  damages  for  broacli  of  tue  abipulatiou 
would  bo  oniitled  to  the  remedy  sought  by 
him. 

In  the  absence  of  an  txpress  conditioa 
providing  that  on  breach  of  the  stipulation 
against  alienation  the  lessor  may  re-enter 
or  the  lease  shall  become  void;  a  permanent 
lease  is  not  forfeited  by  an  aliouatiou  in 
breach    of   such    stipulation. 

Held,  that  in  the  present  case  it  waa 
impossible  to  construe  ihi  lease  either  as 
reserving  a  right  of  re  entry  in  breach  of 
the  covenant  not  to  alienate,  or  as  condi- 
tional on  the  lessee  not  making  aay  alie- 
nation. The  clause  providiig  for  siie  of  the 
improvements  to  the  lessor. himself  and  none 
else,  when  the  lessee  did  not  require  the 
laud,  was  intended  to  restrain  lue  lessee 
Irom  selling  the  improvomeuts  to  a  sfcraugoc 
while  surreudonug  lue  lease  during  the  term 
thereof. 

Though  the  provisons  of  the  Transfer  of 
Properly  Act  were  not  applicable  to  the  case, 
the  piiuciijld  of  law  euu.iciated  in  sections 
10  and  111  (9)  governed  it. 

A  Transfer  by  the  le^sio  absolutely  by 
way  of  mong  ige  or  sub  lease  in  breach  ol 
the  coveuauii  nut  to  aiiuuate  WiU  be  void  as 
against  the  lessor,  and  h^^  may  realize  arrears 
oi  rent  due  by  i.he  lessee  by  attaching  and 
selling  his  interest  iu  the  lease  as  effectually 
as  if  there  had  been  no  transfer  by  the  lessee, 
and  the  transfer  will  also  be  inoperative  to 
secure  to  the  transferee  as  against  tUe  lessot 
the  benefit  of  the  lessor's  contract  under 
section  108  yc)  of  the  Transfi^r  of  Property  Act. 
A  lessor  is  not-d;,emed  to  waive  tne  second 
forfeiture  by  his  waiving  the  first  one.  PA- 
RAMESHUi  u.  VITl'aPPa  SHaNBaGA,  M 
L  J   i90i  P   189  =  23  M  157. 

170  L'iii.dtord  and  tendui— Assignment  of 
suti   tenure   dots  not  involve  forfeiture, 

Hdd,  that  It  was  not  shown  that  aa 
assignment  of  a  &«ii  tenure  without  the  con- 
sent  of  the    lessor  involves    forteuure. 

If  a  party  rely  upon  forfeiture  he  must 
prove  his  right  strictly.  OHHABILDAS  LaL- 
LQBHOY  V.  KUiStiWAiiAU  RAxM  CHAND- 
RA.   5   B   li   R  1016. 

171  Occupancy    right,  sale   of.     7  C  W  N 

572.     See    Landlord  and  tenant    No.  32. 

172  Forfeiture — Landlord  not  showing  in- 
tention before  suit  to  determine  Uasa  on  the 
ground  of  forfeiture  is  not  eiUiUed  to  maintain 
suit  for  pussession. 

A  lai.dlord  is  not  entitled  to  maintaia 
a  suit  for  possession  of  the  lands  leased  to 
a  tentant  on  the  ground  of  forfeiture  under 
the  terms  of  the  lease  wUen  be  does  nob 
allege  or  prove  that,  piior  to  biiugiog  the 
suit,  he  did  any  act  to  show  tuat  he  in- 
tended to  avail  himself  of  the  forfeiture  and 


^1 


I    1521    ) 


DIGEST  OP    OIVIL  OASKa 


(    1522    ) 


Landlord  aud  Tenant    (Contd) 

determiae  the  lease.  AnaDdamoyee  v.  Lakhi 
Chaudra  Mitra,  (I  L  R  33  Ualc.  329),  fol- 
lowed. VENKArUAMANA.  BHATi'A  v. 
GUNDARaYA.     31  M  408. 

178  Clause  iu  ooiiaeni  decree— Difference 
batweoQ  compromiaes  embodied  and  uut  em- 
)odied  iu  decree— Forfeiture  clause— Sepa- 
rata suit.  8  B  L  It  813— i  M  L  J  370-31 
6   15    col    1697  P  I. 

174  Clause  iu  coneeut  decree  — Khaa  poa- 
seBSion  of  laad-Suit  for— Landlord  aud  tenant 
—Forfeiture— Edioppei  6  C  W  N  575  col :  88 
P  JI. 

175  By  denial  of  landlords  title— Dinying 
landlord's  ngbt  to  receive  entire  rent  — Es- 
toppel—Cans*  of  action, for  suit  for  ejoctment 
—Disclaimer  in  writiea  Btatemeut.  k^  C  W  N 
928  col:    932  P  II. 

176  Tenant  failing  to  renew  lease  — No 
forfeiture- Liability  lu  pay  rent— Determina- 
tion of  lease  by  lessor  a  condition  prece- 
dent. 4M   LJciiScol:    1062   P  II. 

177  Forfeuure  in  default  of— Covenant  to 
fay  rent,  07i  a  certain  date  — Grace  allowed — 
Penalty— He  who  aeeks  equally  must  do  equity 
•^ No  tender   or  payment  m  court. 

Where  a  lease  contains  a  provision  that 
the  rent  •should  be  paid  on  a  certain  day 
tkud  that  if  default  is  made  and  continues 
until  a  certain  further  dale,  the  lease  is  for- 
feited the  clause  is  nut  a  penalty  and  there 
can  be  no  relief  against  forfeiture.  A  tenant 
who  omits  to  make  any  tender  of  the  rent 
due  by  him  or  fails  to  pay  the  same*  into 
court  aud  pleads  paymout  unsuccessfully 
cannot  claim  relief  against  foriwiture  of  hia; 
lease  for  uon-paymeni,  of  rent.  The  maxim-. 
'  he  who  seekti  equity  must  do  equity  ' 
applicable  oven  apart  from  the  Transfer  of 
Property  Aci.  i^AUAYaNA  KAMTI  v 
HAiSDU  SHEl'TY.     15  M  L  J  210- 

178  Landlord  aud  Teuaiii — Forfeiture  of 
permanent  ttiuancy  for  uoapaymuut  of  rent. 
15  M  L  J  208— 2d    i\I  3b9  col   728  P  1. 

179  CioU  Frucedure  (Jjde,  6  n^J-— Power  of 
Court  to  relieve  /rom  penal  terms  embodied  in 
a  decree  passed    on  compromise. 

The  principle  of  relieving  against  a  for- 
feiture for  nonpayment  of  leut  is  applicable 
to  a  case  where  the  terms  ot  the  holding  are 
embodied  in  a  razinamah  presented  in  a  suit 
aud  a  decree  has  been  parsed  in  accordance 
with  them.  In  a  case  whore  there  ;s  noth- 
ing more  on  the  part  of  the  court  than  a 
mere  adoption  of  tne  contract  the  court  must 
be  taken  to  adopt  the  contract  with  all  its  in- 
cidents—aud  the  court  is.competent  to  relieve 
against  the  condiiiou  of  torieiture  as  a  penal 
one.  10  iiom.  435  disseuted  from  L  li  10 
1  A  162  ^  C  10  col  :  305  referred  to.  NaG- 
APfA  V  VEMKATRAU.     24  M  265- 

180  Grant  of  village— Common  land  to 
Ala  Lambardar  rent  tree— Suit  for  his  eject- 
ment 101  P  R  1901.  See  Punjab  Tenancy  Act 
1887,   Section  4  clause  5. 

W.      GUOVE    LAND. 

181  Tenure,  incidents  of —  Resumption  of 
grove  piece-meal— Landlord  aud  grove-holder 
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rights  of.    9  0  C  109.    See  No  73  supra, 

X.     Haqi   Chaharum. 

182  Land-holder    and    tenant— Ilaqichft- 
haruin.     AWN    1901    P   61-23    A    209   cal 
1113  P  ti.     ;'. 
Y.     Holding ''over.* 

183  implied  contract.  28  C  227  col  122 
P    11. 

184  Agricultural  tenancy — Recording  evi- 
dence iu  English— Not  linguage  of  the  court. 
34    C    396"  col    1232  P  1. 

185  Co-tenant— Holding  over— Transfer  of 
Property  Act  (IV  of  i8<)-2;  sucLion  116— Te- 
nant— Lease  — Liability  lor  rent  — Heir  of  de- 
ceased.    9    C  W    N    340    col    28-i   P  11. 

186  Holding  over  liability  ot  cotenanta 
for — Edtato  ot  ueceased  co- tenant  when  liabla 
for    holding    over.     27  B  361  coi    729  P  I. 

187  Lease  tor  purpusea  oiht^r  than  agri« 
cultural  or  manufactunug — Holdiug  ovci-  — 
Termination.     32    (J   123    col    721    P   1. 

188  Landlord  ahd  (eitani  —  Surrender  by 
teridut  to  landlord  after  the  landlord  has  socd 
the  proper  riglit   of  purchaser. 

The  plaiutif!  sued  to  recover  possessioQ 
and  rout  Irom  the  defeudaut  as  nis  tenant 
on  the  ground  that  the  detendaut  held  over 
after  the  expiration  ol  the  lease  under  which 
ho  had  entered  on  the  laud.  TUe  deleudaab 
pleaded  that  he  had  surrendered  the  laad 
to  the  original  lessors  i.e.  the  plaiutil!  vea-- 
dor. 

•)      Held,   that   the    sucrender'  was  not  valid 
^Ad    binding    on  thii    piaiuiitl    as  it    was  suo- 
<^^5lu[ueut    lo    the   plaiuiilis'    puicuase,    and  us- 
oially    because  the  detendaut  nad    not  Ci-'U- 
that    he    had    no    notice    of    the  pur- 
chase. 

The  tenant  is  liable  for  rent  unless  ha 
is  able  to  show  disposaescion  by  a  title  pa- 
ramount to  tbat  ot  nid  landlord.  P  J  Io8d 
p  16/,  19  Bum.  p  133,  referred  to.  RinM 
oa.-iNDUA  V.  bHElKH  HCbbAN.  3  B  L 
&  679. 

Z.     Homestead   land. 

189  isLiit-  lur  ejectment- Tenancy  of  homo- 
stead  land  created  before  the  Transfer  of 
Property  Act— Abandonment.  7  C  L  J  309  col 
1319   P   II. 

1.  Immoral   purpose,  tenancy  fob. 

190  Contract— Public  poucy— Landlord 
and  tenant— House  let  to  prostitute — RenC 
suit  for.  65  P  K  1904—102  P  L  R  1904  coL 
285    P    I. 

2.  Implied   contract. 

191  Implied  contract  to  pay  rent— Well 
dug  by  tenant — Notice  of  tenant —Omissioa 
of  date  of  kists.  14  M  L  J  145  col  610 
PII 

192  Implied  contract  to  payment— Suit  to 
compel  acceptance  of  patta — Provision  in 
patta  tor  payment  of  rent  in  kind.  27  M  417 
col   610   PI. 

198  Whether  a  suit  for  rent  payable  by 
teuani  under  lease  to  superior  landlord  is  one 
for  rent  of  damages.  9CW  N  96— 32  C  169 
coi  90  P  II, 
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3,       iMl'JlOVICMKNXa. 

194  liepaiis —  Lease.  Oonstruction  of,  A 
W    JS    l'JO(i   P   66   ool   724    P  I. 

3  a.     Injunction. 

195  Mandatory  injaoction— Landlord  can- 
not   have    madantory    itijurictioa    iu    reapect 
of    building,  if    knowing    of    the    obstruction  i 
he    does     not    object.     20     M   497     col   1337  I 
P.  II 

(4)    Joint  lessors. 

198  Parties — Cause  of  action— M'isjoinder 
of  parties  and  causes  of  action — Ancillary  relief 
—  Transfer  if  Property  Act  {IV  of  1882),  Sw- 
tious  37,  109 — Landlord  and  Tenant— Joint 
landlords — Tenants  in  common. 

The  defendants  Noa.  1  and  2  weria  let  Into 
possession  in  the  plaintiff's  eemindari  as  Ta- 
nantd  from  year  to  year.  Subsequent  to  the 
creation  of  this  tenancy  the  3rd  defendant  set 
up  a  claim  to  the  whole  land.  In  a  suit  the  3rd 
defendant  was  declared  by  consent  decree  en- 
titled to  a  portion  of  tho  wmindari  and  the 
plaintif!  to  the  remainder.  I'revious  to  this'tho 
plaintiff  had  served  notice  to  qu<b  on  defen- 
dants No3.  1  and  2.  The  plain  tifif  brought  this 
suit  to  t  j  <ct  tbe  defendants  from  the  portion 
of  the  la  id  to  which  he  was  declared  entitled 
and  for  partition  of  hia  share  from  the  share 
of  defendant  No.  3. 

Held,  that  the  suit  was  not  bad  for  Mis- 
joinder of  parties  or  of  oausts  of  action. 

A  suit  is  bad  for  misjoinder  where  there 
is  a  joiuder  of  two  causes  of  action,  in  each  of 
which,  all  the  defendants  are  not  interested. 

Per  Sir  S.  Subrahmania  Ayyar,  Offg.  G.  J. 
—A  tenant  in  corafmou  may  have  ejectment 
to  the  extent  of  his  interest,  an  proper  notice 
to  quit  ;  and  the  inclasiou  in  such  a  suit  of 
the  other  co-sharers,  as  defendants,  is  merely 
the  inclusion  of  persona  propely  parties  to  the 
procejdiug  and  not  of  litigants  against  whom 
a  jfuij.^ratu  claim,  having  no  connection  with 
the  ejectment  is  made. 

Per  Shankaran  Nair,  J.— Where  tbe  rela- 
tion is  created  by  cootniot  with  several  i)int 
landlords,  according  to  the  Boglish  cases  .-uch 
relation  subsists  only  so  long  as  all  of  them 
wish  it  to  continue,  while  according  to  the 
Indian  cases  it  subsists  until  all  of  them 
agree  to  put  an  end  to  it ;  and  such  a  con- 
tract cannot,  in'the  absenca  of  special  circum- 
stances, be  put  an  end  to  by  any  one  of  them, 
if  they  continue  to  hold  as  joint  tenants.  The 
principle,  however,  will  not  apply  when  the 
suit  is  for  ejectment  and  partition  and  ail 
the  co-ownors  are  made  parties. 

The  principles  embodied  in  sections  37 
and  109  of  the  Transfer  of  Property  Act  ought 
to  be  applitjd  in  such  cases,  though  they  are 
not  expressly  declared  applicable. 

When  the  lessor  recognises  the  right  of 
another  in  the  premises  demised,  all  the  obli- 
gations of  the  lessee,  as  to  payment  of  rent 
and  surrender  of  possession,  must  if  such 
obligation  be  severable,  and  the  lessee  will  not 
be  prejudiced  by  such  severance,  be  perfor- 
med by  the  lessee  between  the  lessor  and  such 
other,  in  such  proportions  as  may  be ,  settled 
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by  e,ll  the  parties  concerned,  including  tfat 
lessee.  If  the  matter  has  to  be  decided  by 
suit,  the  lessor,  le«see  and  Huoh  other  persoa 
will  be  necessary  parties.  SRI  RAJA  SIMHA- 
DRI  APPA  RAO  v.  PRATTIPATI  Railiay* 
ya,  29  M  2».         . 

5.  JOTE. 

197  Deotee  for  rent  against  recorded  te- 
nants does  not  effect  the  rights  of  unrecor- 
ded tenants  9  0  W  N  843.  See  Jole  No  I 
ool  1390  P  IL 

1^  Liability  to  ejectment  from  the  gbafe 
—Acquisition  of  occupancy  right  over  a 
partition  of  a  holding.  SQ  0  450  ool  925 
P    II. 

199  Sale  for  arrears  of  rents— Purchaser 
one  of  the  defaulting  oo-sharers — Avoidance 
of  encumbrances.  SOWN  117  col  54 
P   II. 

6.  Jurisdiction  op  Courts. 

200  Appeal— Tenant's  right— Question  of 
in  Civil  Court— Remand— Proceduie  to  be 
adopted  by  Appellate  Court.  AWN  1905 
P   46   col  1667  P   I. 

201  Collector's  order  setting  aside  his 
previous  order  for  issue  of  warrant  for  eject- 
ing tenant.  2  M  L  T  106-30  M  473.  Se4 
Madras  Bent  Recovery  Act  ( VIII  of  1865)  S,  41, 
43,   and   69. 

202  Suit  for  rent  and  for  a  declaration 
as  to  propriety  of  Putta  tendered-Smali  cause 
suit— Second  appeal.     30  M  101  col  1268  P   I. 

208  Suit  by  land  holder  for  value  of 
trees  out  by  the  tenant  contrary  to  the 
terms   of   the  lease.     26   M  176  odI  176  P  I. 

204  Trespasser  dispossessing  the  tenant 
during  the  duration  of  tenancy  — Landlord 
suing  to  recover  possess  on  within  six  tnouthg 
from  the  deterniinaoion  of  the  lease.  9  B 
L    B   1179-32    B   46   col   226   P  11. 

205  Land-holder  aud  Tenant— Suit  by. 
purchaser  for  arrears  of  rent  against  buth 
land- holder  vendor  and  tenant.  A  W  N  1^06 
P    304   col    1414  P    II. 

7.  Kabuliat. 

206  By  one  of  several  joint  tenants — 
One  tenaijt  respresonting  the  others  by  ex- 
ecuting Kabuliat.  7  0  W  N  170.  See  Land- 
lord  and  tenant   No.  165   supra. 

207  Contract  with  Government  not  to 
riase  rents.  Legality  of  — Jamabandi — Agree- 
ment with  tenants  for  higher  rents.  32  0 
463.     See   Regulation    VII  uf  1822   S.9. 

208  Ejectment — Construction  of  docu- 
ment—Condition of  lease  inconsistent  with 
the  provisions  of  Tenancy  Act— Lease.  A  W 
N  1906  P  110.  See  Agra  Tenancy  Act  (II 
of   1901    Local)   S.   56,   57   and   60. 

205  Oral  agreement  to  execute  a  lease  for 
7  years  if  admissible.  9  0.'C.  296  col.  199, 
L.I. 

(8)  Kankub. 

210  Landlord  and  tenant-Landlord^ s  right 
to  a  share  in  kimkar. 

in  a  suit  filed  by  the  Landlord  to  which 
the  Government  was  made  no  party  for  the 
price  of  kunkar  taken   by  occupancy  tenant 
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paying  balni,  held,  thah  in  the  cace  of  batai 
grazing  land  kunkar  should  bo  ahared  be- 
tweon  lar)dlord  and  tonftiu  in  ih<»  fjume  pro- 
por'ion  as  the  crop  is  shared  bt^causa  th»^ 
losrf  of  a  possible  crop  in  the  hind  fiom  which 
kunkar  is  taken  is  the  measure  of  the  loss 
sustained  by  the  parties  by  lund  being  used 
for  quarrying  instead  of  for  agriculture. 
GHULAM  HUSAIN  v.  AZIZ  BAKHaS.  P 
E  9  Of  1901  ;E.  83PIR  1901. 

(9)    Kha3  possession,  suit  for. 

211  Landlord  and  tenant — Adverse  posiei- 
non — Suit  for  khas  possession — Permanent  te- 
nancy acquired  by  tenant- Prescription-Tenant 
setting  up  a  higher  title -Sub-soil,     Right  to. 

Id  a  suit  for  ejectmeub  of  the  defedants 
and  reoovery  of  khas  possession  of  a  village 
filed  in  1878  the  defenda-it.s  pleaded  they  bad 
Khut  KtUi  Jungle  Torsai  Mokirari  interest 
in  the  village  but  the  court  held  that  the 
defendants  held  possession  of  a  portion  of  the 
lands  in  suit  a.^jotedarSy  and  the  rest  as  ijara- 
dars,  and  parsed  a  decree  in  favour  of  the 
ptaintif!  for  khas  possession  of  the  lands 
other  than  those  which  the  defendants  were 
found  entitled  to  hold  as  jotedars.  The 
plaintiff  obtained  symbolical  possession  of 
the  property  deofeed  to  him,  but  the  de- 
fendants remained  in  actual  possession  of 
the  whole  village.  Subseq^uently  the  defend- 
ants on  several  occasions  made  assertions 
of  permanent  tenancy  to  the  plaintifi's 
knowledge.  The  plaintiff  brought  the  pre- 
9%Di  suit  in  1901  for  khas  possession  of 
the  whole  village  and  for  a  declaration 
that  the  defendants  had  no  Khut  Kuii  Jungle 
Torsai  Moharari  interest  in  the  property 
claimed  by  them  and  that  they  had  no 
right  to  take  the  under  ground  minerals. 
The  defendants  contended  that  the  suit 
was  barred  by  limitation  because  they  had 
held  the  whole  village  upon  Khut  Kuti 
Jungle  Torsai  Mokorari  title  with  the  know- 
ledge of  the  plaintiff  for  more  than  12  years 
antecedent   to  the  suit. 

Held,  that  the  claim  as  io  poaeewlon 
was  barred  by  limitation,  far  the  defend- 
ants had  acquired  by  preseripll^a  the  lij^t 
to  hold  the  whole  village  on  a  percaaaeat 
title. 

Held,  also,  that  as  the  defendant!  bad 
Dot  made  out  any  prescriptive  right  to 
hold  the  sub-soil  th.-  iujuviotio-n  prayed 
for  should  be  allowed.  That  the  posses- 
sion of  the  defendants  ever  since  the  dec- 
ree was  passed  in  the  previous  suit  ought 
to  be  taken  to  be  adverse  to  the  plain tif! 
and  not  from  the  subsequent  date  or  dates 
when  the  assertions  of  permanent  tenancy 
were   made. 

A  farmer  by  setting  up  a  higher  title  in 
himself  adversely  to  the  iiemindar  can  ac 
quire  that  right  by  prescription.  5  Gal  5i^, 
Ho  Mad  507,  '^5  Bom  275  10  M  I  A  43H  rrferr- 
edto.  BAGDU  MAJHI  v.  RAJA  SIU  SKI 
DUUGA  PKOSAD  SINGHa.  9G  W  N' 
292 
212    Ejectment- Occu;pa7icy    holding  (ra)U> 
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f erred  -—  Perviissive  possfHsi  m  tinder  trannferte 
—  Landlord's  suit  for  Kka-^  p'XiaesJiion—Abitn' 
donment. 

A  tenant  having  a  right  of  occupancy  not 
transferable  by  custom  hid  been  given  up 
to  the  purobaaer  posnossion  of  all  the  cultiv- 
able lands  of  the  holding  but  remained  in 
possession  of  homestead  lands  only  by  per- 
mission   of  the  purchaser. 

Held,,  that  this  was  sufEcient  to  indicate 
that  the  raiyat  had  abandoned  his  holding 
and  in  such  a  oaae  the  Landlord  is  entitled 
to  eject  the  raiyat  and  the  purchaser  aod  get 
khas  possession.  SAILaBALA  DEBI  v  SKI- 
RAM  BflATTAOHARJI.     11  C    W  N  873  =  7 

C  L  J  803. 

(10)  Lakhiraj  or  Mal. 

218  Denial  of  title —Forfeiture— Decree  of 
court— Onus — Pasture  laud»  3  C  L  J  201  col  : 
102  P  II. 

(11)  Leases. 

214  Benamidar^s  right  to  sue  for  rent- 
Where  deed  executed  in  the  name  of  the 
benamidar,  the  real  owner  is  tne  landlord 
within  the  raeaniog  of  the  section.  31  M  4G1 
ooh996.Pn. 

215  Concurrent  leases— Landlord  entitled 
to  recover   rent   only   as  against   second   lessee. 

Held,  that  where  a  lessor  executes  two 
ooaourrent  leases  of  the  sanae  property,  that 
is  to  say,  two  leases  in  which  the  term  of  the 
seoond  oommenoes  before  the  term  of  the 
first  has  expired,  the  second  lessee  is  to  be 
taken  as  the  assignee  of  the  lessor's  interest 
during  the  concurrent  portion  of  the  terms, 
and  the  lessor  after  the  execution  af  the  se-  • 
ofond  leaso  can  recover  rent  only  from  the 
seoond  and  not  from  the  first  lessee.  Hermer 
V.  Bean,  3  C,  and  K  307  fo.llowed.  Ra\I 
ANAKT SINGH  t;.  SHANK AR  SINGH  5  A 
L  J  428=A  W  N  1908  P  162=30  A  869. 

216  ConstruottoQ  of— Candition  binding 
tenant  to  relation  land— Meaning  of  the  word 
"relations-Construction.  25  B  a2  ool:  207  P  11. 

217  Covenant  to  pay  renc  on  a  oe»taui 
dace — Grace  period — Forfeiture  15  M  L  J 
210;  See  Landlord   and  Tenant    iVi  177  Supra. 

218  Doubtful  title  of  the  lessor — Ohnuki- 
dan  ohttkran  land,  reaumptiou  of.  3l  C  703 
oo!  :   415  P  IT. 

2!9  Of  a  ghat  with  jote  land — Acquisi'ioa 
of  occupancy  right  over  a  partition  ot  a  hold- 
ing.    3;:J0  450  coh  925  P  U. 

220  Lessee  cannot  acquire  ownership  by 
prei^oription--Latid  l«t  for  agricultural  pur- 
poses,  not  to  bd  used  to  propagate  lac.  4  N  L 
K  104.     S&e   Lac  No  I. 

221  I'G^sec  paying  rent  in  his  liability  to 
pay  to  rightful  owner — Paynit^nt  of  rent  by 
lessee  in  good  faith  10  B  L  R  1190.  See  Trana* 
jer  of  Properly  Act  (IV  of  18S^f  S  50. 

222  Occitp<itioa  of  village  wiihJUt—Use  and 
occupation,  suit  o%  account  if  compensation, 
for — p-rooedura  in  apjieal — Code  of  Civil  Pro- 
cedure  ss  5S^  and  566. 

Beld,  that   where  a  person    had    with  the 
can^aaot  Qi  the  taluqdar  entered  into  the  ool- 
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lecting  possession  of  a  villagfl  as  a  lessee  and 
had  remained  so  for  a  certain  poriod,  tlaough 
without  a  foiinnl  and  regiHlored  lease,  a  Huit 
for  money  Mgainst  the  occupant  on  account 
of  coniponsatiori  for  use  and  occupatinu  of 
the  village  was  maintainable.  9  0  ^^  2i)(),  re- 
ferred to.  I\i()H\M!\lED  M  vSAN   v  DEPUTY 

coi\rMi>5SU)N!<:ii,  baftuaighas  Mana- 
ger. COUiiT  OF  WARDS,  NANl'AUA 
liSTATE.    9  O  C  8(32- 

,223  Svb-lrase  nvd' purcliase  by  one  of  land- 
lords—  Ratijicnfioib  by  co- sharers. 

One  of  several  lat^dlords  became  a  sub- 
lo^f^ee  ot  an  occupmoy  hoUlitig  and  subse- 
quently bought  residue  of  the  tenant's  rights 
in  tin**  holding. 

Held,  that  no  merger  arose  unless  the 
ot'her  oo-sharers  ratity  the  purchase,  in 
which  case,  the  purchaser  becomes  the  ten- 
unr,  of  the  entire  proprietary  body.  But,  if 
the  sublease  is  valid  as  against  them,  they 
jnay,  instead  ot  ratifying  tne  purchase  and 
without  prejudice  to  the  purchaser's  rights 
under  the  sub-lease,  claim  joint  possession 
of  the  holding,  on  contributing  their  own 
share  of  the  purchase  money.  17  C  P  L  R  17 
followed,  U  0  i"  L  \i  182  accepted.  NAGOBA 
TELI  V  CHINTAMaN.     I  N  L  R  108- 

224  Sub-has&- Kabuliyat  given  by  under- 
tenant—Liabilily  (f  tenant  to  pay  rent — Dis- 
passe'^Hon — Disturb  ^t  nee. 

Where  the  landlord  took kabuliyats  from 
the  under-tenants  of  his  tenants  in  respect  of 
portions   of    lands    comprised    in    the    kabu 
Jiyals    *f  the  tenants. 

•  Held,  thac  the  tenants  were  liable  for 
rent  according  to  the  terms  of  their  kabu- 
liyafs,  they  being  never  dispossessed  or  dis 
turbed  in  their  possession.     SRIMATI  MONI 

V  KaLA  CHANDGHARAMI.     9  c  WN  871- 

225  Sub-lease — Knowledge  of  sub-lease-  Ac- 
ceptance  of  rent. 

A  mere  knowledge  on  the  part  of  the 
landlord  that  an  occupancy  tenant  has  sub- 
leased bis  holding  coupled  with  an  accep- 
tance of  rent  from  the  transferee  as  such  will 
Dot  work  an  estoppel  so  as  to  bar  the  land- 
lord from  ejecting  the»  sub-tenant  when  the 
tenant    right   is  extinguished.     JENA    BAPU 

V  RAM  RAO   NABAYAN.    15  C  P  L  E  1902 

jr  yy» 

13    Limitation. 

226  Pleadings— Xjimilation— Tenancy. 

tic  is  open  to  a  party,  defendant,  to 
J^ad  tenancy  and  limitation  in  the  alter- 
f tive.-21  W  B  70  followed. 

The  plaintigs  sued  for  recovery  of  pos- 
eession  of  laud  in  dispute  upon  establish- 
ment of  their  title  as  tenants  under  certain 
landlords,  alleging  that  they  were  dispossessed 
by  the  defendants  within  twelve  years.  The 
defendants  pleaded  that  the  suit  was  barred  by 
limitation;  that  the  defendants  had  been  in 
possession  all  along  as  tenants  under  the 
same  landlords;  and  that  the  plaiutiflb'  al- 
legation of  possession  and  subsequent  dis- 
poesegsioa  was  lalse,  and  the  lease  set  up 
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by   the  plaintifis  cfrllugive. 

The  lower  A|)pollate  Court  found  in 
favour  of  the  plaiivbiiTs,  on  the  question  of 
title  and  disbelieving  the  defendants'  evi- 
dence as  to  their  '"^j Vie  docraod  the  claim. 
It  hold  that;  the  ^)lestion  of  title  did  not 
arise  in  the  case, 'as  both  the  parties  alleged 
they  were    tenanjis  of  the  same    landlord. 

Held,  that.tt)^'  question  of"  limitation 
o»\ight  to  hiive  been  decided  since  defendants* 
tenancy  had  not  been  established.  KEAM- 
UDDI  v.  HAKA  MOHAN  MONDAL.  7  C 
W  N  294. 

13      MEliaKR  OF  lilGHTS. 

227  Landlord  and  Tenant  — Tenant  pur- 
chasing   a  fractional   share  in  the  village. 

Held,  that  by  purchasing  a  fractional 
share  in  the  village  laud  the  tenant  did  not 
wholly  cease  to  be  a  tenant.  The  purchase 
could  only  extinguish  the  tenancy  to  the 
extent  of  the  share  acquired  by  the  tenant 
by  his  purchase.  MAHABIR  SINGH  v.  AH- 
SANlJ^AH.     WNA1901P58. 

228".  ^landlord  and  tenant — Mortgage  of 
holdirji'g^^y  landlord  to  tenant — Effect  on  ten- 
ant's rigfu. 

Wh.et^a  ^landlord  executes  a  mortgage, 
with  possession,  in  favour  of  his  tenant  in 
respect  of^  JsYs^^o^^^'^g.  the  effect  of  tbe  mort- 
gage is  to  ,s,vi.s'pend,  for  the  time  being,  the 
relationship  qi'  land-holder  and  tenant  be- 
tween the  parties.  When  the  mortgage  is 
redeemed,  the  parties  are  relegated  to  the 
position  which  they  occupied  immediately 
before  the  mortgage  was  executed.  KALLU 
V.  DIWAN.    24   A487  =  1904  A  W  N  157, 

229  Under -'proprietor  becoming  superior 
proprietor — Merger. 

An  under  proprietor  acquired  the  superi- 
or-proprietary rights  by  inheritence,  held^ 
that  the  under-proprietary  tenure  ceasad  to 
exist  from  that  date.  33  G  1212  and  5  G  198 
referred  to.  RAZAWAND  SINGH  v.  JA- 
GOLE.     110C188. 

14-15    Minerals,   rights  to. 

230  Landlord  and  tenant  —  Landlord^ i 
right  to  a  share  in  kunkar. 

In  a  suit  filed  by  the  landlord  to  which 
the  Government  was  made  no  party  for  the 
price  of  kui^kar  taken  by  occupancy  tenant 
paying  batSi,  held,  that  in  the  case  of  batai 
grazing  land  kunkar  should  be  shared  be- 
tween landlord  and  tenant  in  the  same  pro- 
portion as  the  crop  is  shared  because  the 
loss  of  a  possible  crop  in  the  land  from 
which  kunkar  is  taken  is  the  measure  of  the 
loss  sustained  by  the  parties  by  land  being 
used  for  quarrying  instead  of  for  agriculture. 
GHULAM  HU^AIN  U.AZIZ  BaKHSH.  p. 
R    9ofI90I  Rev. 

231  Surface  rights  — Grant  of—Landlord 
and  tenant — Mineral  rights— Reservatit)n  by 
lessor  of — Lessee  entitled  to  work  the  under- 
ground minerals--10  C.  W.  N.,  17  col:  1092 
P    II 

16-17    Mortgage  by  tenant. 

232  lojuucbion— iveclaratQry  decree-Suits 


(     15Q0     ) 


DIGEST  OF    CITIL  OASES 


I     1530    ) 


Landlord  and  Tenant    {Contd.) 

Valuation  Act  (IX  of  1887)  section  9  — RuIcb 
under— Kule  IV  118  P  L  R  1904  col  ;  440 
P.    I. 

233  Rent  decree — Landlord  and  tenant 
— Mortgage  by  tenant  -Salo  of  holding  under 
ft  collutiivo  decree  lor  rent  in  favour  of  laud- 
lord — Mortgagee  line  agairist  landlord  pur- 
cbaser.     2'6  C  283  col  :    1017    P  I. 

234  Advantage  giined  by  qualified  owner 
Se§  N  W  P  Reiu  Act  section  9  and  U  P  Ten- 
ancy Act  section  20  A.  L.  J.  2  P.  583  col : 
651    P.  I. 

235  Landlord— Redemption  of  a  mort 
gage — Absolute  accupincy  tenant — Foreclo 
Bure.  15  G.  P.  L.  K.  1902  P  175  col :  697 
P.   I. 

18  MORTGA-GOR    AND    MARTGAGEE. 

236  Mortgage  of  revenue  paying  land 
with  possession — Mortgagee  to  receive  nnali- 
kana  by  way  of  iuterett  at  a  certain  rate 
within  a  fixed  time  or  to  get  actual  possession 
in  case  of  default.  17  !'  W  R  1908— 6'efi  Ju- 
risdiction of  Civil  and  Revenue  Court   No.  19. 

19  Nature    op  tenancy. 

237  Tenant's  possession — Tenant  holding 
over  dispossessed — His  suit  for  possession — 
Due  course  of  law.    29  B  213  col  391  P  I.     . 

20  NON  AGRICULTURAL    LAND- 

238  District  Judge,  power  of,  to  transfer 
a  case  to  the  file  of  Additional  Judge— Origin 
of  tenancy  unknown  — Presumption-Monthly 
tenancy  —  Verification  and  signing  of  the 
plaint  by  the  collector.  8  G  L  J  34—10  C 
W  N  841    col:  787  P  I. 

21  NO^- PAYMENT    OF     RENT 

239  Limitation  to  establish  right  to  rent 
—  Non-payment  of  rent  for  long  period — No 
defence  to  suit — Assignment  of  tree  tax  aa 
Inam  to  a  temple.  14    M  L  T  477  col:  1933  P  I. 

240  Landlord — Tenant — Rent  -Exemption 
Jrom  payment  of  rent — Non- payment  of  rent. 

When  the  relationship  of  landlord  and 
tenant  is  admitted  or  is  proved  to  exist  the 
tenant  is  liable  for  paynjent  of  rent  unless 
he  can  prove  that  he  is  exempt  from  such 
payment. 

Mere  non-payment  of  rent  for  12  years 
does  not  put  an  end  to  the  tenancy.  4  C  314 
3M  118,  18  A  290,  referred  to.  TIKaRAM 
MALGUZAR  V.  BUDHU  AND  SADHU.  15 
C  P  L  E  1902  P  9. 

241  Ex-proprietary  tenant— Mortgage  of 
tree  to  secure  takavi  advance — Kelingquish- 
ment  of  ex-propru-tory  holding  to  Zamiodars. 
1  A.  L.  J.  261— A.  W.  N.  1904  P.  101  col  : 
755    P.  I. 

22    Transferable    holding. 

242  Landlord  a'  d  Tunaut  — Tenure  of 
homestead  land  created  before  the  Act,  trans- 
ferabiliry  of— Custom.  9  G  VV  N  895  col  : 
1275  P  1. 

243  Alienation  of  non-transferable  hold- 
ing lor— Landlord  and  Tenant— Ejectment — 
Transfer  of  non-transferable  holding— Ten- 
ant in  possession— 9  G  W  N  379  col  :  925 
P.  IL 

2i4    Transfer  of  uon-trangferable  holding 


Landlord  and  Tenant    (Conid.) 

— Ejectment— Abandonment — Sale.  33  C  1219 
—10  C  W  N  1033  col  :    11  P  I. 

245  f>uty  of  couit  tcj  dismiifl  suit  bar- 
red by  limitaiion.  9  C  W  N  5G  col  1719 
P    I. 

246  Sale  of  non-transforablo  holding — 
Knowledge  of  judgment-debtor  —  Confirma- 
tion of  sale  -Suit  for  recovery  of  possession 
by  jjdgment-debtor.  9  G  VV  N  972  Col.  1082 
P.  1. 

247  Separate  suit  or  pleadings  not  barred 
—  ubjectioo  by  defendant  as  to  his  title  not 
decided  in  suifc  or  ex.:cution  proceeding.  7 
OWN  G07  Col.  1087  P.  I. 

248  Landlord  and  Tenant  —  Tenure  of 
homestead  laud  created  before  the  Act,  trans- 
ferabilitv  of.  9GVVN  895—32  C  1023  Col. 
1275  P.  1. 

(23)  Notice  to  quit. 

249  Notice  to  quit  or  pay  higher  rent — 
Termination  of  tenancy — Right  to  enhance 
rent  — Damages  for  use  and  occupation.  5  P 
R  1904  Col.  842  P.  IL 

250  Notice  to  quit— Tenant  from  year  to 
year — Revenue  sale — Record  of  rights,  cor- 
rectness of.  31  C  57—11  G  W  N  225  Col. 
928  P.  IL 

251  Notice  of,  given  to  tenants  claiming 
under- proprietary  right,  effect  of — Agricul- 
tural holding--Transfer  of  property  —  Tres- 
passer, notice  addressed  to  tenant  as  if  legal, 
7  C  L  J  107  Ool.  928  P.  II. 

252  Agricultural  tenant— Notice  to  quit 
— Darkhast  grant  obtained  by  fraud  not 
binding  on  Government.  13  M  L  J  137  -Col. 
845  P.  II. 

253  Oral  or  unregistered  lease  not  for 
agricultural  or  manufacturing  purpose  con- 
sidered a  monthly  tenancy.  11  G  W  N  1124 
Col.  720  P.I. 

254  Landlord  and  tenant-Ejectment  suit 
— Denial  of  tenancy  and  possession — Plea  of 
want  of  notice  to  quit — Estoppel  by  plead- 
ing. 2  I\I  L  T  3G8— 17  M  L  J  287  Col.  971 
P.  II. 

255  Ejectment — Under-raiyat  —  Notice — 
Trespass  —  Right  of  occupancy.  31  G  932 
Col.  101  P.  II. 

256  Raiyat  holding  of  alienation  of — 
Custom.     6  G  W  N  801  Col.  2137  P.  I. 

j      257     Estoppel -Matter   of    law— Landlord 
I  and    Tenant  —  Mukurrari    Istemrari  —  Gon- 
1  struction  of.     3  0  C  883  Col.  153  P.  1. 
I      258     Notice  to  quit — Annual  tenancy. 
i  To  determine  an  annual    tenancy  the  no- 

tice should  require  the  tenant  to  quit  at  the 
I  end  of  the  year  of  the  tenancy  1  L  R  XXIH 
j  Grtl  ,  200  ;  XXI 1 1  VV.  R.,  440  ;"'l  L    R    11    Gal., 

146  ;  XXIV  Cal.,  720,  referred  to. 

]  Where    the  notice  is    not  reasonable   and 

I  suflficieiit,  a  decree  for  khas  possession  cannot 

be  passed  in  favour    of    the    plamtil!.     HEM- 

aNGINI  CHOWDHRANI    v.   blUGOBINDA 

GHOWDHUKY.    6WNC69  =  29    C  203. 

259     Notice  to  quit — Lease,  for  a  lurm-Lease 

from  year  to   year— Transfer  of   Property    Act 

(IV  of  1862)  S.  106,  107. 

A  too^  0,  leaiae  from  B  for  ten  years  aad 
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tliti  Hgreement  was  confirmbd  by  a  deereo  of 
court.  A  took  possession  and  paid  rent  but 
»o  Jeuse  was  exocuteil.  Five  months  before 
expiry  of  the  ton  years  the  representative  of 
}3  gave  a  aotice  to  quit  to  A^  dematiding  pos- 
sessiou  at  the  end  of  the  term.  A  did  not 
vacate  and    was  sued  in  «'jectmeijt. 

IMd,  Per  Harington,  J.  That  A  was  not 
entitled  to  six  months'  notice,  as  he  was  not 
a  tenant  from  year  to  year.  If  under  S.  107 
oi  the  Transfer  of  Property  Act,  a  regieterod 
instrument  was  necessary  to  create  a  valid 
lease  for  a  term  exceeding  one  year,  it  was 
equally  necessary  to  create  a  lease  from  year 
to  year.  A  was,  therefore,  if  not  a  tenant 
for  ten  years,  not  a  tenant  from  year  to  year. 

Qucere:  Whether  the  doctrine  laid  down 
m  Walsh  V.  Lonsdale  (21  Ch.  D.  9)  is  not  ap- 
plicable to  India. 

Per  Mookei  jee  J.  Whan  A  took  posses- 
Jion  in  anticipation  of  the  execution  of  a 
formal  document,  as  between  A  and  B.,  A  be- 
came a  tenant  under  the  terms  and  subject 
to  the  conditions  of  the  agreement.  Where 
B  agrees  to  let  land  to  A,  and  A  takes  pos- 
session and  the  agreement  is  one  of  which 
Bpecitlc  performaiioe  would  be  granted,  A  and 
B  have  the  same  legal  rights  and  liabilities 
as  between  themselves,  as  if  a  lease  had  been 
executed,  provided  the  rights  ol  third  parties 
are  not  affected.  If  A  was  by  reason  of  S.  107 
J-.  P.  Act,  not  a  lessee  for  ten  years,  he  was 
not  a  tenant  from  year  to  year;  he  was  there- 
fore, either  a  tenant  from  month  to  month 
or  a  tenant  at-will,  and  the  notice  given  was 
Bufficient  to  terminate  any  such  tenancy. 
?rK  irx^^^^^^^  KUMARI  V.  CHATTERPUT 
&^^GH.     2  C  L  J   343. 

260  Landlord  and  tenant— Rent— N>tice 
to  quit  containing  alternative  clause  as  to 
enhanced   rent. 

When  in  a  suit  for  house  rent  the  plain- 
tm  gave  notice  to  the  defendant  to  quit 
at  the  end  of  a  month,  such  notice  containing 
also  the  following  clause :— "Should  you. 
however,  continue  to  ooeupy  the  said  pre- 
mises after  the  30Lh  of  this  month  our 
client  will  charge  you  for  the  use  and 
occupation  thereof  at  and  after  the  rate 
of  Jt«-  240  per  month.  This  must  nob  be 
fekun  as  a  waiver  on  the  part  of  our  client 
to  ejuot  you  from  the  said  premises  iu 
termc  of  this    letter." 

Hi'td,  that  a  tenant  after  receiving  such 
an  alternative  nonce  and  continuing  in 
occupation  is  not  liable  to  pay  the  enhanced 
rent  ciaimed.  The  reasonableness  of  the 
rent  claimed  must  be  considered.  Maha- 
maya  Goopta  v.  Nilmadab  Rai.  1  L  R  11 
C-al  533  and  Ramzan  Ali  v.  Shew  Bux  SJ 
439   followed. 

^eld,  further  that  if  such  a  notice  is 
a  good  notice  to  quit,  then  the  tenancy  | 
determines  upon  the  expiry  of  the  month  '■ 
in  ^he  Hubstquent  monin  the  defendant  j 
would  be  a  tresp  isser,  and  the  owners  re-  I 
medy  agaicst  him  wuuld  beoi;iy  an  owner's  | 
Cffdiuary   remedies,   uamely,  tjjcLmeut  and  i 
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mesne  profits,  or  compensabion  for  use  arid 
occupation.  i^uoh  compensation  must  be 
determined  by  evidence  as  to  what  the 
plaintiff  loi4t  by  being  kept  out  of  the  be- 
nefit of  the  U3e  of  his  property  or  by  what 
was  a  fair  charge  for  the  use  of  the  pro- 
perty whil'Ht  the  defendant  occupied  against 
the  will  of  the  owner.  MAUNG  PC  YIN 
AND  ANOTHKRw.   MAMoOJEE   MOOSAJI* 

1  B  L  R  1900  1902  F  82- 

(24)— Occupancy  Rights. 

261  Acquisition  of--Landlord  and  tenant 
-Notice  to  suit  —  G  C  W  N  199  Col  29> 
P  II. 

262  Burden  of  proof—Long  continuous. 
possession    on    payment  of   unchanged    rent 

—  Transfers  of  holding  and  erection  of  build- 
ing  on  it.     32  51  Col.  292  PII. 

263  Claim  for  more  than  twelve  years 
by  tenants  from  year  to  year  of  permanent 
occupancy  rights   to  knowledge   of  landlord 

—  Determination  of  lease,  25  M  507 — 12  M 
L  J  119   Col    1948  P  I, 

264  Burden  of  proof  —  Landlord  and 
Tenant— Presumption  as  to  permanent  tenant 
cy — Acquiesoeuoe— Question  of  law  —  Altar- 
native  of  pleas.  6  U  W  N  858—28  C  738  Cof 
2147   P   I. 

265  Village  CkauUdars  Act  {71  of  1870 
Bengal)— Chaukidari  chakvan  lands— Besump- 
Hon.  Effect  of— Trespasser.  Bona  fide  lessee 
from"  Status. 

When  chaukidari  cbakran  l»Qd«  have 
been  resumed  under  Act  VI  of  1870  (B.  C  .> 
and  transferred  to  the  zemindar  they  are 
at  the  zemindar's  disposal  to  be  dealt  witb 
by  him  as  mal  or  zerait  at  bio  option  ;  conse- 
quently a  tenant  taking  a  Betilement  bona  fide 
firom  a  trespasser  of  such  resumed  lands  doeai 
not  become  an  occupancy  or  a  non*occupancy 
raiyat,  he  is  liable  to  be  ifxected  by  Uie  Ze- 
mindar. The  principle  of  the  decision  of  tbe^ 
Full  Bench  in  20  Cat  708  cannot  be  extended 
to  such  a  case.  SHAIKH  JONAB  ALI  v.  RA.- 
KIBUDDINMALLIK.    9  C  W  M  STl- 

266  Jungle  buri  lease— Kabuliat— Raiyat 
-Heritable  interest  —  Occupancy  rights- 
Rent,  enhancement  of  —  31  0  960  Col  97 
P   II. 

267  Muhammadan  Law—IMstant  kindreds 
Under  Muhammadan  Law   the  right  of 

inheritiiig  extends  to  tke  whole  kindred  of 
the  deceased.  It  is  an  error  to  suppose  that 
the  right  is  limited  to  certain  degrees,  or 
classes  of  relations.  The  term  'distant  kind- 
red'includes  all  relations^  who  are  neither- 
sharers  nor  residuaries,  ABDUL  SEB  .NG 
V.  PUTEE  BIBI.     29  C  738 

268  Mortgage  by— Suit  against  certified 
purchaser— Benamidar.  27  A  82  Col.  1137 
P.  II. 

269  Jurisdiction  of  Revenue  Court — Land- 
lord and  Tenant  Act,  186B,  S.  23— Suit  for 
rent  for  land  let  for  purposes  other  than  agri- 
cuUuraL 

Ihld,  that  &  suit  for  recovery  of  renfe 
upon  a  lease  for  mining  purposes  of  building 
aud  making  roada  is  not  cognizable  by   the 
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Beveuue  Court,  not  being  a  puit  for  recovery 
of  rent  under  Act  X  of  1859.  E  J  KOUKE 
V.  BENGAL  COAL  COMPANY.  50  W  N 
B40. 

270  Punjab  Tenancy  Act  (XVI  of  1887), 
Sections  S3  and  56— Right  of  reversioner  to 
contest  a  sale  of  occupancy  tenant  to  one  of 
several  landlords. 

When  an  occupancy  tenant  baa  sold  bis 
occupancy  rights  to  one  of  several  landlords 
without  complying  with  the  provisions  of 
Section  63  of  tde  I'unjab  Tenancy  Act,  his 
reversioners  cannot  impuf^n  that  sale.  NIHAL 
SINbH  V  KHAZAN  SINGH.     24  P  R  1902- 

271  Sublease  of  occupancy  holding  —  Suit 
by  prior  lessees  for  possessiu7i  against  subsequent 
lessees. 

An  occupancy  tenant  gave  a  sub-lease  of 
his  holding  for  twenty-five  years  to  B  and 
othars,  and  subsequently,  ignoring  this  lease, 
gave  a  second  sub-lease  of  the  holding  for 
five  years  to  C  and  other  lessees  who  were 
in  possession.  The  firriC  lessees  sued  the 
second  lessees  for  possession  of  the  laud  leas- 
ed   to  them. 

Held,  that  the  plaintiffs  were  entitled  to 
the  decree  sought.  LaLU  RaM  v  THAKUR 
Das.    1905  AWN  58  =  2  A   L  J  156. 

278  PuiJJab  Tenancy  Act  (XVI  of  1887), 
Section  59— Occupancy  rights—Succession  of 
— Joint  holding — Survivorship — Partition — 
Onus.     6  P  R  1902. 

25.    Partition. 

273  Partition  between  landlords— Effect  on 
— Eights   of  tenants. 

Two  landlords  by  efiecting  a  partition 
between  themselves  of  their  coparcenary 
holding  cannot  injuriously  affect  the  rights 
possessed  by  a  tenant  prior  to  the  partition 
proceedings  to  which  he  was  no  party.  DHA- 
HAM  ^INGH  V.  BHOOLAR.  2  A  L  J  688 
-AWN  1908  P  123 

274  Pcriiiiu)!,   ?/   a   division  of  holding. 
The   Plaintiff   a   landlord     hold    land   in 

Joint  tenancy  with  defendant^  her  tenants. 
The  shares  of  the  plaintiff  and  the  dt^fen- 
dants  were  separated  by  partition.  The  de- 
fendants contended  that  i  he  plaintiff  could 
not  sue  them  for  rent  jointly  but  must 
bring  a  separate  suit  against  eacli  tenant. 

Held—th&t  there  was  only  a  division  of 
the  land,  and  not  a  division  of  the  holding 
and  the  tenants  remained  jointly  liable  to 
the  landlord  for  the  entire  rent.  DUKH 
HARAN  SINGH  v.  MUSSTT.  BIBEE  SO- 
GHRA,  12  C  W  N  668 

275  Betiqal  Tenancy  Act  (VIII  of  1885) 
Section  88 — Division  of  holding — Consent  in 
writing — Dakhila  or  receipt,  if  amounts  to  con- 
sent. 

The  consent  in  writing  by  the  land- 
lord to  the  division  of  a  tenure  has  the 
effect  of  substituting  a  new  contract  for  the 
old.  It  should  therefore  be  complete  in  it- 
self and  embody  distinctly  the  terms  of  the 
new  contract.  Should  it  fail  to  do  so,  the 
principle  laid  down  in  section  91  of  the 
Evideac^  Act  wo»ld  apply  and  extraneous 


I  Landlord  and  Tenant    {Contd.) 

1  evidence  to  prove  the  terms  of  thecontraofc 
would  be  tuadmissible.  B5  Col.  531  distin- 
giLUlti. 

j  IMd,   upon    fche     construction    that    the 

I  Dakhila  or  receipt  did  not  amount  to  a  con- 
,  sent  in  writing  by  the  landlords  within  tho 
j  meaning  of  section  88  of  the  Bengal  Tenancy 
I  Act. 

Heldy  also  that  the  fact  of  some  of  the 
joint  occupiers  of  a  joint  tenure  puyiuj 
portions  of  tlie  rent  due  from  all,  correa- 
I  ponding  with  the  sliares  for  which  the  joint 
'occupiers  are  liable,  cannot  prevent  the  land- 
lord from  suing  them  all  or  making  all 
I  answerable  for  the  joint  debt.  21  W  ll  256^ 
\22  V7  R  295  and  '^2  W  R  23i  relied  on. 
jJNANENDRA  MOHAN  CHOVVDHURY  v. 
IGOPAL  DAS  OHOWuHURY.  8  C  W  N 
I  923- 

26.    Pasturage  rights. 

276  Easement— Pasturage    rights- Land- 
I  lord    and     Tenant— Legal    origin— Presump- 
tion   from   eijoyment    from    tim^^    imra  ino- 

i  rial  -English  Law.  SOWN  425—31  C  6J3 
col  927    P  I. 

277  Payment  of  rent  — Landlord  and  te- 
nant— Ejectraedfc  —  Permanent  teunrt  — Ht.re- 
di'firy  ngbts-Presuniption--Bardau  of  pioof 
7    (J    W    N    734   col   292   P  II. 

(27)  Patta. 

278  L  indlnrd  and  Tenant— Pittas.  Ten- 
der of — Acquiesce  nces. 

Held,  that  the  practice  of  a  patta  being 
reduced  to  writing  in  two  separate  pipara 
is  unobjectionable  when  both  tuo  papers  nre 
tendered  within  the  fasli  WLien  a  party 
objects  to  this  practice  he  must  give  tim-'ly 
noiice  to  the  othei  of  his  objection.  GO- 
VINDA  .-ETII  V.  SRINIVASA  HOW  SAHIB. 

13ML.1  371. 

279  Landlord  and  Tenant  -Patta  in  the 
name  of  tenant's  vendor  -  Delivery  in  past 
years— Objection  for  the  first  time.  27  M 
483.  See  Madras  Act  ( VIII  of  1865)  S  7,  33 
39,  40   and  7S. 

(28)  Permanent   Tenancy. 

280  Acc'-ptiiice  ofrt?itfrom—Ejpctment — 
P,.rinanent  ot  precarious  tenu^'e-Presump'ijnas 
to  'permanent  tenure  —  UncJi mged  renf — Tians- 
fors  of  tenure-Rec'jgnili  'U  by  la7idlord  of  trans- 
fers—Deeds of  site,  const  ruciion^of — Receipts  for 
rent  not  expressly  describing  transferee  as  ten- 
nant  of  holdiiig 

j  In  a   suit   for  ejectment   on    the  ground 

I  that  the  defendant  was  a  mere  tenant  at  will, 
j  it  appeared    that  the  tenure  had  been  in  exis- 
j  tenca  for  about   80  years  ;    thai  the  rent    had 
I  never  been  enhanced  though  the  value  of  the 
I  holding    as   measured    by    its   sale  price    had 
greatly     increased     that   it   had     again    and 
again    been   sold   by   kobalas  purporting    to 
convey  an  absolute  interest  ;  that  it  had  pass- 
by  will;  and  that  the  new    tenants    had  been 
recognized  by  the  landlords  after   such  devo- 
lutions. 

Held,  that  the  inference  was  that  it  was 
a  permaaeat  tenure.    On  the  coustructioa  of 
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the  kobalas. 

Heid,  that  tbo  insertion  tlmroin  of  a  sti- 
pulation that  the  tranHfoioo  shuuid  take  a 
new  pottab  iti  his  own  namu  did  not  create 
a  new  tenuro.  Upendni  KrisliMa  Mai>dal  u. 
lemail  Kba.i  Miihuin(>d,  1  L  R  M2  Oal.  41 
Uilratan  l\la!idal  v  lsm»il  Khan  "Mabonvd  I 
L  \l  ;V2  Ca'c  51,  and  Ixuinchunder  Duttu 
Jughos  (5hui)dor  Dutt,  V>  P>  L  U  22'J,  followed. 
Becoipta  for  rent,  ibonyh  not  expressly  de- 
scribing the  transferee  of  the  tenure  as 
tenart  holding,  stated  that  the  rent  paid 
was  the  rent  of  the  tenure,  and  the  person 
paying  vvaa  the  ccoupier  of  it.  and  was  pay- 
ing on  her  own  account. 

Held,  that  there  was  a  sufficient  recogni- 
tion of  the  traopforee  as  t<!naat.  NAB  A  K  LI- 
MA HI  DEBI  uHEFlAHI  L'^L  SEN.  6CL 
J  122  =  11  C  W  y  825-4  A  L  J  670  =  9  B  L 
E  849  =  17  M  L  J  347-2  M  t.  T  438  =  34 
C  90iJ  (P  C) 

281  Auction  purchaser— Sale  of  durpatni 
tenure — Liability  of  auction  purchaser — In- 
terest on  arrears  of  renf. — Incident  of  tenancy. 
30  C  213  col  :    1533    P  I. 

282  P&imanent  tenancy — Building  ptirposes, 
lease  for—L"ase  for  builditig  imrpose  for  no 
fixed   term     Presumption   of. 

Where  a  lease  lot  building  purposes  con- 
tained the  following  condition — "  so  long 
as  we  go  on  payii  g  am  'Unt  of  the  rent,  you 
cannot  ask  tt*^  to  runove  the  building  which 
has  been  erected  on  the  said  land,"  it  was 
presumed  the  lense  created  a  permanent 
tenancy.  NAVALRAM  SHANKARDAS  v 
JAVERl  LaL  GOVaNDUAM.  7  B  L  R  401- 
288  Permanent  tenancy  —  Burden  of  proof 
— Recognition  by  landlord — Evidence — Pre 
Bumptiun  — Eiectnient  suit,  32  C  41  col  563 
P   II. 

284  Permanent  tenancy — Burden  of  proof 
— Zerat  lands— Ejeclmeot.  9  G  W  N  144  col 
289  P   II 

285  Permanent  tenancy—  But  den  of  proof 
— Presumpti  n. 

'J  he  mere  fact  of  an  acceptance  of  rent 
at  the  same  rate  for  a  long  period  of  years 
is  not  conclusive  to  show  that  the  lease  was 
of  a  permanent  nature,  if  the  origin  of  the 
lease  be  known. 

For  nearly  80  years  there  had  been  no 
attempt  on  the  part  of  the  landlords  to  en- 
hance the  rent  or  eject  the  tenants.  The 
property  was  situated  in  the  District  where 
the  land  had  gone  up  very  much  in  value 
and  the  propLrty  had  frequently  been  the 
subject  of  transfer.  The  patta  which  was 
executed  80  years  before  suit  when  the  land 
was  sold  did  not  show  whether  the  tenancy 
was  permanent  or  not. 

Eeld,  that  the  tenure  must  be  presumed 
to  have  been  a  permanent  one.  J.  WINTER- 
SCALE    u.  SARAT    CHANDRA  BANERJEE 

8C  WN155- 

286  Permanent  tenancy-  Burden  of  proof 
--Compensation  for  building  —  Landlord's 
right  to  eject — Separate  oofeices  to  quit  the 
land--Tenaat's  right  to  compensation.    6  C 


Landlord  and   Tenant    (Conid.) 

W  N  134  Col.  258  P.  II. 

287  Burden  of  proof— Ejaotmont— Right 
to  eject  to  nan  b  from  land  -Proaumpbiou,  6 
C  W  N  105  Col.  288  P.  II. 

288  Estoppel  of  landlord  by  oonduct.  28 
C  393  Col.  1845  P    I. 

289  Lease-^ Landlord's  right  to  eject—Per" 
manmit  tenant. 

Hdd,  that  it  cannot  ba  preauraed  that 
the  tenure  id  a  permanent  one  by  the  mora 
fact  that  it  has  bjen  held  on  payment  of  rent 
at  a  uniform  rate,  when  qabuLiyat  does  not 
imply  that  the  holding  is  nereduary,  or  the 
rent  is  fixed  in  perpetuity.  ISMAIL  KHAN 
MAHOMED  u.  NILRATaN  MONDaL.  6  G 
W  N  862. 

290  Lease-  Presumption  as  to  tenancy 
boing  permanient — t  ong  continuous  posses- 
sion on  payment  of  unchanged  rent  — Re- 
cognition by  laridlord  of  ttanster  of  holding 
— Surrender  by  tenant.  32  C  51  Col  29:J 
P    II. 

291  Presumption — Permanent   tenancy. "% 
Permanent     tenancy     may    be    inferred 

from  long  possession  and  instances  of  trans- 
fer and  sviGCC'dsion--(5(  G  L  R  50  and  3  Gal 
698  referred  to.  DLTllGA  MOHCN  DASS  v. 
RaKHAL  CHANDRA  ROY.  5  W  N  C 
801. 

292  PresumptioQ— Ejectment — Payment 
of  r<jnt— Hereditary  right.  7  C  W  N  734  Col 
292    P  II. 

293  Presumption -Tenure-holders,  con- 
tract for — For  non-payment  of  rent  illegal 
—  Ejectment  suit.  8  C  L  J  513  Col  929" 
P    11. 

294  Proof  of — "resumption  of,  8  C  W 
N  301.  See  Landlord  and  Tenant  No  132 
supra. 

295  Proof  of— Charitable  endownments 
— Permanent  lea,se  granted  by  manager  of 
temple.  8C  W  N  645-27  M  291  Col  402 
P    I  I. 

236     Proof   of- Recognition    by    landlord 
—Evidence -Piesuaiptiju.  8C  W  N  889— 32 
C  41  (P  C)  Col  553    P  H. 
(29)  -  Presumption. 

297  From  entry  of  rent — Record  of 
rights  Khewats — Prima  facts  evidence.  11 
C  W  N  153  Col  133  P  II. 

298  Occupancy  rights  —  Inamdar,  tenant 
under— No  presumption  that  tenant  has  per'- 
vianent   occupa.>cy   right. 

The  position  of  inamdars  differs  mate- 
rially from  that  of  zamindars  and  tbo  pre- 
sumption that  persons  becoming  tcuanta 
of  zamindars  after  the  permanent  settlement 
become  occupancy  tenants  does  not  apply 
to  persons  who  become  tenants  under  in- 
amdars. Cheekati  Zamindar  v.  Ranasoori 
Dhora,  (I  L  R  23  Mad  3l8)  referred  to. 
MARAPU  THARALU uTELUKU  NEELA- 
KANTA  BEHaRA.     80  M  602- 

299  Occupancy  tights  —  South  Canara^ 
tenant  in — No  presumption  that  tenancy  ie 
chalgeni  or  mulgem- -Immemorial  posseasion 
on  uniform  J^'*^  jjresumptive  evidence  of 
mulgeni. 
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Thero  is  no  prosuraption  in  South  Ganara 
that  a  tenancy  in  oilhor  cJialgeni  or  miUgr.ni. 
Imniomorial  possession  on  a  uniform  rent 
will  raise  a  presumption  in  favour  of  mulgoui 
teuuro  and  tlio  burden  will  be  on  the  oLbor 
party  to  prove  tbat  the  tenant  was  hold- 
ing on  cbalgeni  tenure.  Boggu  Sbotti  v. 
Bagliurama  Naik,  (Second  Appeals  Nos.  187 
and  192  of  187<J),  referred  to.  KITTU 
HKCIADTHI  V.  CIIANNAMIVIA  SHETTATHI. 
SO  M  328 

800  '^'''1'^  for  arrears  —  Presumption  of 
be^iejU  of  baiance— Default   of  layidlord. 

The  tenant's  crops  were  attached  for 
the  default  of  the  landlord,  and  more  than 
enough  were  sold  to  satisfy  the  amount  of 
rent   in    arrears. 

Held,  that  in  the  absence  of  evidence,  it 
must,  be  presumed  that  the  landlord  had 
tbo  benefit  of  the  balance,  and  that  ho  is 
accountable  therefor  to  the  tenant.  RANGA- 
SAMI  NAICKEN  v.  V.  N.  SARllNADA  PAN- 
DARAM.    4  M  L  T  65- 

801  Sale  tor  arrears  —  Presumption  of 
boiieht  of  balance— Apportionment  of  com- 
pensation between  landlord  and  tenant.  12  G 
W  N  432  Col  109  P  II. 

802  Tenure  of  a  long  time — Presumption — 
Right  to  sue  to  avoid  incumbrances — Purchaser 
at  a  revenue-sale — Putnidar — Permanent  Set- 
tlement. 

Held,  that  a  purchaser  from  a  purchaser 
at  a  sale  for  arrears  of  Government  revenue 
as  well  as  a  putnidar  can  sue  to  avoid  en- 
cumbrances or  under-teoures  created  since 
the  permanent  settlement. 

Direct  evidence  is  not  necess»ry  to  prove 
the  existence  of  a  tenure  from  before  the 
permanent  settlement  in  order  that  it  might 
be  protected  from  avoidance  on  account  of 
sale  for  arrears  of  Government  revenue.  A 
presumption  in  favour  of. its  existence  arises 
from  the  proof  of  the  existence  of  a  tenure  for 
a  very  long  time,  say  from  1824,  14  M  I  A  152 
(173)  ard  12  B  L  H  210  (215),  P  G  referred 
to.  ANANDA  OHaNDHA  PODDAR  v  KUN 
JO  BEHARI    h'AL.     8  C  li  J  177- 

803  That  Zemindari  tenant  his  occupancy 
rigJus — Zemindari  Tenant — Presumption  of 
occupancy  rights — Liebultal — Proof  of  Muchi- 
likas  for  ten  years,  containing  a  covenant  to 
surrender   at  landlord's  pleasure. 

Held, — That  the  presumption  of  perman- 
ent occupanuy  right  in  a  Zomindary  ten- 
ant was  rebutted  by  the  execution  by  ten- 
ant from  time  to  time  for  a  period  extend- 
ing over  ton  years  of  inuchilikas  binding  him- 
self thereby  to  surrender  the  lands  at  the 
eud  of  the    year    at    the    landlord's    pleasure. 

suryanakayana    row   v.    SOMAYYA. 
16  Ml- J  557. 

(30,  31)     Registration. 

304  Gift  by  uurogistere'l  dead— Donee's 
possession  when  adverse — Pleading.  4  M  L  T 
327  col :     1972    P  I. 

305  ^-a-'e  of  jote — Decree  for  rent  against 
recorded  tenauoa  does  not  effect  the  rights  of 
uureoorded   tenautd — Transfer    of  portion  of 


Landlord  and  Tenant    (Contd) 
jote.  9  G  W  N  843  col :    1390   P  II. 

(32)  RELATIONSHIP    OF. 

306  Non-paymijnt  of  rent  for  many  yoara 
-Revision  of  rout,  if  in  perpr)tuity-(Jonstruo- 
tion  of  mokarari  grant.  7  G  L  J  202  ool: 
944  P  I. 

307  Suit  for  rent— Right  to  sue  -  Relation- 
ship of  landlord  and  tenant  must  he  shown, 
to  arise    out    of  contract   or  privily    of  estate- 

Before  a  plaintiff  can  succ  iod  in  a  suib 
to  recover  rent,  ho  must  establish  relation- 
ship of  landlord  aod  te  laut  existing  be- 
tween himself  and  the  defendant  and  rent- 
ing either  on  coi.tract  or  privity  of  estauo. 
MaNJAPPA  v.  VENKATESH.  8  B  L  E  988 
=  81  B  159. 

308  ^uifc  foi"  rent  --  Prescription— Whe- 
ther a  tenant  of  land  can  acquire  aa 
easement  by  prescription  in  other  lands 
of  his   lessor.     90  W  N   856   Gol    920  P    II. 

30$  Tenants  reprodi;nl.aivo  —  Ejectmoofc 
suit— Liability  of  landlord  for  impruVbmoLits 
— 8  0  G  12  Ool  590  P  II. 

310  Tenants  reproscutative  —  Ejcctmenf; 
suit — Goveromeut  as  tenant  paying  assess- 
ment for  landlord.  17  M  L  J  377-30  ]\I 
375   Col    324  P  I. 

311  Tenants  representative  —  Ejectment 
suit  —  Order  in  ejoctmont  —  Suit  in  Civil 
Court  by  lessee  of  a  tenant.  5  A  L  J  30. 
See  Jurisdiction  of  Civil  and  Rp.venue  Court 
No  23  supra. 

(33)  R  ELINQUISHMENT 

312  S''-e  Aband  muient  of  tenant  col  :  9  to 
IIP  land   See   Moriguje. 

313  During  teim  of  myr  I  gag '.  by  occupancy 
tenant  — Occupancy  tenant-Usufructiiary  mart' 
gage—Reliuguishment  of  tenancy  during  term 
of  m  ^rigagi. 

Where  an  occupancy  tenant  grants  a  usa- 
fruciuary  mortgagj  of  his  holding  the  tea- 
ant  cannot  reUi.qui.sh  his  tenancy  ti  the 
prejudice  of  the  mortgagee,  18  All  354  F. 
ii'\NNU    RAI    V   R\FIUD-DIN.     AWN 

1)04  P  170  =  27  A  32 

314  Mortgage  of  abs  •lute  occupancy  hold' 
ing  — Surrender  to  landlord  Landlord  accept- 
ing rent  from  mortgagee— Eg^uity  of  redemp- 
tion  how  affected. 

Held,  that  the  maxim  "  nemo  potest  esso 
tenans  et  dominus  "  (one  cannot  bo  at  tue 
same  time  both  landlord  and  tenant  of  the 
same  premises)  does  not  mean  t!iat  a  land- 
lord cannot  own  the  equity  of  redemptioa 
in  respoct  of  a  l^olding  as  a  separate  interest. 
A  tenant  by  validly  mortgaging  his  hold.ng 
splits  his  right  in  to  two  partS;  each  of  which 
is  distinct  from  the  other. 

A  landlord  oantake  a  mortgage  direct  from 
a  tenant  with  an  absolute  occupancy  right. 
2  G  P  L  R    16,  14   C  P  L  R  9  R  and    followed. 

An  absolute  q,ccupancy  tenant  madu  a 
valid  usufructuary  mortgage  of  his  holding, 
and  afterwards  surrendered  his  rights  in  the 
tenancy    to  the    landlord  : 

Held,  that,  the  landlord  acquired  the 
equity   of  rodemptioii  of  such  holdiug. 
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Landlord  and  Tenant    {Contd.) 

Held,  further  that  the  landlord's  mere 
accHptanoe  of  rent  from  tbe  mortgagne  in 
posK.  Bsioa  did  not  exiinguiah  tiia  right  of  ro 
domption. 

Mere  aooeptanco  of  rent  froin  tbe  laan 
in  poBS3ssion  does  not  mako  th.at  man  a  ten- 
ant 15  0  P  L  U  99  followed.  BALI  RAM  v 
RAM  RAO    MAHHATTA.     4  N   L  R  §7. 

815  Of  portion  of  a  hplciirig—UelinqufBh- 
mcnt  not  by  notice  in  writing — Liability  of 
rent.  AWN  1902  P  201—25  A  77.  See  N  W 
P  li'-nt  Act  (XII  uf  J8SJ)  S  31. 

816  Ofpo)Uon  oj  a  holding. 

Held,  that  the  plaintiff  was  entitled 
to  rofuse  to  accept  the  relinquishments  pro- 
popdd  to  bo  made  by  the  tenants  inasmuch 
as  these  relinquishments  were  of  portions 
of  the  entire  dry  lauds  comprised  in  the  hold- 
ings which  portions  were  not  ear-marked  and 
not  capable  of  identification  and  the  tenants 
paid  consolidatfcd  assessment  on  the  holdings. 

When  the  holding  of  the  tenant  in- 
cludes dry  lauds  and  garden  lands  and 
the  tenant  has  relinquished  the  whole  of 
tbe  dry  lauds  retaining  the  garden  lands 
which  bear  a  separate  assessment  the  re- 
linquishment is  valid.  RAJaH  OF  VBNKA- 
TACilRl     V.   MUSANI    CHENGHI  BEDDI. 

14  M  b  J  102. 

§17  By  n  yat  —  Landlord'' s  right  to  eject 
in  permanently  settled  districts — Relinquish- 
ment—Grant — Bights  of  occupancy. 

A  raiyat  cultivating  laud  la  a  porma- 
nently  settled  estate  is  prima  facie  not  a 
mere  tenant  from  year  to  year,  but  the 
owner  of  the  kudivaram  right  in  the  |and 
he  cultivaLes. 

When  the  holder  of  the  kudivaram  right 
relir.quished  it  some  20  years  before  suit  in 
favour  of  the  Zamindnr.,  who  after  a  year 
or  two  granted  the  same  to  the  defendant 
and  the  lands  were  entered  with  his  other 
land.s  m  his  ordinary  seri  puttah  aud  the 
Zami'idar   sued  to  eject    the  defendant. 

Held,  that  the  entry  of  lands  in  the 
same  piitiah  as  the  lauds  from  time  im- 
memorial in  the  e..3uyment  of  the  defen- 
dant without  any  condition  that  Lhey  were 
held  on  a  different  tenure  led  to  a  reason- 
able inference  that  they  were  to  be  held 
on  the  same  tenure,  i.  e,,  with  permanent 
occupancy  rights.  The  Court  found  that 
tbe  Zavdndar  had  failed  to  rebut  the  pre- 
sumption in  favour  of  the  defendant — '22 
Mad    -299,  23  Mad  3  IS  follow  ad      SRI    RAJAH 

venkata    narasimha    appa  row  v. 

ISiOOTUIiAPATI    PARVaTULU.      IS   M   L 
J8i 

8i8  By  some  of  several  co-sharers  — Re- 
linquishment by  CO  sharer  tenant,  efiect  of 
—SOWN  315  Col  99  PIL 

(34)--Rent. 

8i9  Abatement  of  rent— Durputuidars — 
Durputni  Kabuliyafc.  23  C  318  Col  959 
B    1. 

320  Abatement  of  rent  portion  of  which 
tenant  did  not  obtain  possession,  12  0  W 
N  767  Col  10i,105   P  II. 


Landlord  and  Tenant    {Contd) 

821  Charge  on  produce  —  Distraint  for 
damages.     24  A  127  Col  908  P  11. 

800  Disturbing  quiiit  possession— Ot-j-ic- 
liou  to  the  adiniKsibility  of  evidence— In. er- 
feretice  by  landlord  Petition  by  a  vakil  on 
behalf  of 'hi.M  client.  5  C  W  N  353  col  :  2041 
PI. 

808  Kabuliat  by  one  of  several  tenant- 
Landlord  and  tenant — Jjiabdiiy  of  one  of 
several.joint  tenants  who  has  executed  a  kabu- 
Uyal,  for   his  sliare   of  rent. 

Wiiore  a  kabuliyat  was  executed  by  one 
of  several  joint  tenants  for  the  entire  tenure 
and  the  oilier  tenants  got  a  deeree*that  they 
were  nut  bound  by  the  kabuliyat,  held,  that 
tbe  tenant,  executant  uf  the  kabuliyat.  was 
not  reaponsilile  for  the  entire  rent  but  for 
his  own  share  only.  80  L  R  511,  referred 
to.  RAM  TARAN  CHATTEJEE  v  ASM'AT- 
ULLAH    SHEIKH.     6    W  N  ill- 

824  Kind  of  rent —Admissibility  against 
person  not  a  party  to  the  document — State- 
ment of  deceased  person.  11  C  W  N  703  col  ; 
157     P  I.. 

325  Liability  to  pay  for  arrears  of  rent — 
Right  of  occupancy.  16  C  P  L  R  1903  P  55. 
See  Landlord    and    Tenant    No  125  supra, 

326  Liability  of  his  minor  heirs — Suit  for 
rent  based  on  registered  lease.  4  P  R  1902 
col:    1884  P  I. 

327  Pii'id  by  tenant  to  landlord's  widow 
after  his  death — Claim  by  executor  of  the 
will  of  the  landlord.  164  P  L  R  1903  col  : 
377   P   II. 

328  Receiving  kabuliyat  from  sub-tenant 
— Kabuliyat  given  by  under  tenant — Liabi- 
lity of  tenant  to  pay  rent.  9  '^  W  N  871.  See 
landlord    and  tenant    No  22i    supra. 

329  Sale—"  Previous  holder  "— "  Default " 
—  Right  to  avoid  intermediate  tenures.  31 
G  90i   (P  C)  col  :   54   P  II. 

380  Sale — Decree  for  rent  against  record- 
ed tenants  does  not  effect  the  rights  of  un^ 
rtcordLd  tenants.  9  C  W  N  843  Cul ;  1390  P  II. 

331  Suit  for  limitation — Suit  for  arretus 
of    .isses.^ineni.  25    B  556  col ;   1886  P  I. 

332  Zurpi.sligidar  of  a  portion  of  the  hold- 
ing, if  liable  for  the  rent  of  (he  entire  hold- 
ing. 

A  landlord  cannot  sue  his  tenants  for  tha 
rent  of  a  holding  and,  at  the  same  time,  sue 
I  the  Zurpeshgidar  from  the  tenants  for  the 
same,  v/hen  such  Zurpeshgidar  is  in  occupa- 
tion of  only  a  portion  of  the  holding.  MO- 
HUNT  RAMO  DAS  V  THAKUR  SINGH.  1 
C  L  J  138. 

35    Repudiation  of  lease. 

332  Landlord  and  Tenant — Lea^.e-— Denial 
of  tenancy- Repudiation  or  rescission  of  lease 
—  Rent.  Suit  for —Effect  of  repudiation.  9  0 
W  N  387  col  846  P  II. 


36    Res  Judicata. 

338  First  suit  for  possession  against  a 
lessee-Dibmissal  as  non-maiutaiuable — Sucso- 
queoi  suit  for  declaration— Bar.  10-0  C  44 
col    1406    P  I. 

834     Decree  against   landlord— Sale   certi- 
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Landlord  and   Tenant    {Guntd) 

ficito  if  nerjodsary  to  l)o  '\\>h\  for  uBtahlish- 
irig  nucUoa  purchiser.  7  i;  L  J  381  col  1082 
P    li. 

S36  Landlord  and  Tonant  — Wifclidrawal  of 
suit,  to  contest  n  tico  of  ej  ctmout  -Ues  j.a- 
dicata  -  Improvemt^nts  —Compensation  on 
GJRctraont.  144  P  L  li  I'JOA-G  P  R  1904  Kev. 
col    1444    P  I. 

37     Pale.- 

336  ^^^^  ^^  noa- transferable  holding' — 
Knowlo«[ge  of  jidgment-debtor  -Confirmation 
of  sale  — Suit  tor  recovery  of  pos'^ession  by 
judgment-debtor.     9  C  W  N  972  col    iaS2  P  T. 

337  Sfi-lo   in     expcution     of    a    decree  for  \ 
arrears  of  rent   at  the  instance  of  a  co-sharer 
landlord     Interest    of    tra-sforeo    of    some  of 
the    recorded    tenants     how    far   affected.    10 
CWN    176—4    CL    J  G8  col  12')  P  11. 

338  Permanent  raiyati  holding- Sale  of 
part — Landlord  aware  of  sale,  through  trans- 
feree not  recorded  in  his  sherista — Suit  for 
rent— Transferee  necessary  party.  HOW 
N    217  col  97  P  XI. 

839  Sale  by  collector  for  Grovernment 
duos,  if  legal — Occupancy  raiyata  protection 
of,  from  ejectmant — Sale  effected  of — Suit, 
frame  of — Multifariouanass —  Tanki  tenures, 
nature  of  settlem-ent  of.  7  C  L  J  460  col 
591    P   II. 

840  N'^tification  of  sale — Liability  of  pur- 
chaser  as  to   rent — "  Dhadrasun.  " 

The  obj'.ct  of  a  sale  notification  is  to 
make  known  to  intending  purchasers  the 
rent  for  which  they  would  be  liable  if  they 
bought  the  property  under  sale,  and  it  is  im- 
possible to  understand  the  introduction  of 
the  word  "  bhadrasun  "  in  such  a  document 
and.  a  deduction  of  a  certain  sum  of  rent 
on  this  account  unless  it  were  for  the  pur- 
pose of  reducing  the  gross  rents  in  the  manner 
stated  in  the  notification  of  sale.  SHARIAT" 
MONDULuSUHjA  KANT  ACHARJA  BA- 
HADUR.   7C  WN  886. 

341  Transfer  of  occupancy  holding— Gas- 
torn —  Paym-ent  of  nazarana— Landlords  re- 
cognition--Receipt  of  rent — Marfatwari  — 
Ejectment.     8  C  W  N  235^ col  ;  158  P  ll. 

342  Landlord   and    tenant— Execution  of  j 
decrt^e — Rent  decree — Sale    o£   holding.     32  C 
680  col:    118-  P  11. 

343  Sate  of  uccwpancy-  tenur-Q  to  landlord — 
VaitdiLy   of., 

lieLd  that  the  sale  of  an  occupancy  tenure 
by  a  tenant  to  his  landlord  is  valid.  13'  A  396 
itel.  BINDA  PRASAD  AND  OTHkBA  v.  RS 
JENDRA    PKASAD.     10  O  C  235 

844  Punjab  Tenancy  Act  (XVI  of  1837) 
sections  6  and  56.-Landlord,  right  to  sell 
occupa  icy  holding  in  execution  of  decree. 

Held,  that  by  section  56  of  the  Pun  jiib 
tenancy  -Act  rights  of  occupancy  under  '^.ly 
other  section  than  section  5  ace  absolutely 
protected  from  attachment  and  sale  in  «.x<.'- 
cution  of  decree,,  not  only  against  third  pities 
but  equally  against  ilie  tenant's  i.m'j.lord. 
GANG  A  HAM  V  KAHM  DIN;.     32  P  R    i903 

=i4aBLJbLiaaa. 


Landlord  and  Tenant    {Contd) 

(38)'    SuKLi.s,   uiGirrs   to. 

345  liandlord  and  luaant  -  Lease  for  agri- 
cultural purposes — llight  of  tenant  to  sh'-Hs 
found  iu  land— Previous  suit  for  ii^junction 
— Socond  suit  for  coinponsutiou.  25  M  669 
--12  M  L  J  406  col  :  1405  P  1 

(39)    Suii.tenant. 

346  Right  of— Shikmi  tenant,  liability  of 
— Rout  duo  from  the  tenant  in  chief--lteab 
Act  ((kidh)  S  72   11  O  0  41  col  .    908  P  IL. 

(40),    Succession, 

847  Suit  for  rent  by  one  share — Alter- 
native claim— Bengal  Cess  .Act.  S  29  6  CL 
J  190  col  :  '61  P  II. 

348  Suit  for  recovery  of  occupancy  hold- 
ing by  the  heirs  of  a  duceaHed  tenant — Land- 
lord and  tenant,  retationship  of--D.;clara- 
tion  of  right  of  luheriiancd.  lO  (J  0  2cr.  S^& 
J.urisdiGtion,  Civil   and  Revenue  Courts   No  56. 

349  Pre-emption  Act  (II  of  1905)  section 
12(b)— Land  held  on  ancestral  shares.  35 
P  L  R  1907  col  :   807   P  II. 

(41)  SuilBENDEIi    OB    TENANCY. 

350  4?»'a  Tenancy  Act  {II  of  1901,  Local), 
Sections  83,  84,  85— Landlord  and  Tenant— 
Surrender   of  holding  by  tenant—  Notice. 

A  tenant  can  only  effect  a  valid  service 
of  notice  of  surrender  of  his  holding  upoa 
his  land-holder  under  section  85  of  the  Agra 
Tenancy  Act,  if  he  ha^  already  tendered  to 
the  land-holder  a  notice  in  writing  of  his  in- 
tention to  surrender  under  sections  33.  and 
84  of  the  Act  and  the  land-holder  has  re- 
fused to  receive  the  notice.  SUMEUA  v 
PIARE.  LaL.    awn  1905  P  201- 

351  Under  ryot  in  pessessioo  having  paid 
rent  due  by  ryot— Surrender  by  ryot— Effect 
of  such  surrender  on  landlord's  claim  lo 
khas  possession.  13  G  W  N  97.  See  Land- 
lord and  tenant  entries  in  Batwara  No  158. 

(42)  Suit. 

852     Declaration   that   defendant   has     no 

under-proprietary     right Jurisdiction     of 

civil  court-Rent  Act  (XVI I  of  1836)  S  lOS 
124,    B,     4  00  125  col  ;    852    P  11. 

353  Suit  for  possession  by  landlord 
against  transferee  from  accupancy  tenant 
and  trespasser  92  P  R  1902-16  P  L  R  1903 
col:   939  P  I. 

35-i  Iijunctiou  against  building  ludigo 
factory— Agricultural  purpose.  31  G  174— S«6 
col :    4.51  P  L 

355  Ejectment  transferee  —  Tenants  — 
TrHUsferee's  right  to  q.uestiuu  landlord's  title 
—  Estoppel— Ejectment  suit.  16  M  L  J  351 
CGl  :   964  P   11. 

356  Landlord  and  Tenant— Suit  for  eu- 
forcemeMi  of  patta  —  Judgment  modifying 
patt.a— Necessity  of  frcsn  tender.  27  M  4—13 
M  L  J  469— 6'et!  Rent  Btcovery  Act  (  VIII  of 
i8(i5:    S'Ciions  7,  8,  10  and  72. 

357  Suit  for  arr-ars  ui  rent — Conditions 
for  maintenance  ol  suit.  2  A.L.J.  2  col: 
20«9  H  1. 

a5&  ii^ojutuiL-c^ttioii— Sum  legally  itiuuvtii:- 
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ftblo.     11  G  W  N    215  ool  :  1146  P  I. 

359  Rent  sviL — Separate  cuUcction — Frac- 
tional  share  of  rent. 

One  of  the  landlord  who  used  to  col- 
kot  liis  sl)'\rt!  of  rent  separately  can  suo  to 
recover  arrears  of  rent  due  to  him  in  re- 
Bpcct  of  hi;5  fractional  shary.  32  C  5G7  D; 
21  G  869.  24  0,  43,  32  C.  836  leforred  to. 
GIUNDUA  UPIANDUA  PAL  CFIOWDHUUY 
V.  SUEl-^  NATH  PAL  CHOWDHUKY.  7 
C  L  J  612. 

43  Suspension   of  revenue. 

360  How  far  tenant  entitled  to  the  be- 
iiciib  of  the  suspension  as  rigainst  landlord. 
1002  AWN  187-24  A  465— 6Ve  U  L*  Bent 
Act    s.  23. 

44  Termination  of   tenancy. 

361  Landlotd  ana  Tenuat — Tenant  hold- 
ing over.  27  B.  261—4  B.  L.  R.  972  col  ; 
927  P  I. 

362  Rect  payable  in  kir*d--Second  appeal 
-Damages.     9   G  W  N  122  col  :  122  P  II. 

863  Ordinary  h'l ding—  Extinction  of  hold- 
ing on  re-viarriage  of  a  widoio — Landlord's 
right  to  enter   upon  the  land. 

On  the  remarriage  of  a  widow  who  has 
inherited  her  husband's  ordinary  holding 
the  tenancy  is  extinguished,  and  in  default 
of  reversioners  tlio  landlord  has  a  right  to 
ent'.-r  upon  tlie  la;ul.  27  A  33  1  G  391,  20, 
A  476,  22,  G  589,  22  B  321,  14  A  381,  19  C 
790,  6  G  P  L  K  188,  6  G  I'  L  U  135  referred 
to  SHEO  SHANKARPUUl  GURU  PA- 
DA^lPUia  JOSaI  u.  M  T  RUKHMA.  15  Q 
P  L  R  89. 

45  Transfer  by  landlord 

364  L-i,iidlurd  letting  occupancy  holding 
of  a  deceased  tenant  to  a  i-hird  person — Suit 
by  the  heirs  of  the  tenant.  2  A  L  J  69— See 
Act  II  of  1901  (North- West  Provinces  Tenancy) 

365  Landlord  and  tenant— Decree  for  rent 
—Execution— First  charge— Lien.  35  0  737 
coi:    122  P  II. 

46  Transfer   by   tenant. 

336  Tran.sfer  of  a  holding—Mesne  profits 
— LandionVs  eleciion  to  avoid  transfer  of 
holding. 

Where  a  landlord  has  elected  to  avoid  a 
transfer  by  a  tenant  and  to  eject  the  trans- 
feree as  a  trespasser  his  right  to  claim 
mesne  profits  accrues  uu  Iho  avoidance  of 
the  transfer  For  any  period  prior  to  such 
avoidance  he  may  recover  the  recorded  rent 
as  cumponsatiou  for  use  and  occupation  20 
L  J  E  X.  51,  20  A  L  J  71,  15  L  J  Q  B  33  re- 
ferred to.  RAGHOBA  ARELAY  t;  RaGHO 
AND    BAJI    RAO.     14    C  P  L  R  12i). 

367  Mortgagee- Foreclosure  oj  a  mortgage 
—Occnpavcy  holding— Consent  of  the  landlord 
—  Posstii^sii'n   <f  (he   mortgaged  pruperiy. 

A  mortgagee  who  forecloses  a  mortgage 
of  an  occupancy  holding  which  has  been 
effected  by  the  tenant  without  the  consent 
of  the  landlord  cannot  enforce  his  right  to 
be  put  in  poabessiou  of  the  mortgaged  pro- 


Landlord  and  Tenant    (Contd.) 

porty  cither  against  the  landlord  or  against 
any  one  holding  under  the  landlord.  11  G 
P  L  R  138  referred  to.  SUKHA  GANDA  v. 
CHAMRA    SaSPASTHY.     17  Q  P  L  R  29- 

368  Occupancy  holding  —  liiglU  of  occu- 
pancy —  Sale  of  non-transferable  occupancy 
holding  in  execution  of  money  decree — Subse- 
quent recognition  by  landlord  — Code  of  Civil 
Procedure  (Act  XIV  (f  1882)  section  24,4  — 
Questions  J  or  Court  ex-cuting  dicree-  Issue 
raised  by  judgment-debtor  as  defendant  in 
separate  suit  that  property  sold  was  not  sale- 
able— Estoppel. 

Where  the  purchaser  of  a  non-transfer- 
able occupancy  holding  at  a  sale  in  execu- 
tion of  a  money  decree  cbtaius  the  landlord's 
consent  to  the  sale  and  his  recognition  of 
the  purchaser  as  a  tenant  as  soon  as  can 
reasonably  be  expected  after  the  objections  to 
the  purchaser's  obtaining  possession  have 
been  overcome,  the  sale  is  rendered  valid  in 
law.  It  is  not  necessary  that  the  consent  of 
the  landlord  should  be  obtained  prior  to  the 
execution  proceedings.  Where  in  execution 
of  a  money  decree  against  the  defendant 
an  occupancy  holding  belonging  to  him  was 
sold  and  he  had  failed  to  raise  the  objection 
at  the  time  of  the  sale  that  the  holding  was 
not  transferable,  although  he  had  full  know- 
ledge of  the  execution  proceedings  and  had 
full    opportunity   to  raise    the   objection. 

Held,  that  it  was  not  competent  to  him 
to  resist  the  purchaser  after  the  confirma- 
tion of  the  sale  and  that  as  between  him- 
self and  the  purchaser  the  title  to  the  pro- 
perty vested  in  the  latter  on  such  confirm- 
ation. Sheikh  Murullah  v.  Sheikh  Burul- 
lah,  9  <  WN  972.  Durga  Gharan  Maudal 
V.  Kali  Pra&anna  Sarkar,  I  L  R  26  Gal,  727 
and  Bhiram  Ali  Shaik  Shaikdar  v.  Gopi 
Kauth  Shaha,  1  L  R  24  Gal.  355,  referred 
to.     DWARKANATH    PAL  v.  TARINA  SAN- 

KAR  RAY.  34  C  199=5  CL  J  294=110 
W  N  513. 

369    Execution    of    decree— Landlord  and 

tenant— Sale  of  Jote— Decree  for  rent  against 
recorded  tenant  does  not  effect  the  rights  of 
unrecorded  tenants.  9  0  W  N  843  col :  1390 
P.  II. 

870  Transfer  of  tenancy  —  Transfer  ap- 
parent —  Notice  to  old  tenant — Validity  of 
transfer  not  contested  by  him  —  Duty  of 
landlord  to  grant  paLta  to  new  tenant.  18  M 
L  J  37  -  3  M  L  T  235  -  31  M  64.  See  Landlord 
and  Tenant   No   124 

371  Transfer  of  right  of  occupancy— Ori- 
ginal tenant  remaining  in  possession  as 
sub-tenant  of  the  trnsferee — Abandonment — 
Ejectment— 3  G  L  J  343-33  C  531  Col  128 
P    II. 

372  Non-transferable  holding— Transfer 
— Under  lease  —  Forfeiture — Landlord  and 
tenant— 11  OWN  811—7  C  L  J  78  Gol  128 
PII. 

373  Effect  of  landlord's  iuactioYi  for  one 
month  after  notice — Hi^ory  of  the  tenant's 
right  to  transfer — Validity  of  reference  to 
aeiecb  committee's  repoats— 3  N  L  R  40  Gol 
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371  P  II. 

374  Non-transforablo  occupancy  holding, 
trausfur  of— Abandonraent-Pormissivo  possos- 
Bion  under  traoBforeo  —  Landlord — Suit  for 
khas  possession.  7  C  L  J  303-11  U  W  N  803. 
6'ee  Landlord  and  Tenant  No  212. 

875  Of  house  bifco— Landlord  and  Tenant 
— Abadi  — Silo— Alienation  by  tenant —Gusfcfjm 
--Wajib-ularz-Eutries  in.  27  A  5G6-A  VV  N 
1905  P  90  col  1  iM. 

876  Alienation  of  occupancy  right  -Us 
ago  of— Evidence — Transferui^  allowed  to  hold 
and  pay  rent  as  marfatdar — Mutation  of  name 
12  C  VV  N  539  col  978  P  I. 

377  Landlord —  Tenant-Uiiauthoriaed  trans- 
fer—  Holding— Tenant  right. 

In  a  suit  for  poosession  by  a  landlord 
upon  the  ground  that  a  tenant  has  made 
an  unauthorized  transfer  of  hia  holding  it 
is  incumbent  upon  the  plaiutifi  to  show  that 
the  tenant  right  has  ceased  to  exist.  12  C 
P  L  R  1606,  OP  L  R  49,  7  0  P  L  R  45,  8 
C  P  L  R  45,  9  C  648,  20  C  590,  13  0  P  L  39, 
24  0  212,  9  0  P  L  R  101  referred  to.  BHOLA 
V.   FATHA.     15    C    P  L    B.    17. 

878  Tanaiit— Consent  — Landlord— Transfer 
—Sale — Suparate  holding — Purchaser — Rent. 

If  a  tenant  with  the  consent  of  the  land- 
lord transfers  by  sale  a  portion  of  his  hold- 
ing that  portion  becomes  a  separate  holding 
in  the  hands  of  the  purchaser  who  is  liable 
for  a  proportionate  share  of  the  entire  rent. 
14  G  P  L  R  107  PIARE  AND  GIRDHABI 
V.  GOPAL  JHlllA..  15   C    P    L   R  37. 

379  i^ale  of  occupancy  holding  by  tenant 
without  consent  of  landlord — Acquiescence. 
S  P  R  1904  Rev.  See  Funjo.b  Tenancy  Act 
(XVI  of  1887)  Section   5,   53,  55    and  60. 

47    Trees,   bight   to. 

880  Occupancy  Ryot  has  no  right  to  cut 
fruit    trets. 

Ryots  with  rights  of  occupancy  possess 
in  their  lands  a  heritable  and  alienable  in 
terest  of  a  permanent  character,  but  not 
the  sole  interest.  The  landlord  is  interested 
in  maintaining  the  saleability  oi  the  holding, 
and,  in  protecting  such  interest,  he  is  en- 
titled to  rostriiu  the  ryot  from  cutiing  fiuit- 
bearing  trees.  Rangayya  Appa  tiow  v.  Kadi- 
yala  Rathnam  (f  L  R  13  Mad  249)  followed. 
BODDa    GODDEHPA    v.   the    MAHAilAJA 

OF  viziAN^GAUAM.    30  21  155-3  ML 
T  25  =  17  ML  J  64 

381  Suit  by  I'Ccupancy  tenant  for  share 
of  price  of  trees  against  landlord.  45  P  L 
R  1905.  See  Punjab  Tenancy  Act  {XVI  of 
1887),   Section   77. 

88i2  Trees  —  Landholder' s  and  tenant's 
rights  as   to   trees  on   tenant's   Jioiding, 

Held,  that  in  the  absence  of  special  agree- 
ment a  tenant  has,  as  against  his  landlord, 
a  right  to  insist  that  so  long  as  his  tenancy 
cotibiuues  the  landlord  shall  not  cut  down 
trees  standing  on  the  tenant's  holding.  Df»o- 
kinaodau  v.  Dhian  Singh,  ILR  8  /Ul  467, 
Kousalia  V.  Guiab  Ku'war  [  L  R  21  All 
297,  and  Kuttopji  Edn  j> .  Sliet  v  Th^  (loll,  c- 
tor   of   ThAua,  ii  ^luw.  i  a   iiU^),  i&iurrtd  lu. 


BADAM   V.   GANG  A    DEI,    J.    L-    R.   99    A- 
484 

383  Landlord  and  Tenant— Trees.    Oioner- 
ship  in. 

There  is  do  substantial  analogy  between 
an  English  tenant  and  an  Indian  ryot,  the 
reason  being  that  the  rights  of  th« 
ryots,  in  most  casoH,  came  into  existence 
not  under  any  letting  by  the  Cjovernraent 
of  the  day  or  its  assignees,  the  Zaniindars^ 
etc,    but   independently  of    them. 

The  interest  in  the  land  is  divided  into 
the  two  main  heads  of  the  kudivaram  in- 
terest and  the  melvarnm  interest,  and  the 
holder  of  the  hudivaram  right  far  from  be- 
ing a  tenant  of  the  holder  of  the  melva- 
rnm rig''t,  is  really  a  co  owner  with  him. 
The  kudivaram  right  originated  in  priority 
of  effective  occupation  and  beneficial  use  of 
the  soil  and  iho  claim  of  Government  and 
the  assignees  of  the  Government  has  al- 
ways been  in  the  Madras  Presidency  to  a 
share   in    the   produce    raised    by    the    ryots. 

In  essence  there  is  no  difference  be- 
tween a  ryot  holding  lands  in  a  Zaviindari 
village,  and  one  holding  lands  in  a  Govern- 
ment village,  in  both  cases  the  ryot  "in 
the  absence  of  proof  of  contract,  or  of  spe- 
cial or  local  usage  to  the  contrary,  is  en- 
titled to  cccupy  his  lands  so  loi'g  as  he 
pajswhart  is  due;  and  if  hp  should  commit 
any  default  in  this  or  other  respect,  until 
he  is  evicted  by  the  process  provided  by 
law  "  Regulaiion  XXV  of  1802  does  not 
confer  proprietary  rights  in  the  soil  in  favour 
of  the  Zamindars.  As  explained  by  Regula- 
tion TV  of  1822,  i"^  was  not  meant  to  define 
the    rights    of    land-holder    and    tenxut. 

Where  in  the  suit  of  the  plaintiffs,  les- 
sees of  a  Zcnnint-dar  against  the  dtfeudants^ 
ryots  with  permanent  occupany  rights,  ques- 
tion aro.se  as  to  whether  trees  belonged  by 
law    to    plaintifis    or    defendants — 

Held,  thdt  tho  defendants  being  holders 
of  the  kudivaram  right  in  perpetuity,  |aud 
there  being  no  suggestion  that  they  receiv- 
ed their  title  from  the  Zamindar,  cr  that 
the  ordinary  kudivaram  right  was  limited 
in  their  case  by  any  contract  or  special  or 
local  usage,  the  trees  could  not  be  held 
as  belonging  to  the  plaintiffs.  The  defen- 
dants, as  the  holders  of  the  permanent 
lifjht  to  cccupy  luid  cukivate  the  &ui!,  were 
the  ownoib  uf  the  soil,  so  far  at  least  as 
the  title  to  the  produce  of  the  soil,  whether 
ordinary  ciop.-i  or  trees,  were  concerned 
NARAYAMA  lYEi^GAR  u.  R.  G.  ORR.  26 
M  252. 

384  Landlord  and  tenant— Right  in  trees 
planted   by  tenant. 

Wlien  a  tenant,  either  occupancy  or 
tenant  at  will,  plants  trees  on  his  holding, 
the  property  in  those  trees,  in  the  absence 
of  cut<iom  or  contract  to  the  couirary,  at- 
taches to  tlie  land,  and  the  teuant  has  uo 
power  of  byJliug  or  otbtrwise  transferring 
those  trees..  S  A  507,  10  i  loU.  21  A  297  re- 
ferred  t^.     jAiSKi    V.  biiEO^iDilA^i.     iid  A 
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211  -  W  N  A  190i  P52- 

885  Ijrt'id  houiot  and  tooaat — Troos-Land 
hoidtr'a  and  loiiant  riglitd  as  to  trees  on 
t(umnts  holding.  30  A  134— A  VV  N  1908'  P 
51,  5  A  L  J  99  Col  1313  V  II. 

886  Trees  on.Lhe  liolding  of  a  tenant  at 
fixed  rates. 

A  tenant  at  fixed  rates  has  a  transfer- 
able rignt  HI  Liis  holding  and  tbj  prusump- 
tiou  18  that  lie  has  also  a  transicrablp  right 
in  the  trons  tlioruoii  and  is  ihe  owni-.r  there- 
of. HAUBANS  LaL  v.  THE  MA  Ha  Ra  J  A 
OF  BKNAftES.    W  N  A  1901  p.  15  =  23  A 

387     T rep.fi-- Right  in. 

.  s  a  general  rule  of  law,  the  property  in 
trees  gcowing  oa  the  land  is  vosi-ed  in  the 
proprietor  ot  the  Uud  subjccti  to  any  castoni 
to  lue  coucrary.  32  '^  745  foil.  SITXB  RAI 
V.    DUBAL  N^GljiSlA.     d  U  L  J  218- 

888  Landlord's  right  to  restrain  tenant 
from  cutting  fruit- hearing  trees. 

A  landlord  is  entitled  to  restrain  the  te- 
nant from  cutting  down  fruit-bearing  trees 
30    M    155  foil.     RaJaI    THIMMANAiiAYA- 

isiuivi  Bahadur  itaru  v  p.  rama  raya- 

IsrjNGARa.    4MLT^18. 

889  Wajibul-arz.  —  Tenant's  right  to  ciU 
tre"S  TVith  landtord's  consent— Refusal  of  con- 
^tnt,. 

The  Wajibul-arz  of  1884  provided  that 
the  tenant  coufd  with  consent  of,  and  after 
informiug  the  landlords,  cut  trees  situated 
in  their  court-yards,  fields,  when  required  for 
agricultural  implements  used  or  for  the  re- 
pairs of  dwellisg  houses. 

Held,  that  the  intention  of  Waiib-ul- 
arz  IS  that  the  tenants  should  ordinarily  be 
entitled  to  cat  down  trees  for  the  purposes 
mentioned,  but  that  the  landlord  should  iiav-a 
the  upportuuity  aud  the  right  to  prevent  the 
uuju^t,ltiable  exercise  of  this  power,  or  its 
abuse,  aud  not  tliat  he  should  be  entitled  to 
forbid  the  tenant  to  exercise  the  right  at  all^ 
without  assigniDg  any  reason  at  ali.  SUB- 
HAN  V  NIAMAT  KHAN.  2  p.  B.-  1908 
(H.ev.) 

390  Landlord  aud  tenant — Occupancy 
rights— Jagir  held  by  a  tenant  as  represer>ta- 
tive  01  family— Assessment  of  Jagir  land---Let- 
ting  uf  i^oidiog  for  building  purposes  near 
town.  9  P  R  1314  Rev.  See  Punjab  Land  Re- 
venue  dct  (XVII  of  1887 J   seGLiou  111,, 

(48)  Ukdue   influence. 

891  Undue  luflueuce— Contract  Act— Land- 
lord and  leuant—Kabuliyat  unfairly  obtained 
— Onus— iiiXecutan  ts  pleadings— Presumption. 
8  0  L  J  135  col  :  1072   PH. 

(49)  WAjib  UL  Aez, 

392  Of  tenants  house-Wajib  ul-Arz— Per- 
mitting tenant  to  transfer  uuiy  the  mate- 
rials-Sale of  house-Auction  purchaser's  right. 
01  O  G  4  cd  :    1035  P  II 

393  Bights  of  zumi>i.dar  zn  respect  of  house 
sites  and  grove  hmds  —  Wajihid  aiz — Con- 
struction of  docuviiiuc 

Xhti  jJiaijaUiio  ]jaicha,aed  six  ^i^ia  ui  laud 


Landlord  aud  Tenant    (Contd) 

conHiKting  partly  of  groves  and  partly  of  land? 
forrnorly  the  sites  of  hou.so.><,  but  since 
brough'.  under  cultivation,  and,  failing  Ij  gat 
their  uanfLos  rocorded  as  absolute  '  owners  ol 
the  plots,  brought  a  suit  virtually  for  a 
declaratKjn    of    their  proprietary   feitle. 

It  was  shown  in  evidence  that  the  in- 
Habitatits  of  the  village  in  which  the  plot. 
In  suit  were  situated  were  in  tiie  habit  of  sell- 
ing and  transferring  their  houses.  The  wajib- 
ul  atz  sot  forth  that  the  occupiers  of  hoosea 
had  this  power,  but  ail  through  the  entries 
the  zimindar  was  recogniaod,  and  it  was  stab- 
pd  that  if  a  now  house  was  to  be  built  the  per- 
mission of  the  zamindar  mast  bo  obtained. 
The  entry  in  the  wajib  ul-arz  a&  to  groves  was 
to  the  effflci  that  isolated  trees  and  clumps 
of  bamboos  planted  by  tenants  might  bo  cut 
by  them  ;  as  to  rent-free  groves,  if  the  tree 
should  die  out  and  the  land  be  brought  into 
cultivation,  rent  must  be  paid  and  that  if  a 
new  grove  was  to  be  planted  the  leave  of  the 
zamindar   must  be  obtained. 

FMd,  that  the  inference  of  law  derivable 
from  the  facts  stated  above  was  that  the 
plaintiffs  wore  not  the  absolute  owners  of 
the  plots  purchased  •  by  them.  KISHAN 
KUNWAR   V.    FATBH   GHaND;     AWN 

1906  P  307=4  A  L  J  88=29  A  203- 

(50)— Wates-rate. 

394  Drainage  charges,  recovery  of,  by 
landlord— "Rent"  —  Waiver  of  statute  by 
contract.     11  G  W  N  57^Gol  72  P  II. 

Water-rate  —  Increase— Apportionment — 
Rule. 

Held,  that  in  the  absence  of  covenant 
in  the  lease,  as  to  apportionment  of  any 
increase  in  water-rate,  tb«  increased  water- 
rate  should  be  shared,  like  the  local  and, 
village  cesses,  between  the  landlord  and 
the  tenant.  SRI  RAJA  KANDU  KURI 
SESHAMMA  GARU  v.  SOORaM  BALA- 
raMaswami.    4  M  L  T  460- 

895  Landlord's  proportionate  liability' 
to  pay  water-rate— Water  supplied  at  te- 
nant's request.  IBM  L  J;  563.  See  Madras 
Act   ( Yin  of  1865). 

(5i;— Zamindari  rmhts  and  eayats. 

896'  Eji'Cimc. lit— Notice  —  Service— Bengal 
Tenancy  Act  (V III  of  1885),.  Ss.  155,  181^ 
Practice  — Rn)vand—Neiu  point. 

Held,  that  a  service-tenure  tenant  re- 
fusing to  perform  his  services,  is  liable  to 
be  ejected,  even  without  a  notice  to  quit.. 
4  G  67;.  22  0  938  and  (1857))  S  !>  A  1772: 
followed. 

The  holder  of  a  service  tenure  is  liable 
to  ejectment  upon  refusal  to  perform  ser- 
vice. This  incident  would  be  materially- 
affected,  and  practicfljlly  des-troyed,  if  the 
provirftous  of  S.  155  of  the  Bengal  Tenancy 
Act,  relating  to  relief  against  forfeiture,  were 
made  applicable,,  service-tenures  must  be 
held  to  be  excepted  from  the  operation  of 
S.  155  by  virtue  of  S..  l8l  of  the  Bengal 
Tenancy    Act.     25  0  131  applied. 

Wutia    a  Gasfi  has,  hfaeu    remaaidfid  h^ 
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an  ftppellato  Court,  in  s»n  appeal  ngainHt  the 
deujftiou  given  after  the  rfrasnd,  frtish  poitits 
which  might  and  ought  to  have  hoon  urgod 
befuie  the  remnnd,  cmiDot  be  allowed  to  bo 
taken.  ANSA  K  \\l  JEMaDaIIu.  (3.  E 
OUEY.    2  0  L  J  408. 

897     Servic^^  Tenure  —  liesiinijition  —  N'tticc. 

Where   lands    have  been  given   to  tenanis 

as  remuneration    for  services    to  tlie  landlord 

it  is  compo'.ent    to  him    to  dispense    with  tbe 

services   and    resume    the   lands. 

VVbou  some  of  the  lands  have  been  re- 
sumed after  formal  notice  to  the  tenants 
of  his  dispensing  with  their  services  and 
other  lands  are  held  by  the  tenants  for 
those  very  services  the  tenants  having  ac- 
quiesced iu  making-  over  posoc-^sion  previously 
cannot  insist  that  the  landlord  should  give 
uotice  again  for  all  the  latjds  incluuing 
those  previously  resumed.  VWNKATANA- 
RASIMHa  aPPa  liUVV  BAH  \DUK  Z  vMiN- 
DaH  VEMa  IlEDDY  ABBUTA  ROW  NaI- 
KUDU  V.  SOBHaNADIU  aPBA  ROW  BA- 
HADQR  GaRU.  13  M  L  J  209. 
Landlord  and  Tenant   Act. 

1     See  Beiujal    Aci  X  of  1865  (Landlord  and 
Tenant)  Col.  51  F  11. 
Land  niarKs. 

1  Alluvion,  diluvion  Evidence-Possession 
— Burden  of  proof-^Order  under  section  145 
Criminal  Procedure  Code  (Act  V  of  1898)  Re 
ports,  maps  etc,  referred  to  in  such  order.  29 
C  187-G  OWN    186  col ;   156  P  I. 

2  Evidencp.—Thak   and   Survey   maps. 
The    Lower      Appellate    Court   based   its 

judgment  on  the  tkak  map,  rejecting  the 
Survey  map,  on  the  ground  that  one  that 
more  closely  agrees  with  the  local  land- 
marks is  the  one  to  be  followed.  It  was  con- 
tend', d  on  appeal  that  the  Lower  Appellate 
Court  was  wrong  in  preferring  the  thnk  to 
the  Survey    map. 

H4d,  that  the  Lower  Appellate  ("ourt 
was  quite  ermtled  tJ  do  so,  if  it,  thought  that 
the  iJixik  was  more  ruliablu  thai;  ine  Survey 
map,  and  had  given  good  rcasjn  fur  doing 
so.  ABID  HOSSEIN  M^NDUL  v.  DOW 
CURRY  PAL.    6C  W  N  b2d. 

Land RedTidtration  Act  (VII  of  1876  ) 

1  See  liengLd  Act  VII  of  W76  coi:  GO  Co 
65  P  11. 

2  Section  78—R>'-nt  suit  by  assignee  from 
unregisieied   -proprietor  - MaiiUainability. 

S  78  of  the  Act  has  no  application  to  the 
case  of  a  person  to  whom  rent  has  been  as- 
signed by  a  proprietor  whoao  name  has  not 
been  registered  under  the  Act.  SYED  SERA- 
PAT  llOSSEIN  V  TAUINI  PROSaD  DOBEY. 
new  Nl4i. 
Land  Revenue. 

i  A  suit  for  land  revenue  does  fall  within 
section  3  of  the  Dekhau  Agriculturist  Relief 
Act  1879,    25    B  244  col:   208    P  II. 

2  Assignment  of — Government  to  pay  re- 
venue to  trustees  of  a  mutt— Right  to  suit 
—  Personal  decree  —  Charge  —  Kevenue  Re- 
covery Act  (il  of  1804  Madras)  o.  2  and  42 
26  M  730  -  M  L   J    1903     P   248     Col   1880 


Laud    Revenue    {Contd.) 

?  I. 

8  Acquisition  of  tight  of  way  by  puhlio 
—  Penal  asso..-ment  Right  ot  Goveiiuneut 
to  levy.  27  M  886.  See  Madias  liegidarinn 
XXXI  of  lti02  Goi  lia-i  P  LI. 

4  Contribution,  huu  tor  A  joint  Khata- 
lujldei'.-^  suit  to  rccov  r  sb^re  ot  land  rev.uue 
paid  by  him.— 26  B  437-4  B  L  R  90  Col 
755  P  I, 

5  Evidonce--Maps- Permanent  ^fctMemen6 
of  1793— Act  ]X  of  1847  -  Accretions  lo  laud 
permanently  settl -d  —  Burden  of  prooi-^ 
Presumption — Bed  ot  navigable  river  — 30  0 
291-5  BLR  1—7  OWN  193  Col  178 
P  I. 

6  Suit  by  assignee  for  arrears  of  land 
revenue  —  Claim  for  interest  on  arrears  — 
Ites-judicata  —  C>ivil  Procedure  Code  1882 
Sections  13,23  A  5.  See  N  W  P  Land  Revenue 
Aci.  1873  Section    148. 

7  Mailkana — Sale  for  arrears  of  revenue- 
Suit  to  set  aside  — Mailkana  whether  land- 
Revunue — Notice,  service  uf  —  8  G  W  N  649. 
Sue  Revenue  Sale  Laio  (Act  XI  of  1859)  S.  31 
and   S3 

Land  Revonue  Act. 

1  Bengal    Act  (XI  ot  1859). 

So.,-  Bengal  Act  (XI  of  1859)  Col  31  to 
50PII. 

2  Bengal    Act  (II  of  1876). 

Sisi-  Bombay  Act  (II  of  1876)  Col  196  to 
198  P  II. 

8  Central    Provinces  Act  (XVIII    of  J881). 
o'efi  Central  Provinces  Act(XVIlI  of  188ij. 

Col    364  to  366  P  II. 

4  Madras    Act  (II  of    1864). 

Set  Madras  Act  II  of  1364  Revenue  Re- 
covery   Act. 

5  Punjab    Act(XVTl    of  1887). 
See    Punjab    Act  (XVII    of  1887). 

6  N  W  P  aid  Oudh  Act  (XIX  of  1878) 
and  (III    of  190ij. 

Sep.  N  W  P  and  Oudh  Act  (ZIX  cf  1873) 
and  (III    of  li^Oi). 

Laud  Revenue  Assessment  Act  (I 
ot  i87G   Madras). 

1  See  Madras  Land  Revenue  Assessment 
Act  (Tut  1.S76  Madras). 

Land  Revenue  Code,  Berar 

i  See  Berar  Laud  lieveuue  Code  Col  l7o 
P  II. 

2  Ss  4,  205  — Pre  empim  Sale  of  separate 
di aided  share   in  a  survey    uuvibei . 

The  preemptiou  right  under  the  Berar 
Laud  Revenue  Code  is  not  limited  lO  case-, 
where  the  pre-emptor  and  venoor  ato  i^- 
uauts-in  common  owning  undiv.d<-d  shares 
of  a  survey  member.  It  also  applies  where 
the  pre-emptor  and  vendor  are  owners  of 
Separate  divided  shares  in  the  i-UMe\  num- 
b«r,  if  they  have  their  rights  derive«.  fruiii 
a  single   original    title.     BaPU    v.  MAhUTI. 

8  N  L  K  136 

3  Ss  OS  ii'id  205— Exchange  —  Pre  eiiip  ion. 
,The    ra   sfer  oi  a  sn-at;,  partly  iu  excn   nga 

for  ano  bar  ri-ld  ana  pci.rul^  for  Gi.-,i..  is  bwtu 
according  to  Hindu  Law  and  tie  Transfer 
of  Propcty  Act,  an  exchanfee.    Tho  expresiioa 


I     lo51     I 


DIGEST   OP  CIVIL  CARES 


f  1552  ) 


Land  Revenue  Code,  Bear  (Cuntd.j       Land  Tenur  (Contd) 


••  Rolinquishraent  iu  favour  of  a  apooified 
l)ojrBoii  lot  valuable  consideration,"  in  S  'i05 
of  the  Burar  Laud  Uoveuue  ('ode,  raoans  a 
Liaiisfor  for  valuable  cuiisidci'taiai),  o(  ibe 
kind  dcriciibod  m  S  G9.  Such  a  traiiator  id 
u»ua.liy  described  as  a  Lransicr  by  Jia/.iiiuniah 
uud  Kabuliyat.  li  lierar  Lav,  Journal  I'J; 
'22  oh   D  142    referred  to. 

A  ttuit  lor  proompLion  on  a  transfer  by 
way  of, exchange  of  a  divided  share  iu  a 
survey    uumbuf  duos    nob  lie.     iJAriJ    v.  MA- 

KUTl.    3  JS  L  K  138. 

4  S  78— Landlord's  duty  to  give  notice  un- 
der, before  enhancing  rent.  'IN  L  it  145 
bee  Landlords  and  Tenant— Eahancement  oj 
rent. 

5  S  205— Pre-emptor'a  right  under,  when 
could  be  defeated  by  re-sale  to  vender.  2 
]M  L  K  150.     See  Fre-emption. 

6  b  105-3  N  L  B  rdb,  3  N  L  R  138.  See 
iVo  2,  4  awpra, 

7  Ss  206,  211  (I)  d  (a)-  Notice  oj  foreclosure 
—  Want   oj  notice   Co  co-owner— Freeinpoion.  ^ 

A  pre-emptor  only  can  objocc  to  ihe  fai- 
lure to  giv*3  notice,  under  t>  20G  of  the 
Bcrar  Laud  Bevenue  (Jode. 

If  a  mortgagee,  having  foreclosed,  aeg- 
locts  to  give  the  required  notice  lo  a  co- 
cupant  of  the  mortgagor,  the  latter  can  sue 
for  preemption  under  S  211  (1)  (a).  But 
the  mortgagor  cannot  plead  a  want  of  notice 
to  the  co-occupant  as  a  bar  to  the  foreclosure 
decree  being  made  absolute.  GANGOO  v. 
SaKARAM.  S  N  L  R  84.  ^  ^ 
Land  ^Revenue  Code  Bombay  Act 

^\^Se^^B.nihay  Act   {V  of  1879)  coL   203   to 

207  F  n.  „        ,   .- 

Laud  and  Revenue  Regulation 

1  See  Burma  Land  and  Luotnue  liegula- 
tions.    col.  323  -P  -^--        ,  _  , 

Land  Revenue  Rules,  Bengal 

I  Kule  29— Duty  of  cuiiecboid,ie  omce  — 
Sale  to  recovery  arrears  of  Keveuue— Mis- 
take in  challau  as  to  Towzi  number  and 
registered  owner  of  estate— Suit  to  set  aside 
safe  9  0  W  N  300-32  0  229  col ;_  4G3  P  11. 
Land  Revenue   Rules,  Punjab  » 

1     Rule  177  (iii;    c)-Lambardar,    appoint- 
j^ent      ot  —  DiBqualification     of     cauuidale. 
98    F  L  B  1903.     See   Lamhardar   No  2 
Land    Revenue    Sales   Act    {2Li   ol 
1859,  Bengal)  ,     ,,  , 

1     See  Bengal   Act   (XI  of  1859 J  coll   31  to 

50  P  II, 
Land  suit. 

1  Land  Suit^Claim  for  a  share  of  produce 
on  account  of  abiana— Bight  to  recover  abiana 

Held,  that  a  suit  in  which  the  plainlifl 
claims  a  share  of  produce  on  account  of 
ahiayia  is  a  "  land  suit  "  within  the  mean- 
ing  of  Section  40  01  the  Pui  JH,b   Courts  Act. 

He/d,  also,  that  the  plaiuiiS  had  estab- 
lished that  ehe  canal  in  question  in  the 
suit  was  re-adopted  from  an  ancient  water 
course  by  his  father  and  that  the  plaintiff  had 
alone  cleared  a«d  kept  it  m  order  and  that  he 
■was  entitled  to  realiso  abiana  from  ths  defen- 


dants.   SHEU    811aH    v.   NATHA    SINGH. 
180  P  LK,  1001. 

2  Further  A-ppuil — Land  suit — Land  used 
for  ya^tunng    caiile. 

The  Liuo  principle  to  determiao  the 
nature  of  a  suit  is  to  have  regard  to  the 
character  and  uue  of  the  land  at  the  time  im- 
mediately before  the  cause  of  action  haa 
arisen  ;  the  use  to  which  the  defendant  may 
have  devoted  the  laud  alter  the  cause  of  ac- 
tion has  arisen  is  immaterial  as  deiermining 
the  nature  of  the  suit  brought  to  contest  hid 
wrongful    appropriation    ot  the  laud. 

The  laud  in  suit  had  been  used  for  pas- 
turing  cattle. 

iield,  that  the  suit  praying  that  the  land 
may  be  restored  to  its  origual  condition  was 
a  land-suit.  Although  it  was  alleged  that  the 
area  iu  dispute  had  been  euclosea  by  a  wall 
when  the  plaiut  was  filed,  MAWASl  v, 
MAYA  RAM.     P  E  31  Of  1901- 

3  Suit  to  establish  title  with  reference 
to  a  mortgage-deed  of  land — Appeal.  64  P  R 
1902.  See  Funjab  Courts  Ace  {X  /HI  of  188^) 
S3    (2). 

4  tiuit  by  reversioner  restraining  widow 
from  cutting  trees  -Custom.  32  P  L  R  1903 
col ;  822  P  li. 

5  Chief  Court's  power  to  revise  findings 
on  facts  relating  to  jurisdicbion.  12  P  R  1907 
col:    1338   P  1. 

Land  Tenure 

1  Ghatwali  Tenure— Legal  necessity — Do- 
cument. Cancellation  of.  9  G  W  N  OdO  col; 
1169    P  I. 

2  Jote— Right  to  surplus  of  sale  proceeds 
on  sale  of  ioto — Question  to  transfer  ability. 
6  u  W  N  624  col:  164  P  il. 

8     Mu^^ddami    Temcre. 

Held,  that  a  ",Mukaddami"  tenure  is  not 
always  heritable  and  transferable — Iu  the 
ctbsence  of  any  special  avidenco  to  the  con- 
trary, the  fact  of  a  person  holding  land  under 
what  IS  knov\a  ab  a  '  mukaddami  '  tenure 
does  not  impiy  that  the  mukaddam  has  any 
heritable  oi  tiausierable  ri^uo  lu  the  hold- 
ing. BHaGHaVaTI  PBOSaD  v.  HAJSU- 
MaN   PBOSaD  alWGH.     32  A  67. 

4:  Mulraiyat.  Rights  o/--Mustagir.  Bights 
of — Alienatiofi, — SonLhuL  I  ergaanas. 

The  rights  of  a  mulraiyat,  who  is  a  vil- 
lage headman  or  setilemeuL-Uolder  in  the 
Sonthal  Pergauuas,  are  in  their  entirety 
transferable,   saleable  and  attachable. 

The  priviiitge  which  a  tnulraiyat  posses- 
ses of  trausferriug  his  tenure  must  be  exer- 
cised in  respect  oi  the  whole  tenure  at  the 
same  time;  in  other  words,  if  he  chooses  to 
transfer  his  tenure,  he  must  alienate  the 
whole  of  his  rights  in  the  village  including 
his  right  of  managing  the  village  and  col- 
lecting the  rent  as  also  his  right  to  the  land 
in  his  possession.  He  cannoc  split  up  the 
tenure  so  as  to  part  with  a  portion  and 
retain  the  remainder.  A  sale  ot  a  portion  of 
the  tenure   confers  no    title  on  the  purchaser. 

The  right  of  a  mustugir  is  not  absolutely 
restricted  to   the   coiieciiou  of  reuc  from  or- 
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Landlord  Tenure    (Contd.) 

dinary   raiyata. 

The  rights  of  a  mul-raiyat  and  of  a  mu3- 
tagir  explained.  DAllBARI  PANJIARA  v. 
BENI  KAI.     38  C-  1014. 

5  Ryotwari  tenure— Grant  of  bod  of  tidal 
»nd  navigalale  river  of  ryotwari  tenure-Power 

if  Government    to  determine  such  tenure    28 
[  505  Gol:  1979  P  I. 

6  Ryotwari  tenure— Suit  for  refund  of 
amount  levied  by  penal  assessment  Land 
registered  at  settlement  as  village  tite.  13 
M  L  J    269  col :    1830  P  I. 

Service  Tenure  — Ejectment  notice— Ser- 
vice, refusal  to  perform.  2  A  L  J  403 — See 
* Zimindari  rayats  Right. 

Land  Tenure— Mokhassadars  Distinction 
between  outright  grant  of  an  office  with 
remuoeratioQ  from  use  of  landf.  26  M  403 
col:  291  PIT. 

Landlord  and  tenant— Service  tenure — 
Resumption -Notice.  13  M.  L.  J.,  203— See 
Landlord  and  Tenant— Zimindari  rayat — 
Bights  No.   51. 

Law  Merchant. 

I  Plea  that  the  holder  ia  a  mere  benami- 
dar  and  not  entitled  to  sue  invalid— Uodis- 
olosed  principals  ctiunot  sue  or  be  sued  on  a 
negotiable  instrument.  1  M  L  T  377  —  16  M 
L  J  508—30  M  88  col :   535  P  1. 

Law  Reports  Act  XIII  of   1875. 

1  Decision  —  Reports  of  cises  of,  as  evi- 
dence.    28  0  171—5  OWN  307  ool  :  1273    P  I. 

2  Oral  evidence  when  admissible  to  prove 
that  a  conveyance  is  really  a  mortgage  by 
way  of  conditional  sale.  28  0  289-5  OWN 
326  col:    204    P  I. 

Lease. 

1  Accession  by  alhivion — Right  of  lessee — 
Transfer  of  Properly  Act,  S  108  — Lands  cam- 
porarily  inuanted  and  lands  becoming  part,  of 
riverbed. 

B  the  lessor  gave  a  written  lease  of  his 
jaghir  land  to  A  which  provided,  that  the 
lessee  would  be  entitled  every  season  to 
cultivate  them,  both  kacho  and  pako, 
and  appropriate  all  produce  realised  Irom 
the  laud,  as  also  from  trees,  pastuiage 
and  fishing.  The  lease  contained  the 
measurement  of  the  land.  The  boundaries 
of  the  jaghir  were  al^o  given,  and  the 
boundary  to  the  east  was  stated  to  be  the 
rives  Indus  Afterwards  about  200  jerebs 
of  land  were  washed  away  by  the  river,  and 
later  on  about  2,000  jerebs  was  added  to  the 
jaghir  by  the  river  action.  A  sued  B  for  en- 
forcing his  right  to  the  accessioi  s,  and  B 
contended  that  the  jagtiir  was  subjjct  to 
large  variatiuns  in  area  through  the  action  of 
alluvion,  diluvion  and  dereliction,  and  tha' 
all  accessions  were  held  and  enjoyed  by  him 
aa  part  of  the  jagir. 

Held,  that  ilio  land  in  dispute  was  includ- 
ed in  the  term  "kacho  "  and  that  the  plain- 
fcif!  was  entitled  to  such  accession,  not  only 
under  the  leasa-deed.  but  also  under  section 
108,  Tra«fer    gf   Property   Aot.    (8  B   256,  25 


Lease    (Contd.) 

W  R  390   Refd. 

Tho  owner  never  loses  kiti  proprietary 
right  in  the  land  that  is  merely  inundat- 
ed ;  it  always  remains  his  land  and  tha 
water  over  it  ia  not  part  of  a  public  river 
But  when  land  has  once  become  the  bnd  of 
a  public  river,  it  cease.s  to  bo  the  property 
of  the  former  owner  until  it  is  again  restor.d 
by  the  river,  and  even  then  ho  can  only 
assert  his  right,  if  he  can  clearly  identify  the 
land.  2  B  H  0  R  345,  4  I  A  402  and  18 
W  R  113  Refd.  SET  Li  ASANDaS  v.  MIR 
HASSAN  KHAN.     2  S  L  R  I- 

J  Additional  area  in — Ejectment — Ea- 
croacliment  by  tenant--Adverse  possession  of 
a  limited  interest — Limitation — Lease — Addi- 
tional area  within — 2  0.  L.  J.  125,  Ool.  19u5. 
P.  1. 

3  Adverse  possession — Possession  derived 
from  a  lessee  not  necessarily  adverse  aa  against 
the  lessor— A.  W.  N.  1907.  P.  185.  Ool  1973 
P.  I. 

4  Agreetnent  to  let  for  a  term — Lea^e  from 
year  to  year— Transfer  of  Property  Acr,  Ss.  106, 
107 — Notice  to  quit. 

A  took  a  lease  from  B  for  ten  years.  A 
entered  into  possession  and  paid  rent  as  ar- 
ranged, but  no  lease  was  executed.  Five 
mouths  before  the  t-xpiry  of  Ihe  ton  years,  tha 
representative  of  B  gavw  a  notice  to  quit  to 
A,  demanding  possession  at  tha  end  of  tha 
term.  A  not  vacating  was  sued  in  ejectmeoti 
by  B. 

Held  {per  Hariugfcon,  J  )  : — That  A  wag 
not  enttled  to  six  months'  uot.ce,  as  be  wag 
not  a  ienarit  from  ytai-  to  year.  I^,  under  S. 
107  of  the  Transfer  of  Properly  Act,  a  register- 
ed instrument  was  necessary  to  create  a  Valid 
lease  for  a  term  exceediiig  one  yenr,  it  wag 
equally  necessary  to  create  a  lease  from  year 
to  yuAC.     A  was,  therefore,  if  not  a  tenant    for 

!  ten    years,  not  a  tenant  from  year    to   ye-ir. 

I  Quaere — Wliether   the  d  -cf.nne  laid  dowa 

j  in  (18S2)    21    Oh     D .  9  is  applicable  to  Ljoia  ? 

j  Per  Mook' '  j  e,   J — When    A  took    posses- 

sion in  a'  ticipation  of  the  execution  of  a  for- 
mal document,  as  between  A  and  B.  A  beciima 
a  tenant  under  the  toimt,  and  subject  to  tha 
conditions,  of  the  agrtemeut. 

Where  B  agrees  to  let  l»nd  to  A,  and  A  takeg 
possession  and  the  agreenieu;.  is  one  of  which 
sptic.lic  pertormance  would  be  granted.  A  and 
13  have  the  same  leg«l  rights  and  liabilities,  ag 
between  thenisflves,  as  it  a  lease  had  been  exe- 
cuted, pi«)vided  the  rights  of  third  parties  are 
not  allecied  (1001)    2   ch    608     FjU. 

If  A  was,  by  reason  of  S.  107  of  theTiana- 
fer  of  Property  Act,  not  a  l=ssec  for  len  years, 
lie  was  not  a  tenant  from  year  to  year  ;  ha 
was,  therefore,  either  a  tenant  from  month 
to  month  or  a  tenant-at-will,  and  the  notice 
given  was  sufficient  to  terminate  any  such 
tenancy.  BlBl  JAWAIIIR  KUMaRI  u. 
OHATTERPUT  SINGH,   2  C-  ^  J-     843 

5  Agreement  for  lease  -  Oontract-Calhug 
of  tenders  when  obligatory — Oovenant  in  a 
lease  relating  te  the  tenant.     13  C    W  N    i  J9. 

i  oce  Specific  Relief  Act.    1  of  1377  S  ^u  P  If» 
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Lease    {Contd.) 

6  Ss  105,  1()S— Agreement  to  render  services 
as  DiedicaL  practitioner  in  lieu  of  rent  of  u 
housi:,  is  •  lease  '—Notice  to  quit. 

A  the  owner  of  ahouso  allowed  B  a  medical 
praoiitionor  to  occupy  a  house  and  piorniHes, 
iu  consideration  of  B  rendering  services,  as 
a  medical  practitioner  to  A  aud  his  fami- 
ly membera.  Some  years  after,  A  gave  a 
notice  to  B  to  quit  the  premises,  withiu  less 
than  15  days  from  tlie  service  ol  the  notice. 
Held,  in  a  suit  by  the  owner  for  posses- 
sion of  the  hout^e  aud  tho  premises,  that  the 
agreement  amounted  to  a  '  lease  '  withiu  tho 
meaning  of  S  105,  ai  d  clear  15  days'  notice 
expiring  witt^  the  end  of  a  month  of  tenancy 
Doi  having  been  given  as  is  required  by  S  106 
of  tho  Act,  the  suit  was  premature.  The  suit 
was  dismissed.  JYOTISH  CHANDRA  MU- 
KERJEE  V.  BAMANATH  BHADRA.  82 
C  248. 

7  Agricultural  lease.  15  C  P  L  R  1902  P 
6  col  :  575    P  I. 

8  Lease— Assignment  of  lease— Mortgage  of 
Leases— Liability  to  the  landlord.  29  B  391-7 
BLR  313.    See  Landlord  and  tenant- Assignee. 

9  Transfer  of  lease  against  the  conditions  of 
transfer — Failure  of  condition. 

A,  a,  lessee  of  a  shells  quarry  in  a  certain 
zemindari  village  transferred  his  lease  to 
B  by  a  deed  of  transfer,  which  provided  that 
A  should  obtain  the  consent  of  the  owner 
of  the  quarry  to  the  transfer,  and  that,  on 
procuring  his  consent  and  delivering  the 
shells  already  excavated  to  B,  A  should  be 
paid  Rs  6,000  by  B. 

After  this  A  refuse*  to  register  the  deed, 
and  registration  was  obtained  notwithstand- 
ing A's  opposition.  A  al.so  refused  to  ob- 
tain the  consent  of  the  owner  to  the  transfer. 
But  possession  of  the  quarry  and  shells  was 
givt-'M  to  B  in  pursuance  of  the  deed.  B  also 
paid  to  the  cwner  the  arrears  of  rent  accru- 
ed due  before  the  transfer.  But  as  subsequent 
arrears  w^re  not  p-v.d,  the  owner  carict;l!ed 
the  leti.se  accoidiug  to  a  provision  in  the  ori- 
gii:ai    lease  deed,    and  re  granted  it  to  B. 

Held,  in  a  suit  by  A  against  B  for  the  re- 
covery of  the  Rs.  6,000  agreed  to  be  paid  un- 
der the  deed  of  transfer  (1)  that,  as  the  Rs. 
6,000  was  the  price  agreed  to  be  paid  for 
trai'bfer  of  the  whole  of  the  remaining  term 
of  the  transferor's  lease,  and  that,  as  the  en- 
joyment of  the  transferee  was  cut  of?  in  the 
midd'e  by  the  owner's  cancelling  the  lease, 
and  that,  as  the  transferor  was  iu  a  great 
measure  responsible  for  such  cancelment, 
the  plaintiff  was  not  entitled  to  any  share  ol 
Rs.  6,000.  31  I  A  107  Foil.  (2)  that  the  defen- 
dant  was  i-ot  entitled  to  a  refund  of  the 
amount  he  paid  for  arrears  of  rent,  due  be- 
fore the  date  of  the  transfer,  as  the  defen- 
dant was  not  liable  to  make  this  payment 
under  his  deed  of  transfer.  PITTI  THEA- 
GARAJA  CHETTI  v.  AMMOYI  AMMAL.  2 
M  L  T  808. 

10  Landlord  and  tenant--Lfcase-Fixture3 
— Additions — Removal  of — Transfer  of  Pro- 
perty Act  (IV    of  1882)  Sections  3,  103,  29  B 


Lease    {Contd.) 

323—6  B  L  R  1073  ool  ;    2026   P  I, 

11  Lease,  unregisfeied,  admissibility  in  fiui* 
dence— Transfer  of  Properly  Act  {X  of  1882,)  Ss 
107  and    l'iO-~Lien~-Chai ijn- Asdgnmant . 

An  unregistered  lease  which  requires  re- 
gistration cannot  be  put  in  evidence.  But, 
if  parties  to  it  have  acted  upon  its  terms,  if 
certain  course  of  conduct  has  been  pursued 
by  either  which,  in  point  of  fact,  coustitutea 
the  relation  of  landlord  and  tenant  betweea 
them,  and  if,  io  purnuanco  of  that  relation 
one  party  has  deposited  money  as  security 
for  tho  due  purforinance  of  covenants  in  tho 
lease,  then  a  person  8uir:g  to  recover  tha. 
money  deposited  may  give  the  lease  in  evi- 
dence for  the  purpose  of  proving  his  right  to 
recover    tho  drposit. 

The  admission  of  the  lease  for  such  pur- 
pose does  not  contravene  the  provisions  of 
the  Res^gistration  Act,  btcausc  it  is  used  for 
a  collateral  purpose,  S  107  of  the  Transfer 
of  Propery  Act  does  not  say  that,  if  parties 
withoutauy  lea^e  conduct  themselves  towards 
each  other  as  if  they  aro  landlord  and  tenant, 
and  moneys  pass  from  one  .to  the  other  ia 
pursuance  of  that  conduct  upon  the  under- 
standing that  it  will  be  repaid  in  a  certaia 
event,  there  can  be  no  right  to  recovor  that 
money.  In  such  a  case  the  right  to  recover 
arises,  not  upon  the  lease,  because  accDrd- 
ing  to  Law  no  lease  exists,  but  upon  an  in- 
dependent equity  arising  from  the  conduct 
of  the  parties  and  founded  upon  the  law 
of   estoppel. 

The  mere  facts  that  parties  have  descri- 
bed a  transaction  as  a  "lien"  or  "charge" 
cannot  deprive  it  of  its  real  nature,  if  ia 
substance  the  transaction  is  an  a^signmenb 
where  a  creditor  purports  to  create  a  liea 
or  charge  on  the  debt  due  to  him  iw  favour 
of  another  person,  the  word  '  iien'  or  'charge' 
has  no  meaning  except  as  giving  the  latter 
a  right  to  recover  the  debi.  from  the  debtor. 
The  trtiusaction  is  in  reality  one  wheicby 
the  owi.er  of  what  in  Et'glish  law  is  called 
a  chose  in  aclioi'i.  transfers  it  to  another. 
ARDESHIR  BEJANJI  SURTi  v.  SYED 
SlUDAR   ALi   KHAN.     10   C  L  R  lUg. 

12  His  right  to  make  a  will — Assignment 
of  lease.     15  G  P  L  R  1  c.  1 :  17  PI. 

18  Notice- Suit  to  recovery— Royalty- 
Limitation  Act  (1877  Arts  llO  and  116  CJ 
W  N  12  P  724  col  :  725  P  I. 

13  (o)  Tenant«building  structure  on  laud 
adjoining  demised  laud — Forfeiture  of  ten- 
ancy. 53  P.  R.  1908— See  Landlord  and 
tenant. 

14  Caucellation    of   lease  -Right  of  mort- 
gagee   in   possession  — Secondary   Evidence — • 
100  18  col  :    422  P  I. 

15  Concurrent  lease  — Landlord  entitled 
to  recover  rent  only  as  against  second  lease 
-A  W  N  1908  P  152  =  5  A  L  J  423  =  3  A  369 
See    Landlord  and  tenant  No.   215 

16  Lease — Condition  for  payment  of  rent 
in  advance — Suit  by  purchaser  of  demised  pro- 
perty for  rent — R  gistration — Notice. 

Certaia  property  was  leased   for  a  term 
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of  10  years,  the  lease  containing  a  provision 
to  tlie  eflect  that  if  at  any  time  during  the 
currency  of  the  lease  the  lo.vsor  «liould  de- 
mand any  portion  of  the  rent  io  advance 
from  the  lessee,  tlie  latter  bhonld  be  bound 
to  pay  it  ou  obtaining  a  receipt.  Subse- 
quently to  the  ex^cution  of  this  lease  the  de- 
mised prop^irty  was  sold  by  auction  in  exe- 
.  cution  of  a  decree.  The  aucbion  purchaser 
Bued  the  leasee  for  rent,  but  was  met  by  the 
plea  that  the  rent  claimed  had  been  paid  to 
the  lessor  in  advance  under  the  terms  of 
the  lease.  The  lease  was  registered  and  it 
was  found  that  the  auction  purc'iaser  had 
not  made  inquiry  of  either  the  lessor  or 
the  lessee  as  to  whether  or  not  any  rent  had 
been  paid  in  advance  according  to  the  terms 
o£  the    lease. 

Held,  that  unde»  these  circumstances 
the  plaintiff  was  not  entitled  to  rocover. 
NAND  KISHoHli:  V.  aNWaU  HUSAIN.  J 
L  R  80  A  82-A  W  N  1908  P  13=5  A  L 
J  91-3  MLT   195. 

17  Consent  of  lessor  to  holding  over- 
Death  of  tenant  by  suff*rance — No  represent- 
atives—Effect of  'lessors.  18  M  L  J  26  col : 
728  P  I. 

18  Construction  of-  See  col  :  538  to  539 
P.    II. 

19  Construction  of— Bailment — Bights  of 
pawnor  and  pawnee — Conversion.  25  A  1  P 
C   col  :    36y  P  I. 

20  Cons' ruction  of — Douh'ftd  grant  — Eject- 
ment— N'jtice—L"ase — Gonstructicni. 

A  doubtful  grant  must  be  construed  in 
favor  of  the  grantee. 

A  lease  wa«  executed  for  a  term  of  five 
years  giving  the  lessee  the  option  of  quitting 
the  premises  during  the  continuance  of  the 
term  on  giving  a  month's  previous  notice  to 
quit.  There  was  a  further  stipulation  that 
the  lessee  should  be  entitled  to  hold  and 
possess  the  premises  on  the  conditions  re- 
served even  after  the  expiration  of  the  term 
and  80  long  as  he  desired  to  do  so  without 
interruption  or  hindrance  on  the  part  of 
the  lessor. 

Held,  on  a  construction  of  the  lease  that 
the  right  to  hold  over  did  not  create  in  the 
lessee  the  interest  of  a  tenant  from  month 
to  mouth  from  the  expiration  of  the  term 
of  the  five  yf^ats  and  the  lessor  could  not, 
after  the  expiration  of  ihe  said  term,  eject 
the  lessee  by  giving  him  notice  to  quit  as 
in  the  case  ot  a  morMhly  t  nancy.  The  lessee 
was  entitled  to  hold  and  possess  the  pre- 
mises all  his  life  or  until  due  surrender  by 
him  duri.  g  his  life  time  by  means  of  a 
month's  no'ice  4  B  1879  followed.  A  douht- 
ful  grant  must  be  construed  in  favour  of  the 
grantee.  P.  \V.  HIGGInS  i\  NQBIN  CHUN- 
DER   SEN.     11    C  W  K  809 

21  Con  Struct  iim — I'dinati  ppon  avd  eliiv- 
kidor,  distiiictionhciiuecn—  Peiformavce  nf  Fouz 
dari  duties — Primmy  and  sccotidary  fuidcvce, 
— Contract  is  lo  (lyplicabilliy  uf  i>rvis  of 
^' Fazeafi,  '* — Chmvkidari  Chahron  land  — 
Estoppel — '  Tainati*   peon--Leuse    and  coun- 
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terpart — Di^crivancy—  P  resivnvplion. 

Where  the  pUintilTs,  in  support  of  their 
title,  relied  o\i  one  of  two  loa.^os,  executed 
ou  tno  sarjie  date,  io  the  Court  of  first  in- 
stance, and  on  the  other  in  the  Court  of 
appeal,  they  are  not  e^^t'^pped  from  relying 
on  the  first  lease  in  the  High  Court.  Where 
under  the  terms  of  the  lease,  a  lessee  is  to 
take  possession  of  the  whole  of  the  mal  kha- 
mar  hasel  palit  lands,  the  Chakran  lands  it» 
the  possession  of  Tainati  peons,  Jhil,  Bil, 
Jalkar,  Pulkar  gardens  tariks,  etc.,  hut  not 
the  reserved  forest,  the  resumed  Thanadari 
lands  and  the  Sabaik  resumed  Chakran  lands, 
and  undertook  the  performance  of  Fouz- 
dari    duties. 

He/(i— That  the  grantor  transferred  only 
rent-paying  lands  which  do  not  include 
Chanktdari  Chakran  lauds.  A  '  Tainati  '  peon 
is  a  peon  appointed  by  th<'.  proprietor  of  an 
estate  to  assist  in  collecting  the  rent  or  re- 
venue from  the  cultivators.  He  is  entirely 
distinct  from  a  Chankidar.  He  is  a  private 
servant  of  the  Zamindar  and  the  lands  held 
by  him  for  the  performance  of  his  services 
constitute  an  ordiriary  service  tenure.  A 
Chankidar  has  to  perform  police  services  for 
the  Government  and  also  to  render  such 
services  to  the  Zemindar  personally  as  might 
have  the  sanction  of  law  or  usage.  1  G  L  J 
803;  9  C  W  N  571  referred  to.  By  the  use 
of  the  expression  '  the  lessee  undertook  the 
performance  of  Pouzdari  duties  in  the  lease.' 
The  Zemindar  intended  to  throw  upon  the 
lessee  the  performance  of  duties  for  the  pre- 
servation of  the  public  peace  which  by  law 
had  been  cast  upon  the  grantor  as  Zemindar. 
It  has  no  relation  to  the  Chankidari  Ghakaran 
lands.  The  rule  that  a  counter  part  is 
primary  evidence  as  against  the  parties  exe- 
cuting it  and  secondary  evidence  as  against 
the  parties  who  did  not  execute  it,  has  no  ap- 
plication to  the  case  where  neither  the  lease 
nor  the  counterpart  is  complete  in  itself  but 
each  supplements  the  other.  Where  any 
discrepancy  is  found  to  exist  between  a  lease 
and  its  counterpart,  the  law  presumes  that 
the  lea<e  is  correct,  unless  it  be  clear  that  the 
mistake  is  in  that  instrument.  2,  ^'■.  P.  D.  83 
referred  to.  In  determining  a  question  between 
contracting  parties  r  couise  must  first  bo  had 
t  >  the  language  of  the  contract  itself  aud 
(force,  fraud  and  mistake  apiit)  the  tiu« 
construction  af  the  language  of  the  contract 
is  the  touch  stone  of  legal  right;  it  often 
happens,  however,  that  disputes  arise,  not 
as  to  the  t'^rms  of  the  contract  hut  as  to 
th  eir  application  to  unforeseen  questions 
which  arise  i  cide  ;tally  or  accidentally  in  the 
couise  of  performance  and  v.hich  the  con 
tract  docs  not  answer  in  terms,  yet  which  ar . 
within  t*ie  sphere  of  the  relation  established 
thereby  and  cannot  be  decided  as  between 
strangers;  in  such  cases  it  is  necessary  to 
consider  by  what  general  law  the  parties  in- 
tended that  the  transaction  should  be  govern- 
ed ;  or,  rather  to  what  general  law  it  is  just 
to  presume  that  they  have  submitted  thdin- 
selves  iu  the  matter.    1  C.  L  J.  302,  9»  C    W 
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N.  571  r«lied    on.     21    I.  A.  I.    ref.  to.— 

The  word  '  liazoaf  moans  rosumplion 
proceedinga  as  understood  uuder  the  regula- 
tions and  has  nothing  whatsovor  to  do  with 
resumption  pvoo^'edingn  as  contemplated  b}' 
Act  Vi  of  1870  (B.  0  )  Appeal  trom  original 
dcorwe  No  378  of  1897  (unrdporLody  utirelicd 
on.  B-\1DY A  N  \TH  DUTT  u.  KAMINIKANT 
GUPTA.     aC.  L- J.    572. 

22  ''rnstruotioD  of  h.-aso -(Joveuant  for 
renewal — Time  for  ronowal  of  lease  not  men- 
tioMod.   A.  W.  N.  1005  P     154  001:   553    ('   II. 

]^3  r>o(d  constructing  perpetual  lease  exe- 
cuted by  proprietory  body  iioi  binding  on 
owners  not  joinii  ^{  ii..  execution.  189. 
P    \j.  U.  J 908    Col  :    7G.3      P.  II. 

24  '  'eninl  of  landlord's  Mile  by  one  of  the 
lessees— Forfeiture.  12,  C.  W.N.  687  Col  • 
727.    P.  I. 

25  Determination  of,  by  notice  — Suit  for 
coinpensatiou  by  son  against  the  murderer 
of  his  father.    2.  O,  C.    2^3  Col :    481.    P   II. 

:J6  Execution  of  decree  of  rent  Court  — 
SuiL  for  possession  j>nd  cancellation  of  sale 
deed.  5  a.  L,  J.  472— A  W.  N.  190S  P.  319  See 
JV.  W.  P.  lieut  Act  XII  of  i6'6'i  S  17i. 

27  '^or  building  purposes -Permanent 
teuaacy.  Presumption  of.  7,  B.  L.  R.  401 
See  Landlord  and  Vcvani  ( Petmanent  tenancy) 

28  l?orfeiture  of— Sun  for  ejectment- 
Limitation    U.   C.  W.  N.  661    Col:    1950  P.  I. 

29  Grant  by  manager  withouL  sancUon  of 
coiiecturs  wheKhor  void  or  voidable  10 
C.VV.N^,    126-3iJ     C.  273     Col:  70  P.  II. 

30  Granted  by  receiver -Application  to 
BeL  abide  leaso  exeou  ed  by  receiver,  12  C, 
W.  N.    I0z3    Cul  :    i374,  P.    II. 

31  Graut  of  pucni  of  certain  mahals 
at,  well  as  of  lease  of  cettain  i)te-Lands 
witibm  ibem,  at  a  fixed  indivisible  rent. 
3  0.  L.  J  373.  bee  Regulation  VIIl  of  1819 
(Patnij  S.  4. 

32  Heritable  and  nan-transferabl&  lease  — 
Biyht  of  transfer— Sub-lease- Mortgage-  Trans- 
fer Of  Ftoperty  Act  (IV  of  1882),  s.  58,  cL  (d)— 
SeUieviei.i  Cuuu's  decree— Occupancy  tenant. 

Holders  of  a  heruable  and  nou-transfer- 
ablo  luase  uf  a  vilhige  under  a  Settlement 
OourL  dtcree  executed  a  deed  iu  favour  of  P. 
It  was  to  the  eiJecb  that  the  entire  village  and 
all  the  rights  therein  of  the  executants- 
leseees  were  given  in  Th:ka  in  consideration 
of  Us.  1,600  paid.  The  Tlukadars  were  to 
remain  lu  possession  payit^g  the  Taluadar, 
lessor,  his  rent  Ks.  600  and  appropriating 
the  surplus  profiis  in  lieu  of  interest  and 
were  to  nave  all  the  Kabazadari  rights  pos- 
Bessed  by  the  lessees.  The  village  could  be 
redeemed  on  payment  of  lis.  1,700  in  any 
Kliati  Fasl.  If  the  possession  of  the  Theka- 
dars  was  disturbed  tney  might  recover  the 
principal  zari  peshgi  &nd  mte.est  from  other 
property.  Tue  lessees  were  to  pay  certain 
routs  LO  the  Thekadars  onaccou.t  of  their 
Sir  lands  and  ii  they  made  default  the  Tlwka- 
dars  might  ej  ct  them  and  the  "  Theka  shall 
be    considered    permanent     {tsiimrari).  " 

Heidi  that,  the  intention   of   the    Settie- 
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mout  Court  was  to  prevent  the  lessees  from 
parting  with  their  rights  or  substituiing 
other  persons  without  the  consent  of  the 
Tal'uqdar.  The  transaction  in  question  was 
an  anomalous  mortgage  and  such  as  might 
result  in  complete  transfer,  and  it  was  nei- 
ther a  sub-left'^e  nor  an  usufractuary  fnort- 
grtge,  and  was,  thorefora,  invalid. — KANHYA 
B AJvlISH  V.  HAJA  MEHUI  ALI  KHAN,  2 
O.  C  12 

58  Inconsistent  with  the  Agra  Tenancy 
Act  II  of  1901 — Construction  ol  document  - 
Condition  inconsistent  with  the  provisions  of 
the  Tenancy  Act.  A.  W.  N.  1906.  P.  HO— 
28  A.  610  See  N.  W.  P.  Tenancy  Act  II  of 
1901  Ss.  50,  57   (a)    and  80. 

84  For  indefinite  period —Construction 
of-8  0  C  61  Col  554  P  II. 

85  Gf  joint  property — Costs  of  partition 
suit— Lessor  and  lessee,  liabilities  of,  to  pay 
ooita.     5  C  L  J  642—34  G  878  Col  682  P  II. 

86  Jungle— Sale  of  standing  timber— Be- 
gistratioQ— 3  A  L  J  138—28  A  277  Col  465 
P  I. 

87  Jheriah  Raj— Injunction — Goal —Sur- 
face rights— Mineral  right.  33  C  203  Col 
449  P  1. 

88  Lambardar's  power  to  grant  long  lease 
— Leas„e  for  seven  years— Lambardar.  29  A 
20.     See    Lambardar   No  18. 

39  Lambardar's  power  to  grant  long  lease 
—  Power  of  lambardar  to  deal  with  copar- 
cenary lands — Lease  for  seven  years.  A  W 
N  1908  P  65  —  30  A  163-  See  Lambardar 
No  10. 

40  Lambardar's  power  to  grant  long 
lease— 3  A  L  J  655.     S^e  Lambardar   No  15. 

41  Lambardar's  power  to  grant  long 
lease— Lease  for  seven  years.  AWN  1907 
P  165—29  A  554.     See  Lambardar   No  9. 

42  Lessee  to  pay  new  cess— Notification,, 
date  of— Publications,  date  of.  6  C  L  J  212^ 
col  66  P  II. 

43  Lessees — Suit  for  possession  of  immove- 
able property— Suit  for  specific  performance 
of.     5    A    L    J    529   col    1891    P  I. 

44  Lessor  can  not  bind  his  successors — 
Suit   for   possession.   29   C  367   col   1827  P  I. 

45  Lessor  can  not  bind  his  successors 
—  Lessee's  suit  to  recover  rent  from  tenant 
8  0    C    197   col  457   P   I. 

46  Lessor  can  vot  bind  his  successors- 
Suit   by   lessor  for  possession  —  Maintainability.. 

A  suit  for  recovery  of  possession  by  a 
lessor  is  maintainable  if  the  lessee  is  a  party 
and  d«es  not  object.  RAj  KISHORE  aWAS- 
Tl    V.     JADUNaTH    BASAK.     U     0    W   N 

828- 

47  Merger  by  sale — Vendor's  title — Pre- 
emptor's  denial  of — Physical  possession.  3 
N    L    R    142   col  3814   P    1. 

48  By  minor-  Lease  by  minor  void.  1 
N    L    R    185   col    254    P  I. 

46  By  mortgagee— Lease  of  mortgaged 
property  executed  by  mortgagee  in  favour 
of  mortgagor— Suit  for  rent.  6  0  C  26  col 
1107    P    II. 

50    By    mortgagor—  Decree    for    sale    o£ 
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mortgaged  property — Suit  for  diBpossession 
of    leasee.     2  A  L  J  SOl.     Se<i   Mortgage     S'lle. 

51  By  municipality— .LeMse  taken  by  Mu- 
nicipality— Execution.  12  OWN  60—34  C 
1030    col    85  P    II. 

52  Mokarari  lease — Mines  and  Minerals — 
Underground  rights — Transfer  oj  Property  Act 
(IV   of  1882)  S.    108,    cL    (o). 

The  grant  of  a  mokarari  lease  of  a  whole 
mouza  "  mai  hak  hakuk"  (with  all  rigl.it-) 
constitutes  a  contract  giving  permanently 
to  the  lesBce  all  the  lessor's  rights  in  the 
lands  leased,  including  thn  right  to  w(iik 
minerals.  Sreeram  Cliakrawarti  v.  Hari  Na- 
rain  Singh  Deo,  ILK  33  Caic.  54,  Shama 
Charan  Nandi  v.  Abhiram  Gosvvami,  I  L  R 
33  Gale.  511,  referred  to.  In,  re  Purmandas 
Jeewanda.s,  I  L  R  7  Bom  109,  Prince  Ma- 
homed Bukhtyar  Shah  v.  Rani  Dhojamani, 
2  G    L    J    20,    Tituram    Mukherjee    v   Oolien, 

I  L  R  33  Gale.  203,  and  Girish  Ghandra 
Chando  v.  Sirish  Ghandra  Das,  9  C  W  N 
255,  distinguished.  MEGH  LAL  PANDEY 
V.   RAJKUMAR    THAKUR.     5  C  L  J  208  = 

II  C  W  N  527=34  C  358. 

53  Non-agricultural  purpose— Lease  for 
purposes  other  than  agricultural  or  manu- 
facturing,  32  G    123   col   721   P  I. 

54  Non-agricultural  purpose —Lease  of 
right  to  receive  collections  of  a  village  not 
an  agricultural  lease.  5  0  C  222  col  2088 
P   1. 

55  Notice  to  quit  — Expiring  with  the  end 
of  a  month  of  the  tenancy.  30  M  109  col 
720   P    I. 

56  ^y  mortgagor — Mortgagee's  right  to  en- 
hance  rate  of  rent — Liability   of  surely. 

In  this  case  the  moriyagijr  executed  to 
the  mortgagee  a  lease  of  the  mortgaged  pro 
perty  for  a  term  less  than  a  yeir  ou  a 
rent  which  was  equal  to  the  interest  due 
on  the  mortgage,  a  surety  bound  himself 
to  pay  the  rent  agreed  to  in  the  lease  on 
the  failure  of  the  mortgagor  to  make  the 
payment.  Under  the  mortgage  deed  the 
moiigagee  had  the  right  to  t  .ke  actual  p^)s- 
Bession  if  the  defendant  failed  to  pay  bis 
rent.  After  the  expiry  of  the  term  of  the 
lease  no  new  lease  was  executed  but  the 
mortgagee  gave  notice  to  the  mortgagor  that 
he  would  have  to  pay  rent  at.  an  enhanc- 
ed rate  or  he  must  quit,  and  sued  the  mort- 
gagor and  the  surety  for  reut  at  the  rate 
stated    in   the    notice. 

Held,  that  under  the  contract  between 
the  parties  the  niortga^-i.-  h,.  i  no  p.WiT  i^ 
issue  any  notice  to  enhance  thereat  which 
would  really  amount  to  eiibaucing  the  in- 
terest   on   the  mortgage. 

Held,  also,  that  the  surety  was  not  re- 
sponsible for  any  rent,  that  had  fallen  due 
after  thj  expiry  of  the  lease.  bUADARAL.1 
V.   MUHdMMAD     BUKHSH.     P    L    R    126 

ot  1901. 

57  Perpetual  lease  —  Govenant  against 
alienation  vvul.out  covenant  for  re-entry. 
28  A  400  Col  560  P  I. 

58  Perpetual  lease,  graut  of— Suit  to  set 
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aside    lease  .and    recover     possession.      33  G 
511  Coi    1760  P  f. 

59  Perpetual  lease— Howladari  Lease — 
Excavations  by  lessee.     9  G    W  N  255  (Jol  835 

P  n. 

60  Perpetual  lease  —  Ltease  executed  in 
favour  (f  Zemindar  in  consideration  of  his 
surrendering  kis  proprietary  rights— Perpetuity ^ 
C'inditions  m  lease  raising  presumption  of — 
Construction   of  lease. 

In  1863,  B.  sued  S.,  a  Taluqdar,  in  the 
Settlement  Court  for  possession  of  a  village 
as  proprietor,  but  entered  into  a  compromise 
with  S.  and  the  suit  was  dismissed.  la 
the  compromise  it  was  stated  that  M.  had 
executed  a  lease  in  B's  favour  of  4  annas  share 
in  the  village  for  28  years  from  127G  to 
1303  P.  at  a  favourable  rent  of  I^.  180  a 
year  for  maintenance,  and  that  they  had 
agreed  to  have  the  case  struck  off  on  these 
termi. 

The  lease  in  favour  of  B.  was  of  4  annaa 
share  with  Mai,  Sir,  Saer,  Jhil  Jhankar,  &c, 
and  the  Tahiqlar  bound  himself  not  to 
eject  or  enhance  the  rend  during  the  term. 
In  a  suit  brought  by  the  Taluqdar,  after 
1303  F.,  for  a  declaration  that  he  is  the 
sole  and  permanent  proprietor  of  these  4 
annas,   and    is  entitled   to  have   B.    ejected. 

Held,  that  considering  the  terms  of 
the  lease,  and  that  B.  was  stated  to  be  Zem- 
indar of  the  village  and  that  4  annas  wa» 
his  share  of  the  village  and  that  there  waft 
no  provision  for  re-entry  on  the  expiry  of 
the  lea*,  and  the  improbability  that  a 
person  havii;g  zemindari  rights  would  sur- 
render them  in  consideration  of  a  lease  for 
a  fixed  term,  the  lease  was  not  for  28  yeara 
only,  and  that  io  was  intended  by  the 
parties  merely  that  the  rent  should  be  fixed 
fur  that  period,  the  lease  being  a  perpetual 
O'le.  First  Clvii  App.'al,  No.  83  of  1899;  Se- 
cond Civil  Appeal,  No.  79  of  1899  followed. 
MOHAN     V.    RAl   GHaB   NARAIN    SINGH. 

4  0  C  139. 

61  Proof  of— Registration  and  writing  not 
always  necessary.    8  C  W  N  434  col:  145  P  II. 

62  Proof  of -Admissibility  of  oral  evi- 
dence to  explain  documents.  3  B  L  R  768. 
col  :    223  P  1. 

63  Proof  of— Kabuliat  is  not  a  lease.  27 
A  136  col  :  722  PI. 

64  Putni  and  dhar  putni  lease —Repudia- 
;  tiou  or  reoissicu  of  lease  -Denial  of  tenancy. 
1  9C  W  N  387  col  :   846  I*  II. 

\      65     Hegistratiof)   of  -Execution    of    decree 
I — Resistance  by  third  party  — AppncaLioii  un- 
der section  335  filed    after    limitation    period. 
26  A  368-A  W  N  1904  P  46  col  :  lf>6'i  P  1. 

66  LeAse  exceeding  one  year — Registration 
8  B  L  R5S0COI  :   479  P  I. 

67  Lt.ase  -Begistration  compulsory— Ad- 
missibility of.      1  N  L  R  147  coi  985  P  U. 

68  Ri^-i't  paid  by  lessee  in  g"ud  faith — 
?Iis  lial))lit.y    to  pay  rent    to  rightful  owner — 

I  Agreeojjnt  to  lease- 'Endorsement  of  manage-r 
j  oM    meuioiaiudum    of    Darkhast.     13    M    LJ 
1903    P  356-27    M  43   col:   459  P  I. 
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69  Kabuliat  is  not  a  leapa.  A  W  N  1901 
P  18«J  -I  A  L  J    516    '27  A  136    col  :    722    P  1. 

70  LeasH  of  right  to  receive  colleooioiid  of 
village  is  not  au  agricultural  leaso — Oral 
ovidocce  to  prove  loa-^e  exceeding  one  year 
iuadmiBsiblo.  5,  0.    0.    222      Col  ;    723.     P    I. 

71  Lessor  and  lessoe  — Payment  of  reut  by 
lessee  in  good  faith--Liabiiity  of  tbe  lessee 
to  pay  rent  to  iho  rightful  owner.  10  B.  L. 
A.  ll'JO   Si'-e    Lniidlord   and    tenant.   No.    '12L 

72  Suit  to  set  a-iide  leiseof  C'-iarcenary 
prop.-ny  Juris  iiction.  A.  W.  N.  1U08  P.  77 
Sec  Civil  and  W'vcnue  Court  No  41. 

73  Laiidloidand  Tenant— Lease— Denial 
of  tenancy-1-5.  pudiation  or  rescission  of  lease 

—  Rent.    Ruit  for— Effect  of  repudiatioQ  9,  0. 
W.  ^■.  887    Col  846  P.  II. 

74  Higdt  of   perpetual    lessee     to    redeem 

—  Who  m*y    redeem    A.  W.   N.  1907,    P.    277 
Col  :  697,  P.  I. 

75  Contract  in  writing  registered — Con- 
tract signed  by  only  one  party  but  acted 
on  byboth— Covenant— Remote  consequence 
of  breach  of  contract— Damage.  12  C  W  N 
628  -3^   C   683,   col    1896   P   I. 

76  Stamp   on.     See  Stamp   Act. 

'in  Unregistered  dastak  allowing  plain- 
tiff to  take  possession  of  land  for  culti- 
vation—8  C  L  J  538.  See  Registered  Act  (III 
of  1877)  S.  17. 

78  Zuripeshgi— Lease— Occupancy  right, 
acquisition  of— Raiyati  holding.  IOC  W  N 
351   col   99   P   II. 

Leave  to  appeal. 

1  Appeal,  dues  not  include  an  applica- 
tion for  lease  to  appeal  in  forma  pauperis. 
80    C    790   col    1720   P    1. 

2  Appeal  bo  pnvy  council— Leave  to  ap- 
ply for  further  hearing  on  fresh  materialH 
on  a  point  t  pt  raised  in  tbe  Lower  couris. 
82    C    27    (P    C)    col   49   P    11. 

2  a  Higbf  Court— Disciplinary  Jurisdic- 
tioa- Suspjnsion  of  vnkil.  32  B  105.  See 
Letters   Patent,    Bombay  No  2. 

3  Appeal.  See  Act  V  of  1908  Civ.  Pro. 
Code   S.   109  and  110 -Cols.  1286  to  1301  PI. 

4  Certificate,  propriety  of  -Judicial  dis- 
cretiua  Rigbt  of  Pnvy  Couucil  to  declare 
improper      32    A    415    col    1291    P   I. 

leave  to  sue  informa  pauperis. 

1     To    sue    lis    pa u  pel       Sf-     .^c      V  <-J    1908 
C  P   C'e6.  7/5  c  t    1317   P  1  and   0  XXXIJI 
B   5    ai.d  7   coi    1628    to    1632    P    I. 
Leave  to  sue  a  receiver. 

i  Lave  t>i  .Mue — v^una.fciun  precedent — 
Wliether  leave  can  hi  granied  pending  suit. 
9  C  W  N  247     32  C  270  col  698  IM  1. 

Legacy 

1  Administration  suit  —  Mortg»^gee,  by 
legatee.     6  0  W  N  408  Col  203H  P  1. 

2  Admii  i,-,trauon  suit— Will— Executor 
—Legatee— 26  B  BOl  Col  2034  P  I. 

8  Charge  oo  immoveable  profierty — 
Legatee  impeachii.g  mortgager.  i2  O  W  N 
993  P  C  Col  1042  P  11. 

4  DetiLU  of  legatee  before  testator- 
Female's  estate.  4  B  L  R  555  Col  401 
PIL 


Legacy.     {Contd.) 

5  Life  tenants  — Legatees  under  a  vrill 
how  far  entitled  to  possession  of  immovj- 
able  property  bequeathed.  4  B  L  R  508  Col 
2130  P  1 

6  Non-redemption  of  domonslrative  le- 
gacy—Failure of  funds  pointed  out.  109  P 
R  1908      See   Will. 

7  Payment  of  debts  and  legacies— Re- 
siduary   iegatae.     7  B  L  R  755  Col  93  P  I. 

8  Person  paying  and  person  receiving— 
E.\:press  trust. —  Limitation  Act  (XV  of  1877)^ 
S(C.  lO'-'Efftct  of  Limitation  in  cases  where 
the  person  liable  for  payment  of  a  legacy, 
and  the  person  entitled  to  receive  the  legacy 
are   the  same. 

L.  K.  was  a  partner  in  the  firm  of  R. 
L.  As  such  partner  he  was  entitled  to  his 
proportion  of  certain  shares  of  the  Hong- 
kong Mill  and  of  the  commission  earned 
by  his  firm  as  agents  of  such  mill.  On  his 
retirement  from  the  firm  in  1900  entries 
were  made  in  the  firm's  books  from  wbictv 
it  appeared  that  35  of  such  shares  were  ap- 
propriated to  the  said  L.  K.  and  that  he 
from  the  date  of  the  entries  ceased  to  have 
aay  interest   iu  the  firm   of  R.  L. 

Held,  that  under  provisos  2  and  4  of 
section  92 .of  the  Evidence  Act  evidence  was 
admissible  to  show  that  in  feet  the  arrange- 
ment was  that  L.  K.  should  continue  to 
be  entitled  to  his  share  in  the  oommis* 
sion. 

The  suit  was  brought  by  the  executors 
of  L.  K  's  will  against  the  executors  of 
B.  L 's  will  Tho  first  plaintiff  was  an  exe- 
cutor   of  both  wills 

Held,  (i)  That  L.  K  's  share  of  the  com- 
misoioM  had  become  vested  in  trust  for  a 
specific  purpose  in  the  hands  cf  R.  L.  within 
the  meaning  of  section  10  of  the  Limitation 
Act  and  that  the  plaintiffs'  suit  was  not  barr- 
ed by  limitation. 

Soar  V.  A  bkwelL  {1893)  2  Q.  B.  390,  fol- 
lowed and    applied. 

(ii)  That  the  executors  of  R.  L.'s  will 
could  not  rely  on  tbe  Statute  of  Limita- 
tion when  the  non-payment  of  L.  K.'s  share 
of  the  commission  within  three  years  of 
the  receipt  thereof  was  occasioned  by  their 
own    default. 

(iii)  That  when  the  person  liable  for 
the  payment  of  a  legacy,  and  the  person 
entitled  to  receive  it  are  the  same,  no  ques- 
tion of  limitatio»>  can  arise.  Binns  v.  Nichols 
(1866)  L  It.  2  Eq.  256,  followed.  NARRON- 
DaS    u.  NAHRONDAS.     9  B  L  R  287-^31  B 

418. 

9  Right  to  chang*?  sides— Pleader  taking 
sidefs  agaiast  former  client.  2  P  R  1904  U 
—45  P  L  R  1904  Col  503  P  T. 

10  ."specific  legatee— Change  on  property 
given  by  will  —  10  C  W  N  38  Col  532 
P  I. 

11  Suit  for  es^-ablishing  a  legatee  —  Ad- 
ministration   suit_26  B  267  Col  90  P  I. 

12  Vp<if,irp  of  legncy — Will — Maintenance — 
Gov  d.itiQns —  Humbh'.    request. 

Where  a  testator    made   a  bequest    for 
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tnaujionatico  of  S.  and  G.  coptingrnt  on 
thfir  humbly  npplyJDg  for  fiubsistence  and 
ou  ilieir  bUit  ayainst  the  testator  ttiminat- 
iujj    in    the    lattor's    favour. 

Held,  that  the  conditions  weio  precedent 
for  the  btquKHt  to  vest  in  tluin.  Sill  VEEliA- 
BHADIIA  KAja  B:\H\DUil  OaUU  v.  CHI- 
BANJIVI  UAJU    GAilU.     15   M  li  J    HI 

13  VVidjw  entitled  under  a  will  to  a 
life  interest  in  income  of  au  estate  and  not 
mcntious  ab  executiix,  not  entitled  to  pro- 
bai,;  -  15  P  W  U  1907  -73  P  L  U  1908  Col 
513  y  I. 
Legal  Noc^Sbity. 

See  Hiuua  i^aw  alienation  Cols  1H2  to 
1149  and  Custom  of  the  Purjab  Alienation 
—  Cola    749  to  704  P  II. 

Legal  practitioner. 

See  t leu, (dr. 

1  Accepting  fee  proportionate  to  success  in 
case — Back  fees. 

For  au  advocato  of  the  High  Court  to 
stipulate  for,  or  receive,  a  remuneration 
proportioned  to  the  reHUlis  of  ligitatioti  or 
a  claim,  wheiher  in  the  form  ot  a  eharw  in 
the  subject-matter,  a  percentage,  or  olber 
Avise,  IS  highly  reprehensible.  In  re  N.  F. 
BH.vNDARA.    8BLB,102- 

2  Advocate's  duty  —  Professional  miscon- 
duct—Hindu Law — Agreement— 33  G  151  P  C 
Col    505  P  I. 

3  Appearance  on  opposite  side-Profes- 
sional conduct.     26   B  428  col  :  503  P  I. 

4  Agreement  on  anothors  brief — Appeal 
argued    by  a  pleader.     9  O  G  65  col ;  1359  P  I. 

5  Back  fee — Acceptance  of — Misconduct. 
61  P  K  1907  col  :501  P  1. 

6  Court's  power  to  restrain  a — From  dis- 
honourable proceediugs.  1  N  L  R  25  col  : 
69G  P  I, 

7  Filing  c-'-rtijlcate  and  affi  lavit  of  his  fees 
siibsequ  nt  to  judgment.  —  Legal  practitioner — 
CoiLusel  and  client — Fee  nut  certified — High 
Court  Biiles,  Rule  No  80  (  i) — Revibio)!. — Civil 
cases--Civil  Procedwe  Code  [Act  XIV  of 
1882,)  Section  622. 

No  certifioate  or  affidavit  rtquired  by 
Rule  80  (1)  of  the  High  Court  Rules  dated 
the  4th  April  1394  was  fiied  in  a  ca.se  until 
after  delivery  ot  judgment  it)  the  case.  The 
Subordinate  Judge  ordered  the  fee  of  the 
legal  practitioner  coucerued  to  be  allowed 
as  costs  in  the  case. 

On  revision,  the  order  was  set  aside  as 
passed  without  jurisdiction,  and  in  defiance 
of  the  rule. 

Obiter  dictum. — The  High  Court  might 
not  have  exercised  its  revisional  powers  had 
it  appeared  that  the  fee  was  piid  in  fact  be- 
fore delivery  of  judgment.  BISHUN  SINGH 
V.    RAJA     PATESARI      PARTaB     NARAlN, 

AWN  1906  P  169 

8  Suit  for  damages  against  Pleader — Lia- 
bility of,  for  wrong  advice  given  by.  10  0  C 
95  ool  :  1553    P  I. 

Legal  Practitioners  Act  XVIH  of 
1879. 

1  See  Act  XVIII  1879  Legal  Practitioners 
Act  cM :  600  to  dlH  F  L 


Legal  Practitioaers  Act.   XVIII  of 
1879.     (Contd) 

2  Unprofessional  conduct— Suspicion— Re- 
newal of  license. 

llelil^  that  the  renewal  of  the  lice'ise  cf 
a  legal  practitioner  cannot  be  refused  on  the 
mere  su.spiciori  that  he  wa.s  imj'l'c  ittd  in, 
and  privy  to,  the  se  ding  u\  anonym>us  peli- 
titions  making  serious  allegations  against  a 
Sub-divisional  Officer  and  oihor  Govern- 
ment officers.  In  the  matter  of  BABU  NIKA- 
JAN  P'U)SAD  MOHANTY,  MUKTEAR.  12 
C  W  N  919 

3  Ss  3  and  36— District  Magistrate  declar- 
ing one  tout—  Procedure  — Opportunity  to  shuio 
cause — Persu7i,al    enquiry. 

A  Sub-divisional  Officer  called  on  a  per- 
son to  show  cause  why  he  should  not  be  de- 
clared a  tout  and  he  showed  a  cause  and 
the  Sub  divisional  Officer  after  recording 
evidoT)ce  on  bath  >ides  submitted  the  pro- 
ceedings with  his  report  to  the  District  Magis- 
fcrate,  and  tbe  latter  after  perusing  thorn 
pass'  d  order  declaring  the  person  to  be  a  lout, 
the  Older  wa.-i  set  aside  The  i-'iaLiict  magis- 
trate shou  d  himself  have  m«de  an  enquiry  aa 
to  his  antecedents  and  givei  him  opp'Tiumty 
to  show  CM  use.  6  C  W  N  289  followed. 
CH  \NDI  CHARAN  DEY,  Petitioner  12  C  W 

N  84i. 

4  6' 56' — Declaring  one  tout — District  Judge 
to  lake  evidence  himself — Power  to  dirpct  Mnn- 
sif  to  take  it — Opportunity  to  sh.w  cause — Pro- 
cedure. 

S  36  of  the  Legal  Practitioners  Act  be- 
ing of  a  final  nature  must  be  strictly  and 
precisely    complied     with. 

Only  the  judges  and  other  officers  spe- 
cially mentioned  in  S  36  of  the  Legal  Prac- 
titioners Act  can  frame  and  pul  lish  a  list 
of  touts  and  this  only  wbe.i  it  has  been  prov- 
ed to  their  satisfadion  by  evidence  taken 
and  heard  by  themselves  that  the  persoa 
whom  they  propose  to  include  in  the  list 
habitually    acts    as  a  tout. 

A  District  Judge  cannot  delegate  to  tha 
Munsif  the  special  stautory  powers  con- 
feired    upon  him  by  thit  section. 

When  a  Munsif  has  rea.>  n  to  suspecfc 
I  that  any  persoa  is  acting  as  a  tout  he  should 
I  inform  the  District  Judge  of  his  suspicions 
i  g.ving  him  the  names  of  witnesses  and  leav- 
i  ii,g  it  to  him  to  tike  and  hear  pvidence.  In 
\th- matter  of  PUASaNNA  KUMaR  DAS, 
I  Petitioner  12  C  W  N  843  (Note  case.) 
I  5  S.  36  — D,  daring  touts — R  vi^iun—Jnris- 
\  diction — Practice  -  Stntuies  24  <ind  2'),  Vict. 
!  Cop.  CIV.  S  15— Rules  of  Higli  Court,  of  tha 
'  18>h  Janiuiiy  1898,  rules  1  ixld)  and  4. 

The  District  and  Sessions  Judge  of  Mee- 
rut  under  S.  36  of  the  Lt^gal  Practitioner^' 
Act,  1879,  ordered  certain  persons  to  be  pro- 
claimed to  be  louts  and  excluded  from  tha 
;  precit  cts  of  the  Courts  in  the  judicial  divi- 
sion. They  applied  to  the  High  ■  ourt  Hgain.sfc 
,  the  Judge's  Older  under  Scciion  15  of  Siaiute 
24  and  25  Vict.,  Cap.  CIV.   held  :-- 

Per  Keiamat  Hnsaii:,  J.  that  the  dia- 
cipliuar>    powuia   of  the  High   Court,  uudac 
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S.  15  of  the  Statute,  being  exorciseable  only 
by  the  full  Court,  %  bench  of  two  Judges  had 
no  jurisdictioti  to  adjudicate  upon  tho  ap- 
pliciitioi),  neither  had  a  single  Judgo  juris- 
diction to  admit  it : 

Per  AikrafTii,  J,  that  tho  Court  had  an 
inherent  power  to  doh  gate  to  one  or  morn  of 
its  members  the  power  10  deal  with  applica- 
tions iucli  as  the  present,  and  rule  1  (xiii)  of 
the  lUile-s  of  Court  of  llio  18th  January  1898 
etiected  such  a  delegation.  But  the  powers 
of  tho  Court  under  S.  15  of  the  Statute  were 
limited,  and  in  this  instance  no  case  for  their 
exercise  had  been  shown.  KEDAR  NATH, 
In  tlip-  matter  of  the  'petition  o/.  A  W  N 
(1908),  279. 

L«gal  Representative. 

1  Of  creditor  not  existing,  debtor  ready 
io  pay  — Interest  payable  as  damages— No 
legal  representative  in  existence.  4  M  L  T 
835  Col.  620,  621  No.  1  P  II.  (4  M  L  T  335 
tead  for  835). 

2  (ourt  appointing — Right  of  legal  re- 
presentative to  appeal — Death  of  party  after 
bearing  of  appeal.     26  M,  101  (^ol.U143    P.    1. 

3  Of  deceased  appellant— Representative 
not  brought  on  record.  26  B  317  Col.  3  330 
P.  I. 

4  Of  deceased  father  —  Mortgage  —  Suit 
against  father— 8on  not  made  parties  — Exe- 
cution of  decree  against  son.  15  M  L  J  342 
Col.  1506  P.  I. 

5  Decree  Against  widow — Execution  — Re- 
versioners denying  their  being  representatives 
of  widow.     AWN  1908  P.  92  Col.  1102    P.    I. 

6  Dispute  as  to,  who  is  a  under  S.  367 
C  P  C  (l882)-30  A  348  Col.  1583  P.  I. 

7  Execution  of  decree.  See  Cols.  1024, 
1025  P.  II. 

8  Limitation  —  Application  to  bring  on 
record  the  legal  representa  ives  ri  a  do  eased 
respondent  in  second  appeal.  29  M  529  ol. 
1988  P.  I. 

9  Meaning  of  —  Personal  decree — Decree 
against  life  holder.  8  0  W  N  843  Col.  1147 
P.  I. 

10  Notice  of  execution.  25  B  337  P.  0. 
Col.  1507  P.  I. 

11  Purchaser  at  execution  sale  on  a  se- 
cond mortgage,  liable  to  be  joined  as  repre- 
sentative of  judgment-debtor  by  a  first  mort- 
gagee decree-holder  in  execution  of  his  dec- 
ree.    1  S  L  R  158  Col.  IICO  P.  I. 

"Legal    Representatives    Suits  Act 
XII  of  1855. 

See  Act  XII  of  1855  Col  61  P  I. 

Legal   tender. 

1     Babashai    c  in. 

A  Court  is  competent  un^er  Section  517 
of  tho  Code  of  Criminal  Procedure  to  direct 
delivery  of  Babashai  coin  to  the  complainant. 
The  law  does  not  make  Babashai  coin  a 
legal  tender  and  therelore  the  title  to  it 
cannot  pasb  by  delivery  except  by  establish- 
ed custom.—?  M  ECB  aSd,  3  Gal,  379;  P  M  83 


Legal  tender    (Contd.) 

of  im)  avd  73  (f  1878,  L  R  14,  Q  B  36,  L  R  IS 
Q  li  52U    7<'fr.ired   to.     //ireMATlIUR    LAL- 

BHAi.  3BLR892-25B  702. 

Legatee. 

1  Dying  before  testator— Female's  estate 
—  Bequest  to  Hindu  wife.  4  B  L  U  555  Col 
401    PII. 

2  Entitled  to  absolute  estate— Restriotioa 
upon.     4  B  L  R  508  Col  2130  P  I. 

3  Parties  to  suit — Administration  suit — 
20  B  301  Col  2034  P  I. 

4  Residuary  —  Order  passed  against  re- 
siduary legatee  of  judgment  debtor— 30  0 
1044  Col  1148  P  I. 

See  for  other  casts— Legacy. 

Legislature- Power  of. 

1  Power  of — Jurisdiction  of  High  Court 
to  enquire  into  the  validity  of  acts  passed 
by  Local  Legislative  Councils.  27  B  424  Col 
1199    P  I. 

2  Power  of— Government   timber  import- 
ed into  Madras.     Rights  of  Crown.     25  M  457 
—See   Madras  Act  I  of  1884  S.  341. 
Legitimacy. 

1  Acknowledgment  of— See  Muhammadan 
Law. 

2  Chadarandazi  form  of  marriage  be- 
tween a  Khatri  and  Khatrani  widow — Le- 
gitimacy of  issue — Inheritance.  5  P  R  1905 
and   61  P  R  1905  Col  63  P  I. 

3  Child  born  during  marriage— Presump- 
tion —  Legitimacy  —  79  P  R  1907  Col  233 
PI. 

4  Of  issue  of  fifth  wife  of  a  Mohammadan, 
his  other  four  wives  living — Legality.  6  P 
R  1909— See  Mahome dan  Law — Marriage. 

5  Onus  of  legitimacy  of  heirs  named  in 
such  statements — Statement  as  to  heirs— 25 
A  236  (P  C)Col  720  P  II. 

6  Onus— i'resumptiou   as  to  paternity   of 
child     born    after     death    of  husband — Non 
access  r-  Proof    of-29   0  111   (P  C)   Col   231 
P  I. 

7  Onus  -Illegitimate  children— Presump- 
tion —  Maintenance  —  28  P  R  1906  Col  233 
P    I. 

8  Presumption    of— See  Mahomedan  Law. 

9  Protracte<^  p^iod  of  gestatioii- Possibility 
of — Legitimacy — Unchaslity  of  mother — Child 
born    d57   days   after   husband's     death. 

Upon  the  facts  that  the  defendant, 
Dhan  Kunwar,  had  been  married  to  her 
husband  for  ten  years,  and  had  not  had 
any  child;  that  the  defendant,  Lachhmaa 
Singh,  her  son,  was  born  357  days  after 
the  death  of  Kehri  Singh,  her  husband, 
and  365  days  at  least  after  the  last  coitus, 
that  is,  nearly  three  months  after  the  or- 
dinary period  of  gestation  had  elapsed  ; 
that  grave  charges  of  immorality  were 
made  against  Dhan  Kunwar,  which  were 
not  refuted  by  her  or  by  the  parties  im- 
plicated, the  High  ("ourt  held  that  Lachh- 
man  Singh  was  not  the  son  of  Kehri 
.Singh.  TIKAM  SINGH  v.  DHAN  KUNWAR 
AND  OTHERS.  AWN  1902  P  119  =  24 
A.  44d. 
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Leg'itimaoyi  (Contd.) 
Lender  and  Borrower. 

1     Suit   ou    pioinidsory     note  —  Equitable 
mortgRgo  aa  security    for  loan.     1  L  B  B  1900 
—1902  P  81  Col  1489  P  I. 
Leprosy. 

\     Adoption— Competenoy  of  a  Budra  leper 
to  adopt.     28  0  163  Col  375  P  II. 
Lessor  and  Lessee. 

1  LtsBor    and    LeBsee.     See  Lease. 

2  Covenant,  sublease  against— Transfer 
of  lease   by  renter— 26  M  156  Go!  620  P  I, 

3  Evidence  of  lease — Interference  by 
landlord-5  C  W  N  353  Col  2041  P  I. 

4  Lial)ility  to  pay  rent  to  lessor's  land- 
lord   directly-  32  C  169  Col  90    P  II. 

5  Liability  of  lessee's  mortgagee  for  rent 
— Landlord  and  Tenant — Lease — Assignment 
of  lease  hold  property  —  Mortgage — Mortgagee 
pnt  in  possession  —  Liability  of  mortgagee  to 
pay    rent. 

Wbere  the  subject  of  a  mortgagee  is 
lease-hold  property  and  the  mortgagee  is 
put  in  possession  under  circumstances  which 
amount  to  an  assignment  or  transfer  of  the 
lease-hold  interest,  the  mortgagee  beoomes 
liable  as  a  rule  to  pay  the  rent.  10  Cal.  4i3, 
2C  L  B323  referred  to. 

In  India  the  distinction  between  legal  and 
equitable  estates  is  unknown,  although  in 
ordinary  parlance  it  is  frequently  referred  to 
in  Courts  of  justice  as  is  almost  inevitable  in 
any  system  of  law  which  is  so  closely  con- 
nected, and  in  many  cases  the  same,  as  Eog- 
lish  Law.  VITHAL  NARaIN  v.  H.  H.  SHRI- 
BAM  SAVANT.    7BLR813. 

6  Mineral  and  sub-soil  rights.  Eeservaiion 
of,  by  lessor — Subsequent  lease  of  mineral  rights 
— hicidental  rights^  and  all  other  necessary 
rights  over  the  surface. 

The  lessor  of  the  surface  land  in  except- 
ing the  coals  and  other  minerals  impliedly 
reserves  to  himself  as  a  oecesi^ary  incident 
the  right  to  dig  for  and  win  the  coal. 

The  reservation  or  grant  of  mineral 
rights  apart  from  the  surface  right  must  be 
taken  to  carry  as  incident  to  it  the  power  not 
only  to  go  upon  the  laud  and  work  the  mi- 
nerals known  to  be  underground,  but  to  go 
on  the  land  and  conduct  the  ordinary  preli- 
minary operations  bj  boring  or  otherwise  to 
ascertain  (when  it  is  not  known)  if  there  are 
minerals  underground. 

The  holder  of  the  mineral  right  is  en- 
titled to  the  reasonable  use  of  such  portion  or 
portions  of  the  surface  lands  as  bo  may  re- 
quire in  the  lawful  and  reasonable  exercise 
of  such  rights.  RaMESSUR  MALIA  v.  BAM 
MATH  BHATTACHARJEE.     8  C  L   J  103= 

83  C  462 

7  Suspension    of  revenue   and   rant— Les- 
eee's  right  to  suspension.     24   A.  465.     Sec   N 
W  P  Rent  Act  (XII  of  1881),  S.  23. 
Letter,  Stamp  on. 

1  See  Staini)  Act  II  of  1809  S.  24  and  At' 
tide  23  Col.  879,  680  and  Col.  889  P.  L 

Letters  of  Administration. 

1  See  Probate  and  Administration  Act  V  of 
1881  Col.  512  to  632  P ,  L 


Letters  of  administration    (Contd.) 

2  See  Administration  Col.  2030  to  2034,  P.  I. 

3  Application  for.  See  Act  V  of  1881  S.  50 
Col.  519  to  522  P.  I 

4  Application  for  limited  grant  after  pro- 
bate in  England — Letters  of  Administration- 
Probate  of  will  obtninod  in  England.  A  W 
N  1905  P.  251    Col.  90    P.  I. 

6  Chinese  Law  —  Chinaman  marrying 
foreign  woman  of  different  religion,  and 
claiming  to  administer  her  estate  after  her 
death,     2  L  B  R  1904  P.  261  Col.  52T  P.  I. 

6  Court  fees  on--Lotter  of  Administra- 
tion granted  to  son  of  a  Hindu  governed  by 
mitakshara.  27  B  140-4  B  L  R  974  Col.  126 
P.  I. 

7  Court  Fees  on  — Letters  of  adminis- 
tration—Filling of  valuation  of  property- 
Payment  of  Court-fee.  1  L  B  R  1900-1902  P 
229  col    126  P  I. 

8  Enquiry- Letters  of  Administration- 
Scope  of  enquiry  prior  to  grant  — Practice 
28    B  644—6    B    L    H    966   col    626   P  I. 

9  Granted  to  a  Legatee- Section  3,  187— 
Will  proved— Right  of  legatee  to  sue.  10  0 
W    N    864    col    91    P   I. 

10  Grant  to  widow— Suit  for  accounts 
and  profits  of  business  by  heirs  of  deceased 
partner— Minority.  Effect  of-Unrealised 
assets  outstanding  at  the  time  of  puit.  9  0 
W  N   537   col   1749    P  I. 

11  Letters  of  administration— Joint  family 
—Probate  and  Adminis' ration  Act—S.  4  — 
Separate  property  -  Daughter  and  first  cou- 
sin. 

Ileld,ih^t  letters  of  administration  can- 
not be  granted  in  respect  of  joint  family 
property. 

Held,  further,  that  daughters  have  a  bet- 
ter right  to  letters  of  administration  in 
respect  of  the  separate  property  of  tho  de- 
ceased than  a  first  coui?iu.  AJUDHYA  v. 
MUSSAMAT  RAM  DAlYA.  11  O.  C  101 
(B) 

12  De  bonin  non-Court  fee.  Letters  of 
administration  de  bonis  non-Court  fee.  4  D 
B  R  255  Col.  711  P.  H. 

18  Jurisdiction— Property  beyond  Dis- 
trict—Letters of  adminisiration  granted  by 
District  Judge— Grant  of  fresh  letters  of 
administration  by  High  Court.  25  A  355— 
AWN  1903  P.  62  Col.  92  P.  I. 

14  Must  be  obtained  before  suit-Admi- 
nistrator cannot  sue  without  first  obtainiug 
letters.     12    C  W  N  738  Col.  1434  P.  I. 

15  Preceptors  preceptor  applying  for — 
His  estate -Bairagies  succession  — Custom- 
Right  of  preceptors  preceptor- 28  C  608  Col 

1151  P  II.  ..... 

16  Probate  and  Letters  of  administration 
— Budhist  chins  and  non-Budhist  cbins-- 
Indian  succession-1  L  B  L  R  1900-1902  P 
193  Col  523  PI.  ,        ^     .    . 

17  Probate  and  Letters  of  adminis- 
tration—Form  of  proceedings  in  case  wliere 
there  is  contention -Objectors  right  not  pre- 
judiced. ILBR  1900  1902  P  155  col :  528 
P  I. 

18  Probate  and  Letters  of  administration 
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Letters  of  administration    fContd.) 

—  Letters  of  administration  — Objector  him- 
self asking  for.  I  L  B  R  1900  1902  P  178  ool  ; 
525  ^  I. 

19  Probate  and  Letters  of  administration 

—  Rival  claimants.  1  L  B  R  1900-01/2  P  284 
ool  :  517  P  I. 

20  Proceeding -I  etters  ot  administration 

—  J^cope  of  enquiry  prior  to  grant — Practice. 
28  B  644-6  BLR  966    col  :    363  P  II. 

21  Revocation  of — Probate  and  Adminis- 
tration Act  (V  of  1881)  Section  50-  6  0  W 
N  912  col:   519  P  I. 

22  Administration — Sureties-  Administra- 
tion bond— Letters  oi  administration — Fraud 

—  Administrator  converting  assets  to  his 
own  use.  12  0  W  N  802—4  M  L  J  21  Col:  230 
P  II. 

28  Decision  between  rival  claimants.  L 
B  R  1904   P224   col:  524   P  I. 

24  Suit  for  legacy-  Letters  of  administra- 
tion if  necessary.  3  B  L  R  874-  26  B  267 
col :   90  P  I. 

25  Trust  pro-perty- -Exemption  from  pro- 
bate duty — Joint  family  property — Survivor- 
ship.    29  B  161—6  B  L   R   652  col :   125   P  I. 

26  Widow  of — Mitakshara  family Ap- 
plying ior~  Right  of  widow.  €0  W  N  545 
P  L 

27  Probate— Life-interest — Dsgatee  not  -en- 
titled to  probate — Amendment  of  application  for 
probate  to  invlude    Letters  of  Administration. 

A  Hindu  testator  bequeathed  life-icter- 
ests  in  the  income  of  certain  propertiei  to 
his  widows,  and  the  remaining  property  to 
his  son,  and  one  of  the  widows  obtained  a 
probate  in  respect  oi  the  property  whose  in- 
come was  bequeathed  to  her. 

Held,  that  the  widow,  not  being  men- 
tioned in  the  will,  as  executrix,  either  ex- 
pressly or  impliedly,  was  not  entitled  to  the 
probate  (22  W  Rf(Eng)  874  BLR  663,  15  M 
360  and  0  582    Ref  ) 

Held,  also,  that  as  tbe  sen  had  a  tpref^er- 
able  right  to  be  appointed  administrator  of 
the  state,  amendment  of  the  application  for 
probate  could  not  be  allowed  to  include  a 
prayer  for  grant  of  letters  of  administration 
with  a  copy  of  the  will.  MEHAR  OHAND 
V    MUSSAMMAT     LACHHMI.     73   P    L    R 

1908. 

28  Widow—Letters  of  administration  to 
husband's   estate — Application  by  widow    for 

—  Hindu  Law — Joint  family — Probate  and 
Administration  Act.  {V  of  1881)  S  4,  64  and 
71    4    O  C  224  ool :    1680   P  I. 

29  Widow  or  widower  of  a  Budhist 
Burmese — Devolution Letters  of  adminis- 
tration— Propo*  person  to  administer  estate, 
4  L  B  R  293   col;  247  PII. 

Letter  of  credit. 

1     Meaning  of— Custom  — Dishonored,    3B 
L  R  396     25  B  706  Col  179  P  II. 
Letters  Patent. 

(a).  Allahabad. 

(6).  Bombay, 

(cj.  Calcutta, 

{d).  Madras. 


Letters  Patent  Allaliabad    (Contd.) 

(a)--Lotter8  Patent  Allahabad. 

1  Cl :  7,  H — AdviKate — Power  uj  llujk  Court 
to  deal  with  Advocate,  a  member  of  ilie  Eng- 
lish Bar--Oonslifuii(m  of  Bench  of  High  Court 
under  rules  of  Court-  Links  2,  180,  lb  J,  W7— 
Letters  Patent,  clauses  7  and  8-  Advocate 
charged  with  misconduct  —  Libellous  article 
loritten  by  advocate  irt  neivspaper  edited  and 
published  by  himself  —Cont cm pL  ef  Court-'*'^  Rea* 
sociable  ^cause'*   for   suspension. 

The  High  Court  at  Allahabad  is  not 
precluded  from  dealing  under  the  Letters 
Patent  of  the  Court  with  an  Advocate  of 
the  court  for  misconduct  by  reason  of  hia 
being   a  member   of  the    English    Bar. 

By  rule  2  of  the  High  Court  rules  a 
Bench  of  three  Judges  ol  the  Court  is  a 
tribunal  properly  constituted  to  deal  with 
a  charge  of  misconduct  made  against  aa 
advocate  of  the  Court.  Rule  197  does  not 
make  a  Bench  of  five  Judges  necessary  ia 
etich  a  case,  but  only  provides  for  cases 
in  which  the  High  Court  may  for  good 
cause  and  without  charge  or  trial  suspend 
-or  remove  from  the  roll  any  advocate  of 
the   Court. 

After  an  altercation,  -daring  the  hear- 
ing of  a  case,  with  one  of  the  Judges  of 
the  High  Court,  in  the  course  of  which 
he  alleged  that  he  had  been  told  by  the 
Judge  to  ^'hold  his  tongue  "  and  to  "sit 
down"  an  advocate  of  the  Court  attempted 
to  defend  his  cood-act  by  publishing  in  a 
newspaper,  of  which  he  was  the  editor,  aa 
article  which  was  a  libel  reflecting  not  only 
on  the  Judge  before  whom  he  had  appear- 
ed but  upon  other  Judges  of  the  Court  ia 
their  judicial  capacity,  and  in  reference  to 
their  conduct  in  the  discharge  of  their 
public  duties,  and  which  amounted  to  a 
contempt  oi  Court,  which  m  ght  have  beea 
dealt   with   as  such    by  the   High   Court. 

Seld,  that  such  publication  constituted 
under  clause  3  of  the  Letters  Patent  of  the 
Court  "reasonable  cause"  for  an  order  sus- 
pendir)g    the    advocate  from     practising, 

Such  publication  was  not  excusable  oa 
the  ground  that  it  was  written  in  bis 
capacity  as  editor  of  the  newspaper  and 
not  in  his  capacity  as  an  advocate.  The 
controversy  arose  from  the  misbehaviour 
of  the  advocate  conducting  a  case  beiura 
the  Court,  and  the  contem^pt  of  which  ha 
was  fouiid  guilty  was  committed  in  the 
attempt  to  vindicate  his  professional  con- 
duct in  a  publication  lor  which  he  was 
solely  responsible.  In  re  Wallace,  L  R  P 
C  283  distinguished.  JN  THE  MATTER  OF 
S.  B.  SARBADHICARY.  4  A  L  J  84  =  i  3 
L  R  9  (P  C)  =  17  M  L  J  74  =  11  U  W  N  273 
=  6  L  J  130  =  2  M  L  T  1  =  6  C  L  J  162  =  29 
A  96  tP  C). 

2  Cl :  8 — Advocate  —  Misconduct  —  Public- 
ation of  articles  in  a  newspaper  by  the  Ad' 
vocate  defaming  Judges — Rules  2,  180,  182,  183 
and  197  of  the  Rules  of  the  Court — Section 
8  of  the   Letters    Patent. 

The  right  of  any  Barrister  to  appear  ia 
tbe  N.   W.   P.    High    Court  rests  upon  hia 
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Letters  Patent.  Allahabad    (Contd.) 

being  adnvitted  to  the  Ro^l  of  Advocates 
to  the  Court  and  ook  upan  bJe  beiug  o&Ued 
to  the    Bar. 

Section  fr  of  the  Lebtera  Patent  gives 
the  Coart  povser  to  make  ruleg  for  the 
q.ualificatioQ  and  adinission  of  proper  persons 
and  empowers  the  Court  to  remove  or  sus- 
pend from  peactica  on  xea>8onahIo  oausa  Ad- 
vocates so  enrolled.  The  High  Goui:t  o»a-on 
seasonable  caase  remove  or  suspend  from* 
practice  not  only  an  Advocate  who  has  been 
enrolled  ae  suoii  under  Rule  I&8  of  th«  Rules 
of  the  Court  but  also  any  ather  Advocate 
who  has  been  encolled  undes  any  othec  rule 
ot  the  Rules  of  the  Court. 

Under  Rule  2'of  the  Rules  of  the  Oourt, 
ft  Bench  of  thsee  Judges  is  empowered  to 
bear  and  decide  all  charges  against  Advocates 
in  respect  of  professional  or  other  miscon- 
duct for  which  an  Advocate  may  be  removed- 
or  8U6pjBnded  for  pra&tice.  Rule  197  provides 
for  cases  in  which,  the  Chief  Justice  aud 
Judges  mciry  ft>r  good^  cause  and  without 
eharge  or  trial  suspend  or  remove  from 
the  roll  of  Court  any  Advocate  oi  the 
Court. 

Any  act  which)  feends-  to>  discredit  or 
bring  into  contempt,  the  order  of  Advocates 
or  the  Court  amounts-  to  misconduct  of 
which  the  HighCouri  can  take  notice.  Acts 
which  on  the  part  of  a  private  individual 
offend,  against  the  dignity  of  the-  Cov*rt  or 
are  <caloulated  ta  prejudice  the  course  of 
Justice,  and  are^  in  his  case  contempts^  of 
Oourt,  dto  not  cease  to  be  acts  of  misconduct, 
because  they  are  committed  by  an  Advo- 
cate. Rather  are  they  aggrav-atedioasmuoh^ 
as  the  Advocate  is  bound  to  uphold  and 
maintain  the  digjaity  of  the  Cou<?b.  Acts 
which  scandalise  'the-  Coujrt  as  libels  on  its 
Integrity,,  or  the'  integrity  of  its  Judges, 
ofBucers  and  proc.eeding.3  are  all  instances 
of  suoh  misoondxi^t.— In  re  Weave,-  L.  R.,  2 
Q,  B.,  439,  Ex-parte  Turner  3.  Mont  I>and 
D  52S,Mea^  V.  Castro,  L,  R.,  9  Q:  B,  219i 
Lechmere  Charltons  case.  2  MyL  and  Or, 
316,   referted  to. 

Hence  when  an  Advocate  puhlisbed 
la  a  paper  published  by  him-  articles  throw- 
ing discredLt  u,pjfi  the  Judges  of  the  Court 
In  various  wiys,  and  his  deisnoe  u^er  alia 
was  tha.i  bs  bad  done  so-  in  his  capacity 
of  .all to)'  a,nd  not  in  his  capacity  of  Ad- 
vocate  of    the  Court. 

Held,  fehsut  ha  was  guilty  of  professional 
misGoi.duc-t,  and  the  High  Court  had  power 
to  deal  with  kim  under  Section  &  of  the 
Letters  I'aLmit  and  Rule  2  of  the  Ruies 
of   the    C.^urt. 

Iti  the  matter  of  RIr.  S.  R  &ARVADHI- 
CAKY,  AN  ADVOCATE,  3  A-  L-  J  ,  592  = 
1-  M.  L  T  2&2  -AWN.   190B  P.  226. 

3 — Cl.:.  8 — Presentation  o£  an  a-ppeat  by  a 
pardauashin  lady  through  her  duly  author- 
izod  ageut.     24.  a,    1Z2,  col  :  1^359.  P:    I. 

4— Col:  10— Appeal — iK->  A.  375. Se»  IJ.W.P. 
Tenancy    (II  of    1901))  175».  180i 

(»•— Gil   10— AppoflJ.— Rttviaioa,^     A.    W.N. 
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190&.     P.  218  =  28  A.     13^      Col.  1344  P.l. 

6— Cl  :  10  and  27— Appeal~2G.  A  10  Col 
1229  P.    I. 

7 — Cl  :  12^-JUri8diction  of  High  Oourt — 
National  guardians— Minor's  wishes  and 
iaborest  teat.  2.  A.  L.  J.  81  Col  :  81-P.  I. 
(b)    Letters  Patent,  Bombay. 

1  CL.  10,  12  and  39— Partnership— Suit 
against  firm — Parties — Amendment  of  plaint 
by  order  of  Prothonotary—BMes  and  Forms 
c/  High.  Court— Rule  361  — Cause  of  action. 

The  plaiotiffa  sued  on  the  Original  Side 
of  the  High  Court  the  defendants  whom 
they  described  "  the  firm,  of  partnesship  of 
Shaw  Wallace  aod'  Coi  as  it  was  oonatita- 
ted-  on  the  13th  September  189&  and  the 
partners  in  the  firm  on  that  date."  Leava 
was  obtained  under  clause  12  of  the  Letteri 
Patentv.  After  ^ing^  of  the  suit  the  plain- 
tv3a  ascertaiued  the  names  of  the  persons 
who  were  partnars  in  the  defendant  firm 
on  the  13th  September  1898  and  by  order 
of;  the  Prothonotary  the  plaint  was  amended 
and  defa^ndckots  Nos.  1  to  4-  were  added  aa 
the  surviving  partners  of  the  firm  and  de- 
fendant No.  5- as  the  executor  of  a  deceased 
partner^  A-  summons  was  obtained  by  de« 
fendtknts  oalUng  on  the  plaintiffs  to  show 
cause  why  the  leave  granted  to  admit  the 
plaint  should  not  be  rescinded.  The  case 
of  the  plaintiSs  was  based  on  to  agreements. 
The  defendants,  it  was  alleged  by  the  plain- 
tiffs, carried,  on  business  in  Bombay.  The 
plaintiffs  expressed  their  willingness  to  have 
the   defendant    No.  5-  dismissed    from    the 

8Uit» 

Held,  that  the  defendants  Nos.  1  to  4 
w«re  according  to  the  allegations  in  the 
plaint  liable  as  co  partners  to  the  plaintiffs 
and  noue^  the  less  they  would  be  so  because 
the  estate  of;  the-  daceased  co-partner  might 
also  be  liable  together  with  them.  It  was 
stated'  that  they  were  carrying  on  business 
within  the  j-irisdiotion  and  this  would  ba 
so  though  there  might  be  associated  with 
them,  a  pt^^tner  who  was  not  a  member  of 
the  firm  when  Shaw  Wallace  and  Co.  entered 
int-o  the  agreements  on  which  the  suit  was 
based. 

(2)  That  the  case  fell  within  Rule  361 
of  the  Rules  and  Eorms  oithe  Bombay  High 
Court. 

(3)  That  the  suit  as  originally  framed 
was  rightly  received  irrespoctivo  of  leave 
UJider  clause  12  of  Letters  Patent  and  tha 
defendant's  contention  thai;  the  Court  had 
no  jurisdiction    failed; 

(*)  That  the  executor  of  the  deceased 
partner  was  vArongly  added  as  a  detendant 
and  that  as  to  the  othfr  defi^ndants  the 
ameudmoiifr  was  useless  if  they  already  were 
partners;  if  they  were-  not  then  i  he  amond- 
in«nt  s.l]ould'  not  have  boon,  m-ide  except 
by  an  order  o£  a  Judge  seeing  that  leave 
had  been  obtained  ujider  clau-so  12  of  the 
Letters    Patent. 

Rule  3tjl  o.f  the-  Hales  a-nd  Forms  of 
tha  Bomhuy   H,i^h    Court  dooa    not  exceed 


(    1575     I        DIGEST   OP  CIVIL  0ASE9 


I    1576    ) 


Letters  Patent,  Allahabad    (Contd.)    Letters  Patent,  Allahabad    {Contd.) 


the  juriadiotion  of  the  Ooart,  it  merely 
sanctious  tlio  use  of  the  firm's  name  aa  a 
convonii'nt  do  cription  of  its  sovoral  mom- 
bers  and  exempts  a  plaintiff  from  tho  ob- 
ligation of  soiling  forth  their  names  at 
length.  SFIAVV  WALLACE  AND  GO.  v. 
GOUDHANDaS  KIIATAO.  8  B  L  B  66  = 
80  B  364 

2  CLs.  10,  39 — Bigh  Court— Disciplinary 
jitrisdicdon  —  Susixiiiaiofi  of  Vakil — Leave  to 
aj'peal — Privy    Council 

Tlio  applicant,  a  Vakil  of  the  Bombay 
High  Court,  waci  suspjiided  from  praofcioe 
for  a  period  of  six  mouths  by  the  High 
Court  iu  the  exeroirio  of  its  disciplinary  Ja- 
riadiotiou  urdor  clause  10  of  tho  Letters 
Patent.  The  applicant  applied  for  leave  to 
appeal   to  His    Majeaty's    Privy    Council. 

Ueld,  that  no  appeal  lay  by  right  of 
grant  against  tho  order,  as  it  was  not  ia 
the  nature  of  a  final  judgment,  deoree  or 
order  under  clause  39  of  the  Letters  Patent. 
It  was  open  to  the  applicant  to  proceed  by 
way  of  potition^to  His  Majesty  the  King 
for  leave  t»  appeal.  GANE3H  S.  D.  v.  GO- 
VERNMENT PLEADER.  IQBLEEl^S 
MLT  131-82  li  106. 

3  Cl  .■  12  Meaning  of — Causa  of  action — 
Payment  of  debt.  Place  of,  6  BLR  1038-- 
80  B  167   cot:    350  P  II. 

4  Cl ;  12 -Malicious  prosecution  and  its 
continuance  — JursdietioQ  of  High  Court. 
29  B  £68  col  :   343    P  II. 

5  Cl.'  18— Temporary  residence— Dwelling 
—  jarisdietiou.     95    B   176    col:   1408    P   IL* 

6  ClTl;] — cale  of  land  situated  outside  ori- 
ginal jurisdiction  of  High  Court.  7  BLR 
319  col.   271  P.  I. 

7  Cl  12  -Suit  on  the  Origial  side  of  the 
High  Court— Leave  of  Court— Cause  of  ac- 
tion—Land situated  beyond  the  Jurisdiction 
of  the  Court.  6  B  L  958—29  B  249  col  : 
1346  FIX. 

8  Cl :  12—30  B  364:  See  No  I  Supra. 

9  Cl :  13  — Power  to  transfer  suit— Civil 
Court  of  the  resident  at  Aden — Superinten- 
dence of  High  Court.  27  B  675  col  :  1121 
P  If. 

10  Cl:  13— Court  of  the  Resident  of 
Aden— High  Court — Transfer  of  case.  3  A 
L  J   53—30  B  246  col :  189   P  II. 

11  Cl:  13— Transfer  of  suit  from  Small 
Cause  Court  to  High  Court— Jurisdiction,  7 
BLR  143  col :  1063  P  I. 

12  Cl:  13  and  40 -Privy  (Jouncil — Appeal 

to — Interlocutory        order — Jurisdiction 

Question  of.  6  B  L  R  86—28  B  292  col :  407 
P.  II. 

18  Cl :  15 — Appeal — Judgement— Discovery 
and  inspection  of  documents.  4B  LR  342 
ool  1273  PI. 

14  ^'1  :  15— Appeal—Practice — Reference 
to  a  third  judge— Concurrence  in  the  decree 
but  not  in  the  reasons  thereof.  6  B  L  R  230 
ool :  1229  P  1. 

16  Cl.  15 — Appeal— Order  directing  secur- 
ity from  a  woman  is  appealable — Suit  for 
xuoaey,  iueludes  a  suit   xesultiDg  in  a  decree 


for  money.     10  B  L  R  337—82  A  602  ool ;  1605 
PI. 

16  Cl :  ^9— See  30  D  36i  and  32  B  106  No 
1,  2  supra. 

17  01:    40— See  28  B  202  No  12  supra. 
(c>— Letters  Patent,  Calcutta. 

1  Cl  :  10  —  Advocate.  Professional  mia* 
conduct  of— Champertous  agreement  with 
client.  4  0  L  J  259  4  C  L  J  259  Col  2074 
P    I. 

2  Cl :  IO--Any  other  reasonable  cause. 
28  C  890  Col  505  P  I. 

3  Cl  :  10  -Administration  suit  —  Suit  to 
set  aside  decree  obtained  by  fraud — Juriff- 
diction  of  High  Court,  Original  side,  O. 
P  C  30,  0  369  Col  1757  P  I. 

4  Cl :  II — High  Court  io  original  side — 
Power  of  High  Court  in  tho  exercise  of  itt 
ordinary  original  Civil  Jurisdiction  Io  isBOO 
warrant  against  the  judgment  debtor.  26 
M  120  Col  1465  P  II. 

6  01 ;  12 — Rules  and  order  of  the  High 
Conrt- Grant  of  leave  under  Cl :  12  of  the 
Charter  by  Registrar  or  master,  if  ultra  vires. 
11  0  W  N  663  Col  1122  P    II. 

6  CI:  12— "Suit  for  land  or  other  im- 
moveable property"— Suit  for  title  to  laud 
situate  outside  the  original  jurisdiction  of 
the   High   Court-29   C  315  Col  1464  P  II. 

7  Cl.  12 — Suit  to  set  aside  decree  obtain- 
ed by  fraud— Jurisdiction  of  High  Court, 
Original  side  OP  0  7  0  W  N  353—30  C  369 
ool   1757   P  I. 

8  Cl.  12— Waiver— Jurisdiction— Leave  to 
mke— 

Where  there  is  no  want  of  jurisdiction 
in  this  Court  over  the  subject-matter  of  the 
action,  but  leavt  under  cl.  12  of  the  Let- 
ters Patent  ia  required  before  the  Court  can 
entertain  the  suit,  the  objection  that  such 
leave  has  not  been  properly  obtained  may 
be  waived  and  will  be  considered  to  have 
been  waived,  if  the  defendant  files  bis  writ- 
ten statement  and  applies  for  a  commlssin 
to  examine  witnesses.  Moore  u.Gamgee,  Ii 
R  25  Q  B  D  244,  followed.  A.J.  KING  v. 
SECRETARY  OP  STATE  FOR  INDIA.  7 
C  L  J  441  =  12  OWN  705=350894. 

9  Cl.  12— Jurisdiction — Arbitration-Cause 
of  action— Foreign  judgment.  Award,  suit 
on.     8  C  W  N  207  col  344  P  II. 

10  Cl.  12,  15— Registrar,  power  of,  to  grant 
stick  leave— Rules  and  Orders  of  the  High  Court 
—Rules  515  A,  515  B  (i) -Ultra  vires— De- 
legation of  power  bi/  High  Court— Civil  Pro- 
cedure Code  (Act  XIV  of  1882),  S.  637,  652 
— High  Court,  Constitution  and  Jurisdiction 
of —Limitation   Act   {XV  of  1877)  S.   14. 

The  order  granting  leave  to  sue  under 
clause  12  of  the  Lettters  Patent  is  a  judical 
and  not  merely  a  ministerial  act ;  the  leave 
hag  to  be  granted  by  a  Judge  of  the  Court 
and  it  is  not  competent  to  the  Court  to  dele- 
gate this  function  to  one  of  its  officers. 
Hadjee  Ismail  Hadjee  Hubeeb  v.  Hadjee 
Mahomed  Hadjee  Joosub,  13  B  L  R  91,  De- 
Souza  V  Coles,  3  Mad.  H  C  384,  Mudelly,  8  M., 
H  0  21,  Rajam  Chetti  v  Sesbayya,  XL  B  18 
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Mad  236,  Rampurtab  Sarnrutliroy  v  Premsukh 
Cbandam'\,I,  I  L  U  15  Bom  93  referred  to. 
Rule  515  A  of  the  Ruloa  aud  Orders  of  Lbo 
High  Court,  in  so  far  as  it  authorises  the 
Registrar  or  Master  to  grant  leave  under 
clause  12  of  the  Letters  Patent,  is  ultra  vires. 
LALTTESHVVAR  SINGH  v.  RAMESHWAR 
SINGH.  5  C  L  J  405-11  OWN  649  =  2 
M  LT  406  =  84  0  6»9. 

11  CI:  \5— Judgment— Appeal— Application 
for  review  regnsed  by  one  of  two  Judges  wh'< 
decided  the  case. 

An  application  for  review  of  a  case  was 
laid  before  one  of  the  two  Judges  who  bad  ori- 
ginally decided  it,  the  other  having  loft  the 
Court  in  the  meantime.  The  application  was 
rejected  on  the  ground  that  there  was  no  rea 
Bon  for  reviewing  the  judgment.  On  appeal 
under  section    15  of  the    Letters  Patent  — 

Held^  that  the  appeal  did  not  lie  for  the 
order  refusing  the  application  was  not  a 
•  judgment  '  within  the  meaning  of  section 
16  of  the  Letters  Patent.  12  W  R.,  459,  IG 
Col.,  788  referred  to.  2G  Gal.,  3G1,  s  c,  3  0  W 
N.,  347  distit  guished.  MULJI  YIRJI  v. 
BANGADVSHI   SAHA.     9  C  W  N  502- 

12  01  :  15  Appeal  against  order  refusing 
Btay  oi  execution  of  order  granting  probate 
and  discharging  Receiver.  SOWN  781  col  ; 
1651  P  I. 

13  CI :  15  -Appeal— *'  Judgment,  "  mean- 
ing of— Jurisdiction.  33  0  1323  col :  1393 
P  II. 

14  Cl  :  15 — Assessmout— Power  of  Small 
Cause  Court.     6  C  W  N  480  col :    169  P  II. 

15  01:  15— Appeal — Remand,  order  of — 
'*  Judgment"— Transferability  of  occupancy 
holding.     35  0  1096  col :   454  P  II. 

16  01  :  15  and  39— Appeal—Remand  to 
High  Court  for  taking  accounts— Order  of 
Division  Bench  whether  open  to  appeal  to 
Privy   Council.     32  0  963  col :    1291    P  I. 

17  01 :    15—34  0  61!).     Sea     No    10   supra. 

18  01:36 — Person  aggrieved.  Meaning  of 
— Affidavit,  evidence  if  proper — Summary 
Proceeding.  2  0  L  J  511—33  0  571  Col  56 
P   I. 

19  01;  39  — Appeal  to  Privy  Council- 
Order  "made  on  appeal"  —  Amendment  of 
deoree,  applioatioa  for.  30  C  679  Col  1292 
PI. 

20  01 :   39—32  0  963.    See  No  16  supra. 

(d)— Letters  Patent,  Madras. 

1  01:  12— Foreigners— Suit  against — Ju- 
risdiction—Letters patent,  Madras  Art  12 — 
Considerations  of  convenience — Jurisdiction 
of  cause  of  action- -30  M  348— 17  M  L  J  304 
Col   1061   P  II. 

2  01:  12  — Dwell  in  Art  12  of  the  Letters 
Patent — Meaning  of  the  word.  Foreigners — 
Jurisdiction  of  High  Court  --  Jurisdiction 
over — Will — Executor  —  Estoppel — Presump- 
tion —  29  M  239-16  M  L  J  238  Col  519 
P   II. 

3  01:  12.  Meaning  of  —  Letters  patent 
— Promise  made  out  of  jurisdiction  of  Higli 
Court  to  be  fulfilled  with  in  the  jurisdiction 
—  Jurifldiotion   ol   High   Courb  to  hear   suit 
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27  M  491  Col  349  P  II. 

4     Cl,   12  ■■  Jurisdiction — Foreigners — Sub- 
mission of  foreigner   to  jurisdiction. 

The  plaintiff,  daughter  of  the  testator, 
sued  his  brother  defendant  No.  1  and  de- 
fendants 2—4  <>xeca*ors  who  had  obtained 
probate  limited  to  iho  Presidency  of  Madras 
from  the  High  Court  at  Madras  in  respect 
of  property  in  INIadras  and  also  from  District 
Court  Bangalore  in  respect  of  property  In 
Mysore,  that  the  tru.sts  of  the  will  should 
bo  carried  into  eflecl,  and  if  necessary  the 
whole  estate  should  bo  administered,  that 
the  proceeds  of  policies  insured  in  the  name 
of  the  testator  should  be  paid  into  Court 
ai.d  the  income  of  the  fourth  fiftija  thereof  bo 
ordered  to  bo  paid  to  the  plaintifi  for  life  and 
that  the  right  of  the  plaintiii  to  receive  the 
rest  of  the  income  thereof  after  the  lifetime  ol 
her  mother  should  be  declared  &c.,  &o.  The 
will  gave  tho  plaintiff  right  to  receive  the 
income  claimed  by  her.  It  also  stated  that 
the  testator  has  assigned  th*}  policies  for 
convenience  in  favor  of  his  son  defendant  No. 
1.  Defendants  Nos.  1  aud  3  did  not  at  the 
time  the  suits  were  instituted  'dwell,  or  carry 
on  business  or  personally  work  for  gain  with- 
in the  jurisdiction  of  the  Court,  but  defen- 
dants Nos.  2  and  4  resided  at  a  place  with- 
in  the  jurisdiction  of  the  Court.  It  waa 
found  that  the  trust  property  had  not  come 
in  the  hands  of  defendants  2  to  4.  The  suit 
was  filed  when  defendant  No.  1  repudiated 
the  will  of  his  father. 

Defendant  No.  3  did  not  raise  any  objec- 
tion to  tho  jurisdiction  of  the  High  Court  to 
try  the  suit. 

Held,  that  a  decree  passed  against  a  fo- 
reigner who  submitted  to  the  jurisdiction  of 
the  Court  is  not  vMra  vires. 

Per  Chief  Justice.— Tho  High  Court  had 
no  jurisdiction  against  Defendant  No.  1  as 
the  whole  cause  of  action  did  not  arise  in 
Madras  and  leave  to  institute  the  suit  had 
not  been  obtained.  Cook  v.  Gill  L  R  8  C  P 
107  followed.  But  the  Court  had  jurisdic- 
tion against  defendant  No.  3  who  had  sub- 
mitted    to  the   jurisdiction. 

The  plaintiS  was  entitled  to  the  relief 
claimed   as  ag<iinst  defendants   2  to  4. 

Per  Davies  J. — As  the  plaintifi  was  en- 
titled to  be  paid  wherever  she  might  be  so 
long  as  the  place  was  within  reasonable 
reach  of  the  executors  or  tho  active  exe- 
cutor defendant  No.  1  the  whole  cause  of 
action  arose  in  INIadras.  But  by  Interna- 
tional la»v  the  defendant  No.  1  was  not 
amenable  to  tho  jurisdiction  of  the  High 
('ourt  in  a  personal  action,  although  the 
whole  cause  of  action  arose  in  JMadraB,  as 
he  had  not  submitted  to  the  jurisdiction  of 
the  Court. 

The-  taking  out  of  probate  did  not  amount 
to  a  submission  by  the  1st  defendant  to  the 
jurisdiction  of  the  Court  in  the  matter  of 
this   suit.     22  Cat  222  folloiocd. 

The  High  Court  ordered  the  plaintiff's 
costs  to   be  paid  out  of  the  estate  aud    the 
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defendants    to  bear    thoir    own    costs,     VEN- 
KATALUTCHMI     AMMAL  v.     SRIRUNGA 
PATNAM  SllUNAVASAMURTHY.    M    L    J 
1901  P  91. 

^  01 :  l2—L&Uers  Pat.mt,  Article  12— ''Suit 
for  lantl  or  other  imyn  <vc(ible  property" — Suit 
for  recovery  of  miOrtgige-d'i'bt~-J-urisdiclion  of 
High  Court— Mortgaged  land  situated  outside 
junsdiction    of  High   Court 

A  "suit  for  land"  wiihin  th«  moaning 
of  arbiclo  12  of  tlio  Lotters  Patent  includea 
any  suit  in  which  a  decree  is  asked  for 
operating  direcUy  upon  the  yand»  and  there- 
fore includes  any  suit  brought  to  enforeo 
a  security  upon  land^  such  as  a  suit  for 
the  sale  of  land  ecjuitably  mortgaged  by 
deposit  of  title  deeds  The  phrase  "suit  for 
land  or  other  immoveable  property*^*^  includes 
all  suits  mentioned  in  clauses  (a),  (6)^  {c\  {d)>, 
(e)  and  (/)  of  section  16;  of  fche  Oivil  Proce 
dure  Code.  9  B  L  B  171  followed y  IS.  Mad 
142,  10  Mad  448,  9  A  HC  R12,9  WR  170,  1  I 
J  N  S  40  and  319  referred  to.  NALUM  L  xK- 
SHIMIKATHAN  v.  KRISHNASAWMY  MU- 
DALilAR.     27  M  157. 

6  Cl  r  12— Cause  ofacMou — Pro-note  pay- 
able in  Madras  —  Duly  stamped— Pro-note 
stamped  immediately  after  signature.  21  M 
259U01341  PII. 

7  Gl :  12— Award  relating  to  property  part- 
ly outside  the  jurisdiction  to  file  award  and 
pass   decree.     24  M  31 'Jol ;  1712    PI. 

8  Cl :  12— Letters  Patent,  Article  12 — J>ur%s- 
diction  of  High  Cmrt — Immovable  property  si 
tuated  out  side—  Movable  porperty  situated  with- 
in the  jurisdiction — Pa'ti'il    partition. 

The  plaintiffs  sued  their  deceased  fatker^s 
brothers  to  recover  from  them  their  shares 
in  the  family  property,  which  consisted  of 
the  capital  and  profits  in  a  certain  business 
in  the  town  of  Madras,  and  two  houses  and 
land  situated  outside  the  original  civil  juris- 
diction of  the  Madras  High  Court.  There 
was  no  immovable  property  situated  within 
the  jurisdiction,  and  no  leave  to  institute 
the  suit  had  been  obtained  under  Article  12  of 
the  Letters  Patent.  Plaintiffs  asked  that  the 
first  defendant  might  be  ordered  to  account 
for  the  estate  which  had  come  to  bis  hands 
as  an  executor  de  son  t  )rt,  for  an  adminis 
tration  order,  for  the  appointment  of  a  Re- 
ceiver, and  that  they  may  be  pot  in  posses- 
sion of  their  shares.  An  objac'ion  being  rais- 
ed as  to  the  Jurisdiction  of  the  Coui't  to  en- 
tertain the   suit  — 

jH.^/,  that  the  suit  waa  ons  for  land  or 
other  immovable  property^  within  the  mean- 
ing of  Article  12  of  the  L3tter-^  Pa^e-it,  in  so 
far  as  it  claimed  a  share  of  tho  t  om^,s  and 
lands  outside  the  juiisdiotion. 

Held,  also,  that  the  Court  had  jurisdic- 
tion to  entertain  the  .suit  in  so  far  as  it  re- 
lated to  the  movable  property  situated  with- 
in the    jurisdiction. 

The  Couft  may  decree  a  partition  of  the 
movable  property  within  its  jurisdiction, 
while  deoliuit.g  jatisd.ction  as  to  the  immov- 
able property  suaate  outaide  the  jurisdictioa. 


Letters  Patent,  Madras    (Contd.) 

ABDUL  KARFM  SAHlBv.     BAORU-DEEN 
SAHI13.    23  M  216 

9  Cl:  12-(JivU  Procedvtre  Code  I88;i:  Sec- 
tion 16,  16  A,  17    and  373. 

In  pursuance  of  the  order  granting  leave 
to  institute  a  suit  in  tbe  original  side  of  tha 
High  Court  a  suit  was  brought  but  subsi- 
quontly  withdrawn  to  sue  again  in  respect  of 
the  same  matter.  Application  was  nxade  for 
pornaission  to  file  a  Iresb  suit  regarding  tha 
same  subjiect-matter.  Tbe  penmssion  applL- 
ed   for  was  refused. 

Held,  that  the  force  of  tbe  order  granting; 
leave  was  exhausted  by  tbe  institution  of  tbe 
suit  in  pursuance  of  the  order,  consequently 
when  the  plai^ntiff  applied  for  leave  to  in« 
stituate  a  fresh  suit  regarding  the  sam^  sub- 
let matter  the  Court  was  com|>eteiit  to  grant 
or  refuse  the    leave  as  it  deemed    proper. 

The  High  Court  declined  to  interfere 
with  the  order  refusing  leave  as  passed  ia 
tho  due  exercise  of  discretion.  SABHAPA- 
THI  GURUKKAL  «  LAKSHMU  AMNLLLu 
84  M  293. 

10  Ci:  15— Letters  Patent,  Section  IS—Ordtr 
to  furnish  security,  under  section  107y  Criminal. 
Procedure  Code— Order  in;  criminal  trial — 
Order  of  single  Jkidge  in  revision — "  Judge- 
ment. " 

Held,  that  an  order  of  a  Magistrate  direct* 
ing  a  person  to  furnish  security  for  keeping 
the  paace  under  section  ICKT  of  the  Criminal 
E*rocedure  Code  is  an  order  in  a  criminal 
tria.1  and  con8eq;uently  any  order,  which  may 
be  passed  on  appeal  or  in  revisioain  oonnea- 
tion  with  such  proceedingp,  is  also  an  order 
in  a  orir£binal  triak  And  no  appeal  lies  from 
it  urider   section    15  of    tbe    Letters  Patent. 

Per  Russel,  J. — Tbe  refusal  of  a  single 
Judge  of  the  High  Court  to  interfere'with  tbo 
order  of  a  Magistrate  directing  a  person  to 
furnish  security  for  keeping  the  peace  under 
seo-tion  107  of  the  Criminal  Procedure  Code  is 
not  a  ••  judgment**.  In  re  S.  RAMASAMI 
REDDI.    27.  Wr.  3^4—14  M.  L.  J    394 

11  Cl  15— Order  as  to  costs — Judgment.  17 
M.L.J.  569,  Col.    67^,  P  II, 

12  CL  15.-- Letters  Patent — Article  15. 

No  appeal  lies  under  the  Letters  Patent 
against  an  order  refusing  a  stay  of  execution. 
—  14  Mad  y  88,  folioufed;  23  Mad.^  339,  distin- 
guished. 

SRIM  ^NTURAJ\  YaRLAGADD^  DUR- 
G  A  PR  A  S A  DA  NAY  A  DU  v.  SRI  M  A  N  TU 
RAJA  YAULA  G\DDA  MALLIKXRJUNA 
PRASADA  NAYaDU.  24  M,    858 

IS  ('I  15 -Letters  Patent,  Madras — Ap- 
peal against  order  refusing  assignee  to  be 
brougbL  on  record.  24,  M   252,  Ool.  412,  P.  II. 

14  Cl  15 -Security —  Refusal  to  receive 
judgment— Le!  ters  patent — Appeal  Ordar 
refusif  g  to  receive  siecurity  for  casta.  12,  M, 
L   J   34,  Ool.    1395,  P.  1. 

15  1.  15  Ii;tters  patent— Article  15  — 
OrJer  directing  appellant  as  receiver  to  ad- 
v-ino.e  money  to  one  of  the  parties  for  defence 
24  M    511,  Gol.  1393,  P.  H. 

16  Ui  15— Letters  patent   Artiele  15— Ap« 
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peal  against  order  directing  plaititiff  to  fur 
nisb  aucuritv  for  costs— 26  M.  502,  Ool.  13y4, 
P.  II. 

17  '  n5_-Appeal— Oudh  Courta  Aot  XIV 
of  1891  S.  B— Jurifidiciion  to  hear  appeal. 
6,    ).  W.  N.7bl,  Co),     1398,  P.  II. 

18  0115 — Letters  patent — Appeal  against 
order  directing  plaintiff  to  furnish  security 
for  oobts.  20,  M.  502,  Col    1394,   P.  II. 

19  CL  15— *  Judgment  ' — Order  shutting 
out  evidence  is  a  judgment  and  appealable  as 
sucJi  ,• 

AD  order  refusing  to  issue  a  commission 
for  the  examination  of  witnesses,  whose  per 
Bonal  attendance  cannot  be  enforced,  affects 
the  right  to  produce  eviden-ce  relevant  to  the 
issues  in  the  suit  and  is  a  judgment  within 
the  meaning  of  clause  15  of  the  Letters  Pa- 
tent and  appealable  as  such.  That  the  Judge 
faai  a  discretionary  power  does  not  affect  the 
appealability  of  the  order.  MaRUTHaMU- 
THU  PILLAI  V.  KRISHNaMACHARIAR  80 
M  143. 

20  CI  15— Letters  patent— Section  15— 
Appeai-13,  M.  L.  J.  4<)7,  Col.  1262,  P.  I. 

21  CI  15— Letters  patent  Article  15~Judg- 
meut — Order  dismissing  application  by  a 
judgment — Creditor  for  a  sum  of  money  in 
the  hands  of  the  official  assignee  to  be  paid  to 
him.  25,  M.  406  See  Insolvent  S.  372,  Civil  Pro- 
cedure Code  (Act  XIV  of  1882.) 

82  CI  15— Summary  suit  for  damages  for 
wrongful  distraint  — Proper  patta  not  tender- 
ed-Jurisdiction  of  summary  Court.  27,  M. 
340  S^e  Madras  Bent  Recovery  Act  (VIII  of 
1865  Madras)  S.  49. 

23  CI  15— Letters  patent,  clause  15  — Ap- 
peal— Person  claiming  interest  in  the  pro- 
perty attached.  25,  M.  595— M.  L.  J.  1901,  P. 
346,    Col.  1269,   P.  I. 

24  CL  15  Letters  Patent,  Article  15 -Judg- 
ment— Older  not  deciding  question  of  right, 
b2it  merely  refusing  to  entertain  revision. 

The  plaintiff  whose  suit  was  dismissed  by 
a  Small  Cause  Court  applied  to  the  High 
Court  for  revision  under  section  25  of  the 
Provincial  Small  Cause  Courts  Act.  A  single 
Judge  refused  to  entertain  the  application.  On 
appeal  under  section  15  of  the  Letters  Patent 
it  was  contended  that  no  appeal  lay  against 
the  order  of  the  single  Judge  under  article  15 
of  the  Letters  Patent. 

Held,  dismissing  the  appeal,  that  the 
word  "  judgment "  under  section  15  of  the 
Letters  Patent  necessarily  implies  the  deter- 
mination of  some  question  of  right  or  liabi- 
lity in  issue  between  the  parties  and  that  no 
appeal  can  lie  against  an  order  passed  in  re- 
vision unless  it  is  more  than  a  mere  refusal 
to  entertain  revision  ;  there  may  be  such  a 
mere  refusal  notwithstanding  the  records  are 
called  for  or  the  parties  heard,  neither  of 
those  circumstances  nor  the  award  of  costs 
against  the  party  applying  for  revision  would 
necessarily  make  the  order  a  •'  judgment.  " 
CHINNASAMI  MUDALI  v.  ARUMUGA 
GOUNDAN  27,  M,  432- 
26    01.   15— Judgment— Order  of    a  single 


letters  Patent,'Madra8    (Contd) 

judge  of  Higli  (3ourt  on  appeal,  sotting  aRid6 
order  of  lowtr  Court  refuHing  coniininHiot)  fot 
examination     23.  M,  28    Cul.    17    P    1. 

26  CI  15  Logal  practitioner  V>.kil — 
Rules  framed  under  the  .Act  -  Vakil-i  fco  in 
HUit  for  declai  iitioD.    25,  M   o54,  Ool  17  I'  I. 

27  CL  15--Lciteis  Patent,  Article  iry*  judg- 
ment ^'  —  Order  refusing  leave  lu  appeal  in 
forma  pauperis — Appeal. 

No  appeal  lies  under  the  Letters  Patent 
against  an  order  of  a  single  judge  refusing 
leave  to  appeal  in  Jot  ma  jxiupetis. 

The  use  ol  tlie  words  "  may  be  allowed 
to  appeal,  "  in  section  592,  Civil  Procedure 
Code,  implies  that  a  discretion  is  vested  ia 
the  judge  to  allow  or  disallow  the  pctitioQ 
The  exercise  of  such  di>cretion  is  not  a 
"  judgment,  "  i.  e.,  an  adjudication  on  any 
right  or  liability  in  dispute  between  the 
parties  to  the  suit,  and  unless  it  is  a  "  judge- 
ment, "  within  the  meaning  of  section  15  of 
the  Letters  Patent,  t!:ere  is  no  appeal — 22 
Mad.,  109  ;  23  Mad.,  169,  at  p. 170,  24  Mad., 
'6b8,  followtd.  Al'PASAMI  PILLAI  V.  SOMA 
SUNDKA  MUDALIAR,  26    M    437- 

28  CI  15-  Liability  for  negligence  and 
damages  to  goods— Bill  of  lading  — Provisoa 
as  to  exemption  from  liabili.y,  efiect  of 
English,  American  and  Indian  law — 18,  M 
497-  4,  M   L  J,  110.    182,  P  1. 

29  I5i  36— Right  to  recover  money  had 
and  received  to  plaintiffs  use  unaffected  by  3 
72.     25,  M.  548  Col.   331,  P  I. 

30  Cl  28,  29— Power  to  stay  criminal  pro- 
ceeding ordered  by  Civil  Court  S.  15,  Charter 
Act  S.  28,  29   4,  M.  L.  T  186,   Col,  1119,  P.    II. 

31  Cl  34,- Probate — Jurisdiction  of  High 
Court  to  grant. 

Where  the  testator  did  not  live  in  the 
Presidency  of  Madras  nor  did  she  leave  any 
goods  or  effects  within  the  limits  of  tha 
Presidency,  held,  that  the  High  Court  had 
no  jurisdiction  to  grant  probate  of  the  will 
left  by  her.  IN  THE  MATTER  OF  ROSE 
LEARMOUTH.    24,  Mad.   120. 

82  Cl  36— Undue  influence — Deed  execut- 
ed under-  Fiduciary  relation  — Deed  between 
person  standing  in  Letters  patent — 29.  M.  1, 
Col,  435.    P.  II. 

Letters  Patent  Appeal. 

1  Judgment  of  the  affirming  judge-Deorea 
—Points   of.     11  M  L  J  10  Col  1230  P  I. 

2  Security  for  costi— 27  M.  121  Col.  1858 
P,  I. 

Lettetpwa  property. 

1     Budhist    Law — Atietpa     property— Out 
of  time  grandchild,  share  of — Estate  of  grand- 
parents.    1  L  B    R   1900  1902   P  93   Col    246 
P    II. 
Lex  Loci. 

1     Illegal   marriage  —  Brahman    marrying 
a   chatri    (Rajput)    girl — Illegitimacy    of    the 
issue.     3  A  L  J  209  Col  282  P  II. 
Lex  Loci  rei-sitae. 

1  International  law — French  citizens  in 
British  India  —  Marriage  settlements— 9  0 
W   N  394—32  0  631  Col  286  P  II. 

2  Yaluatioa  of  compensatioa  —  AcquirQi; 
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building  before  acquisition  —  Whothor  the 
valuo  of  buildings  to  bo  awarded  to  the 
ownor.     2G  B  1  Col  8a7  P  I. 

Libel 

1  Action  for  —  Abatomont  of— Death  of 
appellant  iiftor  appoul  filed,  but  boforo 
hearing  of  appeal.     20  B  597  Col  1280  P  I. 

2  Daraagoa — Specific  Uemody — Civil  ac- 
tion-Special  damages— 9  C  W  N  195  Col  889 
P    II. 

3  DofamatioQ  of  class — An  individual  of 
that  class  can  sue  fair  comment — Privilege 
—Cause   of  action— 35  C  495  Col  1051    P  II. 

4  Privileged  occasion — Right  of  parson 
attacked  to  defend  his  character  against 
false  charges  Honest  and  bona-fide  answer 
adequate  to  occasion.  9  0  W  N  370—32  0 
318  Col  1298  P  I. 

5  Privileged  occasion— Defamatory  state- 
ments in  report  submitted  to  superior  officer. 
27  B  585  Col  889  P  II. 

6  Privileged  occasion — Welfare  of  society 
not'servod  by  such  business— Information  re- 
garding business  men  supplied  to  subscribers 
for  consideration  —  12  C  W  N  1053  Clo 
2161  P   I. 

7  Privileged  communication— Malice. 
Held,  that  if  what  the  defendants    wrote, 

was  written  bona  fide  in  answer  to  an  attack 
made  upon  them  by  the  plaintilT  and  for  the 
Bole  purpose  of  defending  themselves  irom 
Buch  an  attack,  the  occasion  must  be  held  to 
be  privileged,  for  every  person  has  a  right  to 
defend  bis  character  egi'nst  false  charges 
and  in  repelling  such  ci;;.rgeg,  the  person 
charged  may  retcr'u  upon  hisf  assailants 
when  such  retort  is  a  necessary  part  of  hia 
defence  or  fairly  arises  out  of  the  charges 
made  against  him. 

The  question  in  such  cases  will  be,  was 
what  the  defendants  said  false  to  their  know- 
ledge or  was  any  part  of  tho  statements  or 
retort  irrelevant  and  unconnecte«l  with  the 
Decision  whence  the  privilege  was   derived. 

For  if  the  statements  made  were  false  to 
the  knowledge  of  the  defendants  the  privilege 
was  destroyed  or  if  a  portion  of  the  state- 
ment was  irrelevant  ai-.T  unconnected  with 
the  matter  in  dispute  the  privilege  was  des- 
troyed or  rather  there  was  evidence  of  ex- 
press malice  to  destroy  the  privilege. 

The  proper  test  in  enquiring  whether 
the  nature  of  the  words  by  themselves  affords 
evidence  of  malice  is  to  take  the  facts  as  they 
appeared  to  the  defendaat's  mind  at  the  time 
of  the  publication  and  to  ask  whether  ihe 
words  used  as  such  aa  the  defendant  might 
have  honestly  and  bona  fide  under  the  cir- 
cumstances employed  lor  if  so  and  the  de- 
fendant honestly  believed  the  plaintiff's  con- 
duct to  be  such  as  ho  described,  there  is  no 
evidence  of  malice. 

The  particular  expressions  ought  not  to 
be  too  closely  scrutinised  provided  the  in- 
tention of  the  defendant  was  good  and  he 
acted  bona  fide.  RAI  AMRITA  NATH  v. 
ABHOY  CHURN  GHOSE  AND  PARMATHA 
CHAHDRAKAB     8  C  W  N    '^^1- 


Lex  Loci  Rei-Sitae    (Gontd.) 

8  Privileged  communication — Privilege — 
An  accused  person  i«  privileged  in  respect  of 
queations  put  in  good  faith  lor  tbo  purpose 
of  defending  himself.  81  M  400  Col.  890  P.  II. 

Liberty  to  file  fresh  suit 

1    UoB-judioata — Any  Matter — Court  giving 
leave    to    bring   fresh    suit.     C  B  Jj   R  594  col 
1012   P  I. 
License. 

1  Licenso— License  not  f orf  cited  by  license* 
denying   title   of  the  grantor  of  the  license. 

A  licensee  does  not  forfeit  the  license 
by  denying  the  title  of  the  grantor  of  the 
license.  DHARM  KUNW.^R  v.  FAKIRA. 
W  N  A  1901  P  167. 

2  Lioense— Eating-House — Commissioner 
of  police — Discretion  to.  refuse  license — Act 
XLVIII  of  18G0,  S.  11,  12- Construction.  26 
B  396  col   447  P  I. 

3  For  cremation  ground — More  licenses 
permitted  to  use  a  piece  of  land  as  a  cre- 
mation ground -En  joymeir  of  tho  use- 
Licensees— Pleading.  ■•' B  Ij  It  310  0011387 
PI. 

4  Easements  Act  (Y  of  1882),  Section  60, 
clause  (h)  — License.  Bccovaiion  of,  when  not 
'permitted  -  Work  of  •permanent  character. 

Under  section  GO  (6)  of  tho  Easements 
Acta  license  cannot  be  revoked  in  case  thp 
licensee,  acting  upon  tho  license,  has  exe- 
cuted a  piece  of  work  of  permanent  cha- 
racter in  the  construction  of  which  he  must 
have  incurred  expense.  The  expros.«ior  'work 
of  permanent  character*  denotes  some  work 
which  is  not  merely  of  a  temporary  nature 
and  would  include  the  erection  of  a,  kncha 
thatch  house.  8  East's  Reports  308  referred 
to.  NASIR-ULZAMAN  KHAN  v.  aZIM-UL- 
LAH.    29  A  741  =  A  L  J  765. 

5  Revocation  of — Lessee's  right  of  pri- 
vacy. 3  A  L  J  670-A  W  N  190G  P  283  ool 
733    P   I. 

Lien. 

1  Of  agent— Lien— Indian  Companies  Act, 
Scope  of— Effect  of  winding  up  order.  3  M 
L  T   247  col    368    P  I. 

2  Lieji  on  'papers— Attorney  and  client — 
Discharge  of  solicitor— By  clunt  — By  attorney 
— Change   of  attorney —  Costs. 

If  the  client  himself  discharges  the 
solicitor,  the  latter  is  entitled  to  hold  the 
paper?  till  his  costs  are  paid  or  a  satisfac- 
tory undertaking  given  that  such  costs 
would  be  paid.  But  where  the  attorney  dis- 
charges himself  expressly  or  by  implication, 
he  has  no  such  right  and  be  has  to  make 
over  the  p^^pers  to  the  new  attorney  whom 
the  client  proposes  to  go  retaining  his  lien 
on    such    papers. 

When  attorney  once  undertakes  the 
conduct  of  his  client's  case,  be  is  bound 
whether  the  cleint  is  rich  or  poor,  to  pro- 
ceed with  due  diligence  and  honesty  in  pro- 
secutipg  the  case.  The  law  has  'provided 
him  with  means  for  realising  bis  costs  from 
his  client.  2  Mylne  and  Craig ^  p.  183,  fol- 
lowed. 

The  attorney  in  this  case  was  held  11- 
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iiblo  fur  the  costs  of  application  for  change 
u£  aLloruey  ior  vviougiy  oppoaiug  it,  ATOOij 
l.llUiSDEUA  MOOKJKUJiiiE  v.  S  O  S  H  I 
BHUbHAN    MUKEUJKE.     29  C  68. 

2  (a.).  Liability  of  ealatu  iu  his  charge 
to  crediiora  —  Lion — Bauian  lien  ou  gooda. 
3U  O  'Jdl.     ISee  litcciver. 

3  ^t  Bank  on  a  ^  ompany'a  gooda — Powers 
of  Diiectorb — Acta  iu  exceaa  of  powers— 
KaLiticatiun— Lieu— 106  B  L  Li  1902—57  B  R 
iyU2  uol  300  P  1. 

4  (Jharier  party  —  Time  Charter  —  Sub- 
chaiter  —  Bill  of  lading  — Lien  —  Without 
prejudice  to  thid  Charter  —  28  B  573-6  B  L 
K  7i3-Col  183  P  11. 

5  Sale    of  mortgaged    property   by  one    of 
several     judgment  debtors  —  Bight    of     pur 
ch&aer— Lien.    26  B  379—4  B  L  H  61  col  :  566 
PI. 

6  Of  co-aharer  paying  land  revenue— Au- 
thority of — Charge  ou  property — Unsolioittid 
payment  ou  behalf  of  auoLUer.  26  B  437—4 
BLR   90   col ;    1259    P  I. 

7  Creation  of  state— Under-teuure  holder 
making  deposit -Suit  for  possession— Statu- 
tory lien— Contract  revived-Estoppel-Silence. 
7  C  L  J    604  col :   620  P   II. 

8  Lien,  additional— Cotls  of  [repairs— Fur- 
ther appeal—  Valuation—  hedampHon. 

A  sued  B  for  redtmption  on  payment  of 
Bs.  323.  The  Court  of  first  instance  found 
Bs.  1,168  due  to  B  and  made  redemption  con- 
diiioual  on  payment  of  that  sum.  The  Lower 
Appellate  Court  reduced  the  amount  to 
Bb  604. 

Htldy  that  the  value  of  the  property  in- 
volved  in  the    decree  was   over  Ba.  1,0U0. 

Hdd,  further,  that  the  amount  decreed 
lor  repairs  was  as  much  part  of  the  mouey 
payable  belure  redempiiou  as  was  the  ac- 
tual mortgage  coubideraiiou  due  and  was 
therefore    luvuived    iu  the  docrue. 

Heid^  also,  that  a  ducumcut,  which  mere- 
ly provides  thai  LUo  amouut  advaucod  uuder 
it  muat  bo  rt-paid  wheu  the  murigage  iy  re- 
deemed, and  which  does  not  mako-  payment  a 
co'idition  precedent  to  redemptioL.,  dues  nut 
create  an  addiiional  lieu  ou  che  property. 
KiSHEN    CHA2SD   v  TAj  D1JS[.     197  P  L  ii 

1908. 

^  Of  Guardian  and  Wards— Mortgage  by 
Guardian— Guardian  mukiug  him&oit  person- 
ally liable— Guardia-u  entitled  to  retaiu  pos- 
BfcBSion  uutu  debt  is  dischargeu  — Purchaser 
from  ward  not  entitled  to  possesbiou,  15  M 
L  J  iS33  col;  2128    P  1, 

10  Maritime  —  Admiralty  Jurisdiction — 
Maritime  lieu— Damage  doue  by  a  ship.  29 
C  402  col  :  2024    P  1. 

11  Of  Mortgage— Part-Proprietor— Mort- 
gage lien— Traubfur  of  Property  Act  (IV  of 
18a2)   S  72,  30  C    794  col  ;  329  P  I. 

12  Mortgage  -  Lien  ou  mortgaged  pro- 
perty—Morigugee— Joint  purchase  of  mort- 
gaged properly  by— Mortgagor,  objection  to 
sale  by.     31  (J  370  col :    7i9    P  l. 

13  Claim  by  puisne  iucumbraucer— Prior 
inoumbrancer      party    defendant— Li«n     of 


[  Lien    (Contd.) 

\  prior  mortgagee— Apportionment  of,  among 
several  properties.  I  L  B  B  1900  02  P  210  col : 

I  468    P  II. 

14  Of  pleader — Agroomont  not  filed  ia 
court— Contract  Act  (IX    of  1872)  S    217,    218 

!  —Lieu  — 27  :\I  512  col  :  509    P  I. 

I  15  Of  purchaoer— Suit  for  pre-emption  of 
two  villages  out  of  a  large  number  convey- 
ed by  the  same  sale-deed — Couri-fee  dibiinot 
subjects.  A  W  N  104  P  210-27  A  166  col: 
123    P  I. 

16  Of  Solicitor — Costa— -Lien — Compro- 
mise of  suit  by  partios— Summary  jurisdictioa 
— Motion  by  ajliciior  lur  liia  coois — Condi- 
tional  payment.     6  B  L  B  879  col  :    1407  P  I. 

17  Summary  Jurisdiction.— ('csts — Solici- 
tors coats — Lieu — Compromise  of  suit  —  High 
Court— Jurisdiction  of.  7  B  L  B  647  col  :  1120 
P  II. 

18  Of  vendor  and  purchaser— Vendor's 
lien  for  uupaid  purchase  money  — Charge  on 
property  sold— Abandoomont.  31  A  M  57 
col  ;    596  P  I. 

19  Of  Vendor-  Suit  to  obtain  a  declara- 
tory decree  or  order  where  consequouiial  re- 
lief is  prayed.     6  C  W  N  157  col :  104  P  I. 

20  Of  vendor — Contract  to  sell — Breach 
of  contracb--Bight  of  buyer  to  reject  g  ..oda 
aa  being  of  inferior  quality- Acceptauce  by 
buyer  by  direcUug  dolivery  to  third  person. 
7  0  W  N    562-30  »;   649   col  :    351  P  I. 

Life  estate 

1  luWmdxx'LiQ.w —See  Hindu  Law — Widon) 
col:    1293  to  1283  P    IL 

2  In  Mahomedan  Law— See  Mahoin  dan 
Law. 

Lifeiusurance. 

1  Cost — Marriage  of  a  co-pa-cener — Joint 
family — Separate  ^self-acquired  property.  13 
M  L  J  75  col:    1240   P  IL 

Note:  13  M  L  J   75  read  for  8  M  L  J  57. 

2  See   Insurance   col :    1357,  1358  F  II. 

Life    Interest 

1  Sale  lu  execution  of  a  decree  upou  mort- 
gage by  the  holder  of  a  life  interest.  6  O  Q 
305. 

See  Armenian  Christian. 
Life  Tenant 

1     Life  Tenant's    right    to    work    min«a  — 
Maiuteaanoe  grant  iu  Dhalbhum  estate.     2  G 
L  J  20  col  ;    731  P  I. 
Liglit. 

1  See  Easement  col  ;  917   to  919  P  II. 

2  Easement— Ancient  lights,  obstruction 
of.  12  C  W  N  519—35  C  661  col  :  2169  P  I. 
Light  and    air. 

1  ii  iancLion  — Substantial  loss— Six  utere 
suo  ut  alieui  uon  loedas.  138  P  L  B  1902 
ool  :    1635  P  I. 

2  See  Easement—Light  and  Air.  916,  917 
P  IL 

Limitation. 

A.  Acoounta. 

B.  Acknowledgment. 

C.  Acquisition    of  ownership, 

D.  Addition    or  striking   off    of    partiegi 

E.  Adverse   possession, 

F.  Alternative   plea, 

G.  Appeal. 


(     1597    ) 


DIGBST  0^  OlVlL  0A8E8 


(     1688     ) 


Limitation    (Contd.) 

H.  Applications. 

I.  ApplioatioQ  of  limitation  to  tVllt  and 
proceedingrt   undor    spocial   and    local    Laws 

J.  Bonds, 

K.  Cause    of  notion, 

L,  Computation    of  time. 

M.  Construction    of. 

N.  Continuing    vvroiig  or    breacb, 

O.  Continuous  running  of  time. 

P.  Court's  duty    ti  consider    suo    tnotu . 

Q.  Delay  in  appealing— Sufficient  cauee. 

R.  Deposit   on  tiie  day. 

S.  Disftbility  to  sue. 

T,  Easements. 

U  Exclusion    of  time. 

V.  Execution    of  decrees. 

W.  Exemption  of  limitation, 

X.  Extinguishment. 

Y.  Issue  of, 

Z.  Minority. 

a.  Payment   of  Interest. 

h.  Payment  of  part   principal, 

0.  Plea    of  limitation. 

d.  Prescription    right. 

e.  Revival   of  right   by  statute. 

f.  Saving   of. 

g.  Starting  point. 

h.     Sufficient   cause   for  delay, 

i.      8uit8. 

j.      Time  fixed   by  court. 

A.  Accounts. 

See   Limitation  Act   IX  of   1808  Art:     57 
and   85  col ;  1843,    1844,  1866    P  I. 

B.  Acknowledgment. 

1  By  Agent— Acknowledgment  by  one  of 
two  mortgages.     1  A  L  J   365   col  ;    1774   P  I. 

2  By  Agent— Acknowledgment  by  one  of 
the  oo-mortgagors Duty  authorized Re- 
quisition of  English  mortgage.  25  M  220  col: 
1787    P  I. 

8  Alteration  of  date  of— Oral  evidence  as 
to  date.  3BL  R  574—26  B  128  col:  1775 
P  I 

4  Alterations  in  a  document,  and  in  ac- 
knowledgment. 25  B  616  col:  34  and  171 
P  I. 

5  Of  balance  of  account— Balance  struek — 
Cause  of  action-  Novation,  88  P  R  1904  cols* 
32  and    292    P  I 

6  Of  balance  of  accounts.  25  B  330  col  • 
1784    P  I. 

7  Deposition  in  a— Acknowledgment  of 
liability  to  save  limitation  must  be  stated  in 
a  plaint.     30  C  699  col  :  35  P  I. 

8  During  holidays-Acknowledgment  given 
during  vacations  after  the  expiration  of  the 
period  prescribed  for  suit.  26  B  782  col  • 
1774    P  1. 

9  Execution  proceedings,  applicable  to— 
Application  to  sue  in  forma  pauperis.  8  C 
W  J^J  70  col  :  1631  PI. 

10  Execution  proceedings-Judgment  debt 
6  0  W  N  766  col  :  1785  PI. 

11  Execution  proceedings— Debt.  6  A  86 
col :  1790  P  I. 

12  By  guardian— Decree  against  father- 
Suit  against  son  after  fathtr'd  death.  27  M 
243  col  :    1843  P  I, 


!  Limitation    (Contd.) 

13  By  guardian  — Debt--Part  payment-^ 
Acknowl  idgm«nt  of  liability.  3  B  L  ii  817 — 
26  B  221  col  :    811  P  I. 

14  By  guardian — Acknowledgment  by 
mother  on  behalf  of  her  minor  aon.  4  B  Ii 
R812   col  :    1775    P    I. 

15  Identify  of  creditor  and  debtor— Ao- 
knowledgmont  by  one  of  the  oomortgagora, 
25    M  220  col  :    1787    P  I. 

16  By  J  lint  contractors— Acknowledgmenfc 
of  debt  by  ooo  partner--DiH8olutiou  of  part- 
nership.    26  B  42  col    :  378  P  I. 

17  By  minor — An  acknowledgment  of 
liability  by  a  minor  is  not  efficacious  withia 
the  meaning  of  S  19  Limitaiiju  Act.  59  P  R 
1901    col  175    P  I. 

18  By  mnrtgagea  assigning  wrong  date.  26 
A  813  col  :  1778  P  I. 

19  By  one  mortgagee — Authority  of  man- 
aging member.     25  M  220    col  :    1787  P  I. 

20  By    one    mortgagee  —  li;f!eot RecitAl 

concerning  only  some  of  the  mortgaged  pro- 
perties  Liability-  -Limitation,  NARAYA- 
NAN PARAMESWAliAM  v.  NARaSIMHA 
AIYaN  SANKARA  NARAYANA  AIYER.  23 
T  L  R  36.     See  Mortgage— Redemption. 

21  Requisites   of.    30   C  699  col  :   35  P  I. 

22  Requisites  of — Acknowledgment  not 
set  out  in  plaint  can  not  be  relied.  31  0  195 
col  :  1434  P  I. 

23  Requisites  of— Mortgage  suit.  26  M  34 
col    1774    P  I. 

24  Shortage,  certificate  in — Non-delivery 
of  goods  — Suit  for  damages.  26  B  662  col 
1789   P  I. 

26     By     tenant  ^-  Admission    by     landlord 
through  his  pleadet — Cluim  loas  barred  —  Effect, 
The  execution    of  a  muchaUka   by  the  te- 
nant  operates   as  an   ackn.owledgment  of  the 
rent   due. 

Where  an  admission  of  the  landlord 
thpough  his  pleader  that  a  claim  was  barred 
was  contrary  to  the  fact  such  admission  was 
held  not  to  be  binding  on  the  landlord. 
22  M  302,  29  M  556  followed.  KAJANA 
RANGA    ROW  V.   VENKaTaKaMA  AIYER, 

4  M  L  T   83 

(c)     Acquisition  op   ownership,    etc. 

26  '*?ef3   Jjimitation    Act    IX    of  1908  S.  26 
col    1806,    1807  P  I.    and  L.  Act   S.  26  P   II. 
D     Addition   or  striking   off  op     parties. 

27  Auction  purchaser  made  party  alter 
the  expiry  of  one  year.  74  P  L  R  1901  col 
1801    P  I. 

28  Of  beneficiaries— Construction  of  Li- 
mitation Act— Suit  by  beneficiary.  7  C  W 
N   817   col    1609   P  I. 

29  By  Court— Suit  by  manager  of  joint 
family  — Parties  to  suit,  time  for  objection. 
28   B    11    col    l795    P    1.    and    P   II. 

80  By  Court — Suo  Blotu— Joinder  of  par- 
ties—Plea of  limitation.  8  B  L  R  942  col 
1393   P  I. 

81  Of  new  defendant— Partnership — Dis- 
solution of— Suit  for.  69  PR  1902  col  1800 
P   I. 

81  a  Of  executor— Addition  of  new  defen- 
dant—Amendment   of    plaint— 7  o  W   N  575 
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col    212    P    I. 

02  Joiuing  persona  as  plainHffs— Su  ii  b/ 
thB  managing  membor  for  dobt,  due  to  thl) 
family       149    P    R    1907    col    1390  P  I. 

83  Oli;ctioD  aa  to  non-j>inder  mu  t  b.i 
taken  at  Llie  earliest  opporiuaity.  6  f  It.  f 
564    col    1399    V    1. 

84  ^-^evural    plaintiffs    bringing  a  libel  oaie 

—  Striking    all    names  but  one.     35   0  49;j  col 
1051    P    II. 

35  Of  purchaser— Vendee  selling  proper- 
ty to  preemptor  who  has  waived  his  right. 
25    P    R    1903  col    1802    P  I. 

See   also   Lnnitation   Act  IX  oj   1908^8.22 
Cols   1794:  to   1802    P    1. 

E.     Al>VERSE    PossEgeioN. 

(a)  CoDBtruotioa   oi. 

(b)  Of    what, 
(o)     By. 

86  Acts— Essentials  of  adverse  poasession. 
4   B    L    R   964   col    2057   P  I. 

87  Attachment— Right  to  property  and  its 
profits.     26   M   410  col    1810   P  I. 

88  Attachment— Limitation  not  pleaded 
nor  issue  raised.  5  0  W  N  160-28  C  8&  cols 
1720,  1839    P  I. 

89  Commencement  of — Poieession  of  Hin- 
du widow — Maintenance.  4  B  £i  R  355  col : 
264   P    I. 

40-  Comnaencement  of^ — Reg^istratioa  do- 
cument—Priority—Notice  of  posfliession.  27 
B  408    col   491   P  I. 

41  Commencement  oi — Plea  by  tenant  of 
adverse  possession — Ejectment.  26  B  44^  col 
1950   P  I. 

42  Common  mistake-Mortgage  by  widow 
^-Fresh  mortgage  accepted  from  collaterals 
of  widow's  husband.     28   B  87   col:  206&  P  I. 

43  Continuance  of— Plaintiff  and  defend- 
ant— Extended  meanings  of.  7  B  Ij  R  135 
col  :  1718    P  I. 

44  Contract  to  sell— Conflict  between  re- 
gistered elocuments  — Long  possession  by  usu- 
fructuary   mortgagee.     26  M  72  col  :    490  PI. 

45  Difcoutinuance  of  possession  — Posses- 
sion under  decree  subsequently  reversed.  28 
M.  338,  Col   935,  1766,  1874,  P.  I. 

46  Kssentials  of  -  26  M.  410,,  Col.  1810, 
P.     I. 

47  Essentials  of  —  Adverse  possession  of 
person  holding  under  mortgages  -  4  B.  L.  R, 
721—27  B.  43,  Col.  1964,  P.L  i 

(43  read  for  73).  | 

48  Essentials  of  Alienation  of  portion  1 
ef  share    in    the    narwa  — Adverse    possession  I 

—  Appeal.     28  B.  399,  Col.  188,  P  II.  i 

49  Nat  are  of  adverse  possession — 26- B.  I 
617.  Co).  2068,  P.  I. 

50  Of  portion  —  Going  into  possession 
of  Jaiid.     6  B.  L.  R.  1104,  Col.  2070,    P.  I. 

51  Prescription  —  Hindu  Law  —  Dtjcree 
against  father.  3  B.  L.  R.  y7.  Col:  2059,  PI. 
lb)      Adverse  possession  of  what.. 

62  0(  cbur  and  ju  Mgle-  Possession  during 
8ubm<')gor»ce  — Re  npp  arnnce — Poasessioa  oi 
BquaLier.     9  C.  W.  N.  111.  Col.  204;2,  P   I. 

53  Ottquity  ot  redemption —Extinguish,- 
ijcwnt   at  the   right   of,     ft  C.   W^.N.GQi.    6'<«  i 


Limitation    (Contd.) 

Limitation    Act  TX.  of  1^08,  S.  28,  P.  II. 

54  Of  h-irilitary  olBne  -  "ontiiiuou:?  pos  • 
HOUHion  by  nioiaburs  of  H-mi-.r  branch  — 
Extinction  of  rights  of  junior  branch  in 
favour  of  senior  branch.  27  M.  192,  Col. 
1J17,    P.  U. 

§5  Of  limited  intereat-Uuregisbered  lease, 
admisbibility  of,,  to  prove  adverse  posses- 
sion.    17  M.  L,  J.  469i  Col.  471,  PI. 

56  Of  limited  interest  — Acquiescence  by 
guardian — Admissibility  of  unr  igiatered  do- 
oument.  27  B.  615»  Col,  3?,  l\  I.  953,  975 
P,    II. 

57  Qf  trusteeshipr-Poander  of  a  temple 
— Acquisition  of  right  of  truteeship  by  pre- 
scription.    24  M.  219,  Col.  7+,    P.  I. 

58  0*  wakf  property- Adverse  possession 
of  wakf.  9  C.  W.  N,  625.  See  Mahomedan 
Law—Wnkf. 

(c),     Adverse  possession,  by  whom. 

59  Adverse  posaessioo-Suit  by  a  co-sharer 
against  lambardaip  tot  his  share  of  profit. 
27  A.  436,  Col.  1969,  P.  I. 

60,  By  co-sharer- 31  0.  970,  Col.  2056, 
P.    I. 

61  By  CO  sharer— Burden  of  proof.  25  B. 
362,  Col.  2055,  P.  t. 

62  By  co-sharer— Mortgage  of  j^int  im- 
moveable property  by  one  co-sharer  to  dec- 
ree holder  until  payment  of  decree  amount. 
-69  P.  W.  R.  1908,  Col.  1946,  P.  I. 

63  By  daughter— Gift  made  orally— 13 
M.  L.  J.  302,  Col.  2054,  P:    I. 

64  By  father— IMortg_age  by  father  of  pro- 
perty belonging  to  his  minor  son — Gift  of 
undivided    share.     27  B.  31,  Col.  1971,  P.  I. 

65  By  father— Equity  of  redemption— 
Ex-tinguishmant  of  the  right  of— 6.0.  W.  N. 
601,  Gol  2063,  P.  I. 

66  -B//  father— Livutation— Holiday  — Ex- 
piry  of  lijnitation   period   on  a  holiday. 

When  limitation  period  prescribed  for 
a  suit  expired  on  a  holiday  and  the  fait 
was  filed  on  the  next  day. 

Hnld,  that  the  suit  must  be  deemed  to 
have  been  filed  within  limitation  GHULAM 
GH0U3E  SAHIB  KADIRI  aVERGAL  v. 
VENKaTACHALAM     PILLaI.     18    M  L    J 

816  .  r.  ■      ■ 

67  By  guardian Permissive    possessio-a 

does  not  become  adverse  to  the  own^r  by  the 
person  in  pos.sesston  merely  executing  a  will 
disposing  of  the  property  as  his  own,  though 
the  will  may  be  a  rejiistersd  one.  PEMR  \  J 
USHRIPAT.     3BL 

68  By    guardian 
of  inheritance— Life 
over — Mesne     profits. 
23  col  ;  534    P  11. 

69  By    Larabardar 
rf  venue— A  ban  do  nine  I 
against   reversioners 
P  I. 

70  By  manager  — Age 
toppel — ILvideiice.  7'  B 
P  I. 

7J  By  mortgagee-Mortgagee  buying  equity 
of  redenaptiou  after  i^jtaining  money  dectee 
—Liability  of  xnorg^^gee.     9  0  W  N   201—8::  0 


R  673 

natural —  Gift — Estate 

estate    with    remainder 

2   C   ii.    J   238—33    C 

paying  Qovernmont 
t— against  widow  not 
43    P    R   1901     col  :    7 


•it — Q.ver 
L    B   836 


Act- 
col  : 


-Es- 
2065 
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29G  col  :    19  P  II. 

72  i5y    mortgagee Rerlompt.ion — Subgo- 

quont  money  bonds — cloging  the  er[uit.y  of 
rodomption.     27    B    154    col  ;     298    V    II. 

73  l^y    mortga^oo Mortfj;ivgo  by     decree 

holder  out  of  posrte8aiou--Dooreo  for  poasaa- 
Bioa  barrod  by  limitation.  25  A  35  col:  1975 
P  1. 

74  I^y  mortgagee--Tjong  possession  by  usu- 
fructuary mortgagee  under  an  unregidter- 
cd  instrument.     26  M  72    col:    490  P  I. 

75  '^y  morfgagoe-  Transfer  how  to  be 
eff<  ct.ed — Family  arrangemont.  SOWN  217 
—  24  M  377    P  O  col  :    5B6  P    I. 

76  By  mortgagor — Posspssion  of  the  mort- 
gagor is  only  permissive  and  can  never  be 
adverse  to  the  mortgagee.  14  Bon.  L  R  325 
referred  to.  MOHOMED  v.  I^^ZEKIEL  7 
B  L  R    at  789. 

77  By  strangor-Adverse  possession  against 
mortgagee  not  adverse  against  mortgagor. 
6  0  W  N  60   col  :    14    and  219    P  I. 

78  By  stranger Against  mortgagee    not 

necessity — Adverse  to  mortgagor.  1  A  L  J 
725  col  2066    P  I. 

79  By  stranger — Mortgaged  property  sold 
in  execution  of  rent  decree.  Possession  of 
lessee  from  the  purchaser.  10  0  W  N  904- 
83   0  1015  col  ;   2066    PI. 

80  By  tenant— -Ala  lambardar  holding 
common  land.  101  P  R  1901~''.5  P  L  R 
1901.     See  Fzmjrsb  Tevancij    Act  1887   S  4. 

81  By  tenant — Alienation  by  widow — Suit 
hv  reversioners.  26  M  488  col:  1919  P  I 
No  680. 

82  By  tananb— Essentials  of  adverse  pos- 
session.    29  0  518  col ;    1958    P  I. 

83  By    tenant Possession    of   a    tenant 

boeomes  adverse  to  his  landlord.  1  A  L  J 
201    eol  :    1948   P  I. 

84  By  tenant — Su.it  for  khas  possession 
— Permanent  tenancy  acquired  by  tenant. 
9  0    W    N  292  col  :  1525  P  II. 

86  By  tenant— Limited  interest— Order 
against  a  dead  person.  5  B  L  R  186  col  : 
1967  P  I. 

88  By  tenant — Plea  by  tenant  of  adverse 
possession.     26  B  442  col :  1950  P  I. 

87  By  tenant — Denial  of  tenancy  by  ten- 
ant.    24  M  246   col:    1949    PI. 

88  By  tenant— Waste  land  — Encroach- 
ment by    tenants.     31  0  397  eol  :    2062    P  I. 

89  By  tenant— Claim  lor  more  than 
twelve  years  by  tenants  from  year  to  year 
of  permanent  occupancy  rights,  to  knowledge 
of  landlord.     25    M  f.07  col.-    1948    PI. 

90  Against  Karnam — Possession  adverse 
to  office  holder.  Jurisdiction  of  civil  court, 
14  ML  J  438,     Se&  Madras  Act  II  of  1895  S  13. 

91  By  widow — Possession  of  widow  entitl- 
ed   to    maintenance    and    not  to    life    estate. 

92  By  widow  of  predeceased  son  of  her 
father  in  law's  estate  — Limitation.  102  P  R 
1907  col  778  P  II. 

See  also  Limitation  ^ct  IX  of  1908  Art 
lU  col  •  1966  to  1974  P  I.  and  Limitation 
Act  Art  144  P  U. 


Limitation    {Contd.) 

F.  AiyncTiNATiVK  plea. 

93  Pleadings — Limitation —  Tenanon. 

It  is  open  to  a  party,  defendant,  to  plead 
tenancy  and  limitation  in  tho  alternative.  21 
W  R.,  70  follow.^d. 

The  plaintiffs  sued  for  recovery  of  pos- 
session of  land  in  dinputo  upon  oatahlish- 
ment  of  their  title  as  tenants  under  cartain 
landlords,  alleging  that  they  were  dispos- 
sessed by  the  defendants  within  twelve  yuara. 
The  defendants  pleivded  that  the  suit  waa 
barrod  by  limitation  ;  that  the  defendants 
had  been  in  poBsession  all  along  as  tenants 
under  the  same  landlords ;  and  that  the 
plaintiffs'  allegation  of  possession  and  sub- 
sequent dispossetrsion  was  false,  and  the 
lease  set  up  by  the    plaintiffs  collusive. 

The  lower  Appnllate  Court  found  in 
favour  of  the  plaintiffs,  on  the  question  o£ 
title  anci  disbelieving  the  defendants'  evi- 
dence as  to  their  title  decreed  the  claim. 
It  held  that  the  q^uestion  of  title  did  not 
arise  in  the  case,  as  both  the  parties  alleged 
they  were  tenants  of  the    same    landlord. 

Held,  that  the  question  of  limitation 
ought  to  have  been  decided  since  defendants* 
tenancy  had  not  been  established.  KH^AM- 
UDDI  V.  HARA  MOHAN  MONDAL..  7  Q, 
W  N  294. 

G.  Appeal. 

94  Appeal — Sufficient  cause — Amended 
decree.     32    0  908    col  :    1739    P  I. 

95  Depositing  appeal  in  the  box,  kept 
for  the  purpose-  Proper  presentation.  71 
P  W  R  1903  col  :    1732    P  I. 

96  Guardian  ad  litem  of  the  minor  de- 
fendant—Respondant  made  party  after  limi- 
tation.    A  W  N  1907    P  290  col:  1615  P  I. 

97  Order  setting  aside  sale  from  — Regia- 
trao:— Purchaser's  right.  29  0  480,  See  An- 
nulment of  sale  col  :  2171  P  P  L  (29  0  4:20 
read  for  24  C  420). 

98  Presentation  of— Application  and  ap- 
peals in  execution  proceedings.  82  B  14  col :; 
1671   PI. 

99  Privy  Council  appeal— Limitation  in 
testing  value.  1  D  B  R  1900  1902,  P  177  col  : 
1687   PI. 

100  Review  rejected-Appeal.  7  B  L  R  664 
-30  B  56  col:-  1311  P  I. 

101  Time  occupied  in  review— Discretion 
of  court  when  liable  to  review  or  appeal.  1 
L  B  R  1900-1902  P  32    col  :    1435   P  I, 

H.     Applications. 

102  To  amend  decree.  Limitation  for— 
Lower  Court  declined  to  correct  a  clerical 
error.     11    O    G   208   col    1483  P  I. 

103  To  bring  legal  representative  on  re- 
cord—Limitation—Further appeal.  13  P  R 
1901    col    109   I'   I. 

104  To  bring  legal  representative  in  se- 
cond appeal.     28    M  498    col    1284   P  I. 

105  To  bring  legal  representatives  on  re- 
cord in  second  appeal.  29  M  529  col  1983 
PI. 

106  To  cancel  sale  — Certificate— Notice 
—Non-service    of.     5  0    W  N  86  col    75  P  II. 

107  To  compel  third  party  to  disgorge  — 
Limitation— Execution    of   decree.    27  A  378 
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col    (596    P   II. 

i08  Contempt  of  court— Decree— Revision 
—  Appeal  treated  as  revision.  27  A  380  col 
904    P    I. 

109  For  recovery  of  balance  duo  after 
sale  of  mortgaged  property  — Decree  for  sale 
of  mortgaged  property.  GO  (J  30  col  1896 
P   I. 

110  ^^^  refund  of  money  realised  in  exe 
cutiou  of  decree  afterwards  reversed  in  ap- 
peal,    AWN    1908    P   206   col    1027  P  II. 

111  For  withdrawal  of  money  deposited 
in  execution  — Limitation.  AWN  1906  P 
288   col    1010   P    II. 

I.  Application  of  limitation  to  suit  and 
proceedings  under  special  and  local 
Laws. 

112  Appeal  against  ordeK  of  Divisional 
Judge  cotifirmiug  award  made  by  collector 
and  dismissing  claim  as  barred  by  limitation 
79  P   R    1904   col   853    P  I. 

113  Application  of  limitation  — Rent  iuit— 
Limitation  Act  Art  132  — Bengal  Tenancy  Act 
YXlI  of  1885   Sch.   Ill,   Art,    2  (b). 

Where  there  is  a  special  rule  of  limi- 
tation prescribed  by  law,  that  rule  is  to  be 
followed  to  the  exclusion  of  the  more  gene- 
ral  rule. 

In  suits  for  rent,,  the  period  of  limi- 
Iration  is  that  prescribed  by  Article  2  (6)  of 
Schedule  III  of  the  Bengal  Tenancy  Act 
and  it  can  not  be  extended  by  the  appli- 
cation of  the  ordinary  rules  of  limitation 
prescribed  by  the  Limitation  Act.  KALI 
CHARAN  BHOWMIK  v.  HARhJNDRA  LAL 
ROY.    4  C  L  J  553 

114  Application  of  limitation  — Ordinary 
perion  of  limitation  suspended- Suit  filed 
beyond  the  period  prescribed  by,  but  within 
time  under  Limitation  Act  AWN  1907  P 
282. 

See  N  W  P   Act   II  of  1901   S.  199. 

115  Application  of  limitation — Land  Ri- 
venue — Assessment  of  Land  Revenue  Act  (Mad. 
Act  I  of  1876),  S,  7 -Appeal  to  Board  of 
Mevenue  from  Assessment  fixed  by  Cullcctor — 
Limitation — Revenue  Recovery  Act  {Mod.  Act 
11  of  1364),   s  45—   Regulation    11  of  1,803  s  18. 

The  period  of  ninety  days  presoiibed 
by  S.  7  of  Act  I  of  1876,  during  which  an 
appeal  may  be  preferred  to  the  Board  of 
Revenue  from  an  urder  by  a  OoUecior  ap- 
portioning the  assessment  on  land,  runs  from 
the  date  when  the  Gollecior  declares  the 
apportionment  of  assessment,  after  the  ap- 
portionment proposed  by  him  to  the  Board 
of  Revenue  lias  been  sas  ctioned  ft  does 
not  commeneu  to  run,  under  the  Act  of 
1876,  from  the  date  when  the  roUector  him 
self  fixes  the  amount  and  submii^^  his  pro- 
posal to  the  Board  of  Revenue  for  sapctiou. 
Under  S.  18  of  Regulation  II  of  1803,  the 
Collector  was  bound,  when  transmitting  for 
the  consideration  of  the  Board  a  state'Jient 
of  the  assessment  to  be  apportioned  on  the 
subdivision,  to  furnish  a  copy  of  sucl-  state 
ment  to  tlio  proprietor  of  the  estate,  who 
was   directed   to   appeal  if  he  objected  to  the 
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!  assossment.     Under  that    Regulation,  the  ap- 

'  peal  was  against  the  proposal  for  opportion- 
ment,  and  time  ran  from  tht;  date  of  the- 
prooosil  But  l,ho  effect  of  Act  I  of  1876  has 
been  to  supersede  the  procedue  prescribed 
under  S.  18  of  Regulation  II  of  1803,  and 
the  riglit  of  appeal  given  by  the  later  Act 
is    against    the     appor'ionment    made    under 

,  S.  2  after  is  has  acq^nired  validity  by  be- 
ing sanctioned  by  the  Biard  of  Kevonue. 
SB'!Rl'rrARY  OP  STATE  FOIl  INDIA  IN 
OOUOlL    V.    FISCHHVl,    26    M    889 

116     Ohhotnnagpur    Landlord   a.nd  Tenant 

j  Act  S.  42--Exo'U3ion  of  time  if  must  be  ask- 
ed in  plaint  -12  OWN  617  Col  67  P  II. 

I  117  Damages  for  breach  of  contract — 
Suit  for  mnriey  due  as  price  of  trees— 7  C 
L  J  152  Col  457  P  I. 

118  Maintainability — ^^Suit  for  in}<inctioQ 
—No  Notice  —  Limitation~4  M  L  T  209    Ool 

j  1342  P  II. 

I       119     Suit   for  rent  by  assignee    of  landlord 

1  —Transfer  of  appeal  b-y  District  Judge  to 
Subordinate   Judge,     6  O  0  104  Col  429  P  I. 

120  Rent   Oourt's     decree    for    less    than 

I  -Rs- 500  — Application  for  execution —With- 
drawal of  appeal— Order  of  Court  not  a  dec. 
ree.  6  0  0  48.  See  Oudh  Rent  Act  XXII  of 
1886  S    145. 

121  Special  period  of  limitation -Suit  by 
a  tenant  against  a  defendant  who  ousted 
him.     15  0  P  L  R  1902  P  125  Col  373    P  II. 

No  22  (125r&ad  for  128). 
J.     Bonds. 

122  See  Limitation  Act  IX  of  1908  Art, 
74,72   etc.  Ool  1853,1854  P  L 

K.       f'AUSE    OP  ACTIQN. 

123  C  iV'Se  of  action — Hindu  Law — Adop- 
tion- Widow's  estate-  Suit  to  set  a^ide  putni 
lease— Rpgiilatinns  II  of  1803  and  II  of  1805^ 
Putri— Limitation  Act  {XIV  of  1859)  —  Aliena- 
tion by  Hindu   manager — Legal  necessity. 

In  1837,  a  putni  lease  of  a  portion  of  a 
zemiodari  was  granted  to  the  predecessors 
of  the  defandants  by  a  male  owner's  widow, 
who  had  at  the  time  no  estate  ii  the  pro- 
perty, but  was  acting  as  manager  for  B, 
the  widow  of  her  adopted  son,  who  was 
then  the  legal  owner,  and  it  was  recited 
in  the  deed  that  the  consideration  money 
was  to  pay  the  Government  revenue  then 
due.  B,  in  1846,  adopted  a  son,  who 
was  the  father  of  the  plaintiff,  and  who 
attained  his  majority  in  1856  and  died  in 
1880.  By  fkrnrs  made  between  her  wdopted 
sou  and  B,  she  was  n.U,nvcd  to  remain  in 
possessiou  of  the  property  in  suit  for  her 
life.  The  grantor  of  the  putni  lease  died 
in  1848   and    B.   died    in    1894 

Held,  by  the  Judicial  Commii'ee  (affirm- 
ing the  decision  of  the  High  Court,  that  a 
suit  brought  in  1897  to  set.  aside  the  putni 
lease  was  barred.  If  it  was  void,  thp  period 
of  limitation  ran  from  the  date  on  which  it 
wa^j  grnnted  ;  if  it  was  voidable  only  by  B*s 
successor,  the  right  of  action  arose  on  hig 
adoption,  and  time  would  begin  to  run 
against  hira  from   the   date  when   he  a^ttain- 
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ed  hifl  miijority  in  185G.  BONOMALTROY- 
v.  J  GOT  (^.1I\NI>R\  BHOWMIOK.  9C  W 
N  (^73-15  BT  L  J  287-32  0  669  (P  C) 

124  C\>iidlLion  salo — Pre  em pU on  on  agioo- 
m'H\t  to  purcliase  -Chuse  of  action.  DCXyroil 
SH[\M  SABMj  u.SHAUAl  BEG.  8  0  C  275, 
Sc<'    Prn  niipllon. 

I'35  D  K'lea  dying  wilhout  heirs  in  viaU 
U>-c  Syihi-  for  ])osficssi on- Limitation  Act  IX 
of  190t<  Art.  14J.-G'iuse.of  action  ~  Plaintiff  to 
Siiccpcd  on  si  I  en  (J  h    of  his  own  title. 

Field,  that  a  claim,  for  possession  of 
inamoveablo  property  on  tho  ground  that  it 
was  gifted  by  plaintitT's  ancestors  and  that  on 
failure  of  tho  donoo's  male  line  plaintiff 
ia  01) titled  to  succeed  by  custom,  is  barred 
by  limitation  if  not  brought  within  12  years 
from  bhe.  date  on  which  the  donee  dies 
leaving    no  heir    in  the    male    line. 

Held,  that  plaintiff  ia  to- succeed  on  the 
strength  of  his  own  title  and  nob  on  the 
weakness  of  that  of  the  defendant.  BaDAR 
DIN  V.  KALE  KHAN.     63  P  W  R    1908- 

126  Suit  for  possession  Plaintiff  to  prove 
possession  and  dispossession  within  12  vaars 
MA  PYA  u  MA  MAIN  MU.  14  B  L  R  200. 
See   Posses&ion 

127  Auction  ■'purchaser — Delivery  of  formal 
vossessim,  Effect  of— Limitation  saved  not  on- 
ly against  the  judgment-debtor  but  also  against 
his  CO  sharer. 

Held,  that  formal  possession  obtained 
by  an  auction  purchaser  ot  an  undivided 
share  saves  limitation  not  only  as  against 
4be  judgment,  debtor  but  as  against  th,e  co- 
sharers  with  whom  he  is  in  joint  possession. 
HANUMAN  DAS  V.  AMBIKA  PKASAD.  3 
A  L  J  659  =  A  W  N  1906  P  27a. 
Ij.  Computation   of  time. 

123  Appeal — Time  spent  in  review — Pre- 
emption— -Value  of  structares.  added  after 
purchase  66  P  W  R  1908.  See  Punjab  Laws 
Act  IV  of  1872  S  16   (a.) 

129  Appeal  against  order  fixing  amount 
of  mesne  profits  — Limitation — Decree.  S2  0 
175    col  ;    1491  P  I. 

See   also    Limitation     Act    IX  of  1908   S. 
12  col  :   17.61     to     1765   P  I  and     Limitation 
Act  S  12  P  II. 
M.     Construction  of. 

ISO  Os-se  falling  under  two  articles— More 
particular  and    specific   article  to  be  applied. 

4  N  L  R  49  col  :    1883    P  I. 

131  Of  covenant  asto  — Da,e  date  si  draft 
explained — Damages  for  rjo- ndelivery  of 
goodF.     127  P  L  R     11)08  col  ;    582   P  II, 

J32     Of    Law    of    limitation Suit     to    set 

aside   an  adoption.     24.  M    405    col  :  17l8  P  I, 

183  LibecHl  — Charge  on  procceeds  of  mort- 
gaged   properly    sold    for    arrears  of   revenue 

5  C  W  N    356    col :  I92i  P  I 

134  Of  the  words  •'  on  demand."  16  M  L 
J  364   col  :  539    P  IL 

N.   Continuing   wrong   oji   breach. 

135  Covenant  to  repair  -  U^ufractuary 
mortgage — Continuing  breach — Security, — 
Description    of  sun  ior    money. 

The   cause  of  action  for  a  suit  by   a   usu- 
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fruotuary  mortgagee  to  recover  the  money 
ori  being  deprived  of  the  security  arises  oa 
such  doprivation  ar)d  time  runs  from  that, 
date.  KLIISILNAJI  v.  VAhUDEV.  3  B  L  R 
156 

See  also   col  339  P  II. 

136  Conflict  under  registered  and  unre- 
gistered documents  — Long  possession  by  usu- 
fructuary   mortgagee.     26  M  72    col  :  490  P  t. 

137  Right  to  property  and  his  profits.  26- 
M  410   col :    1810  P  1. 

See  also    Limitation    Act  IX  <f   1908  S  23: 
(o)     (Continuous  running    of    time. 

138  Doath  of  party  after  bearing  of  ap- 
peal-Right  of  legal  representative  to  appeal 
26  M  101  col  ;    1143  P  I. 

1;3^  Separate  suit  when  barred — Sale  for 
arrears  of  rent.  10  0  W  N  130,  33  G  84  ool  : 
10,77  P  I. 

Se&  also    Limitation   Act   IXoflS72Sd' 
(p)  Court's,  duty   to  consider  suo  matu. 

14^0  Limitation  not  pleaded  barred-Olainv 
decreed — Material  irregularity.  27  P  B  1908 
col :    1721   P  I. 

Q.     Delay  IN  appealing— Sufficient  cAusBi 
141     See    Limitation    Act    IX    of  1908    S.  4 
R.      Deposit     on   the   day   the    Court   ru- 
opens. 
142      Djposit   by   mortgagee     more    than 
thirty   days   after   sale,  but   on  first  day  after 
opening   of  Court   after   vacation.     9  0  0  2H 
Col  1545  P  T. 
S.     Disability  to  sub. 

143  See  Limitation  Act  IX  of  1908  Sa.  t 
and   8. 

T.     Easements. 

144  See  Limitation  Act  IX  of  1908.  8.  26. 
U'.     Exclusion  op  time, 

145  Copies,  obtaining  for — S£e  Limitation 
Act  JX  of  1908  S.  12. 

1-46  Defendant  absent  from. British  India 
—See    Limitation    Act  IX  of  1908  S.  13. 

147  Disabilities  taken  by — See  Limitation 
Act   IX  of  1908  Ss.  7  and  8. 

148  Fraud  taken  by— See  Limitation  Act 
IX  of  1908  8.  18. 

149  Other  proceedings  taken  in-&ee  Lirai- 
tation    Act  IX  of  1908  S.  14. 

•V.     Execution   of  Decrees. 

150  Agreement  to  pay  decree — Construe- 
tioo  of  order,  real  intention— 5, C  L  J  25  Col 
436  P  fl. 

151  amendment  o^  application — Date  of 
execution  — Attachment  of  immoveable  pro- 
perty—2  A  L  J  367  Col  1999^ P  I. 

152  Amendment  of  decree  —  Application 
for  limitation  in  case  of.  10  O  0  22  Col 
2150  P  I. 

J53  Amendnaent  of  decree — Execution  of 
decree.     &,  \  L  .J  403  Col  1992  PI. 

154  Application  for  — Decree  for  payment 
of  money- Rtcivery  of  balance  due  on  mort- 
gage.    31  C  792  Col  678  P  I. 

'55 — /^ppl'caiuin  made  for — I>eoree  twelve 
years  old— Limitation— 27.  P  R  1905  Col  : 
H71.  P  I. 

i56--Application  made  on  the  last  day 
of  twelye   years  from    the   dade   of  decree — 
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110.    G.  57  Col  :   10l7.     P  t. 

157 — Application  made  for — becree  twelve 
years  old — Decree  on  appeal,  modif\  ing  the 
firdb  decree.  34.  G  874  7.  G  1j  J  ^05  col  :  1008. 
l^  II. 

168 — Ooutiuuation  ot  proceedings  AWN 
190G     P  97.  Go  I  ;  1006.  P  11 

159 — Goiitinualion  of  previous  proceed- 
ings in  execution.  A  W  IS  1907.  P  39.  col  : 
1997.    PI. 

160-  Continuation  of  previous  proceed- 
ingd  in  execution.  AWN  1908.  P  227.  Oolc 
1006     P  11. 

IQI.  Decree — Application  to  amend  decree 
does  not  save  limitation  nor  is  it  a  step  of 
execution.  A  W  N  1907.  P  169—4.  A  L  J  469. 
Col  ;    1484    P  I. 

162-  Exparte  decree--  Decree  set  aside  as 
Bgaiust  one  of  several  joint  jadgmeuo  debtors. 
29.    A    623.     (^ol  :  lU4d     P  II. 

163.  Instalment  decree  — Fraud  -M  i  n  o  c 
judgment  debtor — Decree  in  favour  of  adult 
and  minor  plaintifis.  6.  0  W  N  348.  Col  : 
1744.     pi. 

164-  Intermediate  appellate  judgment — 
Rent  decree  —  Appeal — Revision — Order  of 
Court    without  jurisdiction. 

Held  that  the  last  application  was  time 
barred  That,  the  Divisional  Commissioner's 
order  was  without  jurisdiction  and  must  be 
treated  as  a  nullity,  That  it  was  not  neces- 
sary to  have  the  order  set  aside.  GULAB 
SAO.      V.     CHOWDHUKY    MAUHOLAL.     9 

C  W  N  966. 

1^5  Mesne  profits— Decree  for,  commences 
from  the  time  when  it  is  finally  assessed 
and   awarded.     6    C   L  J    462   col    1264,  1363 

p  a. 

iQQ  Minority  of  judgment  creditors.  See 
Limnadon  Act  IX   of   ItiUS  S  7. 

167  Mortgage  decree— Decree    for    money, 

—  Application  for  execution.  28  M  224  col : 
1144    P  I. 

168  Partition  suit  is  h  step  in  the  action 
and  nob  a  step  in  aid  of  execution  —  Parti- 
tion decree  declaring  plaintifis  shares,  leav- 
ing details  to  be  worked  afterwards.  2  M  L 
T  265   col:    882    P  11. 

169  Prior  ordc;— ^leaof  limitation  Act 
V  of   1908    S    11    Hfcbjudicata. 

170  Question   of    limitation —Resjudicata 

—  Executiou  of  deciee  — Limitation--Kef-ja- 
dicata — Decree  more  than  twelve  years  old 
— Order  disallowing  olj  ctiou  as  to  limita 
tion.     AWN    1905  P  237  949    P  1. 

171  Redemption  decree—Mortgage  decree 
for  redemption — Extension  of  time  for  pay- 
ment of  mortgage  amount.  28  M  211  col: 
2021    P  1. 

172  Returning  of  an  application  for 
amendment — Right  of  legal  representation  to 
appeal — Limitation — Execution  of  decree — 
Defective  application  for  execution  made  on 
last  day  b  fore.  26  M  101,  M  L  J  1902  P 
455  col:    1394    P  I. 

173  Reviver  of — Continuation  of  proceed- 
iDga— Limitation.  7  B  L  K  819  col ;   1020  P  I. 


Limitation    (Contd.j 

(W)     Exemption  from   LlMixATioji. 

174  Of  GoVcirnuient  Kosuinption  —  AB3C9i« 
moiit  — Prerogative  of  imposing  — Liniitatioa 
27  M  !6  cjI:    i:i27  P  II. 

175  Decree  by  first  app  Hate  court — With- 
drawal of  second  app<:ai  — f.imiiat  ou.  30  M 
I  16M    L  J    393  cjI  :    lOOJ  P     II. 

176  Pleader  in  p'iaint--Limitatiun — Ack- 
nowledgement of  liabiiity  to  save  iiraitatioa 
must  bo  stated  in  a  pUint,  7  C  W  N  1903  P 
651-80  C  699    col  :  35  P  I. 

177  Pleader  in  plaint-Execulor  himsilf  a 
debtor  — Limitation  Act  S  10 -Grounds  rny. 
ing-Limitation.  10  B  L  R  346  ol  :  1436  P  I. 
X.    Extinguishment    op   right 

173  See    L  Act  S  28  IK  of  1908. 
(Y)   Issue  op 

174  Court's  power  co  raise  issue  as  to  limi- 
tation. 25  M  367-6  0  W  N  461  col:  1719 
P  I. 

SeeC  P  C  Vof  1908  S  11, 
See   Plf-a  of  infra. 
'Z)  Minority. 

175  Money  made  bj' on  b. half  of  minor — 
Promise  to  pay  money  mad^;  by  guardian  on 
behalf  of — Personal  liability  of  minor  for 
money  borrowed  for  his  use  by  guardian.  7 
O      .  46  col:    1103  P  li. 

(a)  Payment    op   Interest 

176  By  guardian — L^ayment  as  such  by 
guardian  of  a  minor — Agent  duly  authoris- 
ed     29  C  647  col:    1790  P  I. 

177  By  guardian — Payment  of  interest  by 
debtor— Surety .     28  B  248  col :  1790  P  I. 

178  Without  specification — Payment  of 
interest  as  such.     4  B  L  R  231  c  .1  :  1791    P  I. 

179  Without  specification-Payment  o£ 
principal — Payment  of  intureab  as  such — Ac- 
k.iowledgment  of  debt.  5  B  L  R  350  col  :  1786 
P  1. 

(b)  Payment  of  part   of  principal. 

180  '  Debt '—Judgment  debt.  6  C  WN 
766  col  :    1785     P  1. 

181  Handwriting— Part  payment  of  prin- 
cipal debt — Pi.'rdou  m-vkit^  the  same.  3  B 
L  R  834—26    B  246  col  :  1791    P  I. 

182  By  guirdiaii— Acknowledgment  and 
payment  by  guardian.  26  B  221  col  :  1785 
PI. 

183  By  guardian— Guardian  and  minor. 
27  A  598  col  :  1785  P  1. 

184  Gf  judgment  debt— Civil  Procedure 
Code    S  25b--"  Debt."     26  A   36    col  :  1790  P  I 

185  Mark  of  illiterate  pcrsou--Parfe  pay- 
ment of  principal — Endorsement.  5  B  L  R 
1031--28  B  262   col      1793  P  I 

186  Receipt  by  mortgagoe  of  produce — 
Payment  of  revenue  by  one  of  several  co- 
owners.  26  M  686  col  :   913    P  I. 

187  Writing  what  to  evidence— QuestioQ 
of  limitation — Acknowledgment  ol  liability 
first  raised  in  second  appeal.  6  C  W  IS  218 
col:    1248    P  I. 

188  See  also  Act  IX  of  1903  S  20  col  :  1790 
to   1794    P  I  and  P  II. 

(c)  Plea   of  Limitation. 

189  Barred  as  a  ground  of  claim,  alsh 
barred  in  defence — Claim  of  title  whico 
will  be  barred  if  put  in  as  ground   ofclaim 
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plaiut  —Acknowledge- 
idiau    Law.     30  0    099 

plaiut— Ackuowledge- 
W     N    168    ool    1775 


Limitation    (Could.) 

in  tho  mouth  of  an  individual  as  plaintiff 
will  bu  cqully  barred  evui  as  a  giouud  of 
duf'MJco  iu  a  suit  agai  >st>  the  iudividual. 
12  B  501  reforrcd  to.  MOllOiMED  v.  EZ1<] 
KIEL.    7  B  L   R  at  787 

190  Barrod  as  a  ground  of  oiaiiu'  barred 
alrio  as  a  ground  of  dcfunco  -FaLhor  and  ad- 
opted sou  Gift  by  aoii  Lj  father.  bO  SI  109 
col:    259  P  1. 

191  Good  whore  teuaucy  not  establirilioc' 
— I'ossussiou  either  as  a  tenant  or  for  naoro 
than  12  years  -  Advurse  possession.  8  (J  L  J 
657.     Sec,   Fossessioit. 

192  Not  raised  in 
ment  -English  and  I 
col    1773   P    I. 

193  Not    raised    in 
me  lit,     31    C    195-8   0 
PI. 

194  Not  raised  in  plaiut— -Ackaowludge- 
uiunt  not  set  out  iu  p  aiut  cannot  be  relitd. 
SOWN  171    ool    1433  F  I 

195  Not  raised  by    parties— Duty  of  court 

—  Appeal- Decree   in  accordance    with  award 

—  Poww    ©I     arbitrator.     29   0   107    col    1337 
P    I. 

196  Parties  holding  under    same  landlord 

—  'leadings— Limitatiou—Teuaucy.     7    G    W 
N    294    col   1528  P  II. 

197  t3y  subsequent  mortgage— -Mortgage 
decree — Limitation  — Objeotiou  by  subsequent 
mortgagee— Step  in  aid  of  execution.  8  G  W 
N    251,    254    col    1720  P  I. 

(d)  PeESOEIPTIGN    lilGHX, 

198  Possession  by  sub-mortgagee  for  over 
twelve  years — Suit  for  redemption  by  ori- 
ginal  mortgagor.     24  M  471   col    1939  P  I. 

(e)  Revival   of  bight   by   statute. 

199  Revival  of  right  to  sue  once  barred 
— Adverse  possession.  31  G  314  col  1755 
P   I, 

(f)  Saving   of. 

200  See  Limitation  B.  Acknowledgment 
—  (a)  Payment  of  interest— (b)  Payment  of 
part   of  principal   and 

See  also  Limitation  Act  IX  of  1908  S.  6, 
9,    19   and   20   P  land  P  11. 

201  Application  for  execution  of  decree 
—Prayer  for  notice.  16  M  L  J  14  col  2016 
P  I. 

202  Payment  out     of    court—'-  Debt  " 
Execution  court.     26  A  36    col  ;    1790  P  I, 

(g)  Staeting  point. 

203  Application  for  order  absolute — Exe- 
cution of  decree  -application  for  order  abso- 
lute under  8  87— I'ransfer  of  Property  Act 
24    A  54iS  col  :  1993    P  I. 

20i  Ajj]jeUate  court  to  fix  barred  by  limi- 
tat'iuu — kiitaruny  jjvint  for  limitation  also  to  be 
fixtd. 

Where  a  lower  appellate  Court  holds  the 
plaintiff's  claim  to  bo  barred  by  limitation, 
it  must  also  tiud  the  starting  point  of  limita- 
tion. KGLLlPAliA  SUBBAYi\,  v.  KGLLI- 
PARA   PiTCHAYYA.     3  M  L  T  309. 

205  -Due  date  of  arati  explained — Da- 
mages for  non-delivery  of  goods — Limita- 
ti«u  bAS^d  QU  a  special  coveuaat.    127  P  h 


Limitation    (Contd.) 

U  1908    ool :  582    P  II. 

206  l-)tie  dale— Transfer  of  hundioa— 
Huudi  transferred  for  money  to  bo  raised  by 
tratisferoo  as  loan.  2  A  L  J  579 — 28  A  54  col  : 
18.14  V  I. 

206  ("')  tnstnlnicnt  bond— Default  in  pay- 
meat    of  instalineiUs — Waiver. 

In  an  iustalrnent-boud  it  was  stipulated 
that  on  default  being  made  in  payment  of 
any  one  instalment,  the  creditor  would  be 
at  liberty  to  realize  the  amount  covered  by 
all  the  instalments. 

lldd,  that  in  such  a  case  limitation  would 
run  from  the  ilafee  of  the  first  default,  unless 
thertj  was  a  waiver  by  the  creditor  of  the 
right  to  demand  the  whole,  on  a  default,  by  a 
subsequent  acceptance  of  an  overdue  instal- 
ment. JaDAB  CHANDRA  BAKSHI  v.  BHaI- 
KAB    CHANDRA  OHUCKERBUTTY.     31  0 

207  '^'^^  money  payable  under  Bengal 
Drainage  Act  S  42,    SOWN  640  coi :  72  P  II. 

(h-i.)    Suits. 

209  Administration  suit — Persons  whose 
cluiviij  are  nut  barred  can  bring  the  suit  : — 

In  Euglaiad  actions  for  the  administra- 
tion of  the  estates  of  deceased  persons  can 
only  be  instituted  by  persons,  whose  claims  to 
recover  are  not  barred  by  any  statute  of  limi- 
tation. The  same  principle  applies  in  India, 
NANDLAL  UHUNILAL  v.  SOPILAL  MANI- 
LAL.    9BLE3i6. 

210  Against  Calcutta  Corporation  Muni- 
cipal—"  Accrual  of  the  right  to  sue."  9  0 
\V  N  277—32  C  277    col  :  174  P  11. 

211  Against  government — Limitation  Act 
Art  149— Grant  of  bed  tidal  and  navigable 
river  of  ryotwari  tenure— Power  of  govern- 
ment to  determine  such  tenure.  28  M  505 
col  :    1979  P  11. 

212  Alteration  of  rent  for— Rent  fixed  by 
Settlement  Ufhcer— Suit  to  set  aside  certi- 
ficate 28  C  676   coi  :  1830   P  I. 

213  Arrears  of  assessment  for— Suit  for 
arrears  of  laud  revenue.  6  B  L  R  423  coi  ; 
143    P  I. 

214  Arrears  of  subscription  to  a  sews* 
paper  for— Goods  sold  and  delivered.  7  B  L 
R  lyO  Col.  1842  P.  11. 

215  Breacti  of  contract  for  tolls -Implied, 
contract  to  keep  road  fit  for  traffic  damages. 
2  M  L  T  194  Col.  334  P.    I. 

216  Claim  which  a  magistrate  has  juria- 
diction  to  enforce  28  M  37.  Se^  Workman's 
B I  each  of  Contract  Act  (XIlI  of  1859)  S.  a. 

217  Coiupeusation— False  imnrisonmeat. 
Suit  for.     30  C.  872  Col.  1324  1'.  11*. 

218  Continuing  wrong— Right  to  property 
and  Its  profits.     26  M  410  Col.  1810  P.  I. 

219  contribution  for  —  Construction  of 
statute -Mortgage  —  Charge.  A  W  ISl  190^ 
P.  3-26  A  227  Col.  704  P.  1. 

220  Contribution  for-buit  for  contribu- 
tion by  one  of  several  mortgagors.  1  a  L 
J  276  Col.  1935  P.  1. 

221  Contribution  for— Barred  items,  set 
ofi.     12  C  W  N  60  col.  642  P.  I. 

223    (JottJct-iee  insuffigieat  qu  plalBt^Ds: 


(    IGOl    ) 


DIGEST  OP  OI^iL  0A3B8 


(     1G02 


Limitation    (Contd.) 

ficiency  made  up  after  expiry  of  limitation 
period.  AWN  190G  P.  21,  28  A  310  Col. 
128  P,  I. 

223  GovenaDt  in  sale  deed  to  recoup  on 
disturbance  of  possession.  26  A  519  Col.  1878 
P.  I. 

224  Damages  for  illegal  distraint— Ficti- 
tious landlord  and  tenant.  32  0  459  Col.  1811 
P.  I. 

225  Damages  or  rent — Whether  a  suit  for 
rent  payable  by  tenant  under  lease  to  supe- 
rior landlord  is  one  for  rent  or  damages.  32 
C  169  Col.    90  P.  II. 

226  Declaratory  suit— Jurisdicti  m  of  Ci- 
vil Revenue  Court— Form  of  suit  — Grant  "as 
a  zamindari  village".     25  A  1  Col.  421  P.  I. 

227  Dower  for — Partition  suit,  decree  in 
— Agreement  by  father  on  behalf  of  minor 
eon- Executor  a  trustee.  13  C  W  N  153. 
See  Partition. 

228  Drainage,  charge  for — Limitation,  run- 
ning of,  from  date  other  than  that  on  which 
a  mount  payable.  11  C  W  N  57  Col.  72  P.  II. 
229  1^0  establish  right  to  homesteadl  and — 
Recitals  in  documents,  when  admissible, 
against  persons  not  parties  to  deeds.  5  0.  L 
J.  55  Col.  152    P.  I. 

230  Enforcement  of  charge- Suit  for  con- 
tribution for  money  paid  as  revenue.  28  M. 
490  Col.  1440  P.  I. 

231  Enforcement  of  mortgage  bond — 
Cause  of  action  — Covenant  for  quiet  enjoy- 
ment.    26  B  750  Col.  1855  P.  I. 

282  Enforcement  of  mortgage  bond— Na- 
ture of  attesting  member's  liability.  7  C  L  J 
195  Col.  1143  P.  II. 

233  Enforcement  of     puttah    for — Land-  j 
lord    and    Tenant.    28     M     379     See   Madras 
Rent  Recovery  Act  (VIlI  of  1865)  S.  9. 

234  ^ov    Khas     possession   —  Permanent 
tenancy    acquired  by  tenant — Tenant  setting  ' 
up  a  higher    title— Subsoil.  Right  to.     9  0  W  j 
N»292  Jol  1525  P  II  .  I 

235  Maintenance  for,  by  widow — No  dis- 
tinction between  D.iyabhaga  and  Mitakshara 
Law-29  0  557  Col  1232  P  II. 

236  Malikana  for— Recurring — Cause  of 
action  under  the  present  but  not  under 
the  old    law.     10  C  W  N  151  Col  1934  P  I. 

237  J^y  Guardian  —  Limitation  Act  (XV  of 
1877),  Section  7 — Suit  by  Guardian  on  behalf 
of  minor. 

When  a  mortgage  was  executed  in  favour 
of  the  plaintiff  acting  as  guardian  of  a  minor 
and  the  suit  was  brought  by  him  as  a 
guardian. 

Held,  that  the  case  was  governed  by 
section  7  of  the  Limitation  Act.  1  Gal  22G,  23 
Cal  'il^folloioed.  SHAMA  CHARAN  HUI  v. 
KANANGAL  CHAITAN.     7  C  W  N  594- 

238  Hereditary  Office  for — Claim  for  re- 
covery of — Succession  by  Hindu  widow  to 
trusteeship  of  temple.     28  M  197  Col  1927  P  I. 

239  Mesne  profits — Cause  of  a  like  nature 
—  ]\Iesne  profits  accrued  during  the  pendency 
of  the    former    suit      32    C  118    Col    1768   P  I. 

240  Mesne  profits — Right  to  property  and 
its  profits.     26  M  410  col  :    1809,  1810   P  I. 


I  Limitation    {Contd.) 

241     By  minor — Interpretation  of— Minor. 
Suit     against. 

Bar  of  limitation  must  always  be  inter- 
preted strictly,  especially  so  wlien  a  minor's 
property  is  concerned.  FATEII  M(J1IAM- 
MAD  u.  FOJA.  6  P  W  R  1907  =  29  P  L  R 
1907. 

2li2  Mirasi  land  for  -Adverse  possession  — 
Burdon  of  proof — Inamdar — Mirasdar — R  Hn- 
quisJiment  and  resumption  of  miras  riykts. 
The  plaintiffs  claimed  as  Inamdars  and 
Mirasdara  possession  of  certain  land  and 
r«nt  at  enhanced  rate,  and  in  the  altertia- 
tive  order  of  payment  of  rent  from  year  to 
year  at  the  rate  demanded.  Tlie  defen  lint 
pleaded  that  miras  rights  over  the  land  be- 
lougod  to  them,  and  that  tha  defenda'it  was 
only  liable  to  pay  the  pUititiffs  Gjvornmnt 
assessment,  payable  for  the  land.  Tbo  luwer 
Appellate  (.3ourt  decreed  the  claim  for  pos- 
session and  for  rent,  but  not  at  the  r  ita 
claimed  by  tha  plaintiff.  The  qnestions  Ihat 
arose  in  this  case  were:  Whether  the  plain- 
tiffs were  Inamdars  of  the  land,  and  whether 
the  defendant's  ancestor  had  relinquisiied 
miras  rights,  and,  if  so,  was  he  allowed  to 
resume    them? 

Hdd,  that  in  so  far  as  the  suit  wis  one 
in  ejectment,  the  harden  of  proving  title 
was  on  the  plaintiffs,  and  in  so  far  as  the 
suit  was  for  enhanced  rent,  the  evideuc  i  for 
the  defendant  shifted  the  burden  of  orjof 
to  the  plaintiffs,  had  pleaded  that  the  defen- 
dant was  not  a  mira.sdar  Documentary  evi- 
dence sliowed  that  the  defendant's  anc3s'.or 
was  the  mirasdar  when  the  iuam  grant 
was  made  and  notwithstanding  temporary 
relinqaishmant,  defendant's  ancestor  was 
allowed  to  resume  his  status,  and  the  laud 
remained  since  resumptioti  in  the  p)s.^os- 
sion  of  the  defendant's  family,  the  renl^  p  lid 
to  *he  Inamdar  being  for  the  past  25  y-ara 
merely  the  amount  of  the  Goveument  ass  jsa- 
ment  tor  the    time    being. 

A  party  is  entitled  to  have  the  evidence 
weighed  altogether    and  not  piecemeal. 

Claim  to  miras  land  is  subject  to  the 
same  laws  of  limitation  as  regulate  suits  to 
recover  other  immovable  propjrty.  ]\IA- 
RUTI   V.  BANUBAI.     4  B  L  R   801- 

243  Negotiable  instruments,  suit  on  — 
Money  lent  out  of  minor's  estate--I\Iinor  not 
entitled  to  sue.     33  M  205  ol:  1741  P  I. 

244  By  nou-ocenpancy  royat.  7  C  W  N 
218    col.-  130    P  II. 

245  By  non-occupancy  royat — Posses- 
sion-Suit.    31  C  647  col  :  395  P  I. 

246  Partition  for — Suit  for  accounts  and 
profits  of  business  by  heirs  of  doceased  part- 
ner.    9  C  W  N  537    col  ;    1749  P  1. 

247  Posses.sion  for  entry  in  record  o£ 
rights  — Possession,  suit  for.    6  G  L  J  670, 

See  Record  of  rights. 

248  Possession  of  trust  property  as  mana- 
ger—Sale of  equity  of  redemption  by  mort- 
gagor—Non-joinder  of  parties.  27  A  517  col: 
708   P  I. 

249  Pre-emption  for— Rights  already   ao- 
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crued    before   pasBing  of   the  Act.     131    P  It 
1907. 

See  Puvjab  Act  II  of  1905  {Pre-emption) 
Ss  2  (5)  28,  -29. 

250  Pre-emption  for  mortgage  by  way 
ol  conditional    Bale.     120    P  L  111901. 

See  Limitation  Act  IX  of  1908  Art.  10 
No    13  infra. 

251  Previous  deed  and  containing  new 
plots.     80  C  288. 

See  Pre  emption. 

252  Price  can  be  paid  on  the  day  the 
Court  re-opons-     HOC  144. 

See  Pre-emption, 

253  Profits  of  sir  land  appertaining  to 
undivided  mahal.  A  W  N 1905  P.  15  Col. 
1969  P.  1. 

254  Recovery  of  sale  proceeds— Attach- 
ment and  vtithdrawal  of  surplus  sale  pro- 
ceeds.    7  C  W  N  520  Col.  1832  P.   I. 

255  Recovery  of  surplus  sale  proceeds — 
Prior  and  subsequent  mortgage.  9  C  W  N 
989  Col.  632  P  I. 

256  Recovery  of  surplus  sale  proceeds — 
— Suit  to  reoove  surplus  sale  proceeds  of 
mortgaged  property,  sold  by  Government  for 
arrears.     31  C  745  Col.  1921  P.   1. 

267  Rent  for — Rent  due  on  the  last  day 
of  Bhadra.     7  C  L  J  106  Ool.  160  P.  IL 

258  Rent  for — Lease — Construction  of — 
Suit  for  damages.    9  0  W  N  96  Col.  90  P.   II. 

259  Restrain  a  nuisance— Burning  and 
burial  ground.     2  M  118. 

See  Madras  Act  I  of  1884  {City  of  Madras 
Municipal  Act)  Ss{392,  433. 

960  Reversioners  by  -Mortgage  by  way 
of  conditional  sale  without  possession  of  an- 
cestral property  by  a  childless  proprietor. 
70  P  W  R  1908  col :   1953   P  L 

261  To  recover  property  alienated  by 
Hindu  widow.     27  M  494  col :  1955  P  I. 

263  To  recover  property— Defendant  hold- 
ings under  a  will.  25  P  L  B  1903  col:  1866 
P  I. 

268  To  set  aside  a  certificate  of  sale-  Differ- 
ent periods  of,  for  S2iit  to  set  aside  a  decree  foi 
fraud  and  a  suit  for  a  declaration  that  a 
decree  is  not  binding  on    Tarwad. 

To  a  suit  to  set  aside  a  decree  on  the 
ground  of  fraud,  Art.  77  of  the  Limitation 
Regulation  (Travancore)  applies  and  pe- 
riod allowed  is  three  years  from  when  the 
fraud  became  known  to  the  party  wronged. 
But  a  suit  for  a  declaration  that  a  decree 
obtained  against  a  Karnavan  is  not  binding 
on  the  Tarwad,  since  the  debt  which  was 
the  basis  of  the  suit  in  which  the  decree 
was  passed  was  not  binding  on  the  Tarward 
properties,  would  not  be  covered  by  the  said 
article  but  would  come  within  the  six  years' 
rule  in  respect  of  declaratory  decrees  10  0 
525,  16  M  22i.  26  M  410,  27  M  243  referred 
to.  MUNDAN  RAMAN  v.  RAMASUBBa 
AIYAN  KULATHOOR  AIYAN.  21  T  L  R  41- 

264  Salt  pans  to  recover— Irrtgular  can- 
cellation   of  license.     28  M  551. 

See  Madras  Salt  Act  (1  V  of  1889)  8  16. 
266    Set  aside  or  eBtablish— Suit  by  an  ad- 
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opted  son  more  than  six  years  after  interfer- 
ence with  plaintiff's  rights.  13  M  L  J  27—26 
291  :  col  :   436   P  I. 

266  ''^«t  aside  a  putni  granted  to  a  widow, 
IS  M  L  J  267. 

See  Limitation    No   123  supra. 

267  Set  aside  revenue  sale.     26  M  638. 
See  Madras  Act   (II  of  1864)  No  21. 

268  Set  aside  revenue  sale— Notice,  non- 
service  of— Certificate,  effect  of.  6  C*W  N  86 
col  :    75  P  IL 

269  By  tenants  heir -Zamindari  letting 
occupancy  h(;lding  of  a  doceased  tenant  to 
a  third    person.     2  A  L  J  69     21  A  372. 

See  N  [V  P  Tenancy  Act   II  of  1901   Ss  79 
and  81. 

270  Tenants  Suit  for  possession — Remand 
of  particular  issues  only  allowable.  9  C  W 
N  54  col )  1679  P  L 

271  Usufructuary  mortgage  to  recover 
money  on  deputation  of  security.  3  B  L 
B156. 

See  No  135  supra. 
■     272     Value   of   Hundies   for. 

See  Limitation     Act  IX  of    1908.     Art- 
56. 

278  For  value  •!  share  of  produce — 
Rent  in  arrear  from  date  on  which  it  ia 
due  by  contract  or  custom,  when  such 
rent  ascertained  and  not  in  dispute.  16 
M  L  J  486   Col  :   1884   P  L 

274  By  vendee  for  unpaid  consider- 
ation '—  Cause  of  a  action  for  vendor  to 
sue   vendee.     16  M  L  J  20. 

See    Vendor    and  Parchaser, 

275  Widow  by— for  husbands  share — 
Mother.  Share  of —Mis  jjinder  of  causes  of 
action— 31.     C    262    Col :   1424  P  I. 

276  Wrongful  levy  for  —  Kanom-fee— 
Suit   for   refund   ot   13    M  L  J  380. 

See  Madras  Act   II    of  1864    No.    23, 

J  Time   fixed  by   Court. 

277  Plaint  insufficiently  stamped  filed 
on  the  last  day  of  limitation— Time  gratjted 
to  file  additional  court-4  W  N  1904.  P 
133.    col.    128.  P  I. 

278  Plaint  insufficiently  stamped— Defi- 
cieny  paid  aftir  expiration  of  Limitation 
period  prescribed  for  suit.  31  C  75  col  :  127 
PI, 

279  Plaint  insufficiently  stamped  whan 
field-  Deficiency  made  up  after  expiration  of 
limitation.  27  A  411—2  A  L  J  b5  col  \  128 
P  L 

280  Property  claimed  not  properly  valu- 
ed and  plaint  insufficiently  stamped— Defi- 
ciency made  up  after  expiry  of  period  of 
limitation.  27  A  197'-k  W  N  1904  col:  118 
PI. 

281— Plaint  insufficiently  stamped— Defi- 
ciency made  up  by  order  of  Court— Pro- 
cedure— Appellant  not  presenting  cause  in 
proper  light  to  the  court  of  first  instance  2, 
C.  L.  J.  70-9   C.  W.  N.   844,   Col     1440   P.  I. 

282  Plaint  insufficiently  stamped— Defi- 
ciency paid  after  period  of  limitation — Suit 
barred.  24  A.  218— A.  W.  N.  1902,  P.  27,  Col. 
1441,  P.  I. 
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See  notes  on  this  Act  cols  1717  to  ii023^,  P.  T. 

1  S  3— S  4  — Ad  litem— LimiutioQ  18  f. 
R.  1901  Col  1 1615  P.  I 

2  S  3~S  4~lQ8ufficioatly  stamped  plaint 
making  up  of  3tftm.p  duty,  after  Llie  period  of 
limitation  for  the  auit.  1^3  P.  R.  1807  Col  : 
^,  P.  I. 

2  (a),  S  i--S  5-~Appeal  against  decree  did- 
missing  suit  in  default  of  apperance  of  plain- 
tiff  55,  P.  R.  1902,    Col.   1226  P.  I. 

3  S4 — Section  5— Expiry  of  period  of  lirm- 
tat  ion  for  suit  ml^en  Court  is  closed. 

The  period  of  limitation  for  a  suit  triable 
by  a  Munsif  of  the  second  class  expired  dur- 
ing^  the  period  whan  his  Court  was  closed. 
The  plaint  was  presented  on  the  day  when 
his  Court  re-opened. 

Held,  that  the  suit  was  not  barred  by  time 
as  Section  5  of  the  Limitation  Ac-t  sav^d  limi- 
tation.    GOPAL    MAL  V.    SUBA,  80  C  W  N 

1903. 

8  (a)  S4— S  5— Time  requisite  for  obtaining 
copies  of  decree  and  judgmonb.  7,  0,  W.  N. 
189,  Col  652  P.  II. 

4  S  4— S  5— Application  to  substitute  le- 
gal representatives  of  a  deceased  defendant 
—Delay—Sufficient  cause.  113^  P.  B.  1907: 
Col  :    1581    P.  I. 

5  S  4— S  5— Application  for  execution  by 
two  out  of  the  three  exLecutors.  39,  P.  R. 
1903  Col  :   15Q4t  P.  I. 

6  S  4—S.  5 — Appeal — Civil  vacation  of 
September  observed  in  Revenue  Courts  also 
Notification  of  the  Punjab  Chipf  Court  under 
S.  67  of  Act  XVII  of  1884>'  and  of.  the  Financial 
Gom7nis»ion$r  under  S.  102  of  Act  XVI of  1887, 
effect  of. 

Held,  that  the  combined  force  of  the 
Notification  of  the  Punjab  Chief  Court  rela- 
tive to  Civil  summer  vacation  under  S.  67  of 
Act  XVIII  of  1884  and  that  of  the  Financial 
Commissioner  in  the  usual  form  uudar  S,  102 
of  Act  XVI  of  1887  has  the  effect  of  making 
whole  of  September  a  holiday  for  Revenue 
Courts,  although  a  Revenue  Court  taking 
advantage  of  S.  102  (2)  of  the  latter  Act  may 
open  for  work,  during^  September,  but  this 
cannot  deprive  the  litigants  of  the  benefit  of 
B  5  of  the  Indian  Limitation  Act  of  (XV  of 
lfi77).  PH.ULLU  V.  DHANNA,  9,  P.  W.  R. 
1908  (Rev.y 

7  Ss.  4,  12  ,14— Ss.  5,  12  and  14— Time  re- 
quired for  copy  of  decree^  -Conditions  of  exclu- 
sion -  Time  spent  in  proseouting  another  civil 
proceeding  hoio  (xclwied — •■  Sufficient  causa." 

The  plaintiff  on  the  dismissal  of  her  suit, 
applied  oa  the  10th  February  1906,  for  a  copy 
of  the  judgmenband  decree.  The  head  copyist 
cf  the  District  Court  v/as  told  that  no  decree 
was  necessary,  and  so,  on  the  2l3t  February, 
1906,  he  gave  her  a  copy  of  the  judgment  and 
returned  to  her  the  requisite  stamps  for  the 
decree,  telling  her  that  a  decree  was  not  re 
quired.  She  said  that  she  then  believed  (Jiafc 
DO  decree  was- necessary  a.nd  tiiab  she  took 
back  the  stamps  a^nd  that  she  did.  not  think,  it 
necessary  to  consult  any  one  this  point,. 
tttil»U  ab,e  went  at  Rangoon  and  eousultau.  &. 
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fitra  of  advocates  there,  who  told  her  that  a 
copy  of  the  decree  was  required  She  there- 
fore applied  on  the  loth  May  1906  and 
a  copy  was  supplied  to  bar  on  the  17th 
May,  1906,  and  She  pleaded  firstly  that  the 
time  between  the  10th  February,  1906,  when 
she  filed  an  application  for  a  copy  of  the  deo- 
of  the  District  Court,  and  the  17th  May  1900, 
when  that  dearea  wassigned  and  a  copy  of  it 
given  to  her,  should  be  excluded,  as  time 
requisite  for  obtaining  a  copy  of  the  decree, 
under  &  12.  of  tha  Limitatioa  Act. 

JTWd,,  that  the  period  between  the  2l8t 
Pbbruary  and  the  17th  May,  190G,  not  be  ex- 
cluded under  8  12  of  the  Limitation  Act,  as 
every  would  be  appellant  should  take  steps 
to  prosecuite  his  or  her  appeal  with  no  u  i- 
necssary  delay  ;  that,  if  tho  plaintiff  had 
gone  promptly  to  her  counsel,  she  would 
have  been  told  that  a  copy  of  the  decree  was 
necegsary  ;  but  that,  where  nothing  is  done 
for  nearly  three  months,  such  period  waa 
not  a  period  of  time  requisite  for  obtaining 
a  copy^  and?  that  hei?  application  was  not 
pending  after  the  21st  February  as  sh«  ac- 
cepted the  word  of  the  copyist  and  took 
back  the  stamps.  Her  other  plea  waa  that 
she  had' sufficient  ground  for  not  presenting 
the  appeal  within  the  time  allowed,  and  so 
the  second  paragraph  of  S  5  applied.  She 
pleaded  that  she  was  entitled,  under  S  14,  to 
exclude  th«  time,  during  which  she  waa  pro- 
secuting the  appeal  in  the  Chief  Court,  and 
that  she  was  misled  by  her  advocates  in  filing 
the    appeal   in  the  Court. 

Held,  that  she  was  not  entitled  to  the 
benefit  of  S  14  as  the  true  rule  under 
that  section  is  whether,  undor  the  special 
circumstances  of  each  case,  the  appellant  act- 
ed under  an  honest,  though  mistaken,  belief 
formed  with  due  care  and  attention.  That 
section  is  intended  to  show  indulgence  to  a 
party  acting  bona  fide  under  a  mistake.  S  5 
gives  the  Court  a  discretion,  which  in  respect 
of  jurisdiction,  is  to  be  exercised  in  the  way 
in  which  judi«ial  power  and  discretion  ought 
to  be  exercised,  upon  principles  whioli  are 
well  understood  ;;  tho  words,  "  sufficieub 
cause  "  receiving  a  liberal  construction,  so 
as  to  advance  substantial  justice,  when  no 
negligodce  Mor  inaction  nor  want  of  bona 
fides  is  imputable    to    the    appellant. 

When  a  client  bona  fide  accepts  the  ad- 
vice of  counsel  as- to  the  proper  procedure  to 
adopt  in  the  course  of  litigation,  and,  misled 
by  tha^t  advice  fails  to  file  an  appeal  in  time, 
he  is  entitled  to. the  benefit  of  S  5  of  fhe  Limi- 
tation Act  and  should  not  be  visited  with  the 
seriouii  penalty,,  which  is  involved  in  tho 
rejection  of  his  appeal. 

'   Reld,  that  the  "essence  of  S  14  is  that  the 

j  party,  not  counsel,  nr.ustbe  prosecuting  the 
action  wiih  duo  care  and  attention  and  that 
on  the  fact-^,  as.  disclosed  in  the  affidavits, 
plain biff>app*:lla.nt  had  not  acted  with  dua 
oaye  atnd  e.tbentLon,  \vb?t!  >ihe   filed  her  appeal 

'  ixvtbfi:  Chiel  Gouit^  m-ora  esgiciallj   aa  Jitw. 
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did  not  acquaint  the  advooato  sbo  consult- 
ed at  llangoon  with  tho  cause  of  the  pre- 
vious litigation.  13  M  269,  84  0  216,  28  A 
414  folUnoad.  MATHEIN  YIN  v.  MKSSRS 
FOUOAR    BROTHERS  AND  GO.     14  B  L  R 

7  (a      SG-S.  7     7CWN59i, 
See  Limitation    No  237. 

7  (b)  S  9-S  9 -Death  cf  party  after  hear- 
ing of  i,ppeal  and  before  delivery  of  judg- 
ment.    26    M  101  col:    1143    PI. 

7  (c)  S  9— S'J-Sato  for  arrears  of  rent — 
Suit  to  sot  aside  sale.  1  G  L  J  538  col  1077 
P  1, 

7(d)    S  12— S   12- Appeal— Time   spent  in 
review.     66  P  W  R  1908. 
See    Limitation  N)  28. 

8  S  12— S  12 --Applicability  of— Dedica- 
tion of  time  requisite  for  obtaining  copies  of 
tho  judgment  and  decree  of  tho  lower  Appel- 
late Courts.  114  P  R  1907.  See  Punjab  Courts 
Act  (XVIII  of  1884}  ,S  70. 

8  (a)     Ss    12  and  14— Ss  12  14. 
See  No  7  supra. 

9  S  14  -  Leave  to  withdraw  ultra  vires  — 
Fresh  suit.  12  C  W  N  921—35  C  924,  col  - 
1592  P  I. 

10  S  23     S.  23     3,  B.  L.  R,,  15&. 
See  Limitation  No  135. 

11  S.  26,  S.  26— Particular  mode  of  en- 
joyment—6.  B.  Im.  R.  287  Col   738,  P.  I. 

12  8.  26,  S.  26  -Suit  for  right  of  wav-- 
6,  G.  W.  N.   31,   Col:    1631,    P.  I:  ^ 

13  S.  26,  S.  26  — Projection  of— Beam  6, 
B.  L   R  5)6,  Col  9U.    P.  II. 

14  S.  26,  S.  26- -Customary  easement,  ac- 
quisition   oi  30  G.  1077.    Col.  915,     P.    II. 

15  S.  26,  S.  26— Perpeiual  injuction— Con- 
tinuing nuisance  8.  G.  W.  N.  710  Col.  453. 
P.   I. 

16  S.— 26  S.  26— Prescription— Right  to 
cornice   acquired   by,  after  12  years'  snjoym&nt. 

Where  a  man  erects  a  building  over- 
hanging the  land  of  another,  be  commits  a 
trespass  for  which  an  action  will  lie  against 
bim  and  he  will  by  prescription  acquire  a 
right  to  the  space  occupied  by  projection 
and  the  right  to  maintain  it  in  its  position. 

A  cornice  overhanging  a  neighbour's 
land  cannot  be  removed  by  such  neighbour 
if  it  hiia  been  in  existence  for  more  than 
12  years  3  Bom,  174  referred  to  and  follow - 
td.  R^THINAVELQ  MUDALIAR  v.  KOL- 
ANDAVELU   PILLAI.     26  M.    511. 

17  S.28-S.    28    6,  G  W.  N.  601. 

See  limitatio7i,  adverse  possession,  of  what. 

18  S  — 28,  S.  28— Adverse  possossion — 
Trustees   of   temple,     27,     M.   192,   Got    1117 

18  S  28— Birth  rights,  enjoyment  of  by  an 
heir  of  mortgagee  adversely  to  other  heirs. 
34  P  R  1908. 

See    col :  184  P  11. 

It  Art  10— 10— Suit  for  pre-emption- 
Date  of  registration Meaning    of,     92   P   R 

1906  col  ;    494    P  L 

20  Art  10— lO—Execution  of  decree  -Sale 
--Sale  certificate  granted.    142  P  E  1908  col  ; 


449   P  II. 

21  Art  10  &  120—10  &  120  Limitation- 
Pro  emption Mortgage  by  way  of  condi- 
tional uale. 

Held,  by  the  full  Bench,  that  in  a  suit 
for  pre-emption  in  respect  of  a  mortgage  by 
conditional  sale  which  has  become  absolute, 
limitation  begins  to  run,  where  Ri'gulation 
No  XVII  of  1806  applies,  from  the  expiry 
of  the  year  of  grace  allowed  to  the  mortgagor 
under  the  Regulation.— P  R  82  of  1880  over- 
ruled ;  I  L  H  XIV  A  405  I  L  R  XX  A  315 
(F  B)  followed,  Y  W  R  (P  C)  41  ;  N  W  P  H 
C  R  Vol  IV  and  V  p  358  ;  I  L  R..  Ill  a  610 
P  R  121  of  1894  ;  P  R  87  and  103  of  1893 
P  R  30  of  1892,  referred  to.  ATAR  SINGH 
V.  RALLA  R\M  p  LR,  120  of  1901— 
103  P  R  1901  (F  A) 

22  Art.  11 — 11 -Execution  of  decree— At- 
tachment-Objection against — Suit  to  estab- 
lish title  and  possession.  87  P  R  1904  col  : 
1823  P  I. 

23  Art  12,  91,  94,  178—12,  91,  95,  181-^ 
Either  Art,  91  or  95  is  applicable  to  a  suit 
to  have  a  court  sale  cetrificate  set  aside  on  the 
ground  of  fraud.  U  B  R  1905  P  5  Limitation 
—col:  1052  P  I,  P  36  G  P  G. 

24  Arts  U,  121-14,  121-^Noabad  taluk. 
Held,  that  Article  14  refers  to  orders  ani 

proceedings  of  a  functionary  having  a  parti- 
cular effect,  till  quashed  or  set  aside  by  a 
further  judicial  proceodiag.  U  B  429fullowed. 

The  article  has  no  application  where  aa 
order  is  null  and  void  and  does  not  effect 
the  plaintiff's  interest,  so  that  there  is  no  oo- 
easiou  to  set  it  aside.  21  C  620,  25  C  179  P 
C,  24  A  467   referred  to. 

A  purchased  an  entire  Noabad  mehal 
at  a  sale  for  arrears  of  revenue,  the  term  of 
the  taluk  expired  and  Government  resettled 
the  taluk  in  favour  of  the  defaulting  pro- 
prietors, and  A  sued  them  for  recovery  of 
possession  of  a  parcel  of  land  included  in 
the   taluk  purchased. 

Held,  that  the  rule  of  limitation  applic- 
able was  that  embodied  in  Article  121,  and 
not  in   Article   14. 

A  Noabad  taluk  is  not  necessarily  tem- 
porarily settled;  it  may  be  a  permanently 
settled  one.  The  rosettiement  of  a  Noabad 
taluk  does  not  necessarily  mean  a  se*;t]ement 
with  new  talukdars ;  it  may  be  an  adjustment 
of  the  revenue  and  nothing  more  26  0  792 
referred  to.  MAQBUL  AHMAD  v.  HARA. 
GOBINDA    KALAL.     8  C  L  J  470.. 

25  Art  25— 25— Calcutta  — Common  Law 
of  English  applied  in»  28  C  452  col:  327' 
P  II. 

26  Art  32-32— Removal  of  trees  newly  plant- 
ed by  a  grove-holder. 

A  suit  for  removal  of  trees  newly  plant- 
ed by  grove-holder  is  governed  by  Art.  32. 
24  C  160,  9  O  C  109  referred  to  and  10  A  634 
distinguished.  MANOHaR  NATH  v.  RA- 
GHUBANS  LAL.     11  O  C  379 

27  Art  45—45 — Defacto  guardian  of  Ma- 
homedan  minor — Suit  for  possession  of 
immoveable  property.     182   P  L  B  1908,  Gol: 
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28  Art  83,  lis,  116— Arts.  83^  113  and  116 
— Suit  on  a  registered  deed  of  exchange  of 
lands— Contract  to  ind<'ninifij  specific  'per- 
formance—Cause   of   action. 

A  executed  a  regiaterod  exchange  dead 
of  lands  iu  favor  of  B  providitig  ••  There 
is  uo  dispute  in  respect  of  the  said  lands. 
If  disputes  should  so  arise,  the  respective 
party  shall  bo  answerabVo  to  the  extent  of 
his  private  property.  "  B  being  subjcquent- 
ly  deprived  of  some  of  the  laud  acquired 
by  exchange  brought  a  suit  upon  the  above 
convenant  more  than  three,  but  less  than 
six,   years   after    the    date  of    deprivation. 

Held  that,  since  it  was  settled  that 
Buits  for  failure  to  pay  money  according 
to  contract  were  to  be  regarded  as  suits 
for  compensation  for  breach  of  contract 
and  not  as  suits  for  specific  performance, 
Art.  113,  Limitation  Act,  should  not  be 
applied  to  the  case  ;  that,  though,  in  the 
absence  of  a  special  contract,  the  proviaions 
above  cited  may  amount  to  a  covenant 
for  title  and  the  breach  may  be  considered 
to  have  occurred  as  and  from  the  date  of  the 
deed  (which,  in  this  case  was  more  than 
six  years  before  the  institution  of  the  suit), 
yet  as  there  was  a  special  contract  to  indem- 
nify the  party  as  and  when  the  deprivation 
took  place,  the  plaintiff  had,  under  Art.  116 
read  with  Art.  83  of  the  Act,  six  years  from 
the  date  when  he  was  actually  damnified, 
and  that  the  suit  was  within  tinia.  SRINI- 
VASA  RAGHAYA  DIKSHIDAR  v.  RANGA- 
SAWMI    IYENGAR.     18  M  L  J  477- 

29  Art  91— 91— Acquiescence  in  alienation 
-^Custom— Gift  to  daughter's  son— Suit  for 
possession.     133    PLR    1902  col  :   2092   PL 

80  Art  91-91-Custom— Alienation— Sale. 
Ua  PLR    1902   col  :  940  P  Z. 

81  Art  91,  95-91  95. 
See  No  15   supra. 

82  Art  104— 104— Suit  to  recover  deferred 
dower  when  taluk  pronounced  in  wife's  ab- 
Bence.     13  (j  W  N  134 

See   Mahoniedan   Law — Divorce, 

83  Art  106-106— Suit  for  partition-A  S-U-it 
for  a  share  in  desolved  partnership.  30  A 
879  col :    1417  P  I. 

84  Art  106  106— Suit  for  share  of  pro- 
fits-Suit  for  conliiibution. 

Held,  that  although  a  suit  instituted  at 
the  instance  of  a  partner,  as  a  suit  for  an  ac- 
count and  a  share  of  profits,  is  barred  by  li- 
mitation, yet,  as  a  suit  lor  contribution,  it 
maybe  maintained;  but  the  d-fendant  in 
that  case  must  be  allowed  to  show  if  he  can 
that,  on  a  sottlemoot  of  accounts,  the  amount 
payable  by  him  as  contribution  is  wiped  out 
or  reduced.  28  M  344  followed,  18  M  134  re- 
ferred to.  SADHU  NAR  *YaNA  IYENGAR 
V.  RAMASAWMY  AY£NGAR.  4  M  L  T 
476 

36  Art  106-106— Suit  for  eontrihution  af- 
ter dissolution  of  pariiership. 

Held,  that  a  suiL  by  a  surviving  partner 
P-gaiust    the    represejatativos    oi    a   deceased 


partner  for  contribution  in  respect  of  losses 
of  a  dissolved  partnership  bcifig  virtually  a 
suit  for  an  account  and  payment  of  the  sum 
found  due  is  Bubj<.>ct  to  the  limitation  pre- 
scribed by  Art  106.  AMIR  GH\ND  AND 
OTHERS  V.  GUJARMAL  AND  OTBERS.  73 
P  R  1906. 

86     Art  113  d-  116-18  M  L  J  477. 

See    No    19    supra. 
37     Art  IIG -116 -Application  for  personal 
decree  against    the  mortgagor — Limitation — 
A  W  N  1908  P  161-30    A  388. 

See  col  :  693  P  I  No  073  (1908  read  for 
1906.) 

88  Art  120-120— Limitation.  Act  {Punjab)  I 
of  1900  —  Retro speetive  effect. 

The  plaintiffs  sued"  on  the  7th  July  1900 
as  reversioners  of  one  Dadu,  a  sonless  pro- 
prietor, to  have  an  alienation  made  in  1889 
by  Dadu  of  ancestral  land  declared  void  as 
against   their    reversionary    interest. 

Held,  that  the  claim  was  barred  by  limi- 
tation   under    article    120  of  Act  XV  of  1877. 

The  effect  of  the  Punjab  Limitation  Act 
is  generally  to  lessen  the  period  for  a  posses- 
sory suit  while  extending  that  allowed  for 
a  declaratory  suit,  but  a  right  to  sue  which 
is  barred  under  the  previous  law  of  limi« 
tation  is  not  revived  by  Punjab  Limitation 
Act,  article  120  of  Act  XV  of  1877,  is  repealed 
by  Punjab  Limitation  Act  so  far  as  declara- 
tory suits  provided  for  by  Punjab  Limitation 
Act  are  concerned.  L  R  15  1  A  167  and  L  R 
20  I  A  at  p  38  followed. 

Section  6  of  Act  XV  of  ia77  so  far  as  it 
relates  to  a  future  special  or  local  law  does 
not  go  father  than  providing  against  a  con- 
flict between  two  prescribed  and  existing 
periods.  It  would  not  seem  to  apply  to  a 
period  which  under  the  provisions  of  the 
general  law  has  ceased  to  exist,  for  where 
that  has  happened  there  is  no  longer  any 
danger  of    conflict. 

The  operation  of  a  statute  of  limitatioa 
is  generally  restrospective,  but  the  retros- 
pective effect  of  limitation  law  does  not 
extend,  to  rights  already  acquired  or  ex- 
tinguished when  that  law    comes   into   force. 

The  principle  that  in  cases  where  only 
the  remedy  is  barred  and  the  right  is  not 
extinguished  the  period  is  revived  under 
the  new  law  has  been  evolved  in  cases  of  debt 
but  has  not  bicn  applied  to  rigots  in  im- 
moveable   property.     TEK.A    v.    SOHNU.     P 

L  R  .  53  Of  1901  =  39  P  R  1901 

39  Art  121— 121.     8  C  L  J  470. 
See  No    16   supra. 

40  Art  124—124 — Claim  to  hereditary 
offl.ce — Adverse  possession.  4  M  L  T  466 
col  :  1115  P  11 

41  Art  127— 127— Suit  for  possession  of 
ancestral  property  sold  during  plaintiffa 
minority.     2  0  C  348  col  :    226  P  I. 

42  Art  132  — 132-Reut  suit.     4  C  L  J 553. 
See  Lhnitatioii    N  >    113. 

43  Art  184  — 134 -Alienation  by  Mahant— 
Immoveable  property — Religious  inbtitution 
—  Stkit  by  su.ocjsdJr   of  MjiliJ.at.   to    recover 
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property — Liraitfttion. 

Held,  that  whore  immoveable  pro- 
perty conveyed  in  trust  to  a  Mahanfc  of  a 
religious  insbitutiou  fur  the  time  being  for 
the  benefit  of  the  institution  ia  sold,  by  him. 
for  value,  a  suit  by  his  suooessor  in  oHfico 
to  recover  the  property  so  ah-enatodt  is  go- 
verned by  Art  154  of  this  Act,  and  19  barred 
if  tlio  purchaser  has  b)oa  in  possession  of 
property  for  more  than  twelve  years  from 
the  date  of  purchase.  HARGIAN  D-BO-  v^. 
BALDEO    DAS.     127    P  R  1908- 

44  Art  Ul  -14,2  and  145— Art  141, 142  and 
144  —  Adverse  ;possession — Posseseion  against 
female  holding  life- estate-EjJect  on  reversio7ier's 
right. 

Held,  thart  for  a  suit  for  possession  by 
reversioners  of  a  Hindu  or  Muhammadan 
femald  against  trespassers  limiLahiou  rans 
against  reversioners  only  from  the  date  of 
her  death  whatever  the  aocompaaying  cir- 
ouAstanoes  may  be.  They  are  not  aStcted 
by  any  possession  held  by  the  trespassers 
adversely  to  the  female — P  R  74  of  1895^  di&- 
se7ited  from.  RULIA  v.  RULIA.  41  P  R 
1903- 

45  Art  lU,  120-144,  120 -Possession  by 
tyidow  of  pre-deoeased's  son  of  heis  father 
in  law's  estate  — Adverse  possession — Oustonx 
—102  P  B  1907  Col  778  P  II. 

46  Art  144-144-63  P  W   R  19Q8, 
See  Limitation   No  125, 

47  Art  181-178. 
See  No  IS  supra. 

48  Art  181—178 — Application  for  pos- 
session of  foreclosed  property.  16  0  P  L  R 
1903  P  114  col  :   669  P  I. 

49  Art  182  — 179~Appeal  by  some  of  the 
defendants— Date  of  appellate  decree  forms 
the  basis  from  which  limitatiion  rans^  even 
in  oasQ  oi  those  who  have  not  appealed 
against  the  decree.  lO  B.  L.  R.,  939  ool : 
430  P  II. 

50  Art  182— 179— Application  for  execut- 
tion  of  decree  against  a  wrang  pereoa  ox 
dead   person.     35  G    1047  ool :    1040  P  11. 

51  Art  182— 179— Modified  by  consent 
and  payable  by  instalments.  45^  PLR  190» 
ool ;   1000  P  II. 

52;    Art  182-179   (2>.--Appeal    by    some  of 
the    defeadaota   against  portion   of    dearee — •- 
Appeal    dismissed —Limitation    for  executing  I 
remaining    portion  of  decree.     3^.  PR  1907  = 
8  I'  L  R    1908    CQl  1 1499^   P  I. 

53  Art  1S2— 179  (4)-AppIicatk>n  for  pay-  1 
ment  oi  money  deposited  -No  step  in  aid  oi  ! 
execution.     103  P  R    1908  col  :   1038  PH.  \ 

54  Art     182-179   (4>,    (5,)— Exeoutiau    of' 
decree — Limitatioh — riecree     made     payable 
by   instalments  during  specified  months..     22'  ! 
P  R  1905   col.  1506  P  I  I 
Limited   interest 

1  Adverse  possesaioQ — Mo?fgage  by  Hindu 
widow — Possession  of  raortg;jfcgt3  against  re- 
versioDor.     4    BLK    465  col :    1955  P  I. 

2  Adverse  posaeasioa    of    limited    interest 
—Landlord   and   Te.iaat.     27   B.  &15  at   540  1 
and  550  ool ;  2062  PI.  i 


Li<iuor    Country    made    ho\7 
taoiied 


at- 


1     Attached -Sale— Country   liqu»r  —  Ool- 
lectora  permission — Reference  to  High  Court. 
19  13  L  U  13  Ool.  1164  P.  I. 
Liispendens- 

1  See  Transfer  of  Property.  Act  IV  of  1882- 
S.  54,  Got.  585  to  589-  P.  I. 

2  Priority  of  sale  in  due  course  of  ad- 
miuiatratiou  over  sale  in  execution  of  a  dacr 
ree — Lispendens — Purchase,.  efLact  of,  from  a. 
residuary  legatee  or  heir  pending  administra- 
tion.    9  C  W  N  225—32  0  198.     See    mortgage, 

3  Claim  for  mere  money-decree  is  not  aa 
administration  suit-Mortgage  by  heir — Rights 
of  decree-holder  and  mortgagee.  52  PL.R 
1908  col  ;    1492  P  I. 

4  Lispendens — Oontentioufl  proceeding- 
Transfer  of  property  before  final  decision  of 
case — Transfer  of  reversionary  rights  ia  ille- 
gal. 8a  P  B '1903— 19  PL  B-  1904- col  1 1167 
P  L 

5  Lispendens — Alienation  after  filing 
plaint  but  before  service  of  summons — Con- 
tentious suit — Active  prosecution  oi  the  suit, 
9BL.B  530r-31  B.393  col :  572:  PI, 

Q  Lispendens-Oontentiou^  suit-Service  of 
summons  if  necessary— Right  of  redemption 
extinguished  on  confirmation  of  sale.  11 
OWN  561—4  A  L  J  344—5  G  L  J  563  col : 
573  P.  L 

7  Lispendens— Contentious  suit— Suit  for 
partition — Admission  of  shace  in  plaint- 
Transfer  after  fi.ling  of  plaint — Objection  to 
share  in  written  statement.  31  G  658  col  :  570 
P  I. 

g  Contentious  suit— Transfer  oi  Property 
Aot  IV    of  18&2  S  52  col  :   569.  to   577  P  I. 

9  Lispendens— Transfer  of  ^Property  Act  Si 
52  —Mortgage  suit—Gontentious  suit. 

Held',  that  a  suit  on  a  mortgage  is  a  suit 
with  respect  to>  an  interest  ia  imjnoveaKble 
property,  and  suit  for  sale  on  a  mortgage- 
praying  relief  against  the  mortgagors  and 
others  is  from  the  beginning  a  contentious 
suit  within  the  meaning,  of  S.  52  of  the  Trans- 
fer of  Property  Act.  29  A  339-34  I  A  102 
Ref.  D-URGA  PRASAD,  v.  HADHO  PRASAD. 
8  G  L  J  15». 

10  Lispendens— Pre-emption— Otigi^nal  ven- 
dee selling  to  superior  pre-emptor  during,  pen- 
dency of  suits  to-  pre  empt. 

A  sold  to  B  his  property  subjeo*  to  pre- 
emption. 0  &  D,  two  persons  clairaing  a  right 
of  pre-emption  separately  sued  to  enforce 
their  ri^'hts.  During  the  pandencty  oi  those 
suits,. E  a  person  having  a  right  of  pre-emp- 
tion superior  to  that  of  C  &  D  also  brought 
a  suit  for  pjre  eruption.  His  claim  was  ad- 
mitted and  B  ex«c-u.ted  a.  registered  sale- 
deed  in  his.  favfrur,  E:  allowed,  his.  own  suit 
to  he,  dismissed  In  default  and  applied  to  be, 
aud  was  admitted,  as  a  defendant  in  the 
former  two  suits.  The  Lower  Courts  decreed 
agitist  E  on  Lhe  ground  that  the  sale  to 
him  was  made  pendente    lite. 

Held  that  the  doctrine  of  lis  pendens 
cannot  be  called  in  to  defeat  the  claims  of 
anathar  QlaimaQt  whose    right  to  pre-empii 
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Lispendens    (Coiitdf 

existed  before  the  Buits  of  the  otbor  claimants 
were  filed  7  P  R  1900   Ref. 

A  pre-emptor  is  in  no  worse  position 
when  asserting  hi^  right  privately  than  when 
ho  assorts  it  by  suit.     20  A    100, 138  P  R  1884 

6  73  P  R  1888    Ref. 

In  claims  for  preemption,  the  right  of 
mny  particular  claimant  is  not  prejudiced, 
qua  own  right  by  the  aisertion  by  another 
claimant  of  hia  own    preexisting   rights. 

The  doctrine  of  lis  pendens  forbids  the 
creation  of  new  rights  over  property  already 
the  pubjeot  of  suit  pendente  lite  which  are 
calculated  to  injure  the  rights  of  the  claim- 
ant. It  does  not,  and  could  not,  apply  to  the 
assertion  of  rights  which  existed  prior  to  the 
institution  of  the  pending  suit.  1  De,  Gex  & 
Jo.  66GRef.  MAHMUD  KHAN  v.  KHUDA 
BAKHSH.     26  P  R  1908. 

11  Lispendens— Auction  sal*  in  execution 
of  decree.  27  B  266-5  B  LR  21  col:  986 
PI. 

12  Lispenens — Mortgage — Decree  on  Mort- 
gage against  minor — Sale  in  execution — Re- 
versal of  decree  in  appeal— Stay   of  execution. 

7  B  L  R  586-29  B  4.35  col  :   575  P  I. 

18  Trust  property — Wakf-Land  held  on 
condition  of  service  —  Alienation.  5  B  L  R 
303-28  B  361    col  :    1938    P  I. 

14  Lis  'pendens—Civil  Procedure  Code  1882 
Section  372 — Assignment  of  decree  pagsed  un- 
der S  88,  Transfer  of  Property  Act,  before  fil- 
ing of  appeal. 

A  decree  under  section  88  of  the  Transfer 
of  Property  Act  1882  is,  on  the  face  of  it,  not 
a  final  decree,  but  nisi.  The  lis  would  pro- 
bably not  be  completed  before  the  actual  sale 
and  certainly  not  before  the  passing  of  the 
order   absolute. 

A  transferree  of  such  decree  would  be 
bound  by  the  result  of  the  appeal  filed 
against  his  transferror  after  the  date  of  the 
transfer  without  the  tranferree  having  been 
made  a  party  to  the  appeal.  He  would  not 
be  less  bound  if  he  were  made  a  party  to  the 
appeal  after  the  expiry  of  the  period  of 
limitation  provided  for  filing  the  appeal.  He 
may  be  made  a  respondent  under  Section 
872,  Civil  Procedure  Code,  but  he  can  take 
only  such  pleas  as  his  assignor  oould  have 
raised.  CHUNNI  LAL  v.  ABDUL  ALI 
KHAN     23  A  831  W  N  A  1901  P  91 

15  Lispendens  applies  to  involuntary 
sales.     11  C  W  N   828   col  :   573  P  I. 

16  Two  mortgages  upon  the  same  property 
—  Decree — Sales-Rights  of  rival  mortgagee 
purchasers— Lispendens.  9  C  W  IS  728-1  C  L 
J  871    ool  :  571  P  I. 

17  Lispendens — Suit  (or  foreclosure — Suit 
not  terminated  until  decree  absolute.  8  A 
L  J  675-29   A  76 ;  Col.  578  P.  I. 

18  Mortgagee  purchaser,  rights  of,  to  fall 
back  upon  mortgage — Mortgage  if  and  when 
kept  alive— Equity— Lispendens.  7  0  L  J.  1 
See   Mortgage. 

19  Lispende7is—Pr6-empti07t— Rival  claim- 
ants. 

A  pro-emptor  is  precluded  by  tht  rule  of 


Lispendens    (Contd.) 

lis  pendens  from  acquiring  property  sold  to 
a  third  party  as  against  his  right  of  pre- 
emption by  obtaining  a  consent  decree 
Bgainst  the  vendee  during  the  pendency  of 
a  pre  emption  suit  previously  filed  by  a 
rival  claimant  who  has  since  got  decree 
passed  in  his  favour.  I  L  R  26  A  522  re- 
ferred to.  HaRNAM  SiNGH  vJIWAN.  7 
P  R  1906 

20  Preemption — Lispendens— Re-sale  of 
property  after  filing  of  plaint— Subsequent 
vendee  added  as  defendant  and  plaint.  A 
W    N    1905    P  94— 27  A    544    col:   970  P.    II. 

21  Transfer  of  Property  Act  section  52 — 
Ij\Bpendena— Sale— Pendency  of  suit— Service 
of   sutnmons   not   effected. 

If  a  vendee  after  the  institution  of  a 
suit  for  pre-emption  sells  the  property,  the 
sale  cannot,  having  regard  to  S.  62,  Trans- 
fer of  Property  Act,  affect  the  right  of  the 
plaiotiS  to  the  decree  which  he  might  have 
obtained  in  the  suit,  as  the  purchaser  takes 
the  property  subject  to  the  result  of  the  suit. 
Suit  27  A  554  distinguished.  The  fact  that  the 
vendee  sells  the  property  before  service  of 
summons  does  not  make  section  52  inapplic- 
able 29  A  339  referred  to.  GHASITEY  v.  GO- 
BIND  DAS.  5  A.  L.J.  477  =  A.  W.  N. 
(1908):221  =  29A839. 

22  Lis  pendens — Conveyance  pending  a 
suit— Effect  of  alienation.  9  B.  L.  R., 
1173    P  I. 

23  Mortgage— Purchaser  of  mortgage  pro- 
perty by  mortgagor — Rights  of  subsequent 
mortgagees  from  the  mortgagor.  29  M  113 
=  1  M  LT  145   col:    567    P  I. 

25     Lispendens — Contentious  proceeding — 
Transfer  of  Property  before  final    decision    of 
case.     80   P  R  19d3— 19  P  L  R  1904  Col.    1167 
P.  1. 
Litigation. 

1  Suit  for  recovery  of  property  based  on 
an  agreement  to  provide  fundf  is  a  suit  for 
specific  performance  —  Refusal  to  perform 
one  part  of  agreement.  10  O  C  173  Col.  1890 
P.  I. 
Loan. 

1     Criminal    breach   of    trust— Loan- -De- 
posit.    135  P  L  R  1901  Col.  896  P.  II. 
Loan  or  Deposit. 

1     Deposit—  Loan  —  Debtor — Executor — 
Assets.     31    C  519—8   C  W    N   500  Col.    1824 
P   I. 
Loan  Register  of  Public  Debt. 

1  Public  Document — Inspection  of  docu- 
ment—Right to  certified  copies.  31  0  284  Col 
829  P.  I. 

Local  Board  Act- 

1     See  Madras  Act  V  of  1884. 
Local  Custom. 

I     Wajib  ul-arz— Onus — Custom.     16    C   P 
L  R  81    Col.  270  P.  II. 
Local  Commissioner. 

1     Appointed    by  incompetent    Court — Re- 
port of  Local  Commissioner.     40  P  L    R  1902 
uol.  977  P.  II. 
Local  Fund^Cess  Act  III  of  1869. 

See  Act  III  of  18t9  (Local  Funds  Act)  CoU 
1903  P.  IL 
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Local  Government 

I      IVovious  consent  of  Government  to    sue 
a    Rovereiga    prince.     2    0  L  J  1G3    Col.    1202 
P.  I. 
Local  Inspection. 

1     r>y  Court — Power  of    InepocUon — Local 
Inspection    without  uoticj    to    parties.     33   C 
133  Col.  1391  P.  n. 
Local  Investigration. 

1  Commission  for.  See  Civil  Procedure 
Code  Act  V""  of  1908  OXXVI  B  13,  14  and  15— S 
396  and  399  Col.  1606  to  1608  P.  L 

Locus  Standi. 

1  Of  debtor  to  olj'ct  that    gift  by  creditor 
is  incomplete— Trusi    of  immoveable    proper 
ty.     Creation  of.  175  P  L  R  19D3  Col.  644  P.  I 

2  Of  after-born  son--To  contest  aliona 
tion  by  his  father— Jats — Alienation  by  child 
less  proprietor.     65  P  R  1903  Col.    2103    P.    I 


Lord's  Days  Act. 

1     Disposal  of   a  suit  on  a  Sunday. 
J  106-30  A  136  Col.  1379  P.  II. 


SAL 


Lower  Burma  Acts. 

1     See  Burma  Ads  Col.  317  to  325  P.  IT. 
Lunacy. 

1  Bai  to  inheritance.  S««  Hindu  Law- 
Inheritance  (disqiialifications)  Col.  1201  to 
1203  P.  II. 

2  Lunacy  of  head  of  mutt — Effect  of— 
Corporation  sole  —  Second  council  on  the 
same  side.     27  M  435  Col.  053  P.  II. 

tuaatio. 

1  Civil  Procedure  Code  S.  463— Suit  by  or 
against— Practice.  31  P  R  1905  Col.  1627 
P.  I. 

2  Contract  by — Void — Document  execut- 
ed by  lunatic— Effect.  17  M  L  J  78  Ool. 
255  P.  I. 

3  Contract  by  —  Lunacy  not  known  to 
other  party.     10  B  L  R  1004  ^  ol.  623    P.  II. 

4  contract  by — Suit  to  reco^^er  money 
lent  by  a  lunatic  —  ('ontract  by  lunatic  void, 
1  A  L  J  43  Col.  256  P.  I. 

5  Debarred  from  inheriting.  See  Hindu 
Law— Inheritance  Col.  1201  to  1203  P.  II. 


Madras  Acts. 

1.  Act  XXIV.    of  1830,   Madras   Agency 

Act. 

2.  Act  XXVIII  of   1860,   Madras    Boun- 

daries Act. 

3.  Act.  II  of  1864,  Madras  Revenue    Re- 

covery  Act. 

4.  5.     Act  VIII  of  1865,  Madras  Rent  Re- 

covery   Act. 

6.  Act  IV  of  1866,   Madras    Enfranchis- 

ed Inam  Acb. 

7.  Act  III  of  1873,  Madras  Civil   Courts 

Act. 

8.  Act  I  of  1376,    Madras  Land  Revnue 

Assessment  Act. 

9.  Act  V  of  1882,  Madras  Forest    Act. 

10.  Act  XIX  of  1883,   Madras   Land   Im- 

provement Loans  Act. 

11.  Act  I  of    1884,    Madras   City  Munici- 

palities Act. 
n.     Act  IV  of  1884,  Madras  District  Muni- 
cipalities Act. 

13.  Act  IV  of  1884,  Madras  Local  Boards 

Act. 

14.  Act  I  of  l|86,  Madras  Abkari  Acb. 

15.  Act  I  of  f887,   Madras  Malabar  Com- 

pensation   for   tenant's    Improve- 
ment Act. 

16.  Act  I  of  1889,  Madras  Village  Courts 

Act. 

17.  Act  IV  of  1889,  Madras  Salt    Acb. 

18.  Act  I  of  1891,  Madras  General  Clauses 

Act. 

19.  Act  VII  of    1892,   Madras    City    Civil 

Courts  Act. 

20.  Act  II  of    1894,    Madras    Hereditary 

Village  Offices  Act, 

21.  Act  III    of  1895,    Madras    Hereditary 

Village  Offic  '8  Act. 
22    Act  III  of  1897,  Madras   Dfstrict  Mu- 


nicipalities Amendment  Act. 

23  Act  IV  of  1899,  Madras  Amending  Re- 

gulation Act  V  of  1904. 

24  Act   I    of   1902,     Madras     Courts    of 

Wards  Act. 

Madras  act  XXIV  of  1839  Agency 
act> 

S  3 — Appeal  from  the  order  of  Agent  to 
the  Governor  at  Vtzagapatam,  18,  M.  L.  J. 
252,  uol:    796  P.  I. 

Madras  act  XXVIII  of  1860  Bound- 
aries act. 

1  Forest  and  wasta  lands — Rebuttable  of 
presumption  of  Government — Ownership — 
Conclusive  presumption  under  Hindu  and 
Muhamedaa  Law.  -^8,  M.  257.    Col  :  185,    P.  I. 

3  Madras  Act  II  of  1861,  Revenue 
Recovery  Act. 

1  Land  revenue  —  '*  Penal  assessment.  " 
Illegality  of. 

The  High  Court  following  27  Mad.  386  up- 
held  the  decree  passed  in  favour  of  the  plain- 
tiff against  Government  for  refund  of  amount 
recovered  from  him  as  penal  assessment, 
and  allowed  interest  at  6  per  cent,  per  annum 
till  the  date  of  payment,  on  the  ground  that 
the  levy  of  penal  assessment  wa^  illegal. 
PAMULAPATI  ANKINUDU  v.  THE  SEC- 
RETARY OP  STATE  FOR  INDIA  IN- 
COUNOIL.     28,  M.   312- 

1  (a)  Ss.  1,  2,  326,  and  ^2— Penal  assesment. 
Bight  of  Governmaut  to  levy — Madras  Begula- 
lion  XXVI  of  1802 -Act  V  of  1884,  Madras, 
Act  VI  of  1900,  Madras— Act  V  of  1884,  Mad- 
ras—Act VI  of  1900,  Madras,  Sections  49t 
proviso   98,  98    A  and  98  B. 

The  plaintiff  sued  tbe  Secretary  of  State 
for  India  in  Council  for  refund  of  the 
amount  collected  by  Governmeni  from  him  as 
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Madras  Act  II  of  1864,  Revenue  Re- 
covery Act    (Contd.) 

prohibitory  assessmont  in  connection  with 
his  having  erected  a  platform  and  a  ahed  over 
a  portion  of  a  patli,  by  the  side  of  which  his 
house  was  situated  in  a  village.  It  was  found 
that  the  owners  of  the  houses  adjoining  tlio 
path  had  only  a  riglit  of  way  over  it,  the  free- 
hold ill  the  soil  being  vested  in  the  Govern- 
ment. 

J^dd,    that  the  cUim  was  valid. 

Per  SiiibaJuiiiiila  Aiyar,  OffhcUiling  C.  J. 
—  The  land  in  respect  of  which  laud  revenue 
is  leviable  is  vested  in  some  person  or  peso  is 
other  than  Grown,  the  Crowu  possesses  noth- 
iog  more  than  a  charge  (though  a  first 
charge)  in  respect  of  the  revenue  due  to  it, 
upon  the  interest  of  such  person  or  persons, 
realizible  by  sale  thereof. 

In  the  actual  exercise  of  the  prerogative 
the  Crown  is  not  supposed  to  proceed  with- 
out any  regard  to  defiuite  and  well  establish- 
ed principles. 

What  is  called  prohibitory  assessment 
zests  on  grounds  diametrically  and  totally 
opposed  to  those  principles. 

Per  Boddavi.,  J.— Civil  Courts  are  pro- 
hibited from  going  into  the  question  of  the 
amount  of  an  assessment  and  can  only  deal 
with  the  general  question  of  the  liability  to 
assostmeut.  Penal  a.sscssment  as  such  is  un- 
known to  the  law  and  the  only  rights  the  Go- 
vernment have  to  impose  assessment  are 
under  statute  or  by  virtue  of  the  prerogative 
of  the  Crown. 

The  plaintiff  not  being  a  land  holder 
within  Act  II  of  18()4,  Madras,  and  being  im- 
properly in  possession  uf  part  of  the  surface 
of  the  public  road,  the  Government  had  no 
right  to  impose  any  assessment  upon  him 
under  the  Act  for    such  occupation. 

Nor  did  the  prerogative  of  the  Crown 
justify  the  Governmont  in  assessing  a  person 
in  the  position  of  the  plaintiff 

The  acquisition  of  a  light  of  way  in  tho 
public  pie-supposes  that  the  right  lo  tlie 
whole  surface  of  the  road  is  vested  either  by 
prescription  or  grant  in  the  public  free  of 
any  assessment  for  the  use  or  occupation 
thereof  as  such  so  long  as  it  exists  as  a  public 
road,  and  the  fact  tha^  tbe  fiec-hold  of  tho 
land  is  in  tho  Government,  cm  only  give 
them  the  right  to  deal  with  so  much  of  tlie 
land  as  is  not  ri.quired  by  the  public  for  the 
purposes  of  a  lo  id  It  cannot  give  tho  Go- 
vernment a  right  to  dcrogite  from  its  own 
grant  or  tj  limit  the  rights  of  tho  public  by 
assessing  a  person  wrongfully  occupying  the 
Burface  uf  llio  land  or  uLherwi.-o  recogriising 
the  illegil  occupation  of  a  portion  of  thu 
surface  of  llio  road  to  the  curtailment  of  tlie 
right  of  the  public  to  pass  and  re  pass  over 
tho  whole  of  the  surfxce  thereof. 

Per  Hhashydiii  AiyatKjar,  J  —The  prac 
tice  of  levying  '•  penal  charges  "  or  "  prolii- 
bitory  asscisiiunts  on  trespassers  recognised 
by  tho  standing  orders  of  the  board  of  reve- 
nue is  illegal  tor  the  following  reasors;-- 
(1)       High- ways     and    other     poraiiibokj 

laads    ijcl  upail    lur  public    oc  commuual 


Madras  Act  II  of  1834,  Revenue  Re- 
covery Act     (Coatd ) 

purposes  are  not  liable  to  bo  assessed  to  land 
revenue  so  long  as  they  continue  as  such 
and  have  not  been  lawfully  transferred  to 
tho  head  of  Ayan  and  thus  incorporated 
with  lands  to  be  cultivated  and  assessed  to 
public  revenue. 

(2)  A  person  encroaching  up^n  high 
ways  or  poramboko  land^,  sot  apart  foe 
public  purposes  cvn  in  no  souso  be  regard- 
ed as  a  'land  holdei'  or  ryot  iu  respjoc  of 
the    land    encroached    upju. 

(3).  In  the  case  of  all  lands,  whether 
porainbjko  or  Ayan,  any  deniand  which  ou 
behalf  of  tho  Crown  miybe  made  on  the 
accupant  thereof,  with  tlu  avjwjd  objjob 
of  compelling  him  to  surrender  or  vacate  the 
land  is  not  tho  impjsition  of  laud-revenue 
and  the  machinery  provided  by  Ach  II  of 
18G4  cannot  be  resorted  to  for  enforcing 
such  demand  by  Uevanue  Officers,  chootiug 
to  give   it  the  namj  of  '  as^eisinaot.' 

(1)  The  immemorial  and  common  law 
prerogative  of  tho  Cro.vn  in  India  is  only 
to  the  RijabJiagam  or  King's  share  in  the 
produce  of  the  land  and  the  lind  revenue 
or  assessment  now  levied  on  land  represents 
the  King's  share  in  tho  produce  and  Courts 
have  no  j-irisdictio  i  to  qiistion  the  rate 
or  share  that  tho  Execuiivo  Govevumonb 
may  fix  at  tbe  periodical  revision  of  assjss- 
menls  but  a  share  of  tho  prodace--however 
high  the  share  or  rate  m  ly  be  in  rjlation 
to  tho  total  produce  ca-inot  (xczed  tlie 
produce.  An  assessment  which  is  prohibitive 
and  manifestly  in  cxjess  of  what  the  land 
may  produce  and  is  professjdly  out  of  all 
proportion  to  such  produce  is  cleary  zUtra. 
vires  of  Goverumoati  and  such  action  o£ 
the  Executive  is  not  cxompted  from  the 
jurisdiction  of  the  Civil  Courts.  UAMAY.-\. 
y.  THE  SEliRErARY  OBVS^ATB  FOll  IN- 
DIA IN  COUNCIL.  UMLJ37  =  27  M 
386. 

2  S.  2—27  INI  336 
See  No  1  Supra. 

3  Ss.  2,  4i—RiVcmie  sale— Prior pnichiser 
suing  co-sharers  for  contribution  —  Charge- 
Lien. 

A  decree  for  partition  of  an  estate  in 
tho  possession  of  the  managing  member 
who  was  accouritable  to  tuo  other  members 
for  mesne  profits  having  been  passed,  lie 
sold  his  interesG  to  a  third  person  and  the 
revenue  due  upon  the  whole  estate  not  being 
paid,  the  CoUsctor  attached  his  shares  and 
realised  tho  arrears  due  upon  the  whole 
estate  from   such   share. 

lleldy  by  the  Eull  Bench  tliab  tho  pur- 
chaser had  a  charge  upon  tho  estate  of 
each  of  tho  other  co  sharers  for  their  share 
of  the  revenue.  11  M.  io2  foil.  liC.  809; 
14  A.  273;    and    20  13.437    dissented   from. 

Per  Benson,  J. — The  words  "  charge  creat- 
ed by  operation  of  law"  are  :nore  extensive 
than  "charge  created  by  law"  and  includes 
a  charge  created  directly  by  tho  provi^iou.^ 
of   aa  Act  as  well  as  a  chargo  ci.aattid  ia- 
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Madras  Act  II  of  1864,  Revenue  Re- 
covery Act     (Could.) 

directly  aa  i\  legal  conscqucnco  of  certain 
conditions.  Tliu  clmrgo  to  tho  parcbasor 
was  directly  created  by  S.  2  and  42  of  Act 
11  of  18G1,  ui-d  wiia  a  chargo  by  operation 
of  law  wilbiii  tbo  mcauiug  of  S.  100,  Trans 
fer    of  TroptTty   Act. 

Per  likaihyani  Aii/avgar,  J -Tlio  puc*- 
cbaser'rf  right  lo  claim  contribution  ftria08 
i]ot\vitbstaiiding  bo  may  not  bave  paid  any 
ii\  )iioy  iu  dibcliargo  of  tbo  rovonuo  and  tbc 
Collector  may  bavo  realised  tbe  samo  out 
of  tbo  iucomo  of  tbo  sbaro  belonging  to  tbe 
pLrcluivSer.  'Jbe  rigbt  to  claim  contribution 
exists  wbetber  tbe  p»rty  seeking  contribu- 
tion mi\kos  tbo  payment  voluntarily  or 
involuntarily,  i.  c,  wbetber  ho  makes  tho 
piyment  and  thus  averts  coercive  process 
against  bis  property  or  without  making 
Biicb  payment  suHors  bis  property  to  bo 
geizid  urnJei-  process  of  law  for  tbe  purpose 
of  tbo  a^iiount  being  rcaliz'd  from  its  in- 
come or  by  its  sale.  15  M.  &  W.  44i  approv- 
ed. 

Per  Bhosliynvi  Aiynngnr,  J  — A  co  sharer's 
claim   for    contribution     where    he    pays    or  'i 
is  forced  to  pay  arrears  of  revenue    due  upon  1 
tbo    entire    estate  is  a  charge  upon   the  estate 
of  the    other  co-sharers.     Whether    a   person 
paying    rent    due    vipon    a  land    which  is  not  : 
a  charge   upon    such    land   and    which   he  is 
liable    to  psiy    along   with    others   ia   entitled  i 
to  a    similar  chargo —  ' 

Quarre.— Whether     a    subsequent    mort- 
gagee paying    off  arrears  of  revenue  acquires  i 
a  tfirst  chargo    for  such    payment  in  prefer- 
ence   to    the    prior   mortgagees. 

Qaaere.— The  riglit  of  contribution  secur- 
ed    by    S.   82    of    the     Transfer  of    Property 
Act    is  a  'real  right'    and  not  a  simple  *'claim  ^ 
in  pe7S'7/a?H."  IB  C.  37  I.  rcf.  to.  (Dtibitante)  :  • 
Tho    words     "fccveral     properties     ot    several 
owners''    mean    not    only    separate    plots   re-  i 
spectively    owned    by    separaie    owners,    but 
also    distitcL  shares  severally    owned    bv  tvvo  ' 
or    more    co-owneis    os  tenants    in    common 
with  unity  of  possession.     Tbe  lien   or  chargo  : 
in    favor    of   tbe    person    claiming    contribu    ' 
tion    in  re.pect    ot  piyment    of    revenue  does 
)iot    depend    upon    the    doctrine    of  subroga- 
non.     Tbe    lien  under   S.    2  of  the    Revenue 
lUcovery    Act    is  a  lie-i  by  operation    of   law 
in  favour  of  tbe  Crown  Only      When  revenue  ' 
as  tuch   is    assigned    to    a    subject,    it   ceases 
to  be  public    revenue    and    is  converted    into 
rent,    private    property, 

Fcr  Muuie,  J  -The  claim  for  contr  bu- 
tion  by  I  bo  purchaser  is  not  a  charge  upon 
the  cluirges  of  the  other  co-sharers;  11  IM . 
452  diss,  from.- MAHARAJA  OF  VIZI^NA- 
GAUAM    V.    SHI    RAJAH     SETRUCHaRLA 

somaSkkhara    raj.    13  M  L  J  83-26 
M  686  F  B. 

4  Ss.  2  and  42- Government  ryots  direct- 
ed by  Government  to  pay— Revenue  to  trus 
tees    of  a  mutr,.     26  M  730  Col  188G  P  I. 

5  s,  5  ^Liability  of  laud  to  be  sold  for 
arrears   of  "revenue.     26  M  521  Col  911  P  II. 


Madras  Act  II  of  1864.  Revenue  Re- 
covery Act     (Could. ) 

6  R.  32-2(i  M  OSG.     See  No  2  Supra. 

7  Ss  :i'4,  41  -  MiiLobar  low  -  Kngaqcvicnt  to 
l>ny  tenant,  value  of  ivipiuvcments  binding 
on  inn  chaser   at  revenue   silo. 

Tbo  owner  of  certain  land  granted  to 
tbe  defendant  a  kmom  for  Us.  5.  The  jonmi 
agreed  to  pay  tbe  value  of  tbe  improvements 
according  to  tlie  local  custom  alono  with 
kanom. 

Ihld,  that  having  regard  to  tbo  email 
amount  of  the  kanom  (Rs.  5)  tbo  tran- 
saction must  bo  regarded,  in  subslance,  a 
lease. 

That  aa  it  was  not  shown  tba*;  the  rent 
n  served  was  lower  than  the  usual  renfc 
for  such  land  and  the  object  of  the  lease 
was  essentially  to  brit)g  waste  land  into 
cultivation,  tbc  engagemen  t  made  by  tbe 
jonmi  to  pay  the  to  ant  tho  value  of  his 
improvements  binding  upon  tbe  Collec- 
tor under  section  32,  Act  II  of  18G4,  Mad- 
ras, extended  to  purchasers  at  revenue  sale 
by    s.  ction     41        MEPPATT     KUNHAMAD 

v.  CHATHU  NAiri.    27  M  373. 

8     S   35  — "Defaulter"    ivho. 

Under  S  35,  persons,  even  though  they 
are  not  pattadars,  may  come  under  the 
category  oi  "defaulters".  30  M  35  referr- 
ed to. 

Per  Miinro,   J. 

The  word  "defaulter"  refers  to  the  re- 
gistered landholder  and  to  bira  alone,  3 
M  35,  11  M  452,  17  M  247  referred  to. 

Per  Plnhrti  J  ,  SUPRAMANIA  CHETTY 
V,  MAHALINGA   SWAMI  SIVAN.     4  M  LT 

469, 

8  (a)— S  35--Laud  registered  in  A's  name, 
but  belonged  to  and  was  in  pos>ession  of 
B-- Payment  of  Kist  by  A- 30  M  35.  See 
Col  323  P  I. 

9  Ss.  36,  38  and  40-S-.Ie  of  immnveablo 
prop  rty-Applicalinn  by  pui  chaser  for  ddivo- 

'  ry  of  possession  — Limitation.       17  M  L  J  441 
-  3  M  L  T  19-31  M  24  Col  lUOG    P  I. 

Note.  17  M  L  J  441  read  for  17  M  h 
J  44. 

10  Ss.  36,  40-  Suit  to  set  aside— Onus  — 
Notitication  of  sale —Parties-  Joind-^r  ol  de« 
fendant.      13  M  L  J  479  Col   1378  P  I, 

11  36  cl  :  (5)   and    39  — Benami     purchases 
!  in  Revenue    sales.     29  M  473  Col  18  P  11. 

12  S.  38  (5)  and  39— B'^nami  purchase — 
Estoppel  — Sa'e  — Revenue  sale,  28  M  526  col 
18   P   II. 

;       13     S.   38,    39— Benami     purchase— Sale  — 
j  Jurisdiction    of  Court    to  enquire  if  purchase 
was   benami.     25   M  655    col    13    P   II. 
1-1     S,    38.     See   31    M   24    No.9suprr. 
15     S.    39,   29  M    473,  28  M    526,    25  M  G55. 
See    Nos.    11    to   13  snpra. 
j       16     S.    40— Ilevision-  Civil    Cnscs -Appeal- 
i  able   order— Sale    for    arrears   of    reveuu-   by 
\  Drpiily    Collector- Poivcr   (fC<  Hector   (o  canceL 
•  sale — Ddivi'iy   of  possession   by  Civil   Court — ' 
\  Power   of   Colli t    to   diiect   restitntior,  on  •caw 
cellalion   of   sitle. 

The  High  Court,  as  a  general  rule,  woul4 
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Re- 


cot  eiitcilain  an  application  for  revision  of 
an  order  agaiust  which  an  appeal  is  allowed 
by    law. 

A  l.'ollcclor  is  compiteot  to  cancol  a  Kale 
hi  Id  hy  a  l).  puty    (Jollcclor  to  rualiso  arrears 

of    JCVi-llUO. 

A  Civil  Court  is  competent  to  grant 
restitution  after  possession  bad  been  duli- 
voicd  by  it  to  the  purchaser  at  a  sale  held 
to  rcalizj  arrears  of  revenue  when  the  sale 
lias  becti  cat  celled  l)y  the  collector.  GNANA 
SAMBANDA  L\\N:)a11A  SANN*.  DEIl  u.  DA- 
VID   NAD  ^U.     14    A    L    J    433- 

17  S.  40.  See  ^1  M  2t,  13  M  L  J  479  No. 
0,    10  supra. 

18  6\   41   See   27   M   373   No  6  supra. 

19  S.  42  -  hand  Iinpruvrvient  Loans  Act 
{XIX  of  1883),  Stc'ion  7,  Clause  {a) -Sale  of 
land  noL  uiadf  s  curi'y  for  adoance  under  the 
Land    Iinpiovimnit    Loans  Act. 

M.  A.  N.  held  two  pieces  of  land  on 
jjotla,  namely,  No.  315  and  No.  105B.  He 
obtained  a  loan  on  the  security  of  land  No. 
315  for  the  purpose  of  diggirg  a  well  thereon 
under  Act  XIX  of  Iw83-Luid  No.  105  B 
was  not  included  as  collateral  stcuiily  for 
the  loan.  Default  having  been  m  ide  iii  re- 
payment of  the  loan,  laud  No,  315  was  at 
tached  and  sold  by  Government,  and,  as  no 
cue  bid  for  it,  was  bought  in  by  Govopd- 
inont.  M.  A  N.  sold  land  No  105B  to  plaint-  I 
in  by  a  registered  sile-deed  The  patia,  liow- 
ever,  '«a3  not  transferred.  This  land  was 
attached  by  Gjvernment  with  a  view  to  re- 
alising the  amount  of  loan  which  still  re- 
mained unpaid  by  M.  A.  N.  PlaintilT  obj  ct- 
ed  to  the  sale  of  the  land  and  claimed 
ifc  by  right  of  purchase.  The  land  was 
subsequently  sold  by  order  of  the  Collector. 
Plaintiff  now  sued  for  the  cancellation  of 
the   sale. 

Held,  that  the  suit  must  be  decreed,  as  i 
the  provisions  of  section  42  of  Act  II  of 
18G4  (Madras)  did  not  apply  to  the  sale  of 
laud  No.  105  B,  by  order  of  the  CoUectoi^  on 
account  of  sum  due  by  M  A  N  under  the 
Land  Improvement  Loans  Act.  GHINNA- 
SAMI  MUDALI  V.  TIRUMALIA  PILLAI. 
25  M  572 

20  S.  42  -See  27  M  38G,  2G  M  G8G  ;  2G  INI 
730   No.    1  to  3  supia. 

20  (")  S.  45— Kent  suit.  2C  M  389.  See 
Limitation    No.  115. 

21  S.c  io'i   59. 

Held,  that  section  59  of  the  IMadras  Re- 
venue Recovery  Act  II  of  18G4  applies  to  a 
suit  to  cat  eel  a  levenue  sale  on  the  gmund 
that  a  Revenue  OlTicer  wrongfully  sold  the 
property  in  collusion  with  the  purchaser. 
:  Under  section  G  of  the  Limi'alion  Act, 
any  per.od  of  limitaliou  prescribed  by  spe 
ciiil  or  local  law  is  not  affect,  d  by  any 
thing  contained  in  that  Act.  RAWAN  NAl- 
DU    c.    BllASSOOlll    SANYASI.     26  M  333   I 

22  S  69- Title  of  purchase.— "Ag'j;'i.  V. a' 
—Set  aside  a  Revenue  sale.  M  L  J  l'J03  P 
225-2G   M   495   col   3GU  P   II. 


Mrtdr.18  act  II  of  1854,  Revouua  Re- 
cavory  act    (Coniil .) 

23  S   :yj  -Kuiom  Jca.     Suit  for  refund  vf 

—  Liiiiitalioii. 

T'mo  plaintilT  brou^ih  the  present  suit 
to  recover  money  alleged  t»  have  been  il- 
legally levied  by  Govemniont,  on  account  of 
fees  .s-iid  to  be  duo  to  the  Kirnavi  of  the 
village.  The  fees  wore  levied  under  Jkladraa 
Act  U  of    ISGI. 

IMd  that  tho  suit  not  having  been 
brought  within  six  months  of  the  date  when 
the  cause  of  ac'ion  arose  was  barred  bv 
limitation.  SU  IIYAPRA  K  A.SA  ROW  v.  TlU'l 
SKGRKLWIIY  OLVSTATl<:  LAJR  INDIA  IN 
COUNCIL.    13   M  L  J  380- 

24  S  59-Madras  Rrgnlalion  Act  VIl  of 
1828  —Cause  of  action  to  s-t  aside  sale  under  s. 
58  arises  ivhen  sale  is  cjujiriiied  and  not  from 
date    of  Collector's    ordrr   on    r.  vision. 

The  period  of  six  mouths  allowed  for 
suits  to  set  aside  sales  under  section  59  of 
INLidras  Act  II  of  1S64  must  be  calculated 
from  the  date  when  the  sale  is  confirmed  and 
nut  from  the  date  when  the  Collector  ou  re- 
vision under  Regulation  VII  of  13i3  passe.*? 
his  final  order.  The  pirty  is  aggrieved  when 
the  sale  is  confirmed  and  the  f.ict  that  it  was 
open  to  him  to  move  the  Collector  does  nob 
postpone  his  cause  of  action.  Sabapathy 
Chetty  V  Rengnppa  Naicken,  (I  L  R..  20  .Mad  , 
495),  distinguished,  ClIINNAMMAL  ACIH 
V    SAMlNATfiA  MAL\VAROY.\N.     2    ML 

T  328-30  M  328 

Madras   Act  VIII  of  1865-Rent  Re- 
covery Act 

1  Collector's  decision  — Purchase  of  land 
by  Government  at  sale  for  arrears  of  revenuo 

—  Right  of  irrigation  by  way  of  casement,   2G 
U  51  <'ol.  735  1».  I. 

2  Patta— Refusal  to  accept — Right  of  te- 
naab.     28  M  553  Col.  1519  P.  II. 

3  Patta— Mortgagors  of  parts  of  a  Zemin- 
dari  village  giving  a  patta— Joint  or  several 
patta. 

A  was  the  mortgagee  of  an  undivided 
moiety  of  a  Zeraiodari  village.  B  and  C  were 
the  mortgagees  of  the  other  undivided  moio 
ty.  They  all  tendered  a  paiid  in  their  jjiut 
names  to  D  and  E.  O.i  their  j/int  suit  the 
question  arose  if  th^y  could  tender  a  jjint 
patta,  h  Id,  fchit  they  would  be  entitled  to  do 
so  if  they  have  been  receiving  rents  jjiutly, 
but  if,  on  the  othor  hand,  the  defendants 
have  been  paying  reuts  sep irately  for  each 
moiety  of  the  village,  they  would  bo  entitled 
to  demand  a  separate  palta  for  each  of  f.uch 
moieties.  MUTTIA  N  CITKTT  Y  y.  CIIINNA- 
TIIAMBI  AMB\LA(J\RAN.     16   M  L  J  6- 

4  Palta  -  Ecchahg-'  of  p.ilta  and  machllika 
no:  ncczssa' 1/  b>inveeu  3Mnindiir  and  iniindar 
to  enable  fj)mer  to  lakd  proceeding    under   Act. 

No  exchai'go  of  patta  and  muc'iliki  i-4 
nece.-^sary  to  enable  a  zimindu'  to  take  suna- 
mary  pioceedings  ag.iinst  an  inamd.ir  as  his 
teuauL  undr  Madras  Act  Vlll  of  1335,  ev;n 
whea   such   iuamijii:   as   has  tha  kudivaram 
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Madras  Act  VIII  Of  1865,  Ront  Re- )  Madras  Act  VIII  of  1805,   Rent  Re- 
covery act    (Contd.)  I  covery  act    ((Joutdj 


right  in  the  land  by  him  Lakslimi  Narayana 
Faninlu  v.  VonkataiMyanani,  (I  Ij  U.,  21 
T\ia(l.  110,)  referred  to.  Krishnama  Charlu  v. 
Eenga  Cliaviar  (IG  TNI  L  J.,  480,)  roferrod  to. 
7.Ar^lINO\H  0F<^     iri<^iLTj\PALLl  V.    KUCIIl 

JAOAYVA.  2MLT469  nM  L  J  473- 
SO  M.498 

5  I'att a  — Supply  of  water  at  tenant's  re- 
(jnrsl  —  Landlord  getting  half  pr:>duce  must  pai^ 
jjioportlonalo.  water  rate. 

H  a  lnndl.)r(l  gots  one  half  of  the  produoo 
raised  with  the  water  supp'ied  at  the  tenant's 
request,  the  landlord  oiiglit  to  boar  bis  pro- 
portion of  tho  water  rale,  on  the  principle  of 
ijni  covimodtivi  s'utit  setitive  d  bt  at  ontis, 
or  in  other  words  tho  benefit  and  tho  burden 
should  go  together.  DA  UAPU  REDDI  SUB- 
R.AMANIEM  V.  .^UlU  VENKATASUBBA- 
BAYA    SASTRI.     18    M  L  J  563- 

6  Vohmtanj  fees  — In  rent  &  tit  — (Ejection 
to  term^  of  patta  not  taken  in  previous  sum- 
mayy  snit  cannot  bs  takait  in  suits  for  subse- 
quent   year. 

Where  the  tenant  in  a  summary  suit 
brought  against  him  to  enforce  acceptance 
of  pitta,  does  not  object  to  some  stipula- 
tions in  the  p\tfca,  and  the  judgment  directs 
him  to  oooept  a  patta  cor, taining  such  stipula- 
tions, such  judgffiicnt  is  a  bar  to  the  tenant 
sotting  up  the  s'trao  obj,ections  in  a  suit 
to  enforoo  pitta  for  a  subsequent  yc-ar. 
Vonkatiichallapati  v.  Krishna.  (I  L  R  13  M 
237)  followed.  Paymonts  of  a  voluntary 
nature  cannot  be  included  in.  tho  patta  un- 
less they  constitute  a  charge  ou  tho  land 
or  are  payable  wit!)  rcr  t>  according  to  estah- 
lislied  law  or  usngo.  SET.LAPPA  CHP:TTYAR 
V  h.  VELAYaTfIA  TEVAN.  3M  L  T 17 
-17  ML  J  433-30  M  498. 

7  Voluntary  fees  —  Voluntary  paymant 
for  a  number  of  years.  13  M  L  J  379  Col  381 
P   11. 

8  S  1— Tenant  iuamdar— No  tenant— Ex- 
change of  Patta  and  Muchilika— Inamdar 
with  kudivaram  right.  16  MLJ489-1  M 
L  T   331  col:    13.27  P  II. 

9  8g  1  (1),  (2)  3,  SO— Madras  Regulation 
ZXF/  0/    1802-~Patta.     Tender  of. 

Tho  holdar  of  a  jighir  is  entitled  to  ten- 
der a  patta  uudcr  the  Rent  Recovery  Act 
and  to  proceed  under  the  said  Act  far  the 
recovery  of  rent  before  he  is  registered  as  a 
Jaghirdar  under  Madras  Regulation  XXVI 
of   1802. 

Tho  word  "  Jaghirdar  "  as  upod  in  sec- 
tions 1  and  3  of  the  Act.  is  not  confined  to 
registered  Jaghirdars.  The  word  "proceed- 
ings" in  section  80  of  the  Act  does  not  in- 
clude tender  of  patta.  The  "  proceedings  " 
in  the  section  1  are  by  the  express  terms  of 
the  section,  limited  to  summary  proceedings 
for  arrears  of  rent.  8  IMad,  351,  approved. 
THE  DflARM  aCARTA  OP  TINNANORE 
TEMPLE  V.  T.  LUCHIMI  DOSS.  13  M  L  J 
S25  =  26  M  589  (FB) 

10  Sections  J,  3,  38,  39  — Landlord  and 
Tenant— Distraint  for  recovery   of  arrears  of 


rent  ngninst    inl^rviediatc    land  holder. 

Proceedings  for  distraint  for  recovery  of 
arrears  of  ront  under  sections  38  and  39 
of  tho  Madras  Ront  Recovery  Act  n\ay  bo 
tak'n  against  an  irftormfiliato  land-holdor 
liable  to  pay  ront  to  a  snporior  land-lioldcr, 
for  tlio  operation  of  iho.^o  Hocticns  is  not 
confined  to  cases  whore  Iho  tenant  prc.'cced- 
ed  against  is  a  cultivating  ti.-tmnt  to  whom 
section    3  of  tho    Act  is    opplicaUlo. 

Tho  true  effect  of  roferenco  in  section 
38  to  land  holders  montio-icd  in  section  3 
is  to  cxcludo  land  holders  falling  under  line 
2nd  para  of  seotioiv  1,  nanaely,  all  holders  of 
land  under  Hyotwari  Sotilumont  or  in  atiy 
way  sul)j.:ct  to  the  payment  of  land  revenue 
direct  to  Government  and  all  other  regi.ster- 
ed  holders  of  la-id  in  prnp'  ictary  right  from 
resorting  to  tho  remetiy  made  available  by 
those  two  sections  38  and  39.  MUTHUSAMI 
PILLAI  u    ARUMACBAMLV    CHETL'IaR.— 

MLJ,1905p    361=^29  M  79. 

11  Sections  2,  14,  and  38 — Landlord  and 
Tenant— At  tn  chment — Distraint. 

Held,  by  the  Full  Bench,  that  an  at- 
tachment of  th«  tenant's  immoveable  pro- 
perty made  more  than  one  year  after  the 
date  when  the  rent  l>ecame  due  as  specified 
in  the  pnttah  tendered  is  not  legal  for  not 
being  within  the  time  limited  by  sectio.a 
2  of  the  Rent  Recovery  Act,  1865.  13  Mad 
463,    overruled,    12    Mad   465,    approved. 

Section  14  makes  it  perfectly  clear  that 
the  ren^,.  or  any  instalment  of  rent,  is  deem- 
ed an  arrear  of  rent  if  it  is  not  paid  an 
the  date  on  which  it  is  payable  according 
to  the  terms  of  the  p.Httnh  or  oustom  ;.  and 
it  is  not  the  less  an  arifoar  which  accrued 
due  on  that  date  because  the  piUtah  had 
not  been  tendered  prior  thereto,  the  tender 
being  postponed  to  the  end  of  tho  fasli  or 
revenue  year.  Such  tender  is  only  a  con- 
dition precedent  to  the  institution  of  legal 
prcceodings  for  tho  recovery  of  the  arrears 
of  rent.  Tboug,h  coercive  process  against 
the  land  is  postponed  by  section  38  of  the 
Act  until  the  expiratian  of  the  fasli,  yet 
under  section  2  limitation  runs  from  the 
date  when  tho  rent  (or  instalment  of  rent) 
sought  to  be  recovered  became  an  arrear 
under  section  14.  CHINNIPAKAM  RAJA- 
GOPALACHARI  v.  LAKSHMIDOSS-     M  LJ 

1904  p    67  (F    B.)  =  27M  24L 

12  S.  2^  76,  83  — Landlord  and  tenant — 
Patta  containing  term  loiih  te.jaid  to  clandes- 
line — Removal  of  crops— Varaiu  patta,  no  ob- 
jection to  snit  by  landlord  —Implied  contract 
to  pay  vent  at    reasonable    rates. 

Hdd,  that  the  fact  that  ihe  patta  ten- 
dered was  2i,vararn  patta  was  no  objection 
to  a  suit  being  sustained  under  the  Rent 
Recovery  Act  by  the  landlord  tven  if  it  be 
found  that  tho  proper  rates  were  only  money 
rates. 

Held,  also,  that  it  is  not  open  to  courts 
to  imply,  from  the  mere  circumstance  that 
rent    has    been   paid    in   money    for   a  series 
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Madras  act  VIII  Of  1865,   Rent  Re 
covery  act    (Cunid.) 

of  years    bvit    at  varying    rates,  an   ngrccinont 
to  pay    monoy    rent    (at    roasouablo    rates    to 
be   determined    by    courts),    27    Mad  417    fol 
lowed. 

Held,  fvirlhcr,  Ibat  having  regard  to 
section  7()  of  tbo  Rout  Uecoviry  Act,  no 
memorandum  of  objoclions  l(»y  even  with 
reference  to  section  fAW  of  tbo  (/ivil  Pi-oco 
dura  Cod»\  for  tbo  section  Tfi  laid  down  a 
Bcpcial  pioccduro  in  suits  between  land- 
holders  and   their    tenants. 

Where  there  was  a  term  in  the  pat  fa 
that  the  tenant  was  reppoi.sihlo  for  tlieft 
of  crops   by  liira   or  his    servants  — 

lield^  that  this  was  not  a  proper  term 
of  tlie  terms  of  a  tenancy  under  the  Act 
considering  more  especially  section  83  of 
the  Rent  Recovery  Act,  which  provides  for 
cases  of  clandestine  removal  of  crops.  Ra.TA 
PARTHASARATHI  AI'PA  row  V  ('TIE 
vendra  china  TUNDARA  RAMAYYA. 
27  M  543 

13  Ss.  3,  8,  9,  72— When  patta  once  tendered 
and  accepted,  landlord  cannot  lender  a  second 
patta  and  evforce  the  terms  of  such  second 
patta. 

When  a  patta  has  been  tendered  by  the 
landlord  and  the  tenant  accepting  such  pat- 
ta has  executed  a  mucbilika,  the  result  is 
an  agreement  binding  on  the  parties  for  iho 
period  to  which  the  instruments  relate  so 
long  as  they  are  in  farce  ;  and  the  landlord 
cannot  during  such  period  tender  a  second 
patta  and  proceed  for  the  rent  claimed  to 
be  due  under  such  second  patta.  Krishna 
Doss  Bala  Mukanda  Ooss  r.  (Juiuva  Reddi,. 
(9  M  L  J  183),,  distinguished  Arunacbelllam 
Ciiotti  V.  Gannpatbi  Aiyyar,  (I  L  R  28  Mad 
379),  distinguished.  LAKSHMIN  MlAYANA 
BEUDI  V  GUllUSAWMI  UDAYAN.  2  M 
L  T  826  =  80  M  253 

14  Ss.  3  and  12. 

A  person  holding  a  permanent  lease  of 
the  melvaram  rights  of  a  Z  vmindar  is  not  a 
tenant  within  the  meaning  of  section  12 
of  the  Madras  Rent  Recovery  Act.  Ho  be- 
ing lessee  of  the  melvcvram  is  fanner  under 
an  Inamdar  and  belongs  to  the  class  of  land- 
holders  specified   in  section  3  of  the  Act. 

Sections  3  to  12  inclusive  of  the  Act;  refer 
to  the  relations  between  these  landholders 
and  their  tenants. 

The  proviso  in  section  12  embodies  the 
common  law  rule  with  regard  to  tenants 
(ryots)  holding  under  the.  landholders  nam- 
ed in  section  3  but  was  not  intended  to  apply 
to  persons  who  are  land  holdeis  thougli  they 
bind  themselvis  to  pay  rent  or  a  superior 
landlord  for  a  term  of  years  or  in  perpetuity 
under  a  lease.  21  INIad.,  IIG  and  2  INIad.,  G7, 
followed,  7  M.,  2G9  and  580  ;  8  Mad.,  196  and 
10  ^lad  ,  '^21>,  overruled.  NELL.\YAPPA 
PILLAIY'AN  u.  AMBALAYANA  PANDaRA 
SANNADEH.    14  M  L  J81-27  M  465 

15  S  3-See  ^6  M  5S9,  20  M  7'J  Nj  y,  10 
supra. 


Mi-draH.act  VIII  of  1865,   Rent   Re- 
covery act     (Contd  ) 

16  S  c.t.lnn  i  -  Paltah  -  Validity  of  tender^ 
Appeal-  (Jhjtction  not  taken  in  plaint  or  at 
setllevient  of  issues. 

In  a  suit  to  sot  aside  a  sale  the  plaintifl 
contended  that  tiie  defendants  had  brought 
the  land  to  sala  without  tondoring  the  plain- 
tiff any  pattah  The  rent  in  respect  of  which 
the  land  had  been  sold  was  due  foe  the  fasli 
Viiil.  The  dciondants  pleaded  that  the  salQ 
was  valid,  and  that  pittali  had  beoii:  ten- 
dered to  tho  plaintifi  who  had  refused  to 
accept  it.  This  p\ttah  was  in  the  name 
of  the  plaintilT's  father,  who.  had  died  after 
it  had  hion  propirod  and  signed  by  the  land- 
holder. The  MurnilT  ord>)rod  the  sale  to  he 
sot  aside,,  but  the  District  Judge  reversed 
the  decihiou  and  held  that  tho  tender  of 
the  pittah  to  the  plaiutiti  was  legal,  not- 
withstanding tliat  tlio  pattali  stood  in  tbo 
naiiiQ  of  his  deceased  father  inasmuch  as 
the  father  was  really  the  tenant  for  the  fasli 
1304  for  which  the  pattah  was  issued,  and 
died  only  after  the  pattah  was  prcp.ired 
and  signed  by  the  landlord.  The  District 
Judge  disallowed  the  plaintiff's  objection,  not 
raised  in  the  plaint  or  at  the  settlement,  of 
iagues,  that  the  notioo  of  sale,  prescribed  by 
sections  3-^  of  the  Rent  Recovery  Act^  waa 
not  served   upo-n    him. 

Held,  that  the  judgment  of  the  District 
Judge  was  right  SUBBIEN  v.  RaMASAMI 
CHETTY.  26  M  363- 

17  Ss  4,  a,  a,  82-Patta,  objeetion  to.- 
T-iandlord  and  tenant — Suit  for  rent-Estoppel 
by  conduct  of  tenant.  27  M  832  col  :  963 
P  11. 

IB  Seeiious  2,  33,^3.9,  ta  and  78- Arrears 
of  rs  it-S-ilc  of  liiiant's  interest  in  lnud  bij 
landlord-Snviinniy  p%0c<  ss--  [iight  (f  liindlord 
dependent  un  observance  of  special  provisions 
of  Act—  l<i f ringcvient  of  tenant's  light  by  non^ 
observance  of  special  provisions  of  the  Acl- 
Tenani's  right  of  aclion-Ejftct  of  the  Statute. 
Uu^cr  the  common  law  a  land  holder 
is  not  entitled  to  sell  his  tenenant-s  interest 
in  land  ia  respect  of  wliiich  rent  is  due,  ia 
a  summary  way.  Such  a  right  tj  sell  by 
summary  process  is  given  to  a  landlord  only 
by  the  Reut  Recovery  Act,  sections  38  to 
40.  But  the  exercise  of  this  right  is,,  among 
other  things,,  subject  to  the  ondition  that 
prior  to  taking  ihe  process,  the  landholder 
has  followed  the  provisions  of  sce-tion  7  o-f 
the  Act  as  to  the  exchange  of  patta  and 
muchil  ka  or  the  tender  of  svich  a  patta  as 
the  tenant  waa  bound  to   accept. 

The  action  of  a  landlord  who  has  not 
conformed  to  the  provisions  Qi  the  said 
Act,,  in  procccdi:^gs  summarily  agaiast  the  te- 
nant's laud  is  a  violation  of  tlic  t^euant's 
right  as  owner  of  the  land  and  is  tie^tion- 
able  in  Civil  Courts  as  an  infringement  ol 
a  common  law  right.  Tlii*  right  of  action 
is  available  ui-Lss  it  is  taken  away  by 
statute  expressly  or  by  necessary  implica- 
tion. The  special  remedy  of  a  summai-y 
.suit   given    to  a  tenant   by  section    10   of  tl^o 
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Bout  Rojovoi  y  Act  is  cumulative  and  it  is  open 
to  ft  lonaiit  to  pursue  if  ho  thinks  lioiit  Roco- 
Tory  Act  is  cuinulativo  and  it  isfit  to  do  so  in 
preforcnco  to  proceeding  in  the  ordinary  Civil 
Courts. 

Scctioa  73  of  the  said  Act  provides  that 
notliitig  in  the  Act  shall  ho  constriipd  to 
dchar  any  person  from  proceeding  in  the 
ordinary  trihunals  to  recover  money  paid 
or  to  ohtain  dannges  in  rcspoct  of  any  thing 
professedly  done  under  the  authority  of 
tho  Act  ;  and  thoug'n  the  section  does  not 
refer  to  specific  relief  such  as  a  declaration 
or  injunction,  yet  it  does  not  take  aw.iy 
by  implication  a  party's  right  to  obtain 
rcniijdies  other  than  that  of  an  action  for 
dam.ige^  in  cases  where  damages  would 
ijot  bj  tho  adequate  r^Mnedy.  10  Mad  3G8 
commented  on,  24  Mud  ^41  approvt  d. 

Where  tho  purchaser  of  a  tenant's  in- 
toroat  in  land  takr!S  without  demur,  sub- 
scq  leut  to  the  purchase,  paitas  in  tho  name 
ot  tho  vendor  it  will  not,  in  a  suit  brought  to 
declare  an  attachment  to  b^  invalid,  be  open 
to  him  to  object  to  that  patla,  unless  he 
lias  given  timely  notice  to  the  landlord 
claiming  that  his  own  name  should  bo  en- 
tered in  tho  pitta.  27  M  401  ;  27  M  332  re- 
ferred to.  ZUIINDUl  OF  ECTaY\PU- 
BaM  v.  SAKALIAPPA  REDDIAR.  27  M 
483 
1)     S  7 — Muchilika  accepted  by  landlord. 

H'ld,  that  in  the  absence  of  an  agree- 
ment to  di>pQuse  with  a  pattih  more  accep- 
tance by  Lhe  landlord  of  a  muchilika  exeuut- 
by  the  tenant  is  no  sufficient  proof  that 
pattah  has  been  dispensed  with,  3  I\I  255  and 
10  N  3G:^  F.  EULAFUDLA  MALLIKAR- 
JUN  \  PllASADA  NAIDU  B  \  EIADUR  Z  \M 
INDUU  GARU  V.  MOOLUPURI  PAPAYA 
8  M  L  T  280 

20  "Ji'  7- Pal  la,  tender  of,  to  managing 
jnember  of  undivided  Hindu  family. 

A  tender  of  a  patta  to  the  managing 
member  of  an  undivided  Hindu  family  is  a 
good  tender  as  against  the  other  members 
of  the  family.  DRIVER  v.  MUTHIA.  17 
M   L  J251. 

21  Ss.  7,  9— Landlord  and  tenant— Rent 
Suit  for— Necessity  of  tender  of  patta.  13 
M  L  J  485  col  ;  9G6  P  I. 

22  Si-  7,  9,  10,  72  -Patta.  Tender  of.  Suit 
Jor  enfoiceniP.nt  of. 

Ihid,  by  the  Full  Bench,  that  if  tho 
Patta  which  h  id  been  originally  tendered 
before  tho  Summary  Suit  under  section  9 
of  the  Rent  Rpcovery  Act  was  one  that  the 
tenant  was  bound  Lo  accept,  tho  landlord 
might,  by  virtue  of  sec'Jou  7,  sue  for  the  re- 
covery of  rent  on  the  strengMi  of  such  tender 
alone  without  any  fresh  lend  r  of  a  patta,  or 
the  execution  of  a  muchilika  alter  judgmjut. 

But  if  the  patta  originally  tendered  was 
not  such  as  the  tenant  was  bound  to  ac- 
cept, and  if  it  had  b.eu  modifiml  by  the 
judgment  in  the  sunimi.y  suit,  and  if  before 
the  expiry  of  tho  fa-li  to  whicn  tlio  palta 
jreUted,     the    Uudl'jid    teudcred     ihj    paita 


I  as  an'>ended,    ho   could  also   maintain    a   suit 

I  for    rent    under    section    7    relying     on    sucb 

I  tender.     If,  however,     no    such    tendjr      wag 

I  made    (and    cw^iw    in  cases  whero  it  could  not 

have  boon    n>ulo    by  reason    of  the  expiry    of 

I  tho  f.isli  b  fore  the  judgment  wa^  pissed),,  Iho 

landlord    could    suo      for    rent     only,    if    tho 

tenant  had  executed    a    muchilika    which    ha 

was  directed    to  execute  by  tho    jidgment  or 

'  if  ho  had    refused    to  execute  tho    same. 

In  the   latter  case  under    section    72   cer- 
tifiud   copy    of  the  judgn:ient    of  tho   Collector 
has    tho    samo    force    and   effect   ag  arauchi- 
I  lika   executed     by    the  tenant     binrjself,    but 
he  could    not   bo  said  to  have  refused    to  exe- 
cute   tho  muchilika    unless    before    suing  for 
;   rent   tho    landlord     had   made    a    requisition 
or  demand    on  the   tenant    calling   upon   him 
I   to  execute    a  muchilika,    iii  accordance    with 
I   the   judgment    then    in    force,— 8    INIad   2  dis- 
!  sen  ted     from,   25    Mad    G13    (P    B>    followed. 
B\,SFnAKARLU  NAIDU    u   GUNDAPNENI 

SUBBANNA.    M  LJ  1903  P  469  27  M  4. 

[  23  S.^.  7,  9,  14,  63  -  Suit  fov  arrears  of  rent 
—  Commencement  of  period  of  limitation  — 
Rent  Recovery  —  J.audlord  and  Tenant — 
Determination  of  rent.  27  M  143-8  OWN 
1G2  —  14  M  L  J  1  -  6  B  L  R  241  Col  1885 
P  I. 
24  S.  l-See  30  M  253. 
;  See  No  17  supra. 

I  24  (a-)— S.  7 — Rent  in  arrear  from  dat» 
^  on  which  it  is  duo  by  contract  or  custom, 
I  whoa  sucb  re-^t  ascertained  and  not  in  dis- 
':  pute.      29   M  556  —  16  M   L   J  486   Col   1884 

P    I. 
I      25     S.   8 — Insertion   of  unreasonable  terms 
i  in  pnlla, 

!  Where    a    tenant    disputes     the   validity 

of    a    transfer    made    by    himself    to    a    third 

pfirly,    it  is  not    open    to  tho    landlord    to  re* 

I  cognise    the   rights   of    the    transferee     until 

the    transferee     establishes     his    rights   in    a 

way   which    is  binding   on    the    original    te- 

I  r\ant  :   and    the    insertion     of    words   in    the 

I  patta    tendered     to    the    tenant     recognising 

I  the    rights   of  the    transferee    will  be  unrea- 

,  sonablo.    ORR  v.  RAKKUMARATHI.     29  M 

83- 

I       26     3.  8— See  30  M  253  No  13  supra, 

j        27      S.    9—Poiuer-of  attorney     granted     by 

shrotricmdar   to  ex^icise   rights  under   the  Act 

i  — Power   coupled     loith   interest     irrcv^cabli  — 

j  Acceptance  cf  patta   by  tenants   luitli  knowledge 

*  of  guarantee's   interest  — Suit   by   guarantee   to 

enfoice   acceptance   of  patta  —  Maiiitainabili- 

ty- 

A,  a  shrotricmdar,  gave  the  plaintiff  a 
power-of-attoruey  authorising  him  to  exercise 
'the  r\ahis  ol  a  slLrotricmlcr  under  Act  Vlil 
of  18G5.  A,  subsequently,  purported  to  re- 
voke the  power  of-attorney.  He  then  ten- 
dt^rtd  patins  to  the  df  feudauts  which  they 
accepted.  The  plaint, ff  tendered  pattas  for 
lhe  same  A's/i  w  hicli  tho  defendants  refused 
on  lhe  ground  that  they  had  already  ac- 
ce.pted  pattas   from  A.    The  defeudduts  were 
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aware  at  tlio  time  tlicy  accepted  A'.s  paltns  ; 
tliat  his  right  to  Lciidor  them  was  disputed 
by  plaintiff.  On  a  suit  being  filed  by  plaia-  J 
tiff  to  enf'M  ce  nccplaneo  of  the  pallas —  I 
Held,  that  the  pcworof-attorney  being  : 
coupled  with  an  intere.st,  was  in  law  ir-  ' 
revociblj  and  tho  dofeudants  were  not  dis-  j 
charged  from  thcii-'iiahility.  ll\JARATI£NA  | 
MAIDU    V.    NAllASIMllA     CHaRIAR.      28 

M  391. 

28  S.    9— Tender  of  pxtla  to  one  of  several 
joint   inittadars  -  Viincipai   and   Agent. 

A  tender  of  patta  to  one  of  several  j)int 
pattadars  is  not  a  suflicioat  tender  fur  the 
purposes  of  section  'J  of  the  Kent  Recovery 
Act  of  1805.  Each  patladar  cannot  bo  re-  i 
garded  as  the  agent  of  his  co  pattadars  for 
tiio  purpose  of  receiving  tender  of  patta. 
FISIIEK  y.  RaMASWAMY  UDaYAN.  28 
M  393. 

29  6'.  9 —  Tenant -Vii.i'iQ.  —  IiiQht  to  issue 
Patta /or   unasscssed  koiise  site. 

The  txistencc  of  some  fruit  trees  being 
coninioi)  iu  this  country  in  backyards  of 
housrs,  the  planting  of  such  trees  does  not 
amount  to  a  corjversion  of  the  backyards 
€1  j  )yed  free  of  rent  into  cultivated  land 
for  which  rent  is  payable.  No  palta  can 
be  tendered  i?i  respect  of  such  lands.  ELU- 
MALIA  CHETTIAU  y.  N-TESA  MUDA- 
LIAR.     29   M  81- 

30  S.  9,  10,  11-  Suit  to  compel  accep- 
tance of  patta— Provision  in  Patta  for  pay- 
ment of  rent  in  kind  — Power  of  Courc  to 
amend  patta  by  providing  for  payment  io 
money— Rent.     27    M  417  col  GIO   P  II. 

81  S.  9,  51  — Limitation,— Suit  to  enforce 
aoc<iplaiice  of  putiaJi. 

The  period  of  limitation  of  two  months 
frescribed  by  sedionsOand  51  of  the  R  nt 
Recovery  Act  for  suits  to  enforce  acceptance 
of  puttahs  runs  from  tho  ditc  of  tender 
cf  the  second  puttah  where  such  pu'tuh 
is  substantially  different  from  tho  puttah 
first  tendered.  A  RUN ACtlli.LLAlM  (JIIEL- 
TI    V.    GANAPATHI    AYYAR.     28  )tf  379 

82  Ss.  9,  72-  Suit  for  rent  b^sed  on  the 
tender  of  proper  palta  — Dismissal  of  a  reve 
nue  suit  for  onforccmjnt  of  acceptance  of 
patta— Resjudicati.  17  M  LJG01-3M  LJ 
106   col  14o9  P  II. 

33  S  9-^eo  30  M  253  No.  13;  13  ML  J 
485  No.  20;  27  M  4  No.  22;  27  M  143  No  23 
27  M  517  No.  30;  28  M  379  No.  31;  17  M  L. 
J   601    No.  32  siip7a. 

34  <S».  IG-Siiits  to  enforce  accepLence  of 
palta—Niccssily  for  tender  of  patta  of:ey 
judgment  where  palta  originally  tendered  is 
eilher   upheld   or  amended. 

Where  a  tenant  has  been  ordered  by  a 
judgment  passed  under  section  10  of  the 
Rent  Recovery  Act  to  accept  the  patta  which 
bas  been  tendered  to  him,  or  such  amend- 
ed patta  as  tho  judgmont  declares  ought 
to  be  offered  to  him,  and  to  execute  a 
viuchalika  in  accordence  with  it,  the  tei-ant 
ia    uot  liable   to  bo  tjjcted   uuder  secliou  10 


unless  tho  landlord  proves  that  within  a 
reisonablo  time  after  tho  date  of  the  jidg- 
mont,  not  exceeding  ten  days  therefrom, 
ho  tendered  to  tho  tenant  tho  patta  as  ap- 
proved, or  as  amended  by  tho  Court,  and 
that  tho  tenant  did  not  accept  the  samo 
and  execute  a  niucliiliki  before  tho  expira- 
tion of  tho  said  period  of  ton  days.  Court 
of  Wards  V.  Darmalii'ga,  (I  L  R  8  Mad.  2), 
commented  on.  SIIAN-MUGA  ]MUD\LYu. 
PALNATI    KUPPU    ClIETrY.     25    M    613. 

35  S.  10  -Par chase  at  Court— Sale  of  for- 
mer tenant's  interest  in  land  — Liability  of 
purchaser  for  rent  as  from  date  of  con fii ma- 
lion   of  sale. 

Defendant  bad  purchased  at  a  Court  sale 
tbe  interest  of  a  former  tenant  in  certaia 
lai.d  in  a  zvmiudari.  The  sile  was  confirm- 
ed on  31st  IMarch  1900,  and  possession  wag 
given  to  defendant,  on  11th  May  1900. 
'1  he  landlord  now  sued  to  er  force  the  no- 
coptance  by  defendant  of  patta  for  fasli  1309, 
being  tho  year  commor.cing  on  1st  July  1899 
and  ending  on  yOlh  June  1900.  By  the 
terms  of  the  Muclinlkis  which  bad  beeu 
executed  by  tho  former  tenant,  rent  wag 
payable  in  four  equal  instalments  on  1st  Oc- 
tober, 1st  February,  l;-t  April  and  1st  INIay. 
Held  tliat  tbe  defendant  was  liable  for 
the  instalments  which  fell  duo  subsequently 
to  tho  confirmation  of  sale,  namely,  on  1st 
April  and  1st  May  1900  Also,  that  it  wag 
immaterial,  (in  regard  to  bis  liability  for 
rent),  when  he  recovered  actual  possession 
of  the  land.  RaTNIaSaMI  IMUDaL'AR  v, 
ANNADORAI  AYYAR.    25  M  454. 

36  Ss.  10  and  41  Finality  of  order  not 
app^a'ed  again.st  though  wrongly  passed  — 
Incumbrances  by  tenant  and  subscqusut 
cj-ctmcnt      27   1\I  401  col:  934  P  I. 

37  Ss  10  and  69—Adjndicition  that  plain- 
t'ff  Jins  failed  to  prove  d- fault  by  defindant — 
"  Judgimnt  ''— Appeal. 

An  order  pnssed  under  s  10  of  tbe  Rent 
Recovery  Act  which  amounts  to  an  adjudi- 
dication  that  the  plaintiff  has  failed  to  prove 
default  on  behalf  of  the  defendant,  is  a  judg- 
mont  within  the  meanirg  of  S.  G9  of  the 
Act,  and  an  appeal  lies  therefrom.  Narasim- 
haswami  v.  Lnk.^kmamma.  (I  L  R  22  Mad, 
320),  followed.  VENKATA  PaPaYYARAO 
V.   YENKATA  SUBAYYA.     25   M  453- 

88  S  lO-See  27  M  4  No  22  ;  27  M  417 No 
30   supra. 

89  S  11— Enhancement  of  rent—  Second 
crop,  chaigefor — Onus  —  Cut  in 

That  it  is  customnry  to  levy  a  second 
crop  charge  on  "  dry  land  "  cultivated  with 
tbe  aid  of  the  tenant's  own  will  must  be 
proved  by  the  Zemindar  and  a  levy  of  such 
a  charge  in  the  absence  of  proof  of  a  cu^jtom 
to  that  effect  is  an  enhancement  withia 
the  meaning  of  S  11  of  the  Rent  Recovery 
Act. 

/if^Z,  also  that  in  tho  cii  cumslaiccss  of 
tho  caso  tho  cvidci  co  adduced  wns  inj-ufti- 
cioat  to  prove  a  custom.     KUMMaRA  liEI> 
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DI   t>.    THUMBIOUI   NAIKER.    17  M  L  J 
§13. 

40  "S  II  Landlord  and  tenant — Improve- 
vunisby  tenants  before  Act  — Enhancement  of 
nnt-Right  of  iandlorcL  to  demand  enhanced 
tint. 

In  suits  involving  disputes  regarding 
rates  of  rent,  section  11  of  tlie  Rent  Recovery 
Act  lays  down  the  following  rules,  to  be 
observed  by  the  Courts  in  deciding  disputes:- 

(1)  All  contracts  for  rent,  express  or 
implied,  should   be  enforced. 

(2)  If  no  contract,  express  or  implied, 
exists,  in  district  of  villages  which  have 
been  surveyed  by  the  British  Government 
previously  to  1st  January  1859,  and  in  which 
ft  money  assessment  has  been  fixed  on  the 
the  fields,  such  assessment  ought  to  bo  con- 
sidered   the   proper  rent. 

(3)  If  neither  of  the  above  two  rulas  are 
applicable  then  •*  Local  usage  "  is  to  bo 
applied. 

After  the  passing  of  the  Rent  Recovery 
Act  tenants  cannot  be  compelled  to  pay  an 
enhanced  rent  ou  improvements  effected  by 
them  at  their  own  expense  whether  before 
or  after  18G5  but  if  there  was  a  contract,  ex- 
press or  implied,  by  the  tenants  to  pay  en- 
hanced rent  for  the  improvements,  it  would 
be  enforced,  whether  effected  before  or  after 
1865. 

Where  a  tenant  had  been  paying  before 
the  Act  came  into  force  an  enhanced  rent  in 
consequence  of  improvements  made  by  him 
he  was  not  entitled  on  the  passing  of  iho  Act 
or  in  consequence  of  the  pissing  of  the  Act 
to  ignore  the  inference  to  be  drawn  from 
those  payments  and  to  claim  a  reduction  in 
the  rate  of  rent  on  account  of  the  improve- 
ments. The  iufLrence  from  the  payments  in 
the  absence  of  anything  to  rtbut  it  would 
be  that  there  was  a  contract  to  pay  such 
rent  and  such  contract  would  be  binding 
under  the  Act, 

Kach  tenant's  contract,  if  any,  is  to  be 
inferred  from  his  own  acts  and  payments 
rather  than  from  those  of  other  tenants. 
GOPaLASAMI  CHETTIAR  v.  FISCHER. 
ML  J,  1905,  P  14  =  28  M  328 

41  S  11 — Improvements  by  tenant— Pay- 
ment at  enhanced  rates  for  a  number  of 
years — Right  of  tenant  to  sink  wells  without 
permission  of  landlord.    2Q   M  414  col  :  1C74 

42  S.  11  -Ctdtivation  of  wet  crop  luith 
landlord's  water— Teuns  of  patla — Poivers  of 
Bevenue   Court   to   determine   rent. 

A  payment  in  retpect  of  the  cultiva- 
tion of  the  wet  crop  with  the  landlord's 
water  is  rent.  It  is  not  improper  to  in- 
clude in  a  patta  the  teims  by  which  it  is 
intended  the  parties  should  be  bound  wUh 
reference  to  a  possible  contingency  which 
may  arise. 

Held,  that  the  proper  course  for  the 
Deputy  Collector  to  Lave  adopted  was  to 
decide  in  the  mode  prescribed  in  Section  11 


Madras  act  VIII  of  1865,  Rent  Re- 
covery act    {Contd.) 

of  tiio  Ront  Uooovery  Act  what  the  terms 
of  the  pitta  ought  to  bd  with  regard  to  the 
amount  of  thu  rent  to  bo  paid  in  the  event 
of  the  tenant  cultivating  a  wet  ciop  in  a 
portion  of  tlie  frunja  mentioned  in  the  patta 
witli  the  landlord's  water.  VENKATA  RAO 
V.  VAITIIIIENGA  UDAYAN.  12  M.  L. 
J ,  22 

43  S.  11  -  No  charge  for  second  crop  on 
dry  land  allowable  without  proof  of  its  pro- 
priety by  the  landlord.  31  M  17-3  M  L  T 
103  col:    1225  P  II. 

44  S.  11 — Rent  hoio  Jixid  sharing  in  the 
benefit  of  tenant's  improvements — Ownership 
of  porambohe  land— Admissibility  of  judg- 
ment  in  previous  suit-  -  Res  j  udicala-  -Appeal. 

Section  11  of  the  Act  contemplates  rents 
fixed  by  contract.  Only  in  the  absence  of 
contract,  express  or  implied,  resort  is  to  be 
had  to  the  methods  of  fixing  rent  specified 
in  Cls.  2  and  o.  Cl.  4  which  also  deals  with 
waste  unoccupied  lauds  res^ivts  the  land- 
lord's right  to  contract,  on  any  term  he 
likes,  in  the  absence  of  any  special  right 
held  by  any  class  such  as  Mirasdurs.  There 
is  nothing  in  proviso  to  01.  4  two  make  a 
contract  illegal,  which  would  have  the 
effect  of  giving  the  landlord  a  si  are  in  the 
benefit    of  the    tenant's  improvements. 

Contracts  of  this  kind,  which  merely 
perpetuate,  to  a  greater  or  less  extent,  a 
feature  of  the  old  waram  system  are  not 
expressly  or  impliedly  prohibited.  21  M  136 
D;    28  M  328;   28    M  444   referred  to. 

Payment  of  a  certain  rale  over  a  long 
series  of  years  would  prima  facie  be  pre- 
scriptive evidence  of  a  contract.  4  M  HO 
R    8U8  refencd    to 

The  effect  of  a  Zemindar's  appeal  from 
the  decree  of  the  Head  Assistant  Collector 
sottlii  g  the  tcims  of  the  pattas  was  to  re- 
open the  d>  crec,  and  it  is  competent  to  the 
parties  to  agree  that  the  case  should  be 
remanded  fur  the  trial  of  fresh  issues,  even 
on  pjints  which  were  not  raised  in  the 
Zemindar's  grounds  of  appeal  NATESA 
GRAlMANlu.  VENKAT\RAMA  REDDI,  17 
ML  J  518  =  2  M  LT  455 

See    for  other  facts  col :   156 ;    9/5  P  I. 

45  S.  11  — Sanction  of  collector  for  en- 
hancement not  binding  on  courts — Sanction 
in  general  terms.  28  M.  427  col  :  1662 
P.   I. 

46  S  11- -Agreement  to  pay  special  rate  for 
particidar  cropsisnot  on  cnhanc.ment  of  rent 
and  is  not  invalid  under  S  11. 

Where  the  land'urd  and  tenant,  in  com- 
menting the  waram  into  a  money  rate, 
agree  that  the  latter  should  pay  an  increas- 
ed rate  tor  certain  cultivation,  such  agree- 
ment, even  if  it  secures  to  the  landlord  an 
increased  rent  ir^  consequence  of  improve- 
ments effected  by  the  tenant,  is  not  an  en- 
hancement within  the  implied  prohibition 
of  sec -ion  11  proviso  1  of  the  Rent  Re- 
covery Act,  asitojly  secures  to  ihe  land- 
lord the  benefit  be   would  have  uuder    the 
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warain  system,  to  which  he  could  reverb  in 
the  absence  of  a  contract.  A  custom  by 
wliich  ail  ii. creased  rate  is  payable  on  betel 
ciiltivation  even  when  carried  on  by  im- 
provements effected  by  the  tenant  is  not 
illegal  or  unonforcfjablo  as  opposd  to  the 
policy  of  section  11  of  the  Root  Recovery 
Act.  Fiachcr  v  Kaniakshl  Pillai,  (I  L  R. 
21  Mad.,  186),  disiinguished.  Gopalaswamy 
Chettiar  v.  Fischer,  (I  L  R  ,  28  Mad  ,  328), 
distinguished.  SUPPA  PILLAl  w.  NaGAY- 
SAMT  THUMBICHI  NAICKBR  8M  LT 
103-17  M  L  J   611-31  M  19. 

47  S  II,  CI.  4—Pioviso  2-Enhancement  of 
Bent. 

Thip  proviso  is  not  confined  only  to  case 
of  fraud  on  the  part  of  the  landlord's  pre- 
decessor in  title.  Consequently  pallas  grant- 
ed by  a  predecessor  of  thu  landlord  at  rates 
lower  than  the  rates  payable  upon  the  suit 
lands  or  neighbouring  lauds  of  similar  qua- 
lity or  description  will  not  be  binding  upin 
bis  successor,  if  the  pattns  were  not  granted 
on  any  of  the  grounds  specified  in  the  pro- 
viso even  though  the  predecessor  was  not 
guilty  of  fraud  in  so  doing  2  M  80  dist.  Sa- 
MARAPURI  MUDALIAR  v.  NAGAPPA 
MUDALIAR.    17  M  L  J  86. 

48  Slid;  4— Proviso  2 — Eihancement 
of,  by  Deputy  Collector--Power  of  collector. 
26  M  45Gcol;   940  P  II. 

49  S  11- See  27  M    419    No  33   supra. 

50  S  12 — Landlord  and  Tenant — Patta. 
Coi'ditiohs  of,  ValidHy  of — Plea  that  tenant 
had  tiansf erred  his  holding. 

The  tenant  contended,  that  the  palla 
tendered  to  him  by  the  landlord  was  not  a 
patta  for  three  reasons,  first  becaude  it  con- 
tained a  clause  which  precluded  his  cut- 
ting down  fruit  trees,  secondly,  because  the 
patta  contained  a  clause  that  after  the  ter- 
mination oi  Ihe  paita  the  tenant  should  not 
cultivate  the  land  until  he  had  accepted  a 
fresh  patla  and  executed  vuichalika  for  the 
ensuing  fadi  and  tliirdly,  because  the  laud 
lord  had  charged  enhanced  rates  for  the 
land. 

Held^  that  the  3rd  objection  could  not 
be  entertained  on  revision,  for  it  had  been 
found  as  a  fact  that  the  enhancement  was 
in  accordance  with  a  special  agreement  made 
between  the  landlord  and  the  tenant  in  which 
case    it  was    perfectly   legal. 

Hid,  also,  that  the  first  clause  was  not 
objectionable  for  it  was  confined  entirely 
to    fruit    trees  and    was    proper. 

Held,  further,  that  the  second  clause 
Vras  harmless,  it  was  eutirejy  useless  and  could 
not  be  enforced. 

The  tenant  also  contended  that  he  had 
transferred  the  tenancy  to  a  third  person 
and  was  therefore  not  bound  to  accept  the 
patta. 

Held,  that  the  contention  was  not  valid, 
for  section  12  of  the  Rent  Recovery  Act  did 
not  recognise  the  transfer,  under  it  the  te- 
nant can  only  surrender  his  holding  in  the 
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'manner     therein    indicated.     VKGI     IIAMA- 
SAMItj.  PKNIMaTSA   ANANDRAZU  G  Mia. 

j  16ML  J57 

I       51     S  12— See  27    M   46-5   No    14  supra. 
I      52     S  14 -Demand   by  landlord  ot   rent   iri 
i  excess  of  what    wasdu: — Sale    of  tenancy.  2U 

M  260  col  :   292    P  II. 

53     Ss    14,  \6  and   39 —Attachment  for  ni)re 

than  the  amount  dne-  Validity. 
!  An  aitachment    for   a    larger   sum    tliau 

'  the  amount   actually  duo   as  rent  is  not  ip-o 

facto  illegal,    but  is  good  to  the  extent    of  tiie 

amount  actually  duo:— Secus  : — If  it  wore 
i  a  sale.  IG  M  2G0  ;  29  M  75  dist.  10  M  290  io\. 
I  23  M  2G8  ;  25  M  G'.3  ;  27  M  4G5  refer r.'d  to. 
'  PERIAICARUPPA  PILLAI    v.    MILLEli.     3 

M  LT29  =  171VIL  J479 

^^     S  14-Sce  27  M  241  No   11;   27   M    113 

No   23    supra . 
,      54     Ss  15,  17  and    18— Safcement  of    place 
,  in  which   distraint    property  i^   kept.     25    M 

503    col  :    908  P  II. 

56  S  16-3  M  L  T  29  See  No  64  supra. 

57  S  18— Seven  days  required  by  the  sod  inn 
means  seven  clear  days  — Limitation  Act  XV 
of  1877.    Art   91  does  not   apply   to  defcndaida 

j  ill  possession. 

I  A  defendant  in  possession  is  not  preclud- 

'  ed  from    setting  up  the  invalidity    of   a   sale, 
I  because  his  right  to  have  it  set  aside  was  bdi  r- 
I  ed  at  the  date    of  suit   by  article   91    of  sche- 
dule   11    to    the    Limitation  Act.    The  seven 
I  days   which,  in    fixing    the  day  of  sale  under 
I  section    18  of  the    Rent    Recovery  Act,    must 
I  be   allowed    from    the     time    of     notice,    a^^e 
I  seven    whole   days,    and   not  seven  periud.s  of 
24  hours  calculated  fro'm  the  hour  61  the  day 
I  on  which  the  notice  was  Issued.     McQaoen  v. 
1  Jackson,  (1308),   2   K.  B.,     163,    referred    to. 
R\MANASARI    V.    MUTHUSAWMI    NAlK. 

80  M  248.  .       , 

!      58     Ss.  81,    24,   49—Excessiva  distress— Bi- 
I  medy  for  person  aggrieved. 

1  Though  a  person  who   is  aggrieved  by  an 

I  excessive,  diitrcas  may  have  recourse  to  a 
I  suit  for  damages  under  s  49  of  Act  VIII  of 
'  1865,  that  is  not  his  only  remedy.  An  ex- 
I  cessive  distress  which  is  forbidden  by  S  24  of 
I  that  Act  is  a  ground  on  wliich  an  appeal 
against  a  distra,int  may  be  filed  under  s  18, 
I  and  if  the  distress  is  proved  to  be  excessive, 
'  the  Collector  may  allow  the  appeal  and  set 
;  aside  the  distraint.  RAJAH  CHELITaNI 
'  VENKATA  GOPAL  RaYANIM  GAKUv. 
i  NARAYANASAMI  RfiDDI.  27  M  210- 
I  59  Ss.  18,  36,  40-Suit  to  set  aside  sale 
'  — Joinder    of     defendant— Notification  of  sale 

27    M  94   col  :   1378  P  I. 
I      60    S.     20— Distraint   of  Cattle  for   arrears 
I  of  Bent. 

I  A   landlord    distrained   cattle,   belonging 

to  his  tenant,  for  arrears  of  rent.  The 
I  distraint  was  held,  in  a  suit,  to  be  illegal, 
i  the  judgment  being  delivered  on  7th  Sep- 
tember 1893.  Out  of  17  animals  which  vvere 
distrained,  only  11  were  restored  to  plaint- 
iff, the  date  of   their   restoration  being  *8th 


I     lf.3S     ) 


DIOEST   OF   OIVIL   CASKS 


I    ir,3G    ) 


Madras  act  VIII  of  1865,  Rent  Re 
covery  act    {Coiud.) 

November  1898.  Of  those  which  wore  not 
rt>8tored,  fear  died  more  than  thirty  days 
prior  to  the  institution  of  iho  suit;  one 
died  within  thirty  days  of  suit,  and  one 
died  nftor  the  suit  liad  hoen  filed.  Upon 
asinmiry  suit  being  filed  by  the  tenant  to 
rocover  the  value  of  the  cattle  illegally 
distrained  — 

Jlld,  that  the  cause  of  action  arose  on 
the  date  of  the  death  of  the  cattle,  and  that 
plaintiff  was  only  entitled  to  recover  the 
valuo  of  one  animal.  Also,  that  he  would 
liuve  been  entitled  to  recover  the  loss  sustain- 
ed by  being  deprived  of  the  services  of  the 
oittle,  had  he  so  framed  his  suit.  JAGAN- 
NADHA  RAO  PANTULU  GaRU  r.  NIDA- 
MARTI    UMMAYYA.     26  M  183. 

61  S.  24 -See  27  M  210  No  58  supra. 

62  Section   27— Revision— Civil    Frccedure 
Code  — Section    622. 

No  order  for  payment  of  mon&y  can  be 
made  under  Section  27  of  the  Rent  Rscevery 
Act. 

The  High  Court  declined  to  interfere  on 
revision  when  it  appeared  that  no  injustice 
bad  been  done,  as  the  Court  passing  the 
diecree  had  jurisdiction  to  try  a  suit  for  the 
same  purpose,  and  the  defendant  had  raised 
all  thd  defences  which  he  could  have  raised 
in  a  regular  suit.  KRISTNAMa  NAICKEN 
V.  SRINIVASAVARATHA.  M  L  J  I90I  P 
SOS- 

63  S.  27— Rule  V framed   under  the   Act- 
Approved  source  of  supply. 

Held,  that  Government  is  not  entitled  to 
charge  double  water  rate  on  the  ground  that 
water  is  taken  by  plaintiff  from  a  disapprov- 
ed source  of  water  supply  when  no  proper 
means  of  supply  has  been  provided  by  it 
and  the  plaintifi  is  not  shown  to  have  been 
taking  water  from  a  source  of  supply  other 
than  that  provided  or  approved  by  Govern- 
ment. THE  SECHETARY  OF  STATE  FOR 
INDIA  u.  VENKATA  REDDY.  M  L  J  1901 
P  75. 

64  Ss.     33  and  39. 

The  plaintiff  claimed  to  s«t  aside  a  sale 
of  bis  immoveable  property  under  a  distress 
for  rent.  It  was«con tended  by  him  that,  be- 
bause  a  bid  equal  to  the  amount  of  the  ar- 
rears was  made  for  a  portion  of  the  plain- 
tiff's property  which  had  been  so  desrtained 
{or  arrears  of  rent,  the  landlord's  claim  was 
thereby  satisfied  under  section  33  of  the 
Rent  Recovery  Act  though  the  amount  bid 
>vas  not  paid  by  the  bidder  ;  and  also  that  a 
subsequent  sale  of  the  rest  of  his  property 
was  illegal  as  the  only  remedy  of  the  landlord 
lay  in  taking  proceedings  against  the  default- 
ing purchaser. 

Held,  that  the  contentions  were  not 
sound.  The  ariear  is  only  satisfied  by  a 
sale  when  the  amouut  bid  is  paid  — 21  W  R 
(0  R)  149. 

Held,  also  that  notice  of  the  second  sale 
to  the  plaintiff  was  not  necessary  under  eec 
*jo^   39   9i    the    Aft.     SUBRAHMAMIA  AY- 
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YAR    V.    RANGAPPA     KALAKKA     THOLA 
UDAYAR.     24  M  307. 

65  S  M~Se<-.  21    M    9J,  No   .'iO  supra. 

66  i^  yS  — Right  to  recover  money  had  and 
received  by  plai-itiff's  u-se  utiaffictod  by  S 
72  of  the  Coutract  Act  25  M  548  col:' 331 
P  I. 

67  S.  38  '-Summary  proceedlngt  against 
transferor  do  not  bar  suit    against    transferee. 

The  proceedings  agiinst  the  transferao 
tenant,  to  whom  propjr  pittas  have  beea 
tendered,  will  not  bo  barred  by  the  fact 
that  the  landlord  took  summary  proceodingg 
against  the  former  owner  (tr  insferor).  7 
M  31  referred  to.  ROBERT  GORDON  ORR 
V.  CHOKALINGAM  PILLAI.  4  M  L  T  193- 
6S  Ss.  3^  and  39-Sale.  on  excssive  demand 
illegal  —  Insfitution  of  ciuil  suit  for  rent  after 
taking  summary  proceed  nig  <,— No  bar  to  proc  ed- 
ing  witji  the  lalitr --Limitation  Act.  Act  XV 
of  1877',  sched.  11  art.  12- No  bar  to  defeyidant 
in   possession  -  Pleading     Invalidity  of  sale. 

Where  notice  of  demand  by  the  landlord 
under  section  39  of  the  Rent  Recovery  Act,' 
claims  a  larger  amount  than  is  legally  due 
from  the  tenant,  a  sale  under  the  Act  by 
the  landlord  for  non  compliance  with  such 
excessive  demand  is  illegal,  and  no  subse- 
quent alteration  of  the  amount  to  the  pro- 
per figure  can  validate  such  sale.  Pichuva- 
yangar  v.  Oliver,  (I  L  R..  26  Mad.,  261,)  foN: 
lowed.  Where  the  landlord  institutes  a  civil 
suit  for  the  rent  after  taking  proceedings  un- 
der the  Act,  buch  proceedings,  if  pleaded  by 
defendant,  wilt  be  a  valid  defence  to  the  suiD; 
but  semhle  the  mere  institution  of  the  suit 
vi'ill  not  make  it  illegal  to  proceed  further, 
with  the  summary  proceedings.  If  the  suit 
is  allowed  to  proceed  to  judgment,  the  debt 
will  merge  in  the  decree  and  further  sum- 
mary proceedings  will  be  illegal,  but  a  sale 
before  judgment  will  be  valid.  Chancellor 
V.  Webster,  (9  T.  L.  R.,  568),  referred  to.  A 
defendant  in  possession  whose  right  to  sue 
to  set  aside  a  sale  is  barred  by  article  12.  of 
schedule  11  of  the  Limitation  Act,  may  set 
up  the  invalidity  of  such  sale  as  a  defence, 
Lakshmi  Doss  v.  Roop  Laul,  (I  L  R  ,  30  Mad., 
169),  referred  to.  VENK  aTACHaLa  PATHY 
A YY  ^Rv.  ROBERT  FISCHER.  17  M  L  J 
294-80  M  444. 

69  S  33  -See  29  M  79  No  11  ;  27  M  241  Nq 
11  ;  27  M  48€  No   18    supra. 

70  S  39-  Decree  in  civil  suit  for  rent  bars 
summary  proceedings  under  Rent  Recovery 
Act    by    distress. 

A  cause  of  action  merges  by  reason  of  the 
judgment  of  a  Court  of  record  in  a  suit 
brought  on  sucti  cause  of  action  and  with- 
out the  judgment  being  satisfied.  King  v, 
Hoare,  (13  M  &  W.,  494).  referred  to.  A  clainq 
for  rent  is  a  single  cause  of  action  although 
it  may  be  recovered  either  by  cistress  or  by 
suit,  and  when  the  landlord  sues  for  the 
rent  in  a  Civil  Court,  such  claim  merges  iq 
judgment  passed  in  such  suit  and  can  nq 
longer  be    distrained     for  under    the  Eeni 
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Recovery     Act.     CHINNADPA     ROWTHAN 

t'.  FiscHKH.    17  M  L  J  411-3  M  L  T  22- 
80  M  495 

71  cSs.  ^9,  78 -Sale  set  aside  -Purchaser's 
rigid  of  suit  for  rctiun  of  ■pitrcha'ie  money  from 
landlord-  Limilaiioii  Act,  Art.  i)7  —  Lii(jht  to 
recover  rent  paid  wJiile   in   po^scssl'  n. 

Where  a  siilo  by  the  landlord  under  the 
Madras  Uont  Recovery  Act  is  subjequenLly 
Bet  aside,  the  purcliascr  has  a  right  to  sue 
the  landlord  for  return  of  the  purcliase  raoaey ; 
atid  the  article  applicable  to  the  suit  is  Art. 
97  of  the  Limitatiou  Act  and  not  the  period 
fixed  in  S  73  of  the  Retit  Recovery  Act.  The 
purchaser  cannot  recover  the  rent  paid  by 
him  to  the  landlord  while  in  possossion.  AP- 
PAVOO  OD  vYAN  V.  DISTllICT  BOARD  OF 
TANJoUE.     17  M  L  J  298. 

72  S  3d--Sre  a'J  M  79  Nj  10  ;  26  M  363  No 
16  \  27  M  483  N»  18;  3  M  L  T  29  No  53  ;  24 
M  307   No  64  :  30  M  444  No  68  supra. 

73  Ss  40,  51 — Limitation  for  stilts  under 
S  40  — Right  of  ailachment  ivhen  rent  is  payable 
in  kind—  Validity  of  attachment  for  arrears 
dice  under  patta   altered   S7ibsrquently. 

S  40  of  the  Madras  Rent  Recovery  Act 
must  be  read  with  b  51.  The  word  "  month  " 
in  the  lormer  was  intended  to  be  equivalent 
to  the  30  days  in  the  latter  and  suits  under 
S  40  are  within  time  if  presented  within  30 
days.  Attachment  proceedings  under  the 
Act  may  be  taken  when  rent  is  payable  in 
kind.  Where  a  patta  under  which  an  at- 
tachment was  made,  is  altered  on  appeal  sub- 
sequenily,  the  attachment  cannot  be  upheld 
even  to  the  extent  of  the  rent  in  arrears  un- 
der the  altered  patta,  Ramchandra  v.  Na- 
royanasami  (I  L  R.,  10  ^lad.  229),  not  fojj, 
lowed.  VAi\l\  DAVA  DE.-IKAR  u.  MURUi 
GEbA  MUDALI.     29M75. 

74  S  40— See  27  M  483  No  18  :  27  M  94 
No  59    snprn. 

75  Ss  41,  43,  69— Judgment — Dicision  of 
Colli  dor  setting  aside  an  order  for  ejectment 
undtr  S  41y  is  a  ^judgment  '  and  appealable 
as  svch. 

The  term  '  judgment  '  as  used  in  Madras 
Act  VIII  of  1805  must  be  held  to  include 
all  dicisions  of  a  Collector  determining 
the  rights  of  parties.  Where  a  tenant, 
ordered  to  be  evicted  under  section  41  of 
the  Act,  applies  to  the  Collector  to  set  aside 
the  order  evicting  him  the  decision  of 
the  Collector  on  buch  application  is  a 
•judgment'  whether  the  application  of  the 
tenant  id  considered  as  a  plaint  in  a  sum- 
mary suit  to  set  aside  the  improper  evic 
tion  or  as  an  appeal  under  section  43  or 
not,  and  an  appeal  lies  »guiist  such  judg- 
ment under  section  69  of  the  Uent  Recovery 
Act.  Such  right  of  app-3al  ex.s's  in  favour 
of  the  landholder  as  wull  as  of  the  tenant. 
Madai  Thalavoy  Kunimvrasamy  IMudaliyar 
V.  Nallakennu  Tevan,  (5  M  H  C  R  .  289).  not 
approved.     DONTAllAJU     SUBBARAYUDU 

V.  NEKKALPani  lingayya.    2    ml  T 
106-17  ML  JI29  =  30  M  473. 


76     S  41-27  U  401    See  No  36  supra. 

76  ("a)     cS  43-30  M  473  See   No  7  tnpra. 

77  ^  ^9  -Snmmiry  suit  for  danvigea  for 
lorongful  distraint  —Proper  patta  not  tendered 
— Juriadic'ion  of  Summary    Court. 

The  plaintiff  a  tenant,  sued  under  the 
Madras  Rent  Itccovery  Act,  for  cancellatioa 
of  a  distraint  and  for  restoration  of  pro- 
perty distrained  or  it.s  value  The  village  be- 
longed to  three  brothers  but  patta  had  bcoa 
tendered  by  only  two  of  them,  in  re'^pecd 
of  their  shires.  It  was  consefited  that  the 
suit  was  not  one  for  damages  but  was  for 
specific  property  or  its  value,  and  that  patta 
tendered    was  not  a  proper  one. 

Held,  th;it  the  defendants  were  landlords 
who,  had  they  tendered  a  proper  patta,  would 
have  been  entitled  to  distrain  under  the  Act. 
The  fact  that  the  patta  which  had  been  ten- 
dered was  not  a  proper  one  did  not  causa 
the  proceeding  taken  by  them  under  the 
provisions  of  the  Act  to  be  a  proceeding  not 
taken    under    colour    of  the  Act. 

Held,  also,  that  the  suit  was  one  for  da- 
mages. 

Whether  a  suit  is  for  return  of  speci- 
fic moveable  property  or  for  damages  is  a 
question  which  mu^t  depend  upon  the  aver- 
ments and  frame  of  the  plaint  in  each  case  . 
YELAGALETI  R  ^  MAKKISHNAYY  A  v.  SU- 
RANENI    PAPAYYA    APPA     ROW.     27  M 

430. 

78  S  49— See   27  M  210  No  69  supra. 

79  S  51— See  28  M  379  No  31  supra  and 
29  M  75  No  73  supra, 

80  S  63— See  27  M  143  No    23  supra. 

81  S  69— Limitation— Delay  in  presenting 
appeal. 

Under  section  69  of  the  Rent  Recovery 
Act  (Madras)  1865,  a  court  has  no  power 
to  excuse  delay  in  filin!?  an  appeal.  BHU- 
JANGA    RAO   V.   VENKANNA.     24  M  558. 

82  S  69 -Patta— 13  M  L  J  296-26  M  513 
col:    909    P  I. 

83  S  69-See27  M  143  No  23  ;  25  M  453 
No  37;  30  M  473  No   75  supra. 

84  S  72—D'cisijn  of  R'ventte  Court  on 
terms  of  pittah — Confirmation  on  appeal  to 
District  Court  -SiLbsaguent  suit  for  rent — Res- 
judicata. 

The  decision  of  a  Revenue  Court  in  a 
suit  brought  to  settle  the  terms  of  the  pattah 
for  a  certain  fasli,  that  decision  being  con- 
firmed on  appeal  by  a  District  Court,  is 
final  and  binding  in  all  Courts  in  respect  of 
rent  recoverable  for  that  fasli.  VEDAOIIAGV 
GR\M\NI  V.  BOOMIAPPA  MUDALIAR.  27 

M  65 

85  S  72-S'in  30  M  2b3  No  13  ;  27  M  9  No. 
2-<};  17  M  L  J  601  No  3i  ;  25  M  613  No  34, 
sai>ra . 

^Q     S  76—S^^e  25  M  543  No    12  supra. 

87     y  78—  Limitation 
The  term  '  cause  of  action  '    used    in  Sec, 
78  of  the  Rent   Recovery    Act    must  be  takea 
to  be  used  in  the  ordinary    sense,    for   the  in- 
tention was  to  preserve    the    ordinary    rights 
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of  action  subject   only    to  two    provisos  mon- 
tioned  feiioreiii. 

When  the  detention  was  an  act  profess- 
edly done  under  the  authority  of  tlio  Act  so 
as  to  make  Seotion  78  of  tlio  Act  applicivblo, 
the  detention  was  a  continuing  wrong  and 
the  suit  was  not  barred  by  that  section.  It 
was  not  barred  by  the  provision  of  the  ge-ie- 
ral  law  of  limitation,  for  according  to  the 
Limitation  Act  a  period  of  one  yeur  cal 
cuhited  from  the  date  of  the  distress  is  al- 
lowed, and  that  period  had  not  elapsed  wIkmi 
the  suit  was  filed.  YAMUNA  BAl  RANI 
SAITIBA  V.  SOLAYYA  KAVUNDaN.     24  M 

839 

88  S  78  — Cause  of  aotion  complete  on  date 
of  illogal  distress.     25  M  540  col  ;  764  P  I. 

89  S  78 -See  27  M  iS3  No  18  ;  17  M  L  T 
29S   No    71  supra. 

90  S   80— See  26  M   589  No  9   supra. 

91  S  82— See     27  M  332  No  17  supra. 
93     S  83— See  27  M  543   No    12  supra. 

93  S  85 — Section  85  empowers  receivers  to 
sue  under  the  Act  and  also  makes  them  liable 
tobe  sued  loithout  leave   of  Courts. 

A  receiver  appointed  by  Court  is  a 
public  officer  holding  lands  in  attachment 
within  the  meaning  of  section  85  of  Madras 
Act  VIII  of  1865.  The  section  imposes  on 
bim  the  duty  of  granting  pattas  to  te- 
nants and  the  liability  to  be  sued  under 
the  Act  for  failure  to  do  so.  No  leave  of 
Courtis  necessary  to  enforce  the  statutory 
right  of  suing  such  receiver  conferred  by 
the  section.  RECEIVER  OF  AMMAYYA- 
NAlKANUR:  ZAMIN  y.  SUPPAIS  CHETTY 
3  M  li  T  7-17  M  L  J  483-80  M  505. 

(6)  Madras  Act  IV  of  1866 -Enfran 
chised  Inaiu- 

I  Wufranchisement  in  widow's  name 
not  her  absolute  estate— 30  M.  434  Col 
1283  P  I. 

7  Madras  Act  III  of  1873  Civil 
Courts  Act. 

1  S  16  — How  far  ef!ect — Mahomedan 
Law — Gift  without  possession.  24.  M  513 
S^ee  Mahomedan  Laio—Oift  No.  82. 

2  S  17— Jurisdiction  of  District  Court 
to  hear  appeal — Change  of  presiding  J  udges 
26   M.   595    Col  :    1469  P.  II. 

8  Madras  Act  I  of  1876-Land  Reve- 
nue Assessment  Act 

1    S.    7  — Appeal     agxiust     assessment    dec 
lared    by    collector.  26.    M.    389    See    Limita- 
tion  No.  115. 

9  Madras  Act  V  of  1882  Forest  Act. 

1  S.  3,  5— Settlement  officer's  missing- 
Claim— Subsequent  suit  barred.  17  M.  L.  4. 
J  557   Col  .-    850   P.  I. 

10-Madras   Act  XIX  of  1883  Land 
Improvement  Loans  Act. 

1  S.  7— Sale  of  land  not  made  security 
for  advance  under  the  Land  Improvement 
Loans  Act.  25  M  572.  See  Madras  Act  II 
of  1864  Revenue    Recovery     Act  No  19. 

2  S.  45— Limitation- 26  M  638.  See  Mad- 
reiiS  Act  II   of   1864  Bevenue  Recovery   Act 


No  21. 

3     S.  45 -Limitation— Appeal     against    as- 
Hcssmont    declared    by    Collector.     26  M   3S9. 
S>e    Limit ition  No  115. 
11 -Madras  Act  I  of  1884  City  Muni- 
cipalities  Act. 

1     S.  341  —Gov emmet    timber   imported  into 
Madias— High's    of  Grown. 

The  Supori  u  f.ondeut  of  the  Governmont 
Gun  Carriage  Pict.ory,  in  the  City  of  Madras, 
caused  certain  timbor  to  be  br  uglit  into 
the  city  on  account  of  Govemraant  with- 
out obtaining  a  license  and  piyi  'g  the  foes 
prescribed  by  section  341  of  Lho  City  of 
Madras  Municipal  Act,  (I  of  1884),  arid  for 
this  act  ho  was  proseculod  at  the  instuica 
of  tlie  Municipal  C Jiniuissiooer  ail  waa 
fined    the    nominal    sutn    of  one    rupee. 

On  revision    to    the    High   Court    it   waa 

contended  that    the  conviction    was  contrary 

to  law  :    (I)  because  the  provisions   of  seclio-i 

361  as  to  taking   oat    a  license   for  importing 

wood    are    merely  ancillary  to  the  provisions 

of  section    338  as  to  taking    out  a  license    for 

storing  wood,  and  the   exemption   in    favor  of 

;  Government   in    section    333  applies    also   to 

I  seclion    341  ;    (2)  bacause,    if    as   held    by    the 

Magistrate,    the  license  fee  araounts  to  a  toll, 

'  and   Government   property   is   expressly    ex- 

!  empted  by  section  174  from  payment  of  tolls; 

I  and   (3)  because    the    Crown    was    not  bound 

I  by  the  taxing  provisions    of  a  statute,    unless 

I  there    be  express    words  to  bind    it,  or,  in  thg 

'  absence     of    express     words,    unless   the    in- 

!  ference    that   it    was   intended     to    bind    the 

!  Crown    is  manifest   and   irresistible,  whereaa 

on  the   true  construction    of  the  Act  no  such 

intention    is  to  be  found. 

Held,  overruling  the  contentions,  that 
the  conviction  was  not  contrary  to  law,  there 
being  nething  in  section  341  to  limic  the 
liability  of  G  'Vernm^nt  timber,  though  ex- 
emp'uions  in  favor  of  Govemme  it  aio  fou  *d 
in  several  other  sjcious  of  ihe  Act.  The 
primx  facie  infer>.5i.c3  was  that  (ho  Legis- 
iaiure  intended  to  make  the  section  appli- 
cable   to  such     timber. 

Per  Bh'xshyam  Aiyangar. 
(i)  the  cannon  of  interpretation  of  sta- 
tutes that  tha  pierogvlivd  or  rights 
of  the  Grown  cannot  hi  taken  away 
except  by  express  words  or  nuces- 
sary  implication,  is  ad  applicable 
to  the  statutes  passed  by  the  In- 
dian Logislaiures  as  to  Parliamen- 
tary and  Colonial  statutes;  and 
this  is  really  concluded  by  the 
authority  of  the  Privy  Cjuncil  ia 
more  appeals  than  one  from  the 
Colonies. 
(ii)  when  in  an  Indian  Act  the  Crown 
is  not  expressly  included  and  the 
question  is,  whether  it  is  bound 
by  necessary  implication,  the 
course  of  Indian  Legislation  and 
Acts  in  pari  miteria  with  the  Act 
in  question  will  have  aa  important 
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beftring   upon    the  conatructioa  of 
the  Act. 

(iii)  ftotwitbstanding  thftt  Jn  seteral  In- 
dian onactments  the  Crown  has 
been  Bpccially  exempted,  the  above 
rule  of  niieprctation  will  never- 
theless bold  good  in  construing 
the  provisions  of  an  enactment 
from  the  operation  of  which  the 
Crown  is  not  expressly  exempted, 
v^hen  a  question  is  raised  as  to 
\»hether  such  provisions  take  away 
a  right,  or  prerogative  of  the 
Crown. 

(iV)  the  said  rule,  ^ased  like  other  cog- 
nate rules  of  consfcroction  upon 
the  maxim  'ffeneralla  f^peciaiibns 
noil  deroganC  is  not  really  a  pre- 
rogative of  t,ho  (3rownv  thoagh  such 
tale  H9  weH  as  the  rule  relating  to 
the  construction  of  CroWti  grants' 
ftre  dealt  withii^  treatises  under 
the  head  of  'prerogatives  of  the 
Crown'  and  alffo  loosely  referred 
to  as  such  in  sonie  Ernglish  de- 
oi(«ionfl. 
^v)  the  Btjglish  I'aW  as  to  the  exemption 
di  th'j  Crown  and;  Crown  prop'tty 
from  payment  of  tolls,  poor  rates 
and  other  taxes,  local  or  imperial, 
imposed  by  statutes,  rests  pirtly 
ftpon  historical  reasons  a'td*  prin- 
cipally upon  judicial  decisions 
which  do  not  proceed  upon  a 
course  of  r  asoning  or  principle 
which  will  be  binding  on  Indian 
I  ourts. 
\V\)  cx-em'ption  from  payntont  of  tolls, 
fates  arid  taxes  is  not  in  r  ality 
a  pVerogJitivo  of  the  Cr'own,  but. 
depends  solely  up'on  the  right 
eoMstriic'tiotr  t!o  bo  p^t  u'p^n  the 
Crown -grant  or  th'o  statute  in  c^ues- 
tk?n. 

([^li)'  8-inc'j  the  p'\ssing  of  the  Indian 
Councils  Act,  18G1,  not  only  the 
Viceregal  Council  but  aUo  the 
frovli'cial  ('ouncils  can  withou't 
obtaining  the  previous  sanction 
Of  the  t'rown,  m'ak-e  laws  affect 
i'ng'  the  prerogati^^os  of  the  Crown, 
When  su'ch  prcrogfitives'  havo  no 
relation  to  any  of  the  matters 
specially  exomptcd  from'  their  re- 
srpictive    legislative  jurisdictions. 

((viiiy  even  if  th'e  im'position  of  a  duty  or 
tax  up^ju  down  ptopet'ty  b)  re 
gvrded  as  affoc'fing-  the  preroga- 
tive of  the  Crown,  it  is  competent 
for  the  Provincial  LegislfvUires  to 
impose  pii'ch  duty  or  tax.  which 
will  be  payable  out  of  the  current 
pU'hlic  revenue,  m'easures-  affect 
irig  which'  or  im'posing  charges 
Whereon,  are  sp'^^cially  cbntpi"rtplat 
ed  r>y  section  33  of  the  Indian 
Councils  Act,  as  being  within  the 
eompjteueg  even  of  Pifoviuciai  Le- 
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gislaturofl. 

(ix)     according   to  the   linifornl    coiirse  of 

Indian    Tjegisliiion,     statutes    inl« 

posing    dut-ios    or    taxos     hind    (Jo- 

Vorniriont   (is  irtuoh    as  its  sUhj'c'*, 

unless    the  very  nature  of  the  dai7 

or  tax  is  sach    as  to  ho  inapplic  ihhi 

to  Govornnlint,  and  When.jver  it  ii 

the   intention     of    the    Ij-j^islatutrt 

to    exorrtpt    Oovernirlont  from    any 

duty    or    feix    which    in    its  naturd 

is  not  inapp/Iicablo    to  OoverniTtont, 

the     Go^'o'-nm'iot    ia  specially   ex- 

I  orrtpted,    anrt  this    is    specially     sa 

j  in  regard    to  t<:^e3    impised  hv  thrt 

I  Legislature   for  the  benefit  of  loc;tl 

;  ftuthoritros  and  in  pArticlar  Maui- 

ci  palities. 

j  (a)  timber  hronght  into  the  f^'.y   of  Mad- 

!  ras  by  or  on  behalf  of  Gov^rnrrtent, 

'  is  liable  to  the    ditty  prescribed    bV 

section    ^41    of    (Madra^y    Acfc    I  oC 

18^4.    i\i\jan  c   \Wj\jIj  V   thb 

MUNICIPAL  ro^fMlr^^iaNKUS 
FaU  THl^  CITY  OP  !M\i'RAS, 
M  L  J  190.>,  P    208-^25  M  457* 

2'  Ss302,  433,  4'>S  -Lwiltation—CjiUlnu- 
ingnuisance-Openi»g  of  burial  and  hnrn- 
ivg  ground^''  Gonvenicnt  and  fitiirg  place  " 
—  Sffi'^ke  frpvi  binnbtg  rfroiind  —  ActionabU 
nuisance-  Public   b 'di/ -  Protection. 

Fy  s.  392  of  the  City  of  ^fuTras  ^funi- 
cipal  Act  1884.  tho  ^^^nicrpal  Cjmm'issionera 
"  shal'l  *  *  *  *  provide  a  sufft'oiont  num- 
ber of  convenient;  nind  btirning  g-round.-*, 
either  Within  or  without;  the  limits  ct  the 
city  and'  may  acq^iiro  la'nd  for  this  pur- 
pose;-" and  S  4'oS  gives  a  r-ght  of  action  tot 
any  person  aj^grieved  by  the  faiuro  of  the 
Comm'issioners  to  porfornt  a  d'Tty  im'pase<l 
on  them:  b^  tho  Act.  Plaintiff  wa^ 
tihn  owner  of  a  b^jngaMoW,  factory  and 
oarden  i'n  th'o  neig-hb'ourho'od  o-f  ^Cidra^ 
In  18%'.  tho  d''^f  vi.lv MtH,  tho  ^^Tnicip^a^ 
Commi^ion'irs  fo'r  tU'iCiiy  of  Muh-a^  ac- 
quired land  olo'se  to  pViintiff's  and  ojVanod 
a  hu'rial  and  buvnuig  ground  thereon. 
Plaintiff  alleged  that  Ms  p-rom'iseg-  lV.\d,  i<x 
conseqivon'ce  thereof,  b'^c  )m-o  iTihoalthy, 
insanitary,  rend*  unfit  for  resi  den  thill  pur- 
phsos,  tha'ti  ho  had  b^on  unable  to  W)ik 
his  fnrctory,  and  that  his  i  i? 'p^rty  hid  de- 
teriorated "  in  vahte.  Ifo  HccoTdhrgly  =U'«d 
for  a*n  ii  jhinction  restraining  the  dof  ;m- 
'  d\nts  from  using  the  land  acrfuired  by 
'  them'  ag  a  buri-al  and  h\irin'»g  ground, 
and  for  damage?.  No  nogligonc)  was  al- 
leg€d  or  shown  regardinf?  th^  manner  ia 
which  the  burial  ground  had  b  on  u^o  I, 
'  Thera  was  s  )me  evidence  that  thj  burn- 
I  ing  ground  was  to  some  cx-tcnt  a  sonrce  '^f 
nuisance  to^  any  o^\i  who  occupie.l  piai  i- 
,  tiff's  prem'ises,  and  that  the  m'lrkot  v^ilm 
of  t;he  premises  had  been  depreci>ibed  b/ 
the    opening    of    the    burial      ground   : 

Ueld     that   no    nctionnbl-i    nui-voce    had 
i  bce^Q    proved.     Fir  Sir  ArnUd    WkUa  C.   J, 
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Kvcn  \i  an  actioiiablo  nviisance  liad  beon 
piovod,  tlio  dofoiidtiiits  woro  prolcctod. 
LoDdon  and  Btightou  Kailway  Co.  v.  Tru- 
man, (L.  U.,  11  App.  Cas.,  45),  followed; 
Metropolitan  Asyhun  District  v.  Hill,  {L. 
U,,  0  App.  Cas.,  11)3),  di^tillglJi9llcd.  The 
mere  fact  that  a  neighbouring  landowner 
1ms  sustained  damage  from  the  establish- 
ment of  a  burning  and  burial  ground  does 
not  show  that  the  site  selected  is  not 
•'  couveniont  and  fitting."  The  words  "  with 
in  or-  without  tbo  limits  of  the  rity  "  must 
bo  vead  sccandiiin,  t-iibjiciom  m  i/criam 
and  with  reference  to  the  r^  quiremonts  of 
the  community  in  connection  with  the 
disposal  of  corpsos  and  the  general  ncces- 
pilifs  cf  fbp  cafe.  Py  a  4d'd  of  tbe  City  cf 
Madras  Municipal  i^ct  tbe  pfriod  c!  liraita 
ticn  for  the  cnrmerceirert-  cf  fwits  pgairj-t 
fbe  Ccirii»i?fjcrer3  ir  rpFprct  cf  oryfbirg 
dcpe  ID  pur?u8rce  cf  the  povers  givep 
by  tbe  i^ctipfxt^d  at  pix  rocctb?  ?firb)e, 
tbot  plaitrtiff'?  caupe  cf  pctjcr,  if  ery,  orrpc 
wben  Ibe  site  began  fo  be  o?fd  9s  a  Vuria] 
ground,  namely  in  38PO,  ard  tbatfbe  cJaira 
vvasj  barred  by  liirifafion  bct>.  under  s  43? 
and  tbe  gpreralJaw.  MUHAMMAD  ]\TOHJ 
DJN  SAJT  V.  THE  MUNJCJ  PA  L  COMMIS 
SJONEllS    OF  MADi?AS.     26  M  1J8. 

J2  Madras    Act    (IV   of    188i)    Dis 
trict  MuDicipalities  Act. 

1  t*  3  (27;—  Vesting  cf  Ptreefc  in  a  Muni- 
cipality   ?5  M  C35   col;    1975   PI. 

2  S.  3  (27)— Pena!  assessment  —  Right  of. 
Government  to  levy.  27  M  386.  <bVe  Madras 
Act    II  of  1864    llevenuo    Recovery  No  1 

3  Ss.3,4  B  (I)  {h),4-B{3),  {b),  27  and 
26L-SnpeTscsnoaof  a  Mnni-cipat  body  binder 
Section  4  B  (1)  {b)  only  a  Suspensi)n~No 
n->lic^  H'lder  Section  Sdi  rcqniwd  loh-n  th^- 
suit  [is  only  /or  i)\(niic{ion—E isn^ients  Act  V 
0/ 18&:i,  Sccioa  7,  I  Us.  {aj  and  {i) -Right  of 
propiietor  on  higher  level  under  Scc'ion  7, 
III  (i)  not  an  easnmnt  and  does  not  interfere 
with  (he  right  ojlnoer  proprietor  to  build  on 
his    own  land  under  Section    7.     Id.  (a) 

Tbe  'aupersessio.j'  of  a  Municipal  Council 
under  Section  4  B  {!)  {b)  of  Madras  Act  IV 
of  1884  is  only  a  suspension  of  such  body 
for  a  limited  period,  and  such  supersos 
sion  13  dirterent  from,  and  has  not  the  eflect 
of,  a  dissolution  under  Section  4B  (1)  (a) 
Tbo  -reconstitulion' of  such  a  Council  und.  r 
Section  4  B  (3)  (b)  is  tbe  revival  of  the  old 
corporation  and  not  the  creation  of  a  fresh 
one,  and  all  Ibe  rights  and  liabilities  of 
tbe  superseded  Council  will  devolve  on  thr 
Council  so  reconstiluted  as  its  rightful  sue 
cessor. 

The  notice  required  by  Section  261  of 
the  District  Municipalities  Act  is  not  neces 
sary    when    the   suit   is  for  an  injunction. 

The  right  of  the  owner  of  higher  land 
under  Section  7,  Illustration  (/),  of  the  Ease- 
ments Act,  i.  c,  that  the  water  naturally 
rising  in  or  falling  on,  such  land  shall  be 
allowed   by  tae  owuer  of  adjacent  lower  land 


;  to  run  naturally  thereto,  is  not  a  right  ia 
I  the  nature  of  an  easement,  ajid  is  subjecb 
i  to  the  right  of  the  owner  of  such  lower  land 
I  to  build  thereon  under  Section  7,  Illustra- 
i  tion    (a),  of  the    Act 

I  The   owner     of   the   lower    land    cannob 

j  complain  of  the  passage  of  such  water  as 
i  an  injury,  but  bo  is  not  bounJ  tj  keep  opea 
,  such  way  and  may  obstruct  it  by  suitabla 
I  erections  on  his  land.  7  C  B  515  referred  to, 
\  L  R  3  II  L  33S  referred  to.  MAH  \MAHOPA. 
DYAYA  HANGACHARIAR  v.  Til Iji  MUNI- 
CIPAL    COUNCIL    OF  KUMBAKONAM.     1 

M  L  T  333  M  L  J  1906  P  682  =  29  M 
539- 

4  Ss.   3  (C  60— Municipalities  —  Ex2mptio)i 
frovt   profession    tax. 

A  claimed  exemption  und^r  S.  60  from 
payment  of  profession  tax,  to  the  Bjllary 
Municipality  on  tbe  ground  tha%  during 
the  half-year,  he  paid  "  profession  tax  "  bo 
the    Bellary    Cantonment. 

Held^  that  the  Bellary  Cantonment,  nofe 
having  been  declared  a  municipality  under 
CI.  (14)  of  S.  3,  vvas  not  a  municipality  con* 
stituted  under  tbe  Act;  and  therefore  the 
payment  made  by  the  defendant  to  the 
Bellary  Cantonment,  not  having  b3en  mide 
to  any    other   municipality,   dees   not,  under 

5.  GO,  exempt  the  defeudan,t  from  bia  liability 
to  pay  to  the  Bellary  Municipality.  THE 
BELLARY  MUNICIPAL  lOUNCIL  y.  SAR- 
KIS3    4MLT477. 

5  S  4— Municipality  Street— Drain  alongside 
a  street. 

In  tbe  absence  of  a  definition  of  tbe  terra 
street  in  the  Madras  District  Municipalities 
Act,  the  terra  must  be  construed,  wherever 
it  is  used  in  the  Act,  to  mean  a  way  or  rond 
in  a  city  having  hauses  on  one  or  both  sides. 
This  would  exclude  a  drain  or  ditch  on  either 
side  of  tbe    rond    way. 

A  person  cannot  be  convicted  of  an  oil- 
once  under  pectiou  4  of  tbe  Act  for  allow- 
ing   fi'^w  of  water  in  any  such  drain.     VEN- 

katrama  cheti  v.  emperor.  28  M 
17. 

6  S  4— See  29  M  539   No  3  supra. 

7  Ss  10,  10  A  19,  34,  35,  36  a7id   !150— Rules 

6,  34,  35  and  36  of  rules  framed  by  Gover)im''.nt 
under  s.  250--Election  of  Councillor  invalid 
under  rtile  6  if  defect  existed  before  declion  at- 
though  opinion  of  Governor  in  Council  express^ 
ed  after— Finality  of  ihe  Collector's  order  un- 
der ride  36  -Powers  of  Government  under 
rule  34  exist  iinless  oider  is  passed  by  (he  Col- 
lector under  lules  35  and  36  -Rules  35  and 
36avphj  only  ru hen  petition  presented  t  ^  Col' 
Lector  -Rides   34,  35  and  36   not  ulra  virea. 

Under  section  lO-A  of  the  Madras  Dis- 
trict Mun.cipalities  Act  and  rule  6  of  the 
rules  framed  under  section  250,  a  person 
is  disqualified  from  being  appointed  or  elect- 
ed a  Councillor  if,  before  his  election,  he 
is  convicted  of  an  offence,  which,  in  the  opi- 
nion of  the  Governor  in  Council,  disqualifies 
him  from  being  a  Councillor,    even    though 
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Buch  opinion    of   tlio  G  jvornor    in  Council  i-j 
ai  rivod  lit  after  the  oleclioi).     Tlio   refusal  by 
the  (lovcrnor  in  Cjuhc  I    (o  rem   Vd    a    Couu- 
cillor  under  scoLion  19  for    such    a    conviction 
is  DO  bar  wbeu  such  Councillor  i.s  suli-iLqii  uit 
Jy  reelected,  to  Iho    iuv  iliJation  of    tliut  lec- 
tion on  the  ground  of  such  conviction.   Rules 
34,  35  ftnd  3G  are  not  ultra    vires      The    rules 
Were  validly  made  ia   exccrciso  of  klio  powers 
coufirmed  by    section    250  (1)  ;   aad    evoti    if 
not    60,    the    power   to    prescribe     condifions 
conferred    by  seotion    10,  empowers  the  Gov- 
ernor   in  *-ouiioir  to  make  suoli  lulos.  .Ilule.s 
35   and    3G    proscribe    tlie  proo3duro    be    fol- 
lowed   wlien  a  pjtition    contesting    tbe    elec    i 
tioii    is  presented.     Tbe    word'  then  '  in  rule  I 
35  means  '  after    such    petition    is   presented 
to  the    Collector'    and    not  *  after    the   Gov    j 
ernor    iu    Council    has    taken     aolion    under  | 
rula  34.  '     Tiie    Gjvornor     in    GouMcil  taking  i 
act/ion  under  rule    34    is  not  confi  led  to  put 
ting  the  Ccjllector    iu    m)tioii  u.ider    rule  35  , 
but  can  pass  orders  liimself.     Such  power   is  i 
not  taken  away    by  the  powers   conferred    on 
the    Collector    u-ider    rules   35    and    3(>,    but 
only  by  an  order  of  the    Coll'3ctor  duly  piss- 
ed under  those    ruloi  on    a  petition    present- 
ed to  him      '1  he    Gjvernor    in    Council    may  ; 
take   action    under    rule  34     whether  a  pjti-  I 
tiou    has  boon    presented    to  the   Collector  or 
not.     Tlie    fact  that  tbe  Govjroor  in    Council  | 
miy,    uiider  such  circunnlaiioes    by  notifioa- 
tiou,    remove    the    Couucillor    under   section  ' 
19  of  the  Act,    does  not  affect    the  validity  of  ' 
such  rule,   which  enables    him    to  invalidate  : 
the    election    without   a    notification.  i 

Per  Wallis,  J— Rules  35  and  aG  do  not  ' 
warrant  the  validity  of  an  election  being 
questioned  on  the  ground  that  the  person  '. 
elected  was  likely  to  bring  the  municipal  ad- 
ministration into  contempt  withouD  such 
ecfjuiry  as  is  provided  by  the  rules  ;  and  the 
pronouncement  of  such  disqualiftc  ition  by 
tbe  Governor  in  Council  under  rule  34 
without  such  inquiry  cannot  bo  supported. 
SEOUETARY  OF  STATK  FOR  INDIA  v. 
VENKATESALU     NAIDU.       I  M  L  T  435 

-30  M  113. 


No  7  sHpra. 
7  supra. 
N )  3  sHp-ra. 


^    S  10  A—aa  M  lis   See 

9  S  VJ~3a  M  113   See  N 

10  ^'  ^l—^i'J   M    03!)    See 
\i     S  2G~-Poiuer   of  Manic  pati'i/    c  inferred 

hy,  Ih'  sec'iou  ivider  iliia  ik'it  e^)i(ftrie(i  by 
lUguliiiion  Vll  of  1817  on  II  v>inite  B>jj,rd  - 
Munlcipatiti/  has  imder  S  i!(x  of  Act  poiu  rs 
of  actual  viaaageineut  au(l  Clin  viaiuLalt  suit 
on  b-juds  in  Ike  namz  of  ihj  super&<ided  trustee 
witJout   obtaining;  an  assignment. 

The  powers  conferred  on  Municipality 
in  respect  of  charitable  endo-wm-jnts  when 
oo'.ion  is  takjn  under  section  2()  of  the 
District  Municipvlitics  Act  are  wideir  than 
those  conferred  on  the  Bjard  o.f  Ruvenue 
by  Rtgulalion  Yll  of  1^17.  (Jnd  :r  tiie 
ll^gulatiou,  the  Board  has  oily  powers  oi 
Buperiuceude  ICO,  but  Municpiliiies  have 
under     the   Act   p-jwers    of   acLUAi    luiiua^e- 
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I 

'  raent    in  addition    to  the    power   of    supcrin- 
I  tond^MOJ    vested    by    the    Regulation    in    the 
'  U  mrJ  of  Revenue.  It  is  CDinpetent  to  a  muni- 
cipality   which    has  takon    action    undjr  sec- 
tion   2G   in    respect    of    a    chiritablo    endow- 
mont    to  maintain    a  suit   on  a    bond    stand- 
ing   in  the  name    of   the    superseded    trustee 
'  wiihout   obtaining    an    assignment   of    such 
bond      THE       CHAIRMAN,       MUNICI  lAL 
COUNCIL  OP  RAJAHMUNDRY  v.   SUSUR- 
L\  VENKATESWARLU.     3M  LT  241  =  31 
Mill. 

12  S.  27-29  M  539.     See  No    3  supra. 

13  Ss  34,  35  and  3G  —  See  30  M  113  No  7 
supra. 

13  (a)  S.  45 -Not  signed  in  accordance 
with  section    unonforceaole.      Municipilitiea 

—  29  M  3G0  Col  G15  P    II. 

Note  29M3G0   read    for  2G  ^I   3G0. 

13  (b)     H.  47-30  :\I  423.     See  No  23  infra. 

14  S.  45  -  Agree vf-nt  not  in  accordanci  loith 
section  not  binding  on  Municipality  even  though 
partly    acted  upon. 

An  agreement  falling  within  tbe  acopo 
of  section  45  of  the  District  MuMicipalities 
Acf,  is  invalid  if  the  provisions  of  the  section 
have  not  been  complied  with  and  is  not 
binding  on  either  of  the  parties  to  it.  The 
fact  that  such  an  agreement  was  partially 
acted  upon,  cannot  render  it  an  operative 
contract.  Ahmodabad  ^Municipality  v.  Sulo- 
ma- v.  (I  L  R27I3)m  G18).  followed.  RA- 
M.\N  (JHETTI  u.  THE  MUNICIPAL  COUN- 
CIL   OF  KUMBAKONAM.     8  M  L   T  29*  = 

80  M  290 

15  Ss.  53,2G2-Stiit  to  recover  profersion 
tax  by  a  local  agent  of  an  Insurance  Company 

—  Liability   of  Company. 

Tbe  business  of  Life  Insurance  does 
not  appear  in  the  scholdule  to  the  Midraa 
District  Municipalities  Act  1834  as  one  of 
the  businesses  or  trades  in  respect  of  which 
a  tax  may  be  levied.  The  words  'carrying 
on  buisness  as  a  Com;^auy'  iu  the  schedule 
does  not  render  an  Insurance  Company  liable 
to  pay    tax. 

Held  that  the  Standard  Life  Assurance 
Company  was  not  doing  buisness  \\ithia 
the  Municipality  simply  because  a  pccsou 
within  tho  I\Iunicipality  procured  business 
and  collected    premiums   for  it. 

n  Id,  tliat  the  l\I'inicipality  was  not  pro- 
tected by  section  2G2  of  tho  District  Muni- 
cipality Act  (Madras)  1S34  {«nl  a  suit  f  r 
refund  of  tax  piid  was  miinaiiible.  THE 
MUNICIPAL  OUNGIL  G0CAN\D\  v. 
THE  STANDARD  L'FE  ASSURANCE  COM- 
PANY.   24  M  205. 

16  Ss.  53,  2G2-Municipal  Tax-Municipali- 
ties  District -lucjmo.      27  M  517  Col    1409    P 

n  Ss.  53.,  Sch.  A.  Municlpalify  —  Shop- 
laep^r  ov  trader— Lks'.ricL  F jr est- officer— D.' pot 
fur  sail  of foresi  produci  cjnluctei  by  repre- 
sentatives^ of  Gjvernvi^nt  —  L.iabiVny  to  tax- 
atlJn. 

A  DisUicit  Forest  ofilc.er,.  who^  a^  t^ie  re« 
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presentativo  r>f  OnvornmoDt,  conducts  de- 
pot for  tbo  Bftle  of  forest  produce,  ia  not 
liable  totn>atioa  i;nlor  Schedule  A  of  tbo 
;M>idias  l)l^  ripl  Mi^tiioipal.ties  Agfc  18H4,  as 
u  "  trador"  or  '•  shop  k'»'P<'r."— TIIl^^  MUNI- 
01  fj  COUKCIL    Ob'    MXNaxLOliE   u.  THK 

bKCHKrAUV  qiiisTATii:  fquinuia.   25 

M  747 

18  S.  5^'i.- Liabiliy  to  tax-  —  Mo udTj -lender 
%i;]njsc  inco)iiffi   is  haioii)'    l^s.  .'iU.  a  mml]!, 

Tbe  elTept  ^t  lUe  proviso  tp.  tbo  S^ibedulo 
of  tbe  District  Munic  palities  Act  is  to.  b.riug 
u  luoiiey  loridcr  \vUbi,ii  tUe  adiodulo  only 
if  liis   ii:c  )iuo  \s  uot  u'idor  Us.  30l  a  mjntb. 

Tlio  Legislature  d,id  uot  iutoud  to  bring 
wiibiu  o.iie  of  tbe  classes  p;rsQna  wbo  apart 
iroin  Mio  proviso  would  bi^  in  no  class  at 
?ill.  THli:  MUNICIPAL  (^QUNGIL  O^^'Cmil- 
J)A INI  l^A liA M  v.  V  K  N  K  A  T  A  1S(  A  H  A  Y  A  N  A 

1M^.L^L  MI  TlSQiP  312-24  M  a^4. 

la  a.  55.-^Jiy-!\IeaaiMg  of-lG.M  L.  J  ^01 
^zv  M  SHJ  Col  581  V  l\. 

20  ^  fi'l  -4  M  L  X  477— S^e.  No  i  supra. 

21  &.(k3(3:) 

Held,  tbat  a,  tajy  levied  yncjer  Section 
P.3  (3),  of  the  n.atriat  INiuuiaipiUtiaa  Act  18a4, 
3\ladra,g,  6ubj,:ct  to,  (xo.uditions  ii;entioDed 
ou  all  lauds  vvitU^u  a  i^uuicipality  iodis- 
criminately  is,  a  legal,  t>3^.  QUEEN  ip.M- 
BRESS   V.  ALLEN.     24  M  195- 

22  &.  OS  {S),  and  lO^i-Laud  v-.sed  solely  for 
»gi;.;cultural  purp.oses.     2a,  '^l   C,27  <;iol  :    208,^) 

r  I .  ^ 

23,  Ss.  66  ( 1\  and  ^7  —  l^o^,  on  Uon,ses.,  a  year- 
ly tax—  Whmi  ownersliif)  arises  aftfr  aiisessu\ent„ 
tiidi  owner  li  .be  for  ivhole  lux  and  not  only  for 
i/.-ntaliiieiitfS  a,cQiH,ing  dii,e  after,  acquisition,  of 
u^pnersiki^. 

The  provisions  Q.f  sectipn  G,5  (1),  and 
QtUec  sectiona:  oi  tlu  lMa.dras  tiistrict  ]\!^UQi- 
fti,pf»Lities  Act,  sbovy  tbat  tb.Q  tax  i reposed  ou 
houses  under  sec.iiou  47  of  tbe  Act  is  a 
yearly  tax,  aUbou,gb  for  tbe.  sal^^e  of  p.onv$.- 
)ii,oU9.j  iti  raa,y  bie  madcpiyabje  in  instalments. 
A  iieison  bep.omiug  tbe  ovyue^  of  a  bouse  a.ub- 
iieq,u,enti  tQ.  suab  assassiri,euti  h;ecoiii,3s  liable 
as  tvyu,  jr  for  tbe  wbolo  yearly  tax  and  no.t 
unly  to,r  tU,B  i'lstalu^euts  that  accru,e  due 
ufttr  bis  acquisi,tioii  of  o\\;uersbip.  It  is.  uot 
Vioiupuldory  ou  tbg.  municipality  to  apppijtioa 
t^liQ  taj^  au\ong  tbo  seyer^ilowueiis  during  tbe 
period  and  tbe  proviaions.  of  TJianster  of, 
iFropcii-ty  Act  regardi"g  tb^.  ob|igatio.n.a  of 
huyer  aL^  seller  in  :;osp,ect  of  the  payni,eut 
V.f  taj^js  do  not  apply  as  be.Lweeu  tbe  Muui- 
«p,ipalit|.y  '^"^1  <il>i  subsfq,iiH,.t  owner.  THE 
OHAIUMAH  OE  TUE  MUNICIPAL  COUN- 
CIL, NELLOKE  V.  HWAKAPALLY  KO.r- 
TAMMA.     80  M  423- 

24  Ss.  6L1  iQ.  8H,— Ob. iteration  of,  nuviber 
-—Cart    lingistered, 

A  remov  d  tbe  portion  of  tb^  ajqle,  ou 
which  tbe  regi,dtrati,on  nu,iubcr  bad  been 
yaiuted,  irpcp,  a  cVuia,g-3d  wheel,  aud.  afii,xed 
it  to  I  he  lep^ired  ax'.',  held,  tba^  wb.du  the 
r£gitV  *tiou,  uuu;i,bea-  has  been  a,i^x,ed  i,n  this 
fanner,  the  cart  bears  tbe  regisiratiou  uuin- 
)fffX  fojj  the  pu.rpo^iea.  o^  S,  8a^  a^uA  the  r;ogis- 
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tration  nuu^her  is  l»ept  nili^^ed  for  the  pur» 
posoa  of  5r>.  8H,  unless  sucn  i»ff\xing  is  con- 
trary to  any  bye  law  of  tbu  Municipality 
or  a  dirt'otiou  giveu  hy  tbo  RJunicipality 
under  S'l^  C.  11.  SUINIYASV  (ULMtiAUv. 
THE  MUNICIPAL  COUNCIL^  f^UMB.  iKO^ 
NAM.    aMLX405-i8M  L  Jb77 

25  S  I0:i  iyx  M  6U  See  N,>  i-i-  snjx'o,. 

26  S.siUlci-  (if)  and  'M>i  (-i,  A'jreivini 
Oifiainst  ynUic  jJ.olicy  —  .\^u7i.i.>p/>  y  Ci>'#s  tnctioti 
of  statiUe^ -Ooninict  A.ct,  ^  6^- Void  aijre^ 
ViUnt,    refund  uf  njiunoy. 

.\  sued  P\  a  INlu  licipahty  fo.r  damages  fox 
breach  of  a  coniv.ict  allegec^  to  bavo  boon  en- 
tered iuto  with  A  by  wbidi  li  umlortook  ta 
seci\re  to  A  t.ho  ii^nop  ily  o.f  seil,iug  j^esh 
Within  tbo    n;;i;  iic  piil    lim,  t-*. 

'^'bo  \owor  app  Halo  Cou,v-t  disn\isaeJ  tha 
auit  ou  the  ground,  ajr^jtig  atber.'\  tbat 
the  alleged  ag'c«ui.ent  was  yoi,d  a^  c.u&  intend-, 
ed  to  creiijle  a   monopoly. 

II  Idy  that,  under  ilia  English  Commoa 
law  as  well  as  under  S  23,  of  the  Contract 
Apt,  an  agietuxdiit  haying,  for  its  obj,L'ct,  tb© 
creation  oi  i^ouopuhes  is  y-oid,  aa  opposed 
to  public  policy,  in  tbe  matter  of  the  grant 
of  Ucenaea  uuder  S.  19.1,  ol.  2  of  the  Act,  tba 
deciaiou  as  tg,  tbe  propriety  oj  gjranting  or- 
witb-holcliug  the  Ucenao,  must  ho  luad. ,  in 
each  Qase,  with  referobce  to  its  particular 
cirQum^stauces  and  it  would  b*i  ul^-ra  vires- 
and  ^u  dirict  vio.laUo.u  of  du  y  to  enter  iu- 
to, agreen^ei^ts  \yith  a  partiCrUlac  person  or- 
persons  to  the  edeat  tliat  no  appl  t;  itioii  ia 
tbe  luatter  would  he  ©nt(;rtai.ned  or  Q-jusidor-. 
ed,  G2icep.t  from  aucb  particular  peraou  or 
persons.  Tbe  ^/wer  o.f  M,U"ic.ipilitiea  is  ti. 
be.  atrictiy  c.ouf;ine(l  vyilbiu  the  limits  o^ 
the  euactments  creatvg  theux  aiid  the  lan- 
guage of  such  enactments  is  not  to  be  stretch-, 
ed  to  coyer  attempta  made,  under  Q.olour- 
oi  such  iegislaliye  provisions,  tp.  iuterfere^ 
i,n  any  y;ay,  with  the  es^eroiae  of  ihj  ordinary, 
rights  of  oiti?i!n. 

Tbe     existeuQ^   of   any     povyera,    in    the. 
Municipality,    to    agt  in    intat;fereuce    of   the. 
ordinary  rights  of    citizens   always    d^epends- 
,  upon  the   grant   of   such    powers   by  tbe   en- 
;  actmeij.tv  either    ex;preas.ly    oe-  by   necessary 
i  amplication,    as  inQ-ident  to.  other    pov^jers  ex- 
pressly   grauted.    tb.oreby    or  ind,ispensable  to, 
the  object    and    purpose  f.or  whieb  llio  Muni- 
Q  p£\lity    was  created.     Dou,bt.s    a,8L  to  tbe    ex-. 
isteiice    ot    sugh    povvgra.    must    bo    ret-o!v«.dj 
agaiust    tbg   C')r^,jrati.ou.    aud.  iu    tayour    ofc 
the  public 

^^unhei:,  the  plain ti ffi  i^s   entitljed  to   are^ 

fund  of  the  su,m  p\id  by  $}i'\u^  to  the    INiunicit 

pality   aa  c-onsid.  patiotj   for    the-  contract    ia 

q^uesiiou,     Tbe    q 'Uteutiou    o.a  bi  half,  of.   the. 

Cou.i-ci.llors  tba.t  ibat  am^U.<'t  sb.ould,  be  view- 

I  cd    a,a  collected    under    the  provisions    pi  the- 

;  Act,    and    theieforo     u.uder    segiio.n  262  ('2), o^ 

•  tbe  Act  not  rgcoy  rabjo  by  .^uib  is    unteqable.. 

'Tbepiym,eut   of  the   s,um    was  made    to    tba. 

Muuicipaliity    as  piri  audpa>cel    of   ihe    void. 

ftgr;eom,c'ut  a,ud,   \xheu   thy  ii^i^tjem.eut  i^  set 


(     1610    ) 


DIGEST  OF  CIVIL  0A3E3 


(     ICSU     ) 


Madras  Act  IV  of  1884,  City  munioi 
palities  Act    (CoiUd.j 

BBide,  tho  provisions  of  S.  G5  of  fcho  Can- 
tract  Act  would  apply  and  the  Municipality 
id  bound  to  restore  that  sum  to  the  plaintill 
the  person  from  whom  tnoy  received  it. 
SOMa  PILLM  V.  THH  MUNICIPAL 
COUNCIL,  MaYaVAUAIM.  23  M  620 
^7     8:^^0.-30   M    in  St-e  Mo  '/supra. 

28  N  'Ml-i^'J  M  501  S^e  No  S  supra. 

29  Ss.  2  Gl,  2(52  ~Not,(y>.  to  Municipality-- 
Obj''Ction  under  S'Ctio'i  'J^!^  canyiot  lu  raided 
Jut  Ike  first   tivh'i  on  reuision. 

lb  was  ploaded  by  the  defendant,  Mu- 
nicipality,  that  the  plaintiff's  suit  should  i 
be  dismiii-iod  inasmuch  as  tho  plaintiff  had 
uot  specified  in  the  notice  given  by  him 
to  the  Municipality  the  am)uut  of  the  loss 
or  damagti  suotained  Uy  him  The  Maai- 
oipality  on  r€ceipt  of  aotice  had  informed 
tho  plaintiff  that  the  notice  was  defective, 
but  had  givt3n  no  answer  to  hiir,  on  bis 
iticjuiry  iu  what  resp.3ct  the-  notice  was 
detective.  The  Court  overruled  the  plea.  ; 
H>eLd,     that   the  Court    w-as    i?-ight.  i 

An  objection    uuder    Section    202    of  tbe  [ 
District   MunicipaHtios  Act,  Madras,  cannot 
be    raised    for     the    first    time     en    revisian 
applied   for   under  Section     25  of   th«   Pro-  i 
vincial   Small  Cause  Courts    Act     MUNICI- 
PAL COUNCIL,    KURNOOL  u.  SUBRANNA  ' 
CHETIY,   laML.  ^i,  426  I 

80  S  262- S^e  24.  M.  20  5  Nk  15,27  M 
^l  No.  26',  28.  M.  ^9  No.  2& ;  13^  M.  L.  J?, 
420  N  .  2'J   Svpra.  ! 

31  S2C9   ''Toll."- 
The   accused  was   charged    with    fail'ure 

to  pay  toll  kists  due  to  the  Municipality 
of  Cuddnpah  undar  section  2G9,  103  and  111 
of  the  Madras  l>istrict  M-auicipa'itiea  Act 
18S4,  and  fined  four  annas  in  additioa  to 
the    amouut   rem,aining  due. 

Il£id,  that  the  bum  claimed  by  th-e 
Municipality  being  money  due  under  a 
contract  between  the  Mu^it^ipality  and  tloo 
accused,  the  money  duo  did  not  fall  with- 
in any  of  the  provisions  of  section  200 
of  the  Act  and  that  the  conviction  was 
iile^al  — 22  B>jm  709;  followed.  ABDUL 
AZWEZ  SAHIB  V.  CUDDAPAH  MUNICI- 
PALITY.   26  M  .   475- 

32  Sell  :  A -25.  M-.  747,   See  No.  17  Supra. 
8»   Sch  :    V    and     •    170  -*•'    Capital''-  does 

not  mean  nominal  capital  hat  only  paid  up 
Cii'ttUal~(oon<ihuct'ion  of  italzifes  —  lii'fi'ifi'^cc 
under  S.  IZG.  of  AqI  vi,ust>  state  all  necessary 
juc.s 

0>n  a  rLforencct  by  th«  I^iagistrate  un- 
der apctiou  170,  of  he  M^adras  M'uiiicipal 
Act  IJl  of  1901  as  to  tho  meaning,  of  the 
Vford    ••  crtpiial"    in    schedule    V'  of    the    Act 

IMd  that,  in  tl\^ absence  of  a.ny  statutory 
definition  oi  tho  word  applicable  in  cou- 
Btruirig  ih.e  Ao-L  tho  woi:d  in,ust  bj  tilyei 
to  be  used,  i.n  its  ordinflry  a-id  popular 
moaning,  and  bO,  coubiiUed,.  it  njieans,  the 
am  »unt  oi  m,)cey  actuilly  used;  in  tho 
Luainosi,  I.  «.,  thi  pailup  capital  The  fact 
tihttt   thq   w.uidj    iu     t,he    iuui^u     Qjm^auiQ.6 


(VJadrab  act  IV  Of  1885,  City  munl- 
cipaitiesact    (Conid.j 

Act,  is  used  in  the  aensa  of  nominal  oa- 
pital  is  no  argument  for  so  construing  it  in 
tho  ^Municipal  Act,  as  the  two  Acts  are  not 
in  pari  -miteiiJ.  The  underlying  principal 
of  schedulo  V  of  the  Act  is  that  taxatioa 
should  be  roughly  proportionate  to  the 
professional  incomes  of  individuals.  Tha 
word  •'■  capital"  is  used  in  the  same  sensa 
in  schedule  Y  of  Act  III  of  1901  and  in 
schedulo  A  of  Act  I  of  1BS4.  In  oonstru- 
ing  fiscal  Acts,  the  construction  most  be- 
neficial to  the  subj'ct  ought  to  bo  adopt- 
ed. Mixvvell  on  the  *  Interpretation  of 
Statutes,'  4  od.,  pp  2,  50,  4^J.  referred  to» 
Venkatarama  Chetii  v.  Emperor  ,  (  I.  L.  R. 
29  Mad.,  17),.  referred  to.  In  making  re- 
ferences under  section  116,  the  IMagistrate 
ought  to  state  all  the  facts  necessary 
for  the  decision  of  the  pacHcular  case. 
THE  MYLAPQRE  HINDU  PERMANENT 
PUNlDy    THE   CCKPOltATION    OF  MAD- 

HAS  3  M  L.  J^  400-18 ,  IVt-  L.   J.  349  31 

IVt  408- 

84   6'o/i.    VI  CU  1— '  Trailer     tars'— Pro 

pelied. 

Trailer  oars  are  vehicles  with  spring* 
and  are  •  propelled  by  electricity,'  within 
tho  m.eaning  of  the  words  as  ttsed  in  Sch. 
VI.  CI.  I  of  the  Madras  City  Municipal 
Act,  1904,  and,  as  such,  liable  to  pvy  a  tax 
of  Rs  15  each  to  Municipality.  THE' MAD* 
RAS  ELEOCRIC  TRAMWAYS  Co.,  v.  THE 
MADRAS  CORPORATION.    18  M  L  J  149. 

IVradras  Act  V  of  1834,  Local  Board* 
Act. 

1  S.  1- Local  Boards  duly  of  vuiking  n^- 
csssary  improvevvnts  hi  roads  implicrJion — 
Bvard  not  lUil^le  for  damage  caused  by  such 
looik",  lokm  not  uegliQ-nlly  cnnied  out. 

The  du-ty  imposed  on  I>istrict  Boards  by 
S.  95  of  Madras  Act  V  of  1884  to  construct 
and  maintain  reads  easts  on  them  by  ne- 
cessary implication  the  duty  of  conatru-cting 
and  maintaining  the  necessary  culverts  and 
tunnels  under  them.  This  implied  power  to 
construct  and  maintain  such  culverts  and 
tunnels  is  not  merely  pirmissive,  to  be  exer- 
cised only  when  no  ii  jiry  will  be  caused  to 
otners  thereby,  bu«  au'imperative  duty  cast, 
on  the  Board  by  the  Act.  No  suit  for  in- 
juncti'^n  or  damages-  will  lie  against  the 
Distiict  Bvjard  f-or  any  ii  ijury  caused  by 
the  GHjnslruc-tion  or  iaiprovement  of  sucb 
woik^,  when  such  worlys,  or  improve- 
ments are  necessary  in  the  in&^iests  of  the- 
publi-c  f-oc  the  maintenauco  of  the  road 
and  there  Is  no  neglig-ence  i.n  the  carrying- 
ou,t  of  the  work  Sankara  Vadivelu  Pillai- 
0.  Sec-ietary  of  >  tate  f,or  India,  in  Ct'Uncil,  (t 
L  R  28  Mad  ,  72),  distir-guish.  d.  AIYaSaMV 
AlYAR  V.  THE  DISTRICT  BOARDj  TAN- 
JiO-RE.    81  M  117  -  ^8  IVk  L  J'  91:. 

2     Ss.  49-,  98  A    at.d  9S    B,    27    M    8SG.     S^£- 

Madras  Act  Uuf  1^1    liCDcmie    lieaovcry    Act^ 

No.  I. 

.       3     Ss.  57,  G4.    119- Suit   ngainst   presideat 

'  of  tba  l^isttiQt  Loaul  IJQaid.    2i  U  IU  CaX 
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Madras  act  Vof  1SS4,  Local  Boards 

Act     (Could  ) 

381  P.  ir. 

8  (a)     93  A  ftnd  B-27  M.  386  No.   2   supra. 

3  (b)    S.  1J9--2'1M  114.     S'c  No.    H  supra. 

4  >.  loGH)  ft'id  (n)--Suit,for  ii'jjUncLion 
—  ]\[aititainability.  4  INl  L  T  20.9  Col.  ia42 
P.   II. 

5  Ss  1G2  and  1(>5  — Agreement  for  oollco- 
tiou  of  a  feed  in  a  makot.  17  M  L  J  537  Col 
843,  344   P.  I. 

14    Madras  Act  I  of  1886  AbKari  act 

1  6's.  ii:i  and  2i  (C)  Licence  lo  sale  arrack 
—Sub-kltingi  luithntl  lyp.rml-ision  of  GolUctor. 

Tlio  plaiutitT,  a  license-bolder  for  sale 
of  arrack  sulU  Uio  defendant  for  value  cf 
arrack  supplied  and  profits,  according  to  an 
ngroemout,  executed  by  tbe  defendant.  It 
was  contended,  for  the  defendant,  that  tbe 
agreement  was  illegal,  as  one  made  without 
tbe  sanction  of  the  Collector  required  by 
section  22  of  Act  I  of  188G,  and  the  olaut-o- 
of  tbe  license  granted  to  the  plaintiff. 

Held,  that  seoLiou  22  imposod  a  duty  on 
tbe  lessee  or  assignee,  that  is,  on  the  defen- 
dant ;  but  clause  21  of  the  plaintiff's  license 
which  was  issued  under  seeticn  24  (e),  im- 
posed tbe  duty  on  the  plaintiff  also  as 
grantee  of  GoverDmeut  to  obtain  the  Col- 
lector's license  for  liis  lessee,  and  that  the 
contract  was  therefore  illegal.  THITHI 
PAKURU  DASU  v.  BHEEMUDU.     M  L  J., 

ia03,  P  133  =  26  M43Q. 
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16    Madras  Act    I  of  1889,  Village 
Courts  Act 

'       1     Ss..   7-'i    nnd    7-i. 

Section  73  of  the  Village   Courts  Act  docS- 
not    c-o.nton.»p'at0    a    Village     IN^unsif     being, 
made    a  party     proceedings    under    tliat    sec- 
tion.    The    section     applies    to      proceedings 
between    litigants,  and    empowers  a    U-istrict 
Munsif    to   set   aside    any     decree    or    order 
afiecting     tbe     rights    of     litigants  for   any 
1  of     the    reasons     specified     in     tbe     section^ 
i  amongst     others      corruption,     gross    parti- 
ality or  misconduct   on  the  part  of    the    Yili- 
!  Iagr«  Munsif.     Even  if  corruption,    gross   par- 
tiality or  misconduct   is   mide  out,   all    that 
the  District  Munsif  can    d  )  is  to  set  aside  tbo- 
I  decree  or  order  complained,    of.     Ho    cannot, 
'  while  setting  aside  any  decree  or  order,  make 
any  order  for  payment  as  against  the  Village- 
Munsif  himself.   So  far  a3  the  Village  Munsif 
is  concerned  the  proper   course    foB    the  Dis- 
'  trict  Jklunsif,  if  he  is  satipfied  tbat    there    bag. 
;  b?en  corruption,  gross  partiality    or   miscoa* 
I  duct  on  the  part  of  the  Village    Munsif,  is    to. 
proceed,  under    Section     74   and    report   tho 
oaso  to  tbe  D-istriot  Judge. 
I  QrdeB  as  to  the  refund  of   money  by    the- 

I  Village  ]\Iunsif  set  aside  without  prejudice  ^o 
I  tbe  right  for  damag  s  suffered    by  reason     of 
I  misconduct.     PALaNI  GOUNDAN    v.  KUP* 
PANDA  GOUNDAN,    24   Kt   SSS- 


2  S  24  (cj. 

The  parties  entered    into   an    agreement 
tbat  they    should   be   partners    in    the    busi-  I 
iiess  of  vending  arrack  and  toddy— the  plain- 
tiff  had    a  license  for    toddy   and    tbe  defen- 
dant   for   arrack.  j 

H<ldy  tbat  the  agreement  v?as  invalid. 
16  Cal.,  436  referred  to.  MARUDAMUTIIU 
PILLAI    V.    RANGaSAMI    MOOFPAN.     24 

M401'  ! 

3  Sale  for  arrears  of  Abkari  — Arreaxs—  | 
Effect  on  prior  inciimbrances.  28  M  420  col  ;  ! 
517  P  II. 

15     Madras  Act  I  of  1887.  Malabar 
Cc^mpensation      lor     Tenants,    Im 
provements  Act.  [ 

1  Ss.  2,  3,  4,  6  -  Kanomdar's  right  to    trees 
planted  by    him.     24  M  47  o  j1  :  4Sl  P  IT 

2  S.  7  '  Act  of  1900,    S  19 -Con t- act   before 
1687-  C'  %upensaiioiK 

S.  7  of  the  Act  ot  1887  re  produced  as  S. 
19  of  the  Act  cf  1900  precludes  p  irtico  from 
contracting  themseives  out  of  the  Act  by 
any  c  ^ntract  made  after  January  1st,  1PS6, 
but  it  does  not  afteot  tbe  validity  of  con- 
tracts made  p.ior  to  Jatiuaiy  1st,  1886, 
whether  the  improvements  are  mide  be 
fore  or  after  the  coming  into  operation  of 
the    Act   of  1887. 

Hence  in  the  case  of  a  onntraot  made 
prior  to  January  1st  1886^  the  rate  of  com 
pensatiou  is  governed  by  the  terms  of  the 
contract.  .3  M  L  J  52  R  ;  21  M  149,  13  M  502, 
p1sti-eu'Bhed.  RvNDUPUliAL  KUNIll 
KANHAN  u.  NEROTH   KUNHI.     8M    L   T 

291=18  M  LT  98. 


17    Madras  Act  IV  of  1889,  Salt  Act* 

1  S.  IS  (a),  18  and  27--SaU—Compensalio}t 
on  Gancellalion  of  licmse^Civll  Procedure 
Code  (Act  XIV  of  1882),  Section  2U. 

Gu  the  cancellation  of  a  license  under- 
section  27  of  tha  Madras  Salt  Act  the  lioensea 
cin  claim  value  of  tbe  prop.rietary  right  ia 
the  laid  under  section  16(a).  of  the  Act  but 
no  compensation  under  section  18- of  the  Act. 

A  fresh  suit  does  not  lie  to  determine  the- 
amount  of  compensation  allowed  by  a  dec- 
ree to  the  licensee  for  salt  pans^  the  amount 
must  be  determined  in  execution  proceed- 
ings. THE  OOLLE  'TOR  OP  CHINGLE- 
PUT  FOR  THE  SECRETARY  OP  bTATE 
FOR  IMDIA  V.  SUB.RAYA    MUDALIAR.  29, 

M181. 

2  Ss  16,,  2),  87  -uwutatton—Suit  to  re- 
cover saltpans  lohen  license  improperly,  Qoneelh 
ed. 

Under  ss.  16,  26 of  the  Madras  Salt  Act, 
the  Gjvernmant  is  empowered,  on  oanooiling 
a  licens ',  to  take  possession  of  tbe  proprie- 
tary rights  of  others  in  the  saltpans.  Whera 
Gjvernment  have  so  taken  possession  of  salii- 
pans,  a  suit  to  recover  the  same  brought 
aganat  the  Government  and  its  assignees  will 
be  a  suif'  in  re-pect  of  acts  done  under  the 
Act  and  will  fall  withia  s.  S7  of  the  Act  evea 
when  tbj  license  has  b^en  improperly  caa- 
oclk'd  and  will  be  barred  if  not  brought  with- 
in the  periol  prescribed  by  that  section.— • 
liU'llN\M  L'.UrCHAYYA  v.  THE  SHiORE- 
TAHYOF  ST\TK  FOR  INDIA  IN  COUN- 
CIL,  I  L.  R.  28  M    551. 
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Madras  act  IV  of  1889  Salt  act  (Contd.) 

8  S.  37  and  87  -C )nlrac'.  to  trnnspotl  G  > 
vcinvieiit  salt— S'uit.  to  K over  sums  deduced 
iivdci  the  teims  of  Ihc  conttact  not  iKaintain- 
able. 

Held  that  if  any  officer  dcoa  anything  in 
pursuaiico  of  any  provision  of  the  Act,  and 
he  is  authorised  lo  do  it  hy  Iho  snino  Act, 
then  no  suit  will  ho  ngainst  hiiii  U'idur  8.  27 
of  the  Act.,  cvon  if  any  person  sutlers  any 
damnge,  and  an  action  might  otherwise  he 
maintainahle. 

But  if  the  c  ffioer  in  his  cap<icity  of  puh- 
iio  officer  purporiti  lo  do  tbo  act  complained 
of  in  pursuance  of  any  provision  of  the  Act. 
with  reasonable  grounds  (or  h'ilieving  t'lat  he 
is  authorised  hy  ihe  Act  to  do  it,  or  does  it 
irregularly  or  improperly  so  as  to  cause  in- 
jury to  any  person,  then  a  suit  may  lie  against 
bim,  but  it  must  be  brought  within  the 
time  limited  by  S.  87.  But  where  the  act 
complained  of  which  is  alleged  to  give  rise 
to  the  cause  of  action  is  not  done  nor  is  pur- 
ported to  bo  done  under  any  section  of  the 
Act  S.  87  does  not  apply. 

The  section  Iheretore  does  not  bar  a  suit 
on  a  contract  brought  against  the  Seciolary 
of  Stat«  for  recovering  certain  sums  deduct 
ed  with  reference  to  the  contract  and  certain 
sums  spent  it.  perforiiiing  the  contract,  if 
such  sums  can  otherwise  bo  recovered.  2.  M 
125,  22,  M  524  followed.  MUTHIA  CHET- 
TIAR  V.    SE    RETAUY    OF  aTATE,  4  M    L- 

T  224. 

4  S.  27—29,  M.  181   See  No.    1   Supra. 

5  S.  87  -See  28  M.  551  No.  2;  ^,  M.  L. 
T.  221   No  3  Supra. 

18 -Madras  Act  I  of  1891  General 
claused  Act. 

1     S.8. 

The  appellate  jurisdiction  of  the  High 
Court  in  cases  where  the  original  Court 
bad  jurisdiction  to  entertain  tlie  t-uit  on  tl.c 
date  the  suit  was  instituted  and  the  parties 
liad  a  right  of  appeal  on  that  d  ite  is  saved 
by  section  8  of  tlio  Madras  General  Glauses 
Act  1891,  unless  the  right  of  appeal  hag  been 
expre»ly  taken  aw;\y.  There  is  no  enact- 
ment which,  in  express  terms-  tak^s  away  the 
right  of  appeal  in  suits  brought  U'der  lie- 
gulaiious    XXV  and  XXIV    o!    1802- 

Plaintiff,  who  was  title  holder  of  the 
office  of  karnam,  sued  for  the  possession  of 
that  office  and  removal  of  the  second  defen- 
dant and  for  fees  due  to  him,  and  he  joined 
with  him  his  uncle    who    had   no   claim. 

Held,  that  the  suit  was  not  liable  to  be 
dismissed.  SADASIVA  I'lLLAI  v.  KAL- 
APPA    MUDALIAR.   24  M-,     89- 

19  Madras  Act  V[I  of  1892,  City 
Civil  Ciiurt»  act. 

1  S,  3— Contract  marriage  between  in- 
tended bridgeroom  and  parent  of  intended, 
bride    24,  M.  G52,  Co)  :    752,    P    I. 

20  Madras  Act  II  of  18a4  Heredi- 
tary village  olTices  Act. 

1  S.3  —  Act  III  of  1895,  Madras,  S'Ction 
3.  clauses  2  and  ^—Proprietary  Estate— Jar is- 
diciion  of  dvU  Court— Ambulam,  Ojjlcc  of. 


Madras    f)Ct    II    of  1894  Heredi'ory 

Village  Omces  act     (Contd.) 

Hid,  that  the  holding  of  the  office  of 
Ambalagar  in  the  suit  village  did  not  consti- 
tute the  holder  the  head  of  a  village  and 
that  consequently  no  question  under  clauso 
2  of  section  3  of  Madras  Ac;,  II I  of  1885  c  )uH 
arise.  The  ofTi^e  full  under  clause  3  of  that 
section,  inasmuch  as  it  was  not  one  of  the 
offices  exempted  therein  and  was  an  office 
in  a  •'  Proprietary  Estate  *'  that  is,  an  Inam 
village,  the  gra-.t  of  which  had  been  coQ- 
firmed  by  government,  and  that  a  suit  io 
theCivil  Court  for  p  ssession  was  thoroforo 
barred.  SOUNDRA  PANDIA  THEVaN  v, 
VH.LA  THIAPPA  THEVAN.  26  M  490- 
2  S  13  — Inavi  attached  to  Jieieditary  village 
ojjlce— Enfranchisement — Pattah  granted  in 
the  name  of  one^  not  the  registered  h  Ider  of 
office. 

Held,  that  mere  registration  under  S  13 
of  the  Act  is  not  enough  to  support  a  clai  m 
for  the  inam  lands  attached  to  an  office  so 
registered.  The  ellect  of  such  regisiratioa 
is  merely  to  declare  th  it  the  person  register- 
ed is  entitled,  on  attaining  nirij  )rity,  or  with- 
in thr.^e  years  thereafter,  to  be  app)inted  to 
the  offi3e^   proyid  d  lie  i.s  duly    qualified. 

Where  inam  linds  attached  to  such  oflioe 
were  subsequently  enfranchised  and  pattah 
tlicreof  had  bjen  issued  in  the  namo  of  one 
who  was  not  so  registered,  it  was  held  that 
the  person  so  registered  cannot  recover, 
DEVAGUPTAPU  PEDA  SATY \NAR \ YAN \ 
V.   GOPALA  PATI  SARASAMMA.     4  M  L    T 


3  S.  13—Karnam*s  emolnments— Possession 
adverse  to  ofjfice  Jio'der — Prescriptive  tide^- 
Suits  cgtiiz  >ble   hy  Civil  Courts. 

The  ruling  in  Velu  Pandaran's  case  is 
also  applicable  to  lands  alienated  by  the 
holder  for  the  time  being  of  the  hereditary, 
office  of  kurnam.  Prior  to  Act  ll  of  1894 
being  extended  to  the  office  of  karnam  ia 
a  permanently  settled  district  s  .its  in  re- 
spect of  such  office  and  the  emoluments  there- 
of were  cognizable  by  Civil  Courts  and  gov- 
erned by  the  ordinary  law  of  limitation.  A 
p::)sscssiou,  which  is  adverse  to  the  holder  of 
a  kurnam's  office,  is  adverse  to  his  succea* 
sors.     NEELACHALAM   v.  KAMARAZC.  14 

M  L  J  438. 

4  S.  21  — Dattahoman  not  necessary  where 
adoption  and  of  the  same  got.  27  M 538  col; 
1138  P  II. 

21  Madras  Act  III  of  1895,  Here- 
ditary village  ollices  Act 

1  Ss.  3  cl.  (2)  i'i)  X  S.  21-2G  I\I  490.  See 
Madras  Act  II  of  1894  — Hereditary  village 
offices   Act  No  I. 

2  Ss.  4,  13,  21— Section  21  applust^  ctsps 
where  defendant  denies  that  lands  c'aimed  by 
plaintiff  at e   emoluments. 

The  jurisdiction  i  f  Civil  Courts  is  exclud- 
ed hyscc>ion  21  of  the  Madras  Hcredi  ary 
Village  Officus  Act  in  cases  in  which  iha 
plaintiff  sues  for  lands  as  emdumenis  of 
his  office  and  the  defendant  resists  the  cla  ii^ 
OD  the  gcou^ud  that  the   laud  is  not  thi  emg- 
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Madras   act  III    of 
Village  Oillces  act 


1895   HeroditBry 

{Contd  ) 


luraent  of  the  oftise.  ^wx:,\\  a  suit  is  not  the 
less  asuit  for  omolumetits  within  the  mean- 
ing of  the  sootion  bocau^e  the  defendant 
resists  the  claim  on  such  ground.  Uavuthu 
Kouudon  V.  l\Iutlui  Kouiidon.  (I  L  U.,  13 
Mftd,  -11),  distinguished.  N10SIUAi\[  NAUA- 
SnlHUrjU  u.  NA11A9IMHULU  PATNAl- 
DU.    30  M  126. 

3  S  6  -Execution  of  docreo— Service  inam 
property  —  Attachmant  — Sale  of  emoluments 
of  Village    officers.     28    M    84   col:    073    P  II 

4  S.  13  -Colleclot's  decision  luuhr  S  13 
of  Act  III  of  IH'Jj  not  question  obi'  iti  subse- 
quent  suit  in  Gil  it   Courts,  30  M  '620. 

See  col :  1036  P  I. 

5  S.  13  -4  I\I  L  T  232.  See  Madras  Act  11 
of  ISO i— Hereditary  viltage  (offices  Act  No.  2. 

6  fa)  -S  13     30  'M  1%   Src  hlo  2  supra. 

6  S.  21— Civil  Courts — Suit  for  partner- 
ship profits — Partnership  ei  tired  into  at 
Lshore.     IG  M  L  J  333  col ;    1433  P  II. 

7  S.  21  —  Dattahomia  not  necessary  whore 
adoption  and  of  the  same  got-  Adopl/ioa  dur^ 
ing  pollusion.  27  M  538  col  1138  P  II. 

g  S.  2 1 -See  26  M  490  ;  30  M  17Q  No  I  \ 
2  S7ipra. 

22  Madras  act  HI  of  1897,  District 
Municipalities    Amendment    Act. 

1  See  Madras  Act  11  of  lS8k  District  Muni- 
cipali'ies  Act. 

23  Madras  act  IV  of  1899  Amend* 
ini:  Regulation  V  of  1904. 

1  Ss.  3),  37— Rules  under— Rules  6  and  7 — 
Court  of  Wards— Potoars  of  Rrgulation—C  Hec- 
tor and  Decree  Collecior  —  Rference  to  Court 
when  no  dispu'e  as  to  fact  or  (Xtent  of  liahility 
as  regard  to  principal-Matter  of  claim  -Interest 
—  Dispute  regarding  interest  only —  Execution 
of  decrees— Rules  providing  for  claims  not 
passed  iyi'o  decrees  not  ultra  vires  — Ciuil  Pro- 
cedure Code  (Act  XIV  of  1882),  Section  322  (a) 
{b)  and  {d). 

Under  sections  35  and  37  of  Regulation 
V  of  1805,  the  local  Qovernraotit  has  power 
to  mak'a  rules  in  regard  to  claims  which 
have  not  merged  into  decrees  and  to  extend 
to  such  c'aims  the  procedure  laid  down  in 
section  32i(a),  (b)  and  (d)  of  the  Civil  Pro- 
cedure  Code. 

Hules  6  and  7  under  section  35  of  Re- 
gulation V  of  1801  do  not  authorise  a  refer- 
ence to  the  District  Court  in  respect  of  the 
interest  to  bi  allowed  to  a  creditor  unless 
there  is  a  dispute  as  to  the  fact  or  extent  of 
liability  in  regxrd  to  the  principal  matter 
of  the  claim,  and  the  question  of  interest 
arises  as  neeess'vry  and  incidental  to  the 
disposal  of  the  miin  claim.  THE  REGULA- 
TION COLLEOTOU  OP  KALAHaSTI  AND 
KKRVErNAGAR  E.STATE3  v.  RAMASAMI 
CHETTI      28   M    489- 

2  S.  40— Court  of  Wards— Reg.  V  of  1804,  S 
30 --Regulation  Collector — Decree  Collector — 
Construction  of  iha  Acts  and  Rules  Ihere-under 
^Limitntion  Act,  Ss.  4  and  14. 

When  the  Decree  Collector  calls  on  the 
Begulatioa   Collector    to  iurDisb   particulars 


Madras  .ict  IV  of  1896  /^mendingf  Re*, 
guiation  V  of  1904- 

of  a  claim,  then  in  time,  the  latter  should 
not  keep  the  claim  pending  and  dismiss  it 
as    being   time  barred- 

The  oonHtruetion  of  the  Court  of  Wards 
Act  and  of  the  Rules  framed  thereunder  is 
nob    free  from  diOiculty. 

If  a  claim  ha  disallowed  by  the  Regu- 
lation Collector  and  the  Court  of  Wards, 
(there  being  no  Decree  Collector)  the  claim- 
ant's only  remedy  is  to  file  a  suit  in  the 
Civil  Court  as  contemplated  in  S.  40  of  the 
Act  S.  4  of  the  limitation  Act  will  bo  "a  bar, 
unless  such  suit  were  instituted  within  the 
time    allowed   by  law. 

The  Regulation  Collector  is  not  "a  Court'* 
within  the  meaning  of  S.  14  oi  the  Limita- 
tion Act,  "  which  from  defeot  of  jurisdic- 
tion is  unable  to  entertain  ''  the  oUiraant'g 
suit.  Provision  should  be  made  by  the 
Legislature  for  excluding  the  period  during 
which  the  claim  was  pending  before  the 
Regulation    Collector. 

But  where  there  is  a  Regulation  Collea- 
tor  and  a  Decree  Collector  io  existence  be- 
fore the  making  of  the  claim,  the  only 
question  of  limitation  to  be  decided  by  the 
Civil  Court  is  vvhefchor  the  claim  was  not 
barred  at  the  time  when  it  was  made.  If  it 
was  not  irrecoverable  when  made  and  if 
the  sum  was  then  otherwise  legally  due, 
the  Decree  Collector  must  admit  the  claim 
and  discharge  ii  to  the  extent  of  assets  ia 
his    hands. 

The  Decree  Collector,  when  in  doubt,  ig 
bound  to  refer  the  matter  to  the  decision  of 
a  Civil  Court.  Suoh  reference  by  the  De- 
cree Collector  being  made  Under  a  special 
provision  of  law,  section  4  of  the  Limitation 
Act  does  not  apply  thereto.  THE  REdU- 
LOTION  COLLE  TOR  OB^  UTHAMaLAI 
ESTATIii  V,  SUimiER.  4  M  L-  T-  821. 
24  Madras  Act  I  of  I902  Court  of 
Wards   Act 

1  Ss.  18,  43,  55  and  57-Ri8ht  of  usu- 
fructuary mortgagee  dispossessed  by  court 
of    wards.    4    M  LT    341  col:    715  P   U. 

2  S.  40  — Court  of  wards— Regulation  Col- 
lector—Decree  Collector.  4  M.  L.  T.  321 — 
See   Madras  Act  IV  of   1899  Regulation  No.  2, 

Magistrate. 

1  His  personal  liability  to  pay  damages 
for  demolostiog  building.  31  C.  BS'J  ool ; 
477    P  II. 

2  Suit  to  recover  property  alienated  by 
Magistrate  by  erroneous  order  to  defendant. 
3t)   M  12  col:    1841  P  I. 

M^h<)brahmnni  Collections. 

1  Suit  for  shara  in  offerirjgg  not  one  io 
which  right  to  property  is  involved — 5  O  0 
225  Col  349  P  11. 

MahTbrohm^ni  dues. 

1     Suit    for— Jurisdiction— Second    appeal. 
2  0  C  276  Col  lf61  V  I. 
Mababrihm»ni  Offering's. 

1  Mahabrahmaui  Oflerings,  contract  with 
respect    to— Representatives  of  parties  to  tk« 
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Mahabrahmani  Olferiner    (Contd.) 

agreement,   efleot  on. 11  O   G  212  (B)  Col   G14 

P  11. 

MahaHti- 

1  Cannot  acquire  property— Rectification 
of  rogistor  —  Property  held  by  mutt.  2G  M 
79  Col  744  P  I, 

2  Dol)ta  incurred  by  a  — Liability  of  re- 
ligious institution  for  —  Lender's  duty  to 
enquire  necessity.  45  P  B  1903  Col  2114 
PI. 

3  His  succession— Power  of  mahanfc  to  al 
ter  succession.     7  U  W  N  145  Col  936   P  II.     - 

4  Religious  institution-  -Mahant,  Removal 
of — Misconduct. 

Where  a  Mahant  decoyed  a  young  widow 
from  the  village  and  left  the  dera  which 
was  entirely  supported  by  the  villagers  and 
the   villagers   appointed   a  new    Mahant. — 

Held,   that   the   Mahant   was  not  entitl- 
ed to  recover    the    dera    from     his   successor 
appointed   by  the   villagers.     In    the  absence 
of  any   objection  on   the    part   of   the     bhek 
the   villagers   were  competent   to   appoint   a 
succesflor  to  the  INIahant.  ASA  RAM  v.  HARI 
SINGH.    53  P  R  1904. 
Mahamat'd    of    Muzaffergarh     Dis- 
trict. 
1      Whether     belong     to   an   agricultural 
tribe   for    the   purposes   of    the    Pre-emption 
Act.    24  P  R  1908.     See  Punjab  Aot  II  of  1905 
Pre  emption. 
Mahomedan  Law. 

A.  Ackoowledgmenls. 

B.  Adoption. 

C.  Alienation. 

D.  Applicability  of  Mahomedan  Law  or 

Custom. 

E.  Assets. 

F.  Bequests. 

G.  Building  by  a  trespasser. 
H.     Debts. 

I.  Divorce. 

J.  Dower. 

K.  Endowments, 

L.  Escheat. 

M.  Family    arrangementa* 

N.  Gifts. 

O.  Grant. 

P.  Husband   and  wife, 

Q.  Inheritance  and  succession. 

R.  Joint    family. 

5.  Legitimacy    and    illegitimacy. 
T.  Life   Estate. 

U.  Maintenance. 

V.  Manager's  powers. 

W.     Marriage. 

X.  Minority  and  Guardianship. 

Y.  Musha. 

Z.  Partition. 

a.  Pre-emption. 

b.  Presumption. 

0.    Religeous    service   or  worship. 
d.     Relinquishment  of  inheritance, 

6.  Restitution  of  conjugal   rights. 

f.  Sale. 

g.  Settlement. 
h.     Shafi    Law. 

i.     Spes  successions. 
}.    SuocessioQ. 


Mahomedan  Law    (Contd.) 

k.     Trusts. 
I.    Wakf. 
m.     Widow. 
n.     Wife, 
o.     Will. 

(A)  Acknowledgement. 

1  See  Mahomedan  Law — Ligitinlaoy  and 
illegitimacy. 

(B)  Adoption. 

2  Custom  regarding  overs -Compromise 
by  father  on  behalf  of  his  minor  son  — 
Withdrawal   of   suit.   87  P  L    R    1905—3  P  R 

1905  col    1479   P  I. 

3  Kilchi  Mughalfl  of  Mudki— No  custom 
of  adoption.  66  P  W  R  1908—71  P  R  1908 
col  763  P  II. 

(71  P  R  1908  read   for  91    P  R  1908). 

(C)  Alienation. 

4  Koreshia  of  Kureli  Jehlum  District  whe- 
ther governed  by  custom  or  Mahomedan 
Law   regarding   alienation    of  land.    5  P  L  R 

1906  col  752  P  II. 

6  Lobars  of  Kotli— Mahomedan  Law — 
Burden  of  proof — Lobars  of  Kotli  Loharaa 
village  in  the  Sialkote  District  101  P  R 
1906   col   761    P  II. 

6  By  mother  of  minors  Property— Mother's 
power  to  sell  her  minor  children's  estate  — 
Alienation  for  benefit  of  the  minor.  HOW 
N  71-  34  C  36  col  1103   P   II. 

7  fSayads  of  Shahabad— Custom— Aliena- 
tion by  daughter— Sayads  of  Sahabad  vil- 
lage, Karnal  District.  18  P  R  1906  col  271 
P   IL 

8  Sheikh  Ansaris  of  Jullandher  District 
— Reversioner  of  last  male  owner  suing  for 
possession  of  the  land  acquiescence— No  dis- 
tinction between  invalid  and  inherently  in- 
valid adoption.  1  P  R  1907—31  P  W  R  1907 
col    1901  P    I. 

9  Of  wakf  property — Alienation  of  land 
pertaining  to  graveyard— Suit  by  members 
of  a  community.  78  P  L  R  1908  col  1387 
P.  I. 

(D)  Applicability   of  Mahomedan  Law  or 
custom. 

10  Awans  of  Ludhiana  — Non-agricultural 
family— Succession,  whether  under  I\Iaho- 
medan  or  custom  law.  124  P  R  1908  col 
762    P  II. 

11  Bilochis  of  Dera  Gbazikban  — Daugh- 
ters-Collateralg,  119  P    R    1907   col  728  P  II. 

12  Gift— Mahomedan  Law— Inheritance 
—  Gulfrosh  city  — Arains  of  Lahore  and  Am- 
ritsar.    72  P    W  R  1908   col  533   P  II. 

13  Evidence  to  prove  at  variance  luith  it 
inadmissible— Bengal,  U.  P.  and  Assam  Civil 
Courts  Act,  S.  37 — Bduchi  Mahomedans  go- 
verned by  Mahomedan  laio  in  regard  to  suc- 
cession—Daughter  i  entitled  to  inherit— Relin- 
quishment. 

In  regard  to  succession  among  Beluchi 
Mahomedans:  — 

Held,  that  under  S.  37  of  the  Bengal 
Civil  Courts  Act  of   1887,   the  parties  would 
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Mahomedan  Law    (Contd.) 

ho  governed  by  tho  Malioraoflan  law;  honco, 
evidonoe  to  prove  ft  custom  in  a  family  ex- 
cluding daughters  Irom  inhoritanco— such 
being  at  variance  with  tho  OFdinary  law — 
was  rightly  rejected.  23  A  20  foil.  There 
is  as  much  authority  in  tho  Koran  for  the 
daughters  of  a  Mahomedan  taking  shares  in 
thoir  father's  estate  as  there  is  in  the  case 
of  sons.  A  deed  of  abandonment  executed 
in  reliance  upon  the  generosity  of  the  par- 
ty benefited  was  held  to  be  without  con- 
Bideration-ISMAIL  KHAN  v.  IMTIAZUN- 
NiSSA.    4ALJ792. 

14  Custom  — Contrary  to  Mahomedan  Law 
—  Inheritance— Evidence  of  custom  at  vari- 
ance with  Mahomedan  Law.  23  A  20  col 
792    P  I. 

15  Inheritance  — In  a  case  where  the  wife 
has  inherited  on  her  husband's  death  the 
share  which  he  obtained  at  a  partition  in 
his  life    time.    UBR    1907    P  I.  col  257  P  II. 

16  Kakakbels  of  Parang— Kandi  —  Akhund 
Khel  of  Peshawar  District--Right  of  repre- 
sentation. 88  P  L  R  1904-50  P  R  1904  col 
769    P  II. 

17  Son  of  a  predeceased  collaterals— Right 
of  representation  among  Mahomedan  Kash- 
miris of  Banga  Tahsil,  Nawashar,  Jullundar 
District.  8  P  R  1907—47  I'  W  R  1907-121  P 
L    R   1907    col   788    P   II. 

18  Mahomedan  Law— Succession — Kash- 
miris  of   Lahore  city,    74   P   L   R   1907    col 

76  P  II. 
7  19  Koreshis  of  Guliana,  Rawalpindi  Dis- 
trict, Gujar  Khan  Tehsil,  belonging  to  family 
of  pirs— Whether  governed  by  Mahomedan 
Law  or  by  custom.  45  P  R  1908  col  762 
P  II. 

20  Rigbt  to  keep  unused— Acquirer  build- 
ing before  acquisition  — Whether  the  value 
of  buildirgs  to  be  av/arded  to  the  owner.  26 
B.  1  Col   857  P.  I. 

21  Daughters— Right  of  grand-daughters, 
their  father  having  pre  deceased  his  father— 
Mahomedan  Law.  136  P.  R.  1908  Col.  781 
P.  II. 

22  Marumakkattayam  Law  -Gift  to  wo- 
man governed  by  such  law,  effect  of. 

A  gift  of  property  to  a  woman  governed 
by  Maruraakkatayam  law  and  to  her  child- 
ren, by  their  father  does  not  of  itself  consti- 
tute the  mother  and  her  children  a  separate 
tarwad,  but  the  donees  take  such  property 
v?ith  the  incidents  of  tarwad  property. 
Where  the  gift  is  made  by  a  Muhammadan 
husband  governed  by  Makkattayam  law  to 
his  wife,  who  is  also  governed  by  Marumak- 
kattayam law,  and  to  her  children  the  pro- 
perty becomes  the  exclusive  property  of  the 
donees  with  the  incidents  of  tarwad  pro- 
perty subject  to  Marumakkattayam  law,  and 
on  the  death  of  the  mother  it  does  nob  pass 
to  her  heirs  under  the  Muhammadan  law. 
PATTATHERUVATH  PATHUMMA  v. 
MANNAMKUNNIYIL  ABDULLA  HAJI.— 
18  ML.  J.  16  =  81  M.  228. 

23  Pre-emptors-right-Subsisting  on  date 
of    decree— Second  purchase  by   vendee— No 
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suit  for  pre  omption— Vendee— Title  absolutfl 
—Burden  of  proof.  6  A  L  J  752.  See  pre- 
emption. 

24  I'rimogoniture  sanad- Granteo's  name 
entered  in  Lists— Succession  to  the  estato 
after  death  of  last  transferee- Setting  up  of 
new  case  on  appeal.    8  0  0  45  Col.  521  P.   II, 

25  Daughters— Right  of  grand-daughters, 
their  father  having  pre-decoased  his  father, 
136  P  R  1908  Col.  781  P  II. 

26  Daughters  —  Nephews  —  Sayyads  of 
Tahsil  Sbujabad.    68  P.  R.  1908  Col.  781  P.  II. 

27  Shamsi  Khojas  of  Lahore  —  Custom 
and  not  Mahomadan  Law— Succession — Pre- 
sumption —  Practice  — Representation,  right 
of.     143  P  R  1908  Col.  789  P.  II. 

28  Custom— Alienation  —  Gift  by  child- 
less proprietor  to  one  collateral  to  the  ex- 
clusion of  other  collaterals.  36  P  R  1904 
Col.    2099  P.  I. 

29  A  custom  having  tho  force  of  law  by 
which  Zerbadis  in  Maudalay  are  governed  ia 
respect  of  succession  and  inheritance  by 
Budbist  law  does  not  exist.  They  are  go- 
verned in  those  matters  by  IVfuhammadaa 
Law, 

Reference.  U.  B.  R.,  1892-96,  529.  MALE 
AND  MAWE  V.  MAQNG  HLAING  AND  MA- 
MI.    UBR  1805  p.  I. 

30  Property  acquired  during  marriage 
under  Mahomedan  Law  not  regarded  as 
partnership    property.     UBR  1902  P.  I. 

81  Shia  Sayads  Umbala  Punjab  Lawa 
Act  (IV  of  1872)  S.  5-Custom-Mahomedaa 
Law-Succession.   54  P  R  1903  Col.  786  P.  II 

32  Right  to  keep  unused  gravyard— Cus- 
tom—Land  formerly  used  as  graveyard- 
Right  of  performing  rites  at  the  graves.  26  B, 
198  Col.  735  P.  II. 

(E)     Assets. 

83  Muhammadan  Law  —  Guardian  and 
minor —  Widoio's  poiver  to  transfer  minor  child- 
ren's 'property. 

According  to  the  Muhammadan  Law 
mother  is  not  the  legal  guardian  of  the 
property  of  her  minor  children,  and  cannot 
do  any  act  relating  to  their  property  so  as 
to  bind  them,  and  a  sale  or  mortgage  made 
by  her  cannot  as  such  bind  the  minor 
children. 

The  mother's  being  a  co-heir  with  her 
minor  children  does  not,  under  Muham- 
medan  Law,  constitute  her  the  managing 
co-parcener  who  will  be  entitled  to  admi- 
nister and  manage  the  estate  until  parti- 
tion. 

The  principle  of  Hindu  Law  applicable 
to  the  acts  of  a  guardian  or  managing 
member  of  a  family  cannot  be  extended  to 
Mubaramadans. 

Under  the  Muhammadan  Law  the  es- 
tate of  a  deceased  person  must  be  applied 
tc  the  payment  of  his  funeral  expense 
and  debts  before  the  heirs  can  make  par 
tition  of  it  The  creditors  have  the  right 
to  sue  such  of  the  heirs  as  have  taken 
the   estate,  bub   they  are    entitled    to   have 
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rooourso    to    a    single     boir    only   in    a    oase 
whon    all     Lbo   offecta    arc     i«J      Lbo    bands  of  ] 
tbai    bo.r.     PATKa.\£MVBIt;.  VlTTIi.  U.M 

MACHABl-26  M.  734.  i 

34    Assets  in   ijossessljii    of  one  -  D^xree  for  ■ 
decease(i*s  dtbt's—Sdle  in  execution    of  decree — 
Sale  binding   on  other   heirs:  — 

Wboro  a  decroo  \6  obtained  against  a 
widow  for  debts  duofrom  hor  busbaud  and 
property  is  sold  to  satisfy  tbo  decroo  debt,  . 
the  sale  would  bind  the  other  heirs.  She  can  ! 
also  meet  her  husband's  debts  by  a  bona  fide 
voluntary  sale— Pai/iMmwabi  v.  Vittil  Unima 
Chabi.  26  M  784 

F.  Bequest. 
86     See  Wills. 

0,  Building  by  a  trespasser. 

86  Acquirer  building  before  acquisition  — 
Whether  the  value  of  buildings  to  bo  award- 
ed to  the  owner.     26  B  1  col :  857  P  I. 

H.  Debts. 

i  87  Chelum.  Expenses  for— His  widow  sold 
that  property  along  with  other  and  gave  its 
possession  —  Ueversionor  aued  to  recover.  70 
P  W  11  1903  col  ;  1953  P  I. 

88  Debts  and  fioerial  expenses  — Guardian 
And  minor — Widow's  power  to  transfer  minor 
chidren  property.  26  M  734.  See  Mahome- 
dan Law — Assets  No.  38. 

89  Debt  owing  by  husband  set  up— 
Against  amount  due  to  his  wife— Subsequent 
suit  for  entire  share— Scope  of  guardianship 
—Validity  of  guardians  act.  27  M  10  col:  1109 
PIT. 

40  Muhammadan  Law— Decree  against 
some  of  the  heirs  of  the  debtor— Decree  hAdQr 
not  entitled  to  attach  'property  in  the  passes- 
tion  of  heirs  Jiot  impleaded  as  defendants. 

A  creditor  of  a  deceased  INIuhamaiadan 
is  not  entitled  in  execution  of  a  money-  de- 
cree obtained  by  him  against  some  of  the 
heirs  of  the  deceased  debtor  as  bi^  representa- 
tives to  attach  and  sell  the  shares  possessed 
by  those  heirs  who  were  not  impleaded  as 
defendants  in  the  case  in  whicli  the  decree 
sought  to  be  executed  was  passed.  MUS- 
BAMMAT  KHATUN  BIBI  v.  LAKHU 
8HAH.    10  P  £i  R  1904. 

I  Divorce. 

41  Divorce  lohen  made — Custody  of  wife 
disallowed    if   marriage  illegal. 

U  A  and  B  the  husband  and  wife  followed  the 
8unni  or  Hanafi  Sect  doctrine.  A  pronounc- 
ed divorce  3  times  conseeutivoly  and  ex 
ecuted  a,  deed  of  divorce  reciting  that  he 
had  given  his  wife  B  3  Talaqs  and  had 
given  her  up  and  had  made  her  unlawful 
to  him.  He  -afterwards  re  married  her  with- 
out her  being  intermediately  married  to  aa 
ether   man. 

Held,  that  among  Sunni  or  Hanafi  Sect 
the  Tdlak  Bidat  or  irregular  divorce  is,  and 
becomes  accomplished,  when  a  husband  re- 
pudiates his  wife  by  uttering  3  tim^s  at 
shorter  inteivala  or  even   in  immediate  bug- 
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oesaion,  any  word  addressed  to  the  wlfa, 
clearly  indio-iliiig  to  di.saolvo  the  marriage; 
and  Lha,b  if  the  woman  be  not  Tuur  whoa 
the  repudiation  is  protiounoed,  the  divoroa 
does  not  become  conclusive  until  comp-letioa 
of  Iddat. 

Ildd,  also,  that  after  the  said  divoroa 
and  completion  of  tbo  Iddat,  when  necessary, 
tbo  divorced  couple  cannot  validly  bo  re- 
married unlefls  and  until  the  woman  wag 
married  to  anoibor  man  and  divorced  by 
him  afror  ooubummation  or  left  a  widow 
at  his  death,  and  that  custody  of  wife  cannot 
bo  decreed  when  the  marriage  is    illegal. 

Held,  further,  that  parties  to  a  divorce 
are  generally  bound  by  the  rules  governing 
the  Sect  to  which  they  belonged  when  tha 
divorce  was  pronounced,  (a)  49  P  R  1907 
—  110  P  W  R  1907  F  referred  to.  MU3- 
SAMMAT    BAKKATBIBY    V.    JALAL    DIN. 

84  P  W  R  1908 

42  Death  illness— Talak— Divorce  Marzul- 
maut— Death-bed— Illness  tests  for  determin- 
ing.     9  B  L  R  252-31   B  204   col  :    847    P  II. 

43  Muhammadan  Law  — Divorce — Marz- 
ul  maiit-  Talak-ibain  proncunced  once  in  ab- 
sence  of  vjife—CiLstom-Cutchi  memons. 

In  order  to  establish  Marz  ul-maut  {death 
illness)  there  must  be  present  at  least  three 
condiiious:  — 

(1)  Proximate  danger  of  death,  bo  that 
thera  is,  as  it  is  phrased,  a  preponderance 
(^haliba)  of  khauf  or  apprehension,  that  ia 
that  at  the  given  time  death  must  be  more 
probable  than   life. 

(2)  There  must  be  some  degree  of  sub- 
jective apprehension  of  death  in  the  mind 
of    the   sick  person. 

(3)  There  must  be  some  external  indicia 
chief  among  which  would  be  the  inability 
to  attend  to  ordinary   avocations. 

Where  an  irrevocable  divorce  has  been 
pronounced  by  a  Mahomedan  husband  la 
health  and  he  dies  during  the  period  of 
the  discarded  wife's  iddat,  she  baa  no  claim 
to  inherit   to  the  husband. 

A  Cutchi  immon  Muhammadan  governed 
by  Hanafi  law  took  with  him  two  witnesses, 
went  to  tbo  Kazi  and  there  pronounced 
the  divorce  of  his  wife  and  had  a  talaknaviA 
written  out  by  the  Kazi  and  the  talaknavia 
was  signed  by  him  and  his  witnesses.  All 
practicable  steps  were  taken  by  the  husband 
to  communicate  the  divorce  and  make  ovet 
the  iddat  money  to  the  wife,  but  she  re- 
fused  to  accept  the  paper  or  the  moneys.  16 
was  contended  that  the  divorce  was  not  valid 
for  it  was  not  mado  actually  in  the  presence 
of  the  wife  but  in  her  absence  before  the 
Ka3i   and  the  two  witnesses,  and  it  was  made 

onlv  onco.  .     ,         «       ^ 

'Held,  that  the  contention  bad  no  force. 
Held,  also,  that  a  ialak  i  bam  reduced 
to  manifest  and  customary  writing  as  in 
this  case,  took  effect  in^nxediately  on  the 
mere  writing.  SARABAI  i;  UABUBAI.  80 
B.   637- 
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remainder—  Shias. 

Tho  creation  of  life  interest  is  allowed 
among  Sbias.  During  tVie  period  of  the 
lifo  interest  tlu3  deferred  interest  can  be  dealt 
with  by  way  of  sale,  gift  or  otherwise,  pro- 
vided there  is  uo  interference  with  the  par- 
ticular estate;  and  tlio  purchaser  or  donee 
could  deal  with  tho  interest  so  acquired  by 
him.  A  Mahomedan  can  create  a  definite 
iutorost  like  the  o)ie  known  to  English 
law  as  vested  remainder,  and  such  a  re- 
mai)idor  though  liable  to  bo  displaced  is  not 
a  mere  expectancy  in  succession  by  survi- 
vorship or  other  merely  contingent  or 
possible  right  of  interest,  but  an  interest 
that  can  be  attached  and  sold.  17  I.  A.  201 
foil.  BANCO  BEGUM  v.  MIR  ABED  ALL 
9  B  L  R  1162 

46  Exact  words  used  necessary  to  prove 
— Government— Security--Trust  property,  ap- 
propriation of  if  renders— Deposition  of  wit- 
ness.    2   C  L  J    218  col :  293   P  11. 

46  Marriage  contract  giving  option  of 
ialak  to   wife— Delay   in   (xercise   thereof. 

V  hen  a  Mahomedan  wife  is  by  the 
marriage  contract  empowered  to  divorce  her- 
self on  her  husband's  marrying  again;  if  the 
husband  does  marry  again,  she  is  not  bound 
to  exeraise  her  option  at  the  very  first 
moment  she  hear  of  the  news.  The  injury 
done  to  her  is  a  continuing  wrong  and  she 
has  a  continuing  right  (o  exercise  the  power 
16    W    R  260,   F  8  C    327   referred    to. 

The  power  of  divorce  given  to  the  wife 
by  the  husband  after  marriage  differs  in  its 
exercise  for  a  similar  power  given  in  tho 
marriage  contract   itself. 

Held,  that  the  delay  in  exercising  the 
power  in  this  case  was  not  unreasonable. 
SREMATI  AYATUNNESSA  BIBI  v.  EARAM 

ALI,  12  C  W  N  907. 

(J)    Dower. 

47  Widow  in  possession  of  property  in  lien 
of  doiver  losing  it— Adverse    possession. 

A  deceased  Mahomedan's  widow  obtain- 
ed possession  in  lieu  of  her  dower  of  certain 
property  which  had  been  of  the  deceased 
-^in  his  life-time.  She,  however,  lost  possession 
,.,and  the  property  was  held  adversely  for 
•more  than  twelve  years  by  a  person  who 
was   a  stranger    to  the  family. 

Held,  on   a   suit    by    the    representatives 

of  tho  sisters    of  the    deceased    claiming  their 

shares    by   inheritance,     that    the    suit     was 

barred    by    limitation.     10   A  3^3   &  12    0  594 

;Ref.     ALEY    ..HMAD    v.    MUHAMMAD 

KOWAIS  KHAN.    AWN  (1908)  256=^5  A 

arl*  J  715- 

©  48  Cause  of  action— Plaint,  return  of— - 
Jurisdictton,  illegal  exercise  of  —  32  0  146 
Col  1062  PL 

49  Dower  Debt— Charge  —  Widow  in  pos- 
session. 

A  Mahomedan  widow  cannot  by  seizing 
upon  her  husband's  estate  create  a  lien 
on  it  for  her  dower  debt.  20  A  81  dist.  1895 
A  W  N  67  ref  to.  MARIAM  u.  MaZHAR 
ALI  KHAN.    I  A  L  J  894. 
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50  Dower  debt  against  husband's  estati 
—  Widow  in  possession  is  in  the  position  of  a 
mortgagee — Decree. 

By  Mahoinedan  Law,  a  widow's  claim 
for  dower  is  a  debt  against  the  liusbaud'a 
estate.  But  where  the  widow  obtains  actual 
possctision  of  the  estate  she  is  a  mortgagee 
of  her  husband  under  a  claim  to  hold  it 
as  one  of  the  heirs  and  for  her  dower  she 
is  entitled  to  retain  possession  until  her 
dower  is  satisfied,  tho  liability  to  account 
to  those  entitled  to  tho  property  being  sub- 
ject to  the  claim  for  tho  profits  received. 
Her  possession  cannot  be  disturbed  until 
her  dower  debt  has  been  satisfied  and  when 
lawfully  in  possession  of  her  husband's  es- 
tate she  occupies  a  position  analogous  to  that 
of  a  mortgagee.  6  B  L  R  5o,  14  M  1  A  377,  7 
A  353  foil.  A  Mahomedan  widow  is  entitled 
to  the  whole  of  the  dower  which  her  deceas- 
ed husband  had  on  marriage  agreed  to  give 
her,  whatever  it  might  amount  to  or  whether 
or  net  her  husband  was  comparatively  poor 
when  he  married,  or  had  not  left  assets 
sufficient  to  pay  the  dower  debt.  2  A  573 
foil.  Where  a  Mahomedan  had  agreed  to  give 
a  dower  of  80,000  ashrufees  to  bis  wife  and 
after  his  death  his  widow  claimed  the 
amount,  the  Court  passed  a  decree  in  hex 
favour  for  the  full  amount.  BANOO  BEGUM 
V.  MIR  AUN  ALI  (RUtoSELL  J.)  9  B  I« 
E188< 

61  Charge  on  property-  Mahomedan  Law 
— Dower — Lien  of  widow.  25  M  658  col  \: 
914   P  II. 

52  Decree  for,  has  priority  over  other 
Mahomedan  Law— Dower  charge— 26  A.  28 
A.  W.  1903  P  184  col.  1184  P  I. 

53  Money  decree — Wagering  contract  — 
Principal  aud  agent— 25  A.  639  A.  W.  N. 
1903    P,   161.   Col.    298  P.  I. 

54  Deferred  dower —  Interest  of  heirs — 
Distinct  causes  of  action — Parties — 12  0.  W. 
N.  84.   col.  1798.  P.  1. 

64  Succession  Certificate  Act  VI I  of  1889 
section  4  '^Debt" — Deferred  dower. 

Held  that  the  dower  of  a  Muham- 
madan  wife,  whether  prompt  or  deferred 
is  a  -'debt"  within  the  meaning  of  sec- 
tion 2  of  the  Succession  Certificate  Act, 
1889,  and  that  in  a  suit  for  its  recovery 
brought  by  the  heirs  of  the  deceased  wife 
against  the  husband  no  decree  can  be  passed 
in  favour  of  the  plaintiff  in  the  absence 
of  the  certificate  rtquiced  by  the  Act. 
Nemdari  Roy  v.  Mussamat  Bissessari  Kumari, 
2  C.  W.  N  ,  591,  dissented  from.  Mahamed 
Ishaq  V.  Sheikh  Akramul-Huq.  12  G.  W.N.., 
84,  distinguished.  Wtbb  v.  Slenton,  Ij.  R., 
11  Q.  B.  D.,  518,  referred  to.  ABDUL  KA- 
RIM  KHAN  V.  MAQBUL-UL-NISSA  BE- 
GUM.   80  A.  815. 

^^iOudh  Laws  Act  S.  5— Dower  debt—Income' 
of  Wasika  and  amanali  iiotes. 

Held,  that  in  determining  the  amount  of 
dower  debt  which  the  husband  is  liable  to 
pay  under  S.  5  of  the  Oudh  Laws  Act,  the  in- 
come   oi    the    huabaud     from    Wasika    and 
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amanati  notea  should  be  taken  into  oonsi- 
doration.  SAYED  MOHAMMED  n^Z^ 
KHAN  AND  OTHERS  v.  NAWaB  MUSH- 
ARKAF  MEHAL  SAHEBA,    IQ,  O.  C.  241. 

56  Suit  prolonged  on  defendants  objec 
tion  unfoun  ded — Partition  suit,  docreo  in 
infants  none  parties  how  far  found — 13.  C. 
W.  N.  153.  Col.   G85   See  ParLition, 

57  Belinq^uishment  —  Acceptance  by  the  hMrs. 
Under  Mabomedau    Law,   the   remission 

of  dower  by  a  widow,  without  acceptance  by 
the  heira  of  her  husband,  is  effective. 

It  is  not  in  every  case  in  which  a  man 
kas  benefited  by  the  money  of  another  that 
an  obligation  to  repay  that  money  arises  (a) 
2,  I,  A.  181  (1900)  A.  0.  15,  followed  JYANI- 
BEGAM  FAKIHODDIN  v.  UMRAY  BEGAM 
10  B  L  R.  764. 

58 — Registration — .Consideration  what  is 
sufficient — Koran,  copy  of— Transfer  of  pro- 
perty in  lieu  of  dower  debt — Whether  giftor 
Bale.  13,  C.  W.  N.    160,    Ool   511,    P.  II. 

59— Widow  in  possession — When  a  Maho- 
luedan  widow  is  not  entitled  to  claim  on  her 
dower.  3  G.  L.  J.  541.   Col,  1373  P.  II. 

60 — Suit  for  demolition  of  buildings— De- 
lay—Damage.  A.W.N.  1906,  P.  221  Col, 
452.   P.I, 

61 — Suit  for  dower—Widows  right  to  re- 
eover  dower  from  heirs— 23.  A.  432— A.  W. 
N.  1901,   P.  124  Col.  &14   P.  II. 

62  Mahomedan  Law-Shia  sect— Childless 
widow  -  Possession  of  husband's  property  by 
childless  widow—Dower,  possessio7i  in  lieu  of 
— Succession—  Trespasser. 

Under  the  Shia  law  a  childless  widow  has 
DO  right  to  succeed  to  any  share  in  her 
husband's  estate.  But  if  she  obtains  posses- 
sion of  her  husband's  property  in  lieu  of  her 
dower  lawfully  and  without  force  and  fraud 
she  can  retain  such  possession  until  the  pay- 
Xient  of  her  dower  debt,  subject  to  a  liabili- 
ty to  account  and  without  power  of  aliena- 
tion ;and  a  similar  right  would  pass  to  her 
heirs.  But  in  the  absence  of  any  claim  to 
bold  in  lieu  of  an  unsatisfied  dower-debt,  the 
possession  of  a  widow  will  be  that  of  mere 
trespas8ar.--MOHAMMAD  ALI  NAKI  v. 
AHMAD-UN-NISA,  J,  Q.  Q. 

63  Partition— Right  of  Muhdmmadan  wife 
in  possession  in  lieu  of  dower— Rqcord—Co^ 
sharer. 

Though  under  section  107  of  the  N.  W.  P. 
Land  Revenue  Act  an  application  for  parti- 
tion by  eithor  mortgag^or  or  mortgagee  can- 
not be  entertained  unless  both  join  in  the 
application,  a  Muhammadan  widow  in  pos- 
session of  land  in  lieu  of  dowar  and  recorded 
as  a  OQ-shjkrer  is  aotitled  to  have  her  record- 
ed share  partitioned  by  Revenue  Court.  The 
section  does  not  cover  the  case  of  persons 
other  than  the  mortgagees»  however  much  in 
other  respects  their  possession  may  he  ana« 
logons  iQ  that  of  m)rtgagees,  HABIB- 
ULLAH  V.  MUSSAM-M.VT  KUSiilMBA.  W. 
N.  A  1006  p.  199-3  A.  L  J.  48i. 

64  High  Court  in  revLS-ion  : 

'£\fiM  Qi^iUMy  iul«  is  liia^   where  ,aa  ag- 
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grievnd  party  has  another  remedy  availabfd 
VIZ  by  regular  suit,  the  High  Court  is  unwill* 
ing  to  int(  rfern  in  reviaiou,  but  oven  if  there 
be  such  r(  medy  the  High  ('ourfc  may  interfere 
in  exceptional  cases.— MUSSTT  UMATUIi 
MEHDI  V.  MUSSTT  KAL  SOOM.  12  G. 
W.N.  16-85  C  120 

K.  Endowments. 
66    See    Wakf 

L  Escheat, 

66  Shia  Mahomedan,  dying  without  heir-^ 
Right  of  escheat— Crown. 

Held,  that  the  property  of  a  shia  Mahome- 
dan dying  without  heirs  escheat  to  the 
crown.  The  rules  of  the  Mahomedan  Lav? 
that  such  property  goes  to  mujtahids,  &o., 
must  be  now  considered  obsolete.  8  M  I  A  80ft 
Ref  absolute.  MUSAMMAT  HADI  BEGAM 
V.  THE  SECRETARY  OP  STATE  FOR 
INDIA.    8  0C184. 

M,  Pajmily  Areangiment. 

67  Held,  that  the  transaction  was  not  a 
mere  voluntary  settlement  but  was  supported 
by  valuable  consideration.  31  B  271--8  B  L 
R  252  col :  549  P  I. 

N.  Gift. 

68  Held,  it  depends  on  circumstances 
whether  the  Budhist  or  Mahomadan  Law  ap- 
plies to    gifts.     U  B  R  1907  P  I  col  ;  243  P  II. 

69  Usufruct  — Ariat. 

Held,  upon  an  application  for  review  ol 
judgement  in  the  case  of  28  A  264 — A  W  N 
(1905),  269  that  what  was  decide*  in  that 
case  was  that  the  transferrin  question  there^ 
was  not  an  absolute  gift,  so  that  any  limita- 
tion or  condition  limiting  it  would  be  void 
under  the  Mahomedan  Law,  but  that  tak- 
ing the  transaction  as  a  whole,  it  was  a  grant 
of  the  usufruct  of  the  property  to  Mt.  Habib- 
un-nissa  for  her  life,  known,  in  Mahomedan 
Law,  as  an  ariat.  An  ariat  is  not  invalid 
according  to  the  Mfthomedan  Law.  KHALItt 
AHMAD,  In  the  matter  of  the  petition  of.  £^ 
W  N  (1908),  138-80  A  309. 
70     M  uh'iininadan    Liu>~-Gift —  Ariat, 

A  Muhammadan  made  a  transfer  ia 
favour  of  his  wife.  This  transfer  was  not 
made  under  a  written  document,  but  after 
the  trsnsfer  an  application  was  m.ade  by  him 
to  the  revenue  authorities  for  mutation  of 
names  and  for  the  entry  in  her  name  ia 
substitution  of  his  own.  In  the  application 
he  stated  that  ho  had  transferred  his  rights 
and  interests  to  his  wife  and  had  made  her 
his  locum  tenants,  but  that  sb*  had  no  powe-r 
to  transfer  the  property  in  any  way  and 
that  she  would  continue  to  hol(i  the  share 
for    her    life. 

Held,,  that  such  a  transfer  under  tbe 
Mubammadari  Law  was  ariat,  and  therefore 
inYalid.  MUMTAZ-UNNISS  \  v.  TUPAII* 
AHMAD.    AWN  1905  P  269-28  A  264. 

71     Muhavimodan    Law-  Gift — Possesi^ior^ 

—  Property    occupied    by    tenant-   Attornmeni.^ 

Uudiar  the  Muhammadan  Law  wh^a  tb« 
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subject- matter  of  the  gift  is  property  oooupied 

by  teuants,  attoriimoiit  to  tbo  dotioo  is  suffi- 
oiont  transfer  of  possessiou  in  order  to  cora- 
ploto  iho  gift. 

When  a  porson  is  present  on  the  pre- 
mises proposed  lo  bo  delivered  to  bim,  a  de- 
claration of  the  person  previously  possessed 
puts  hiiu  iiiio  possession.  Ho  occupies  cer- 
tain par^,  and  this  occupation  becoming  ac- 
tual possession  by  tbo  will  of  the  parties  ex- 
tends to  the  whole  which  is  in  immediate  con- 
nection with  such  part  where  the  possession 
is  rightfully,  though  not  where  it  ia  wrong- 
fully taken.  An  appropriate  intention  where 
two  are  present  on  the  same  premises  may 
put  the  one  out  as  well  aa  the  other  into 
possession  without  any  actual  physical  de- 
parture or  formal  entry,  and  effect  is  to  be 
given,  as  far  as  possible,  to  the  purpose  of  an 
owner,  whose  intention  to  transfer  has  been 
unequivocally  manifested.  BIBI  KIlAVER 
SULTAN  V  BIBI  HUKHIA  SULTAN.  29 
B  468-7  BLK,  443. 

72  Death,  htd  gift — Presumption  of  marri- 
age for  continued  c^'liahitation. 

Where  a  Muhammadan,  aged  eighty, 
made  a  gift,  three  days  prior  to  his  death, 
while  he  was  actually  ill,  held^  that  the  gift 
was  a  death-bed  gift,  under  Muhammadan 
Law,  and  was,  therefore,  invalid. 

Continual  co-habitation  as  husband  and 
wife  raises,  accordiog  to  Muhammadan  Law, 
a  presumption  of  marriage,  AHMED  BAKSH 
V.  HUSAIN   BIBI,   135,  P.  R.  1007. 

78  Qift—Marz-uhmaut — Test— Concurrent 
finding  of  fact. 

The  question  was  whether  a  certaip  deed 
of  gift  made  by  a  deceased  Mahommedan 
donor  in  favour  of  his  son  was  invalid  by 
reason  of  the  Mahommedan  Law  of  marz-ulm 
maut,  relating  to  gifts  made  in  death  illness 
and  the  Courts  in  India  concurred  in  find- 
ing in  favour  of  the  donee,  and  applied  the 
test  which  was  treated  as  decisive  on  this 
point.  "  Was  the  deed  of  gift  executed  by 
the  donee  under  apprehension  of  death,  '^ 
their  Lordships  held  that  the  test  which  ap- 
peared to  be  the  right  question  was  essen- 
tially one  of  fact,  and  upheld  the  concurrent 
finding  of  the  lower  Courts  in  favour  of  the 
donee.  FATlMA  BIBI  v  .SHEIKH  AHMED 
BUKSH.    10  B  L  R  60  (P  C). 

74  Muhammadan  Lnio-'G'ft  to  minor-^ 
Mars  nl-maut — Death  illness— Minor —-Posses- 
sion—Transfer  of  Property  Act  {IV  of  18S2)., 
Sections  123  and  129, 

When  the  malady  is  of  long  continuance 
and  there  is  no  immediate  appiehension  of 
death,  the   illness  is  not  a  death  illness. 

The  malady  should  ordinarily  be  consi- 
dered to  be  of  long  contiBuance  if  it  has 
lasted  a  year.  The  limit  of  one  year  does  not 
constitute  a  hard  and  fast  rule.  3  All  731; 
3  C  W  N  67  ;  6  N  W  P..  H  C  R  159 
referred  to. 

In  the  case  of  a  gift  to  a  minor  son  deli 
very  of  possession  is  not  necessary  to  validate 
the  gift.    15    B    L   R.     67    L    B.,    2    I   A 
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87  followed.     FATIMA     BIBEE   v.  AHMAI> 

BAicsir.    31  C31S. 

75     Clft-~J\>ssessio7i—Evidenci. 

By  Maliomedan  Law  when  the  subjeoi 
matter  of  the  gift,  6.(7.,  land,  is  in  possesaioa 
of  tenants,  a  request  to  them  to  attorn  to 
the  donee  is  the  only  possession  that  ha 
could  give  of  the  land  in  order  to  com- 
plete a  proposed  gift.  Under  the  Maho- 
mudan  Law,  when  a  person  is  present 
on  the  premises  proposed  to  be  delirered 
to  him  by  way  of  gift,  a  declaration  ot 
the  person  previously  possessed  puts  him 
into  possession.  An  appropriate  intentioa 
whore  two  are  present  on  the  same  premises 
may  put  the  one  out,  as  well  as  the  other  in* 
to  possession,  without  any  actual  physical; 
departure  or  formal  entry,  and  effect  is  to  be 
given,  so  far  as  possible,  to  the  purpose  of  aa 
owner  whose  intention  to  transfer  has  beea 
unequivocally  manifested.  In  oases  of  gift 
under  Mahomedan  Law,  if  possession  13. 
onco  taken  and  the  deed  of  gift  takes  effect^ 
no  subsequent  change  of  possession  would 
invalidate  it.  In  the  eye  of  the  law  exclusivQ: 
possession  for  one  day  by  the  donee  of  the 
property  would  be  as  good  as  one  for  20 
years.  The  rule  of  the  Mahomedan  Law 
that  the  donor  should  leave  nothing  balong,- 
ing  to  him,  not  even  a  straw,  in  the  property 
gifted  away,  should  be  interpreted  in  tho- 
light  of  common  sense  and  according  to  the 
exigencies  and  necessity  of  modern  liie.  It. 
can  only  mean  that  the  donor  should  aot. 
reside  in  and  use  the  property  as  owner.— 
KHAWER  SULTAN  v.  RUKHA  .SULTAH* 
6  B  L  R  983. 

76  Muhammadan  Law—  Gift — Possession,. 
According  to  Muhammadan   Law  actual 

physical  departure  of  the  donor  from  a  house 
which  is  the  subject  of  a  gift  evidenced  by  £h 
written  instrument  is  not  necessary  in  order 
to  complete  the  gift  by  delivery  and  possesa- 
sion.  If  the  parties  are  present  on  the  pre- 
mises, it  is  sufficient  that  an  intention  on  the 
part  of  the  donor  to  transfer  the  possesaioa 
has  been  unequivocally  manifested.  9  Bom,, 
H6  followed.  HUMBRA  BIBI  v.  NAJM- 
UN-NISSA  BIBI.  W  N  A  1905  P  202 
=  28A147=2  AL  J778. 

77  Forms  to  be  observed— Gift-Possession 
— Consideration— Burden  of  proof — Benami 
transaction— 3  A  L  J  405--8  BLR  387—28.4 
439—10  C  W  N  706  ool  :  23  P  II. 

78  Hiba  bil-mushaa — Possessiiyn, 

Held,  that  what  is  known  to  Mahomadan 
law  as  a  hiba  bill  mushaa  or  gift  of  an  un« 
divided  joint  property,  is  a  valid  gift  if  the 
donee  obtains  possession  11'  A  460  Ref, 
MOHIBULL/\H  v.  ABDUL  KHALIK.  A 
WN  (1908)  104-30  A  250- 

79  Gift  -Musha—Posses&ion  —  C  P  C--Re' 
gisteration  -Notice — Decree  absolute  for  fori- 
closure-T  P  A  ,  S  89. 

A  INIahomedan  by  a  registered  deed  ia 
1883  made  gift  of  immoveable  property  to 
his  two  miner  sons  (the  plaintifls.)  Many 
years  after,  he  mortgaged  the  property  to 
the  defendants,     who  obtained    against  tha 
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plaintiffs  and  thoii*  mother  as  the  heirs  of 
the  mortgagor  an  expai'tc  decree  for  salo. 
The  present  suit  was  filed  by  the  plaintilTs 
to  have  it  declared  that  the  mortgages  wore 
void  and  that  the  plaintiffs  wore  entitled  to 
the  property  un 'er  the  said  deed  of  gift. 
Held,  (1)  That  the  order  for  sale  under 
S  89,  TP  A.,  had  nothing  to  do  with  tiio 
Civil  Procedure  Code,  and  the  proceodinga 
under  S.  89,  T  P  A.,  are  not  prooeodings 
in  execution  of  a  decree,  but  in  continuation 
of  the  original  suit  ;  (2)  Registration  of  tlie 
deed  of  gift  was  notice  to  the  defendants  : 
(3;  That  apart  from  the  question  whether 
the  gift  of  undivided  property  was  valid  or 
not  according  to  the  ivlahomodan  Law  of 
Musha,  possession  given  and  taken  under 
Bucb  gift  effectually  transferred  the  property 
and  made  the  gift  valid.  MAHOMED  v. 
BAl    COOVERBAI.     6  BLR    1043. 

80  Voluntary    conveyance Suit    to    set 

Rside — Circumstances  surrounding  the  trans- 
action and  conduct  of  parties — Fraud — Ac- 
quiescence. 26  B  577—4  BLR  180  col  :  352 
P  II. 

81  Mushaa,  doctrine  of — Applicability- 
Share   in   companies  and   free  hold    propeny. 

The  doctrine  of  mushaa  does  not  apply 
to  shares  in  companies  and  free  hold  pro- 
perty  in  a  gratt   commercial    town. 

Where  a  Mahomedan  trader  in  Rangoon 
made  a  gift  of  certain  shares  and  other 
valuable  free-hold  properties,  in  favour  of  his 
wife  and  minor  children,  held  that  the  gift 
was  not  iuvalid-lBRAHIIM  GOOLaM  aRIEF 
V.  SAIBOO.  4  A  L  J  572-11  C  W  N  973  = 
9B  LR  872-17  M  L  J408  =  6CL  J  bj^o- 
86  CI 

82  Madras  Civil  Courts  Act,  Section  16 — 
Muhamtnidan  Law— Gift— Validity  of —Pos- 
session— Mnsha. 

In  this  case  one  K  held  a  kauom  usu 
fructuary  mortgage  over  certain  laud  tor 
lis.  100.  On  his  clea-th  his  rights  as  kanom 
dar  passed  to  M  and  other  he  rs.  M  asai^u- 
ed  one-third  of  his  share  by  a  registered  deed 
of  gift  to  the  7th  and  8th  defendants.  The 
lauds  was  taken  up  under  the  laud  Acquisitiou 
Act  and  the  7th  and  8th  defendants  claim- 
ed a  share  of  the  compensation  paid.  Their 
claim  was  disallowed  on  the  ground  that  the 
gift  was  invalid  under  Muhammadaa  Law 
because  the  property  given  was  not  put  in- 
to the  possession  of  the  donees,  and  also 
because  what  was  given  was  an  undefined 
share  and  therefore  invalid  according  to 
Muhammadan  Law  by  reason  of  •'  ^i'dsha  " 
or  confusion. 

Htid,  that  the  Muhammadan  Law  on 
gift  as  such  and  of  its  own  force  had  no 
application  in  the  Madras  Presidency,  but 
the  rule  which  would  be  applicable  to  such 
a  case  under  Muhammadan  Law  might  be 
applied  if  it  was  in  accordance  with  Justice, 
equity  and  good  conscience.  7  A  755,  follow- 
ed. 

Section  129  of  the  Transfer  of  Proper&y 
Act   does  not  by  implioatiou   make    the   rules 


M  ahoModan  law    {Contd.} 

of  ]\Iuhammadan   Law  as  to  gifts  applicable! 

The  doctrine  of  Musha  has  not  been 
adopted  by  the  Courts  in  the  Madras  Preel 
dency  ;  there  is  no  reason  in  equity  and  good 
conscience  why  the  gift  should  be  held  in- 
valid   because    of  indefiniteness. 

To  render  the  gift  valid,  the  Muham- 
madan Law  does  not  require  immediate 
possession  to  be  given  in  all  cases.  When  the 
deed  of  gift  entitles  the  donee  to  take  pos- 
session and  the  donor  has  done  all  in  hia 
power  to  perfect  the  contemplated  gift  no 
objection  can  be  taken  to  the  gift  on  the 
score  of  want  of  possession  by  the  donor  or 
because  possession  wafs  not  given  to  the 
donee  at  the  time.  A  registered  deed  of 
gift  entitling  the  donee  to  possession  would 
be  valid  without  delivery  of  possession, 
ALaLI  KOYa  v.  MU3A  KOYA  SYED  AH- 
MED  V.  MUSA  KOYA.  24  518  M  M^  J., 
1901,  P  227. 

83  Necessary  Gift  -~  Trust —  PoBsessioQ 
Transfer  of — Will — Dorument  confirmed  by 
operates  as  will— Express  trust — 7  B.  L.  R. 
45--29,  B.  267,    Col.  1752,    P.   I. 

84  Gift— Nature  of  possession  necessaty  to 
consiitnte  a  valid  gift— Residence  of  donor  - 
Mother  wiih  daughter — Donee  does  not  make 
gift   invalid  : 

Under  Muhammadan  Law,  to  constitute 
a  valid  gift,  possession  must  pass  to  the 
donee.  Where  a  house  and  lands  were  givea 
as  a  gift  by  a  Muhammadan  mother  to  her 
daughter  and  the  daughter  was  put  in  exclu- 
sive possession  of  the  lands  and  her  title  to 
both  properties  was  perfected  by  mutaiioa 
of  names  in  the  register,  the  mere  fact  that 
the^motber  continued  to  reside  with  her 
daughter,  will  not  constitute  a  nondelivery 
of  pospossion  which  will  invalidate  the  gift. 
Bava  Sahib  v.  Mahomed,  (I.  L.  R.,  19 
I\lad.  343)  dist  Humira  Bibi  v.  Najm  Unnisa 
Bibi  I  L.  R.  28A11.,  Ul).  followed.  K\NDATH 
VEETTIL  V  IMUSSALIAM  VE  E  T  T  I  L 
PAKRUKUTTI  30  M.   805. 

85  Mahomedan  Laio-  Gift  in  future — 
Life  estate  not  allowed — Donee  takes  absolute 
estate  luhen  life  estate  is  attempted  to  be  creat- 
ed. 

Under  Muhammedan  Law  a  gift  cannot 
be  made  of  anything  to  be  produced  in  future 
though  the  means  of  its  production  may  be 
in  the  possession  of  the  donor  :  the  subject  of 
the  gift  must  be  actually  in  existence  at  the 
time  of  the  gift.  And  in  general  a  gift  caa 
not  be  made  to  take  eflect  at  any  future 
period,  whether  definite  or  indefinite. 

The  creation  of  a  life  estate  is  inconsis- 
tent with  Muhammadan  Law,  and  where  a 
life  estate  is  attempted  to  be  created,  the 
donee  would  take  an  absolute  estate.  10  Mad. 
1  99G.  Cal.,  138.  13  Bom,.  264  and  17  Bom.,  1 
at  p.  6  referred  to.  aBDULLA  KHAKHI- 
BHOY  READYMONEY  v.  MAHOMED 
HAJI  SULEMAN.     7    B   L.  R.  306. 

86  Of  liie  estate — With  invalid  condition 
— Surplus  proceeds  to  be  takeu    as  remunera- 
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tion  for   service.    27,  B.   500  See  Mahomedan 
Law-  Grant . 

87  Gift  by  Mahomedan  law  -Husband  to 
Marumakathayam   laiv — Wife, 

A  mop  la  li  (Moharamadan)  made  a  gift 
of  land  to  his  wife,  who  belongod  to  a  tnr- 
wad  governed  by  the  Marumakkathayam 
law,  ]idd,  that  the  land  bocamo  the  exclusiva 
properly  of  the  woman  and  her  children  with 
the  incidoubs  of  forward  property.  16  M  201, 
29  M  322  foil.  22  M  494  and  27  n  77  Referred 
PATTATHEllUNATtI  CHETTUMINDaI- 
AKATH  Pd^RKUM  SIYALI  KUNDY  THA- 
YETHUKANDY  PATHUMMA  v.  MANNAM 
KUNJSIYAL  PAHKUM  SlYALI  KUNDY, 
18  M  L.J.  16. 

88  Gift— Gift  by  registered  instrument  not 
valid  if  unaccompanied  by  delivery  of  posses- 
sio7i : 

The  Muhammadan  Law  is  applicable  to 
gifts  between  Muhammadans,  even  when 
effected  by  registered  instrument,  and  such 
a  gift  will  be  invalid  unless  the  requirements 
of  Muhammadan  Law  as  to  possession  are 
complied  with.  Chaudhri  Mehdi  Hpsan  v. 
Muhammad  Hussan.  (L.  R  ,  33  I.  A,,  68  at  p. 
75),  followed.  Mogulsha  v.  Mahomad  Sahib. 
(I.  L.  B  .  11  Bom.,  517),  referred  to.  Alabi 
Koya  V.  Mussa  Koya,  (I.  L.  R.,  24  Mad.  513), 
not  followed.  VAHAZULLaH  SAHIB  v. 
BOYAPATI      NAGAYYA.     SQ.    M-    619-17 

ML.  J.  562. 

89  Trust-possession -Transfer  of— Will. 
Document  confirmed  by,  operates  as  will- 
Express  trust — Trustee  de  son  tort— 29,  B.  267 
— 7,  B.  L.  R.  45,  Ool.    1752,  P.  L 

(0)      GRANT. 

90  Limitation  Act  (XV  of  1877).  Schedule 
II  Article  134:. 

Plaintiffs  sued  to  recover  possession  of 
certain  lands,  alleging  that  they  had  been 
granted  in  wakf  to  their  ancestor  and  his 
lineal  descendants  to  defray  the  expenses  for, 
or  connected  with,  the  services  of  a  certain 
mosque:  that  their  father  (defendant  No.  3) 
and  cousiijs  (defendants  Nos.  4  and  5),  who 
were  mutawalUs  in  charge  of  the  said  pro- 
per^.y,  had  illegally  alienated  some  of  these 
lands,  and  had  also  ceased  to  render  any  ser- 
vice to  the  mosque,  whereupon  they  (the 
plaintifis)  had  been  acting  as  mutawaUis  in 
their  stead.  They  therefore  claimed  to  be 
entitled,  as  such,  to  the  management  and 
enjoyment  of  the  lands  in  dispute.  It  was 
contended  {inter  alia)  that  the  plaintifis 
could  not  sue  in  the  life-time  of  their  father 
(defendant  No.  3),  he  not  having  transferred 
his  rights    to    them. 

Eeld,  that  the  lower  Appellate  Court 
having  found  that  the  alienees  had  been  in 
possession,  by  purchase,  for  far  more  than 
twelve  years,  the  suit  as  one  for  the  «purpose 
of  restoring  the  property  to  the  trust  must  ne- 
cessarily fail  as  barred  by  article  134  of  the 
Limitation  Act.  In  such  a  case  whether 
the  plaintifis  claim  as  beneficiaries  or  as 
mntawallis,  their  suit,  brought  more  than 
twelve  years  after  the  alienation,  ia  beyond 
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time.       SAGCN     BALKRISHNA    SHET     t). 
KAJI  HUSSAIN.    6  B  L  R  803  27  B  600. 

P.  JHUSBAND    AND  WIFE, 

91  Restitution  of  conjugal  rights — Ma* 
homedan  Law.  1  L  B  R  1900-1902  P.  145 
P  II. 

Q    Inheritance   and   Succession. 

92  Alteration  of,  by  award^-PoWera  of 
arbitrator — Suit  upon  on  award — Award  part- 
ly inoperative — Mahomadan  Law — Inheri* 
tance— Custom.     23    A  383   col  :  1859   P  I. 

93  Mahomedan  widow  in  possession  of 
property  in  lieu  of  dower— Her  right  not 
alienable.  29  A  640—4  ALJ  621  ool:  556 
P  I. 

94  Shia  sect— Childless  widow — Dower, 
possession  in  lieu  of— Succetsion— Trespasser. 
10  0  6  sup.  See  Mahomadan  Law  Dower  No, 
62. 

95  Daughters  of  a  Mahomadan  ofBeluohi 
tribe  who  are  governed  by  general  Mahoma- 
dan Law.  AWN  1908  P  7,  4  A  L  J  79.'2  col ; 
8  PI. 

96.  Custom— Kilchi  Mughala  of  Mudkl 
Ferozpur  District  following  agriculture  for 
a  century— 66,  P.  W.  R.  1908—71,  P.  R,  1908, 
Col.  763,    P.  II. 

97  Inheritance  and  succession— Sister* slllegi" 
timate  son — Return — Civil  Procedure  Code  (AU 
XIV  of  1882)  Sections  2.  396-Partition—Preli' 
minary  decree — Appeal— Muhammadan    Law, 

An  appeal  lies  from  a  preliminary  decree 
passed  in  a  partition  vsuit.  And  the  appeal. 
does  not  fail  by  reason  of  a  final  decree  being 
passed  since  the  filing  of  appeal  against  the 
preliminary  decree — 19  Gal.  463  referred  to. 

One  Bechun  Bibi  died  leaving  her  has* 
band  Pir  Bakhsh.  Subsequently  Pir  Bakhsh 
died  leaving  the  plaintifi,  his  widow,  as  his 
only  heiress.  Bechun  Bibi  had  made  Will 
in  favour  of  the  defendant,  her  sister's 
illegitimate  son.  On  a  dispute  as  to  succes- 
sion— 

Held,  that  the  defendant  was  an  heir  of 
Bechun  Bibi  under  Muhammadan  Law  and 
could  not  claim  by  btquest  from  her,  with- 
out the  consent  of  the  other  heirs.  The  es- 
tate left  by  Bechun  Bibi  vested  in  her  hus- 
band Pir  Bakhsh  and  her  sister's  illegitimate 
son,  the  defendant,  and  the  share  of  the 
plaintifi  was  J  of  Bechun  Bibi's  estate  in- 
herited by  her  through  Pir   Bakhah. 

Property  returns  to  the  widow  or  the 
husbaftd  in  default  of  other  sharers  by  blood 
and  distant  kindred.     8  Cal ,     702  followed. 

According  to  Sunni  Law  illegitimacy  is 
no  disqualification  for  a  person  to  inherit 
property  from  his  mother  or  his  maternal  re- 
lations.    BAFaTUN    v.  BILAITI   KHANUM 

80  0   688. 

98  Shias—Descedants  of  paternal  uncles  and 
aunts. 

The  heirs  by  consanguinity  under  the 
Shia  Law  of  inberitiance  fall  into  three 
classes.  In  the  first  class  are,  first  the  pa- 
rents, and  secondly  children  and  other 
lineal  descendants.    In  the  second  class  thece 
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dooeaso'l  and  his  aparontsnd  thoir  descen- 
dants. 

In  the  third  class,  aa  well  aain  the  firat 
and  second,  succession  is  stirpital.  AGA 
SIIERALLI  YALAD  AGA  PAIZ\LLI  v. 
BAI    KULSUM    KHANAM,    32  B     540- 

99  Shias—Sitccession — Mode  of  descent 
among  descendants  of  paternal  iincles  and 
aunts. 

Voder  the  Shiah  law  the  succession  in 
ihe  case  of  aesconuanta  oi  paternal  uncles 
and  aunts  is  stirpital  and  not  capital.  AGA 
SHEIR  AM  V.  BAI  KULSUM  KHANUM, 
10  B   L-  R  717. 

100  Distaut  kindred— Grand  children  of 
Brothers.  29  C  738.  See  Landlord  and  Ten- 
ant    Occifpancy  right. 

101  Muhammadan   Laiu — Distant  kindred. 
Under  tda  Mnhaiaraadan    Law   the   term 

distant  kindred  includes  all  those  blood  re- 
lations, whether  near  or  distant,  who  are 
neither  sharers  nor  residuaries.  UMAR  DIN 
V.  MUHAMMAD  BUKH3H.  27  P  E  1904  = 
77  P  L  R  1904 

102  Grand  children  by  predeceased  son — 
Presumption  of  death  of  Mis-iing  parson.  33 
0  178-10  G  W  N  33   col ;   227  P  1. 

103  Half  brother,  no  heir  condition 
against  restraint— M^ihomadan  Law— Will — 
Construction  of  document.  3  A  L  J  131 — 28 
A  342  col  :    561    P  II. 

104  Heirs  right  of  administration  of  estate 
— Un.seoured  creditor — Payment  to  some  cre- 
ditor.s  executor  de  son  tort.  6  B  L  R  1135  col : 
1151  PI. 

105  Held,  it  depends  on  circumstances 
wbeMier  the  Budhist  or  Mahomadan  Law 
applies  to  gift.  U  B  R  1907  P  I  col  :  243 
PII      See  Mahomadan  L -.w  Gift  No  68  supra. 

108   Shi  as— Succession. 

Held,  that,  accordiug  to  the  Mahamma- 
dan  law  applicable  to  the  Shia  sect  the 
maternal  uuoIj  of  a  <locuased  parson  excludes 
from  inhariia ce  tbo  grandson  of  his  great 
grandfafchei's  brother.  NIJABAT  ALI  v. 
WAZIR  ALL    A  W  N  (1908)  149. 

107     Muhammadan   Law  —  \Yaqf Will— 

Succ<  ssion — Shias—Gondilions  as  to  validity  of 
tvaqf  created  by  Will  — Testator  reserving  poioer 
to  cxnccl  Will  and  declaring  Will  inoperative 
on  birth  of  isme  in  his  life  time —  Postpone- 
ment of  toaqf^  to  life-interest  of  loidow— Right 
of  representation. 

A  Shia  Muhammadan  made  a  Will  by 
which  he  created  a  waqf  of  the  greater  part 
of  his  property  for  certain  religious  and 
charitablo  purposes.  The  Will  declared  that 
he  had  sot  aside  certain  other  property  for 
the  maintenance  of  his  wife,  and  that  she 
was  to  remain  in  poases.sion  of  the  property 
during  her  life  for  her  maintenance,  bat  was 
not  to  have  any  power  to  alienate  the  pro- 
perty and  that  after  her  death  the  iQcome  of 
the  property  was  to  be  applied  to  the  purposes 
of  the  endowment.  The  Will  also  provided  that 
if  any  child  was  born  to  the  testat  ;r  during 
hialifetimo  the  conditions  laid  down  in  the 
Will  should  cease   to  remain  in    force,  and 
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the  testator  reserved  to  himaef  the  power 
during  his  life-tirno  of  cancelling  or  modify- 
ing  any  of  the   conditions   of  his  Will. 

The  plaintiffs,  nephews  and  nieces  of 
the  tastator,  sued  the  sons  and  daughters  of 
the  brother  of  the  testator  to  recover  their 
shares  in  the  property  the  incjmoof  which  had 
been  given  by  the  VVill  to  tlio  widow.  It  wis 
contended  for  the  plaintiff^j  that  uo  valid  w  iqf 
was  ccoatod  in  respect  to  the  property  claimi4 
by  them.  The  defendants  supported  the  waqf 
as  a  valid  one  and  also  urged  that  as  the  father 
of  the  plaintiffs  had  died  during  the  life  time 
of  the  widow  they  had  no  right,  even  if  tliere 
was  no  waqf  of  the  property,  for  the  defen- 
dant's father  survived  th3  widow  and  ex- 
cluded   the  plaintiffs  from  inheritance. 

Held,  (I)  that  the  waqf  was  a  valid  ona 
for  (a)  a  waqf  created  by  his  Will  is  not 
invlaid  on  the  ground  that  it  is  not  absolute 
and  unconditional  merely  because  it  coq- 
taina  clauses  cancelling  tho  Will,  if  any 
child  should  be  born  to  the  testator  in  hia 
life-time,  and  reserves  to  the  testator  power 
to  cancel  or  modify  any  of  thi  conduiona 
of  the  Will,  (6)  it  was  cK-;  ir  from  the  terma 
of  the  Will  that  the  corpus  also  of  the  pro- 
perty was  to  be  devoted  to  the  purposes  of 
the  waqf  and  (c)  the  fact  tliat  the  property 
did  not  at  once  on  the  testator's  death  pasa 
to  the  trustees  of  the  endowment,  their  right 
being  postponed  to  a  life  interest  of  the 
widow  for  maintenance  did  not  invalidate 
the  waqf.  17  Oal  :  493  relied  on  ;  25  All 
236   referred  to. 

(2)  That  even  if  the  waqf  was  invalid, 
the  plaintiffs'  father  having  predeceased  the 
widow,  the  defendants'  father  who  was  alive 
at  the  time  of  the  death  of  the  widow,  whea 
the  succession  opened,  excluded  the  plain- 
tiffs from  inhenta^ce.  17  W  R  ,  525  ;  11 
Cal.,  597  referred  to.  MUFI.AMMaD  AH3AN 
y.UMARDAKAZ.     8  A.  li- J, -aS?. 

108  Grandchild  by  predeccaGcd  son— Pre- 
sumption of  death  of  missing  per3on-33 
0.  173,  Col.  227,  P.  I: 

109  Sister  of  a  deceased  occupancy  tenanfc 
— Landlord  and  Tenant— Occupancy  rights — 
Trees— Successiou-52,  P.  U.  1903—102  P.  L. 
R.  1906  See  Punjab  Tenancy  Act  {XVI  of  1887) 
Section   59, 

110  Sister  and  daughter— Custom — Succes- 
sion—Non-agricultural  Aroras  of  Kasur,  La- 
hore District- Proof  of  custom— Instances — 
Rebutting  evidence-  G2,  P.  R.  1902—102,  P 
L.  R.    1902,  Col.    272,    P.  II. 

HI  Talukdari  Estate— Sauad,  absence  of 
—Entry  of  name  in  List.  2,  0  0.  213  See  Ondh 
Estate  Act  (1  of  1669)  S.  22. 

112  Vested  remainder — Life  estate  in  Shiah 
laio  —Remainderman  : 

On  the  death  of  a  remainderman  during 
the  life  of  the  tenant  for  life,  the  Mahomedaa 
Law,  both  Sunui  and  Shiah,  does  not  recog- 
nise  an  estate  which  is  transmissible  to  the 
heirs  of  the  remainderman.  Under  the 
Mahomedan  Law  applicable  to  Shias  (under 
which  life  estates  are  recognised)  the  estate 
of  a  tenant  for  life  will  not  devolve  upon   the 
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reraftindor  mau  iniloss  the  latter  BUrvivos  the 
former.  The  eatatea  of  romaiiuUirinaii  can- 
uoL  bo  said  to  vest  in  liiru  ho  as  to  pass  to  hig 
hoirs  ill  the  even  L  of  his  decease  duriiig  the 
life  time  of  the  tenant  for  life— Mill  AKBaR 
ALI  V.  MIU  ABDOOL  ALL  (llU^SlfLL,  J.) 
9.  B   L  R  295. 

R    Joint  Family. 

113  Mahomedan    Law—Inheritance--?,  0. 
W    N.  165,   Cul.    1919.   P.  I. 

S     LEarnMA.CY    and    Illegitimacy. 

114  Legiliniacy  -AcknoLuledgnieat,    effect  of 
—  Jmamiya  School. 

Under  the  Imamiya  School  of  Mahome- 
dan Law,  mere  acknovvledgmeut  is  net  suffi- 
cient to  legitimatize  a  person  who  is  othor- 
•wisti  known  to  be  illegitimate.  Acknowledg- 
ment can  be  of  use  only  where  the  parentage 
is  uukuown  and  no  one  disputes  the  heirship. 
— JIGl  BEGUM  V.  NUJIBAN.  5  C-  L- J. 
664 

115  Muhammadan     Law— Marriage—  Le- 
gUinialion — Acknowledgment. 

Held,  that  under  the  Muhammadan 
Law,  unless  there  is  an  absolute  bar  or  im- 
pediment to  a  valid  marriage,  ackaowledg- 
m3ut  has  the  effect  of  legitimation  where 
eitlior  the  fact  of  the  marriage  or  its  exact 
time  with  reference  to  the  legitimacy  of  the 
child's  birth  is  a  matter  of  uncertainty  15 
All.,  396,  23  Cal.,  130,  27  Gal.,  801  distinguish- 
ed. 

Held,  that  the  doctrine  of  acknowledg- 
ment is  an  integral  portion  of  the  Muhamma- 
dan family  Law  and  the  conoitions  under 
which  it  will  take  effect  must  be  determined 
with  reference  to  Muhammadan  jurispru- 
dence, rather  than  to  the  Evidence  Act. 
10  All  ,  289,  26  All.,  295,  10  Oal.,  663 
rtiferrod  to.  MUSST  BIBEE  PAZILATUN- 
NE3SA  V.  MUSST  BIBEE  KAMAUNNES- 
SA.    9C.  W.N.  352. 

llo  Ackiiowledgin-jut  of  paternity — Recogni- 
tion of  sonship. 

Hdd  that  under  the  law,  a  child  need  not 
necessarily  be  considered  legitimate,  merely 
because'his  parents  lived  together  for  a  cer- 
tain period  and  his  father  called  him  his  son. 
Held,  also  that  a  mere  recognition  of  son- 
ship  is  not  necessarily  sufficient  to  efiect  the 
legitimation  of  a  son.  21  U  666  (p.  c.)  and 
FGA  No.  38  of  1905  referred.  KAUNaK 
BaKlish  khan  v.  ROSHAN  ZaMAN 
KHAN,  9   O.  C.  246- 

147  Marriage — Legitimacy  —  Acknowledge- 
ment of  parentage — Alienation  by  a  Sikh  Jat  in 
favour  of  issue  from  a  Muhammadan  looman — 
Declaratory  suit  to  set  aside  alienalion—Dis 
mi-ssal  of  suit -Appeal  by  some  only  of  the 
'plai)itiffs. 

The  Muhammadan  Law  of  acknowledg- 
ment of  parentage  with  its  legitimizing  effect 
has  no  reference  whatsover  to  cases  in  which 
illegitimacy  of  the  child  is  proved  and  esta- 
blishe-i,  either  by  reason  of  a  lawful  union 
between  the  parents  of  the  child  being  impos- 
sible or  by  reason  of   marriage    necessary     to 
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render  the  child  legitimate  being  digprovecl. 
The  doctrine  relating  to  tases  where  either 
the  fact  of  the  marriago  itself,  or  the  exact 
time  of  its  occurrence  with  reference  to  the 
legitimacy  of  the  acknowledged  child  is  not 
proved  in  the  sense  of  the  law  as  distiDguish- 
od  from  disproved. 

In  other  words,  the  doctrine  applies  only 
to  oases  of  uncertainty  as  to  legitimacy  and 
in  such  oases  acknowledgment  has  its  effect  ; 
but  that  cnoct;  always  proceeds  upou  the  fts"- 
sumption  of  a  lawful  union  ^between  the  pa- 
rents of  the  acknowledged  child. 

Held,  that  a  gift  of  immovable  property 
by  a  Sikh  Jat  in  favour  of  his  sons  by  a 
Muhammadan  wife  before  tbe  alienor  em« 
braced  Muhammadanism  was  void,  as  the 
alienees  could  not  be  regarded  as  legitimate 
issue. 

Held,  also,  that  where  claim  of  reversion- 
ers to  set  aside  an  alienation  is  dismissed 
and  only  some  of  them  appeal  on  their  owa 
behalf  the  Appellate  Court,  if  it  accepts  the 
appeal,  should  grant  declaration  as  to  the 
right  of  the  appellants  and  not  the  reversion- 
er who  did  not  join  in  the  apeal.  KHUS- 
HAL  SINGH  V.  JAIMAL.  IdO- P,  L- R. 
1908 

118  Presumption  from  relation  between 
parent — Marriage — Legitimacy  of  children- 
Presumption.  26.  A.  2M5-A.  W,  N.  1904,  P. 
12,  Col.  981,    P.  II. 

119  Illegitimacy— Partition — Preliminary 
decree — Appeal— Mahomadan  Law  —Succes- 
sion—Illegitimacy— Sister — Illegitimate  son 
— Return.  30,  G.  683.  See  Mahomedan  Law — 
Inheritance — No   Q7 . 

120  Illegitimacy  proved — Presumption  — 
Divorce-Repudiation— Exact  words,  proof  of, 
if  necessary  trust  property,  appropriation  of 
if  renders  secular — Deposition  of  witness — 2, 
G.  L.  J.,  218  Col.  293,    P.  II. 

T.  Life   Estate. 

121  Unknown  to  Mahomadan  trust  pro- 
perty—Wakf--Land  held  on  condition  of  ser- 
vict— Alienation.  27  B  500-5  B  L  R  303  eol ; 
1938  P  I. 

(U  V)  Managers  powers. 

122  To  give  discharge— Suit  for  accounta 
and  a  share  of  property  of  a  partnership  by 
representatives  of  one  of  the  parties.  2o  M  26 
col ;  1746    P  I. 

W.  Marriage. 

123  Dissolution  of— Wife  embracing  Chrig- 
tiau  religion  — -Execution  of  decree — Decree 
for  restitution  of  conjugal  rights.  85  P  R 
1906—148,  P  L  R  1906   col  :  1509  P  I. 

124  Continual  co  habitation— No  pre- 
sumption of  marriage— 135,  P.  R.  1907.  Sei 
Mahomidan    Law— Gift  No.  72    supra. 

125  Marriage  dissolved  by  divorce— Cus- 
tody of  wife  not  allowed  when  marriage 
illegal.     See       Muhammadan        law— Divorce, 

I  MUS3AMMAT      BARKAT    BIBI     v.    JALAL 

I  DIEN.     84  p.  W.  R    1908. 

{      126   Esssentials  of  proposal  and  acceptance 
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— Suit  for  restitution  of  corit  igal  rights  whe- 
ther triable  by  Munaif— 31,  ..  849,  Gol.  7C2 
P.  I 

127  Pnzuli  marriage— Shias  -Puberty  and 
discct^tion,  evidence,  of  —  P;»zxls  iiiarri-ge — 
Minor's  absent -2,  O.  C.  91  Gol.  1053   P.    II. 

128  Fifth  mariiage  in  prfiscnc>  cf  four 
living  wives  — Legality  —  LegitinKtcy  of  child 
ten. 

Held  that  a  marriage  with  a  fiftii  wife 
when  four  previous  wives  are  living  is  i«- 
vahd  and  not  void  ;  and  the  children  born 
of  such  marriage  are  not  debarred  from 
Buccession  to  the  estate  of  their  father 
23    0.  130    Ileferred    to. 

The  .-pirit  of  Islam  is  against  bastar- 
dising ehildreri,  and  in  certain  case,  pater- 
nity is  established  even  by  acknowledg 
meat.  The  onus  lies,  therefore,  on  him 
who  alleges  to  the  contrary  KUKHAID  JAN 
V.  ABDUL  H\MID    KH\N.    6  P    R   1908 

128  Husband  undertaking  to  allow  wife 
to  live  with  her  parents— 1  L  B  R  1900  1902 
P.  351,  Ool.  2081  P.  I.  See  also  &  B.  L.  R. 
728  which   makes  such   a  cantract  void. 

136  Restitution  of  conjugal  right — Excom- 
municaiaon  of  hmbaud  from  caste  Kharwas  — 
Status  as  ininhers  of  a   community. 

If  a  husband,  excommunicated  from  his 
caste  sees  for  the  restitution  of  conjugal  his 
wife  can  require  that  he  should  get  himself 
readmitted  into  the  caste  to  which  tha  par- 
ties belonged  at  the  tim,6  of  marriage  before 
she  is  compelled  by  the  Court  to  go  and  Zivi 
with  him  as  his  wife.  This  principle  applies 
to  the  Mussalraan  Kberwa  community  of 
Broach— BAT  JINA  v.  JINA  KALIA  KHAR- 
WA.    9  B.  L.  R   451-81  B  866- 

131  Marriage--Mutd— Children  by  mam- 
tua  wife — Shia  beet — Legitimacy — 2,  O.  C.  11& 
col.  4  11  P.  II. 

I35J  Property  acquired  during  marriage 
under  Mahomadan  Law  not  regarded  as 
partnership  property — Essentials  of  partner- 
ship as  defined  in  the  contract — U.  B.  R. 
1902    P.  I.    col.   3.75.    P.  L 

X— Minority   and   Guardianship. 

183  Father,  married  again  whether  a  fit 
guardian  of  a  minor  girl  living  with  her 
maternal  grand  mother.  29  A.  210--A.  W.  N. 
1907    1\  21,  ool.    80a   P.  I. 

134  Minority^  of  in^ihommedans  luhere  a 
guardian  has  been  (ippotnted — Guardian^ 
ding  before  minor  attains  age  of  m\jorify — 
Indian  M<ijorify  Act.  IX  of  1675  S.  -'-'  and  3— 
Limitation  Act,  1877,  sch.  it.  Art  120. 

A  INiuhammedan  sued  tor  a  dcclaralion 
that  he  was  entitled  to  be  the  miUwalli  of 
B  particular  loogf  The  Court  below  decided 
that  the  suit  wa--4  brought  more  than  six 
years  after  the  plaiutifl  attained  the  ago  of 
majority  fixed  according  to  Mohammedan 
Law,    and  was    barred  by  limitation. 

Jtleld,  that  the  age  of  majority  must  be 
governed  by  the  provisions  of  the  lndia,u 
Majority  Act,  1875,  and  not  Jico-ord.ng  to 
the  provisions  of  the  Mohamuiedau  Law  r 
and  the  suit  having  ha^n.  brought    within  aix 
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years  from  the  d^te  when  pUintiff  attained 
the  ac^*!  of  twenty  cue  years,  was  not  b  vrrod 
by  limitation. 

II  Id  further  that,  where  a  guardian  h:\a 
been  app^inlod  of  a  mi  lor,  he  must  be  consi- 
dered to  b.g  a  minor  until  ho  attains  the  aga 
of  twenty  one  years,  even  though  that  guar- 
dian may  have  died  before  the  minor  attains 
the  Kge  of  twenty  one  years.  Sidh  Gopal  u. 
M-ihommad  Nazir  Ahmad  (1^,  referr- d  to 
MaULVI  SAIAD  AHMAD  v.  MAULVI 
SAIYAiJ  MUHAMMAD  TAQUI  AND  ANO- 
THER.    10    O.  G.    247. 

135  Miihimmedan  L)W  —Guardianship. 
Held,    that  in  matters  of  contract  a  Muh- 

ammedan  boj'  or  girl  does  nok  attain  majority 
and  the  boy  or  girl  is  untill  the  completion 
of  the  age  of  18  years  or  21  years  as  the  case 
may  be  and  the  boy  or  gril  is  till  tho  comble- 
tion  of  such  age  deem^e  J  to  be  under  the  guar- 
dianship of  the  pirson  who  would  bo  en- 
titled to  his  or  hor  guardianship  under  the. 
MOHAMMEDAN  LAW  BABU  SIDH  GOPAL 
V.  MOHAMMAD  NAZLIR  AHMAD.    10  0  C  L 

136  Brothers  contracting  for  a  Mahome- 
dan  minor  —  Repudiation  by  next  friend  of 
minor.     Restoration  of  advantage  had. 

A  next  friend  of  a  Mahometan  minor  sued 
to  repudiate  an  arrangement  of  his  brothers 
made  on  his  behalf  during  his  minority, 
until  the  completion  of  the  age  of  18  years 
or  21  years  as  the  case  may  be  and  the  boy 
and  acted  upon  by  the  other  party.  Held 
that  it  was  maintainable,  without  the  minor 
offering  to  place  the  other  party  in  the  same 
position,  which  the  latter  occupied  at  tha 
time  of  the  arrangement,  even  though  the 
brothers  had  no  authority  nnder  Maho- 
medan  Law  to  make  any  sort  of  arrange- 
ment as  regards  the  minor's  immoveable 
property  65.  P.  R.  1893  Referred  to.  NUR- 
MUHAMMAD  v.  AIMNA,    91  ?•  R-  1907- 

137  By  Det'acto  guardian — Dofacto  guar- 
dian of  Mahommadau  minor — Suit  for  pos- 
session of  immoveable  property — 182  P.  L.  R, 
1908.  Col.  1096.P.    II. 

138  De  facto  guardian— Transfer  by  mother 
for    a — Lunatic's  benefit — 

If  a  Mahomedan  mother,  acting  as  a 
de  facto  guardian  of  her  lunatic  son  deals 
with  bis  property  on  his  behalf  and  for  his 
benefit,    the  transaotion    should    not    be    set 

aside,  although    under  the    Mahomedan  Law 

she    cannot    be    his  guardian   34.  C.  36  ;  34  0. 

65  ;  26.    A.    22    referred     to    UMMI    BEGAM 

V.  KESHO  DAS.  6  A-     -J-  474- 

139  f^y  De-facto  guardian  and  ward  — Power 
of  Mahoinodan  do  facto  guardian  to  sell  his 
ward's  property -2G  A  22-A.  W-  N.  1903 
P.  183  Col.    2136    P.  I. 

140  Mothers  power  to  mortgage  proper- 
ty of  minor  children — Minor  — Order  to  make 
restitution  — Appeal  by  minors  Court-fee — 
29.    C.  473     6.  C.  W.  N.    667.  col   133.  P.  I. 

141  Mother  transferring  of  her  minor  child- 
ren's  property  ^  Void  sale — 

H'ld,  that  under  the  Mohammedan   Lai, 
A  mother  h.as    no   power     whatever    to  deal 
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with  the  proport.y  of  hor  minor  children 
and  thorofoio  a  sulo  by  hor  of  thoir  property 
oonvoya    no  title  bo  tho  purchaser. 

Sita  Itiini  0.  Amir  lUujam  (4),  Babu  v. 
Shivappa  (5)  Maiadin  v.  All  Mirza  (6),  Moyna 
Bibi  V.  Banhu  BiJinri  JUnwas  (7),  Vathuvi- 
viabi  V.  Vilile  Ummnch  tbl  (S),  Fazal  Ilahi  v. 
Yaqub  Mirza  (V),  MnjUian  v.  Ram  Narain 
(10),  Hasan  Ali  v.  MvJuU  Hasan  (11)  and 
Samir  Sigh  v.  Mvsamma'  Zakia  {12)  referr- 
ed to.  ^MBA  BHANKMl  AND  ANOTflEU 
w.  GANGA  SINGH  AND  ANOTHER.  9  0 
C97. 

142  By  mother  — Mother's  for  to  sell  her 
minor  childrou's  estate — Alienation  by  do- 
fac'o  guardian  for  tho  benefit  of  the  minor — 
34,  0.  G5,  Col.  1100.  P,  II. 

143  By  mother  — Good  faith— Mistake  of 
law  — Mahomadan  Law  — 17,  M.L.J.  9  —  30, 
M.  107,  Col.  5G9,  P.  I. 

144  By  mother— Of  wards  property— Ma- 
homadan Law — Guardian  and  ward — Equity 
—85  P.  L.R.  1904  -62  P.R.  1904,  col  2114,  P.I. 

145  By  one  who  is  not  a  giaardian— Void- 
able and  void  transfers—Decree  in  favour  of 
B,  minor  subject  to  the  payments  of  debts 
binding  on  him.— 11,  O.  0.  1.  Co),  1838.  P.  I, 

146  By  remote  guardian  of  a  Mahomadan 
minor — Coheir  and  in  possession  of  the  es- 
tate— AlieoatioQ  to  discbarge  debt— 1.  S.  L. 
B.  221,  Col.    1097.  P.  II. 

147  Mother— Guardian  and  minor  widows 
—  Power  to  transfer  minor  children's  proper- 
ty—26,  M.  IM  See  Mahomadan  Law— Assets 
No  33. 

148  Mother— Misjoinder  of  cause  of  ac- 
tion -  Par  ianashia  lady— Document  execut- 
ed   by     guardian Minor — Agreement      by 

guardian    on    behalf    of     minor— 3   B.  L.  R. 
658,  Ool.    229,   P.  II. 

149  Mother  and  paternal  uncle- Guar- 
dianship of  property  of  minora— U,  B.  R. 
1908,  P.  I.  Col.    1110.  P.  II 

150  Mother's  power  to  make  contract  or 
refer  to  arbitration  on  minors  behalf — Guar- 
dian adli  tern  — Right  to  give  relief  to  illiterate 
womao  imposed  upon— 1,  S.  L.  R.  160,  Col. 
16-5,  P.  I. 

151  Set  oS  by  Guardian  — Partition  of  fa- 
ther's estate  between  brother  and  minor  sister 
— Sister  represented  by  husband  — Debt  ow- 
ing by  husbasjd  set  up  against  amount  due 
to  his  wife— 27,  M.  10,  Col.    1109,  P.  II. 

162  Withdrawal  of  suit  -Bokhari  sayads 
of  Chiniot  Tahsil,  Jhang  District — Compro- 
mise by  father  on  behalf  of  bis  minor  son. 
3  P  R  1905—87  P  L  R  1905  col  :  1479  P  I. 

(y)     MusHA. 

153  Assignment  of  undivided  share — Suit 
l»y  creditor  to  set  aside— Suit  by  creditor  on 
his  own  behalf  and  also  on  behalf  of  all  cre- 
ditors.    25    B  577    col  :    420  P  1. 

154  Mushaa,  doctrine  of— Applicability— 
Share  in  companies  and  free  hold  property. 
S5  0  1—6  G  L  J  G95— 11  G  W  ISl  973.  See  Maho- 
madanLaw-Qi/t  No  81, 
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Z.   Partition. 

155  I'artition  suit,  decree  in-Infantg  non- 
parties how  far  bound--Dowor,  prompt  and 
deferred — Agreement  by  lather  on  bolialf  of 
minor  son.     13  G  W  N  :53.  See  partition. 

156  Partition— Proli  mi  nary     decree—  \p- 

peal — Sister's    illogetimato  son Succession. 

Sue   Mahomedan   Law.  Inheritance    Nj.    97  30 
C  GS3. 

157  31  B.  105  See  No  IVG -Mahomedan 
Law. 

a.     Pee-emttion 

168  Custom — Absent  law  prcvails-Entrioa- 
in--Ab3euco  of  custom  with  regard  to  pre- 
emption— Mahomadan  Law —Transfer  mean- 
ing of.  28  A  GO— A  W  N  1905  P  190  col  : 
737    P   II. 

159  Pre  emption — Ceremonies^  due  perfor- 
mance of—Talab  i  isli^Jiad  -Reversal  by  High 
Court  of  decision  of  First,  Court  on  question 
of  fact-Withdrawal  from  Court  by  pre  emptor& 
of  money  paid  by  purchaser  to  redeem  mort- 
gage on  properly  sold—  Waiver  of  right  of  pre- 
emption. 

The  right  of  pre-emption  under  Maho- 
medan law  must  be  exercised  and  the  claims 
necessary  to  give  effect  to  it  must  be  made, 
with  the  utmost  promptitude  ;  and  any  un- 
reasonable or  unnecessary  delay  is  to  be 
construed  as  an  election  not  to  pre-empt. 
Whether  there  has  been  such  delay  is  a 
question  to  be  determined  upon  the  facts  of 
each  particular  case.  lu  this  case  it  was 
held  by  the  Judicial  Committee  that  the 
grounds  stated  by  the  High  Court  for  over- 
ruling the  decision  of  tho  Subordinate  Judge 
that  the  ceremony  of  talab-iistishad  had 
been  duly  performed  without  unreasonable 
delay,  were  insufficient.  Where  the  pre- 
emptors  had  obtained  the  transfer  of  a  zur- 
peshgi  mortgage  binding  the  property  the 
sale  of  which  gave  rise  to  the  suit  for  pre- 
emption, and  the  purchaser  after  the  sale 
had  paid  the  mortgage  money  into  Court 
in  accordance  with  tbe  provisions  of  the 
Transfer  of  Property  Act  (IV  of  1882)  for  the 
purpose  of  redeeming   the  mortgage- 

Reld,  that  theiwithdrawai  of  the  money 
by  the  pre-emptors  was  not  a  recognition  of 
the  title  of  the  purchaser,  but  merely  of  hig 
right  to  redeem  and  was  quite  consistent 
with  their  right  to  preemption.  BAIJNaTH 
RAM  GOENKA  v.  RAMDHaRI  CHOW- 
DHRY  (1908),  I  ELS5  O.  402=12  CW 
N  419=10  BLR  2da=  7  C  L  J  318=18 
ML  J  116  =  8  M  LT  ti49. 

160  Preemption-Naiuie  of  right— Common 
servient — Tenement  between  property  of  vendee 
and  property    in  dispute. 

The  pre  emptor  and  vendor  were  brothers. 
Two  houses  were  sold  which  were  adja«eub 
to  each  other,  and  between  the  female  apart- 
ments of  which  and  the  bousu  of  the  plain- 
tiff, there  was  a  passage  for  the  use  of  the 
inmates.  The  Plaintiff  sued  for  preemp- 
tion  as  a  neighbour  atjd  shafl  kbaleet.  The 
defendant  vendee  pJeadtd  tbat  ht,  was 
neighbour  and    uiso   a    shah  khaieei,  iuasa- 
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much  as  the  water  from  tlio  privy  of  his 
bouse  passed  through  the  laud  of  a  third 
person  over  which  land  the  water  from  the 
roof  aud  parnalas  of  tlio  houbcs  in  dispute 
also  fell  and  therefore  p  aiutiCf'a  right  was 
not  superior  to  his  own. 

Held,  that  under  the  Mahomedan  Law 
the  right  of  the  dofendaut  vendee  over  the 
land  of  the  third  person  was  a  totally  differ- 
ent right  from  that  of  the  defendant  vendor 
over  the  same  laud.  The  defendant  vendee 
was  not  a  participator  in  any  sense  eilbar 
in  the  property  sold  or  in  any  of  its  im- 
muuities  or  appendages,  IMUSIIAIIUAP  ALI 
V.  SHAUKAT  ALI,  5  AL  J  509=/^  W 
V  1908  P  239- 

161  Pre-emption— Bight  of  oioners  of  do- 
minant tenement— 'Shafi-i  klialit  has  a  prefer- 
able  right  to  that   of  neighbour. 

According  to  the  Muhammadan  Law 
the  owuer  of  a  dominant  tenement  has  a 
right  of  preemption  in  respect  of  a  sale 
of  a  servient  tenement,  and  his  right  as 
Shafi  i-khalit  is  superior  to  that  of  a  mere 
neighbour,  N.-W.  F.,  H.  C.  R,  IQ14.,  p.  377, 
3  B.  L.  B.  A.  C.  29G  referred  to.  KARIM  v. 
PRIYO  LAL  BOSE.  28.  A-  217~'  A  W-  N- 
1806  p.  217. 

16:b  P^^  emption— Effect  of  mortgage  of  the 
pre-empted  property  by  pre  emptor  decree- 
holder. 

A  pre-emptor  decree-holder  who  takes 
possession  of  the  pre-empted  property  from 
the  vendee  by  execution  of  his  decree,  can- 
not be  compelled  to  surrender  the  property 
to  a  person  having  an  inferior  right  of 
pre-emption,  merely  because  after  he  ob- 
tained tue  decree  he  has  mortgaged  the 
property  to  a  stranger  in  order  to  provide 
the  means  of  paying  the  preemptive  price. 
--5  ALL,  180,  disiingnished,  7  Alt.,  107,  re- 
ferred CO.  BELA  BIBI  u.  AKBaR  ALI  24. 
Ar  119- W.  N.,  Lm  1901,  P  183. 

168  Sale  of  mortgaged  property— Suit  by 
purchaser  for  redemption — Mortgagee  entitl- 
ed to  pre-empt — Claim  to  pre  empt  not  put 
forward  in  redemption  suit — Subsequent 
6Uit  for  pre-emption.  2G  A  61--A  W  N  1903 
P  196  col   1033   P  I. 

164  PreemptionSnnni  Haoafi  Law— 
Shia  Law — Sunni  -  Pre-emptor — Hindu  vendee 
— Shia  •oeHdors--Talab-i-mouashibat— Talab- 
i-ishtibhad. 

The  Sunni  Uanafh  Law  relating  to  the 
right  of  pro  emption  is  the  law  in  force  in 
this  oouuiry  either  territorially  or  by  cus- 
tom, it  IS  only  when  both  parties  are  Shias 
that    the    law    of    the    Shia   sect    prevails. 

Where  in  a  pre-empnou  suit  the  plain- 
tiff was  a  Sunni,  the  vendor  a  Shia^  and 
the   purchasers    were  Hindus — 

Held,  thit  the  law  ppplicable  to  the  suit 
was   Hanafl   Law. 

Where  at  the  time  of  Talah  i  mouashi- 
bat  and  the  Talab  i-ishtishad  the  names  of 
the  purchasers  were  described  as  "Jug  Deo 
Singh  aud  others" — and  this  was  proclaimed 
at   ihu   huuiiu  oi   all    the  Hve   puiuiiustii'd — 
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Held,  that  the  formalities  of  pre-o  mp 
tion    wore   duly    performed. 

No  particular  formula  is  necessary  ao 
long  as  the  claim  is  unequivocally  asaertod, 
JUG  DEO  SINGH  v.  K  \Zl  SAYKD  MA- 
HOMED  AFZAL.  82  C  982  =  9  G  W  K 
826. 

165  •P»'«  emption- -MuJiammada7i  Law  — 
Talab-i  ishtishhad— Talab  i-mawasibat.  R»- 
ferencQ  to. 

When  in  asserting  a  claim  for  pre- 
emption under  the  Muhammadan  Law  the 
making  of  the  talab-i  ishlishhad  is  required, 
it  is  absolutely  necessary  that  at  the  time 
of  making  this  demand  reference  should  ha 
made  to  the  fact  of  the  talab  i  mawasibat 
having  been  previously  made,  and  this  ne- 
nessity  is  not  removed  by  the  fact  that  tha 
witnesses  to  both  demands  are  the  same. 
20  All  499  and  17  Gal.  543  followed.  W  N 
All.  1893,  p.  101  referred  to.  W  N  All.  1902, 
p.  147  and  10  Gal.  108  dissented  from .  MU- 
BARAK HUSAIN  V.  KANIZ  BANG.  27  A 
160  =  W  N  A  1904.   P    201. 

166  Pre- e^nption— Muhammadan  Law-^ 
Talab-i-ishti3had~(Seco?id  invocation)  Talab- 
i-muasibat  (previoue  demand)— Reference  to 
previous  demand. 

The  pre-emptor's  husband  on  her  behalt 
used  the  following  words  t^  the  defendant 
when  making  a  second  invocation  after  tha 
preliminary  demand:—  '  Mujhko  meribibi  n6 
bh'ja  hai.  Mera  sh'ifa  hai.  Mera  hag^  hai , 
Main  U  chuki  hwi,  aur  ye  djuoa  gawah 
waste   zahir  karne  hag   shafa   ke   bheje    hain. 

Held,  that  these  words  clearly  referred 
to  the  prior  demand  (talab-i-maasibat)  made 
by  tbe  plaintiff  from  the  defendant,  and 
must  have  boen  understood  by  the  persoa 
to  whom  they  were  addressed  as  referring 
to    that    demand, 

A  talab  ishtishhad,  in  which  no  refer- 
ence is  made  to  the  talab  miiasib.it,  is  not 
in  strict  compliance  with  the  Muliamma- 
dan  Law.— W  N  All.  1898,  p.  p.  112  and 
132,  distinguished  W  N  All  1897,  p.  23,  re- 
ferred to.  SaHIBZADI  u.  ALAHDIYA  KHAN 
AWN  1902  P  147      ^.   ^ 

167  Customary  right — Hindus  of  Bihar 
— Pleadings— Right  of  pre-emption,  assertion 
of — Proof— Delay  in  assertion— When  to  be 
made  -Forinilities-Who  ca;i  .perform  35 
C    575   col    71    P    II. 

168  Pre-emption— Talab  i-ishiishhad. 
H'ld,   that    the    mora    fact    that    the    ta- 

lab-i-ishtishad  is  made  in  the  presence  of 
certain  persons  who  happen  to  be  present 
at  iho  place  where  it  is  made  is  not  suffi- 
cient to  make  tha  dom.^nd  a  good  one  un- 
less those  persons  are  specifically  called  up- 
on to  bear  v/itness  to  the  demand  being 
made.  W  R  1SG4,  351  foil.— GANGA  PRA- 
SAD V.  AJUDHYA  PRASAD.  1905  A  W 
N  167-2  A  £i  J   682=28  A  24- 

169  Pre-e7nption—Wldovj  m  possession  of 
in   lieu   of  dower. 

A  JtTahomedan  -widow  in  possession  of 
hQt  ghare   in  the   istabo  of  her   deceased  hus- 
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baud  is  a  oo-sharer  in  the  village  and  as 
Buob,  ontiLled  to  pro  ompfc,  oven  though 
she  is  reoordod  as  being  in  posHOHsiou  in  lieu 
of  her  dower.  1887  AWN  93  dist.-  NA- 
BIBaN  BlBl  V.  SHAIKH  ME13U.  SAL 
J  775. 

(b)      PllESUMPTION. 

170  Of  death  of  missing  person— Suc- 
ccsbiou--Graiid  cbildrou  by  predeceased  son 
--Presumption.  33  C  173—10  0  W  N  33  col 
227  P  I. 

(c.)  Religious   Service  or  Worship. 

172  WaJiabis,  right  to  loorship  at  Sunni 
mosqtics  —  DnlicaUon  for  a  parlicidar  sect. 

(J/mere— Whether  according  to  the  Ma- 
homudan  Ecclesiastical  Law,  a  mosque  can 
be  specially  dedicated  for  the  use  exclusively 
of  the  Hanafi  sect  of  Sunni    Mahommedans — 

i/eZd,  that  the  amil-bil-hadi  (or  Wahabi) 
sect  of  Mahamedaus  arc  eutitled  to  worship 
at  mosques  chiefly  used  by  the  Hanafi  spct 
and  use  the  loud  toned  amin  and  raise  the 
bands    above    the    knee   during    worship. 

In  making  a  deolarat:)ry  decree  that 
the  plaintiffs  were  entitled  to  worship  in 
accordance  with  the  Wahabi  rituals,  the 
Court  imposed  the  condition  that,  in  exer 
oising  this  right,  the  plaiucifis  should  not 
interrupt  or  distrub  the  worship  of  others. 
MOULVIE-  ABDUS    SABHAN    v.  KUUBAN 

ALL    12  C  W  N  289. 

173  Muhammadan  Laiv—Female*s  right 
toper/oivi   religious   services  in  mosqites. 

Under  Muhammadan  Law  females  are 
not  competent  to  assume  the  office  of  su- 
perior ot  an  endowment,  such  an  act  be- 
ing at  variance  with  the  usages  of  the 
country.  Neither  are  females  competent  to 
perform  duties  which  are  purely  of  a  spiri- 
tual nature  which  require  peculiar  per- 
sonal qualifications.  They  have  no  right 
to  get  services  performed  by  proxy  especi- 
ally vvbeu  there  are  male  members  of  the 
fe,mily  qualified  for  the  discharge  of  the 
dutibs.  MIRaZAMALLI  i;.  HiDAYaT  ALI 
8BL.R772. 

174  Wahabis—Amil-bilhadis— Hanafi  sect 
-MosqutiS — Right  of  worship  by  different 
sects — Dedication  to  particular  sect.  35  0 
294  Col  yi6l  PL 

175  iViahomadans— Foundation — Right  of 
wori^bip--ExclusiYe  right  of  n  class--L.iw  of 
Mouriiius — Charter  of  ir'corporation  obtain- 
ed by  a  partition  of  congregation.  X3  G  W 
N  26  Gul  701  P  XL 

(dj     ReliInquishment  of  Inheritance. 

176  For  cousiduratiou — Uutchumemon — 
Mahomadan  Law — Relinquishment  of  share 
— 7  B  L  R  477  Gol  827    P  11. 

(e)     Restitution  op  Conjugal  Rights. 

178  Bestitutiou  of  conjugal  tights  — L(gal 
Cruilty. 

If  the    defendant    raises    a  plea    of   legal 
cruelty,    the    facis    to  be  proved    io  establish 

such  a  ploa  ai;e   sijailar     to  those    which 
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must  bo  proved  to  establish  a  similar  plea 
under  the  English  law.  Moonshee  Buzloor 
RuheouTi  V  iShumsoonniasa  Begum,  11  Moo 
I  A  referred    to. 

But  plaintiff's  miaoonduct  falling  short  of 
legal  cruelty  may  ba  a  ground  for  the  Court 
refusing  raliof.  Where  the  plaintiff  ap- 
parently only  brought  his  suit  on  account 
of  his  wife  having  filed  another  suit  against 
the  plaintiff's  father,  and  in  his  plaint  ao« 
ousod  his  wife  of  immorality  of  the  most 
serious  kind,  a  charge  which  he  totally 
failed  to  substantiate,  it  was  held  that  the 
Court  would  be  justified  in  refusing  him 
relief.  Mackenzie  v.  Mackenzie,  (1895)  A  Q 
384  referred  to.  On  the  general  facts  of  the 
case  also  it  was  found  that  the  defendant 
had  reasonable  grounds  for  believing  that 
her  health  and  safety  would  be  endanger- 
ed if  she  returned  to  her  husband's  house,, 
which  was  situated  in  a  native  State. 
HU3AINI  BEG  AM  v.  MUHAMMAD  RUS- 
Tam  ALI  KHAN.  I  L  R  29  A  222  =  4  A 
L  J  60. 

179  (Conditional  decree  of— Cruelty  le- 
gal—Mahomadan  Law— 7  BLR  602  Ool  724 
P   11. 

180  Restitution  of—Direet  Act  of   cruelty.. 
Courts  will  not  be  justified  in   refusing  ft 

decree  to  the  husband  on  the  mere  apprehen- 
sion of  cruelty  in  the  hands  of  persons  other 
than  the  husband.  All  the  oases  of  cruelty 
justifying  a  wife  in  refusing  to  live  with  ber 
husband  refer  to  direct  acts  on  the  part  o£ 
the  husband  against  the  wife,  MUHAM- 
MaD  ABDUL  RAHMAN  v.  TASLIM-UN- 
NJSA.  (KNOX).    2  A  L  J  608. 

181  Restitution  of  conjugal  rights — Has* 
band  e^-comtnunioated  from  caste.  31  B. 
366.     See  No.  13Q  supra, 

182  Restitution — Divorce  by  the  wife,  con- 
ditions of — Kabinnama,  clause  in,  validity 
of --Condition  emanating  from  the  husband — 
Restitution  of  conjugal  right.  Suit  for^  by  the 
husband. 

A  condition  in  a  kabinnama  empowering 
the  wife  to  pronounce  talak,  on  the  failure 
of  the  husband  to  deliver  certain  ornaments 
to  her  on  demand,  is  valid,  even  though  the 
condition  emanated  from  the  busb&nd  when 
insiste  1  upon  by  the  wife.  8  Oal.,  327,  16  W. 
R.  260,  7  B  L  R.,  442  followed.  NURUDDIN 
V.  Mussarnmat  CHENURI.     3  C  L  J  49. 

183  Limitation — Suit  for  restitutio*  of 
CO'  iagal  rights — Minor  wife — Demand  and 
refusal.  34  C  79,  11  C  W  N  437  Col.  1803  P.  I. 

18 '4  Restitution  of  conjugal  rights — Dower. 
After  conpummation  of  marriage,  non- 
pay  m^^nb  of  dower,  even  though  proved,  can- 
not be  pleaded  in  defence  of  an  action  for 
reptitution  of  conjugal  rights.  BAI  HANSA 
u.  ABD\LLA  MURTAFFA.  7B  L  R  684 
-80  D  122- 

185  Rcshtudon  of  conjugal  rights — Decree 
subject  to  payment  of  dower^ 

HHd.  tbst  in  a  fuit  by  husband  fcr  repti- 
tution of  conjugal  rights  it  is  open  to  the 
wife,  defendant,   to    demand   ber   dower,  al- 
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though  thoro  has  boon  previously  a  consum- 
matiou  of  inariiago,  aud  tho  Uourb  is  compo- 
touttopasaa  couditioual  decree  in  fovour 
of  the  husband  subjoct  to  his  payiug  the 
amount  due  to  the  defendant,  irodo  out  a 
Bufhcioat  cause  for  not,  presenting  the  appeal. 
l^AWAB  W^ZIR  JAHAN  PEG  AM  v.  NA- 
WAB  HAIDAU  KaZA  KUAN.     10  0    C    11- 

186  liesLiLudon  of  conjugal  i  ig his  -Dower 
— Frj77ipL  dower  -  Payment  or  Lendar  of^  iieces- 
saiy  bt/ore  decree  can  be  passed. 

A  decree  for  restitutioo  of  ooojuga! 
rights  cannot  be  passed  iu  favour  of  a  Mu- 
bammadaa  huobaud  when  a  portion  of 
prcmpt  dower  remains  unpaid,  and  no  olier 
or  tender  has  been  made  by  the  husband.  2 
All.,  8cJl  followed.  ABDUL  KaRIM  KHAN 
V.  Mussammat  OHUOTI.  AWN  1906  P- 
186  =  3Ali  J,  432. 

(f)  Sale. 

187  Mother,  transfer  of  her  minor  child- 
ren's property  Ijy  validity  of  void  sale— Power 
of  transfer  by  a  Mahomedan  mother — Guar- 
dian. 9  O  G  97.  S'e  Mahomedan  Law— Mi' 
nority  —  Guardianship  No.  141. 

188  Good  faith— Mistake  of  Iftw— Mahom- 
meuan.     17  M  L  J  9—30  M  197  Go).  569    P.    I. 

189  Guardian  cf  property —Mother,  po- 
wer to  sell  her  minor  children's  estate  -Alie- 
nation by  de-facto  guardian  for  the  benefit, 
of  the  minor.  3i  C  b5-ll  C  W  N  160  Col. 
liOO  P.  11. 

190  Of  wakf  property— Claim  as  trust 
property  against  its  attacbment  —  Appeal — 
Decree  for  sale  of  wakf.  18  M  L  J  21  Col. 
1125  P. I. 

(g)  Settlement. 

191  Muhammadan  Law —  Wakf -Gift— 
Possession — Deed  of  settlement—  Will— Trust  Act 
{II  of  1882),  S.  6— Transfer  of  Property  Act 
(IV  of  188^),  S.  2  id). 

A  deed  of  settlemet?t  was  executed  by  a 
settlor,  &  Mubairmadan  and  three  trustees. 
Tha  previsions  of  the  deed  of  settlement  in 
dispute  were  as  follow?: 

(a)  To  pay  the  rents  and  profits  to 
the  settlor  for  and  during  the  term  of  his  life. 

(6)  Upon  the  death  of  the  settlor  to  pay 
two  annas  ia  the  rupee  of  the  net  routs 
to  t^e  wife  of  the  settlor  for  her  solo  and  se- 
parate Ube  for  her  mauitenatice  during  her 
life,  and  to  pay  two  annus  and  four  pies  in  the 
rupee  to  each  of  Uis  sons  for  their  respective 
Bole  use  absolutely  durirg  their  respective 
lives  and  after  their  respective  deaths  to 
their  respective  wives  and  their  respective 
children  and  to  pay  oua  anna  and  two  pies 
in  the  rupee  to  each  of  his  daughters  for 
their  respective  sole  use  abeoluiely  during 
the  term  of  their  respective  lives  and  after 
their  respective  deaths  to  their  respective 
children  and  in  the  absence  cf  their  children 
those  abares  to  revert  to  the  heirs  of  the  set 
tlor.  U  was  further  provided  that  tho  set- 
tlor's brother  and  the  brother's  wife  should 
be  allowed  by  the  trustees  to  live  in  the  loft 
of  one  of  the  houses  comprised   in  the  sellie- 
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ment   without   rent    untiltheir  doathg, 

Tho  settlor  was  one  of  tho  four  trustees 
appointed  uridor  tho  deed  of  sottloineut  and 
beyond  as'^anting  to  tho  deed  and  execut- 
ing the  document  tho  other  trustees  did 
nothing.  Qaestions  aroso  as  to  the  validity 
of     the    deed. 

Held,  that  the  deed  of  settlement  waa 
void  under  Muhammadan  Law,  for  no 
transfer  cf  possession  took  place  in  fact. 
It  could  not  be  said  that  the  settlor  did 
everything  that  he  could  in  order  to  transfer 
the  possession.  Ho  continued  to  manage 
and  enjc>y  the  property  after  the  execu- 
tion of  tha  deed  precisely  as  if  no  deed 
of  settlement  had  been  executed  and  the 
property  was  not  transferred  in  fie  names 
01  the  trustees  in  the  Municipal  and  Col- 
lector's books. 

Held,  algo  that  though  the  deod  waa 
not  a  wakf  and  Trusts  Act  applied  to  it 
yet  the  Transfer  of  Property  Act  expressly 
preserved  for  the  benefit  of  Muhammidana 
all  rules  relating  to  the  Muhammada-i  Law 
of  Gift,  and  possession  being  necessary  to 
validate   gifts,    the  deed    was    not   valid. 

Held,    further,   that    the    deed    could  not 
be    considered  as  a  testamentary  instrument. 
ABDUL    G\D\R  u.  TAJOODIN.  6  B.  li.  E, 
263     (SeeWokf) 
(1)  Shefi  Law. 

192  SiLit   by     ereditor     of    deceased  : — 
The  creditor   of  a   deceased    Mahomadan 

has  the  right  to  sue  such  of  the  heirs  of 
the  deceased  as  have  taken  the  estate  and  hag 
the  right  to  have  reoourse  to  a  single  heir 
only  in  case  all  the  assets  are  iu  the  handa 
of  that  heir.— PATHUMMABl  v.  VITTIL 
UMMAIGUABI.  26  M  734  at  738- 

193  Shaft  Law  -Ko  kaiis  Proper'y  given 
to  daughter  at  marriage— Custom. 

Among  the  Koukani  !Mahomedaus  Jahaz 
is  governed  by  tho  custom  that  Jeh  z  is  given 
as  bakshish.  It  is  not  Ariyal.  Propjrty  givea 
to  a  daughtar  by  the  father  on  the  occasion 
of  marriage  is  tiierefore  not  reclivimable  by 
the  father.     MAHOMEJ   v.  ZAHIROODIN. 

4  B  L  R  611. 

194  Shajls — Konkanis — Property  given  to 
daughter  at  marriage. 

Among  the  Koukani  Mahomedans  who 
are  governed  by  Shafi  Law,  the  property 
given  by  a  father  to  his  daughter  on  the 
occasion  of  her  marriage  is  by  way  of  an 
ariyat  or  loan.  According  to  the  Shafi  Law, 
in  tho  absence  of  appropriate  words,  the 
property  in  the  Jehaz  does  not  pass  ab- 
solutely to  the  daughter,  but  only  for  her 
temporary  use.  The  Shafi  school  itself 
possesses  a  substantive  system,  as  one 
inter  partes,  and  is  not  a  subordinate  off- 
shoot from  coexisting  schools.  The  speoail 
characteristic  of  the  Shafi  school  is  adher- 
ence to  precedent,  a  conservative  tendency 
that  would  resist  modification  by  fluctuat- 
ing customs.     MAHOMED  v.  ZAUlilOODllSr. 

5  B  L  R  8 

195  Shias—  Inheritanco— Principle  of  re- 
presentation—Third    class   of    heirs— Slirpital 
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disttibiition. 

Under  the  Shia  Mahomedan  Law,  the 
priDciplo  of  rcprodontatioa  applies  to  the 
third  class  of  hoirs  (similarly  as  it  does  to 
the  first  aud  second  classes)  and  the  in- 
heritance is  to  be  divid.^d  among  the  child- 
ren of  uncles  and  aunts  according  to  a 
stirpital  and  not  a  capital  distribution.  — 
AGA  MiEBALI  v.  BAIKULSANI.  6BLR 
8^6. 

(i;     SrEs  Succession. 

196  Spes  successions  — Creation  of  life-inter- 
est--A  vested    remainder— SJdas. 

The  creation  of  life-interest  is  allowed 
among  Shias.  During  the  period  of  the 
life-interest,  the  deferred  interest  can  bo 
dealt  with  by  way  of  sale,  gift,  or  otherwise 
provided  there  is  no  interference  with  the 
particular  estate,  aud  the  purchaser  or  donee 
could  deal  witli  the  interest  so  acquired 
by  him.  A  Mahomedan  can  create  a  definite 
interest  like  the  one  known  to  English  Law 
as  vested  remainder  ;  and  such  a  remainder, 
though  liable  to  be  displaced,  is  not  a  mere 
expectancy  in  succession  by  survivorship  or 
other  merely  contingent  or  possible  right  or 
interest,  but  an  intsrest  that  can  be  attach- 
ed and  sold.  17  1  A  201  P.  referred  to.  BANCO 
BEGUM  u.  MIR  ABED  ALI,  9  B.  L-  R, 
1162      But  See  contra  31   B.   165. 

197  S.  22  (/)— ilfaZe  lineal  descendants  — 
Mohanipdan  law  of  succession  not  applicable. 
5  A  L  J  377.  {See  N  WP.  and  Oudh  Tenancy 
Act  1901) 

198  *Spes  successionis'  unknown, 

A  mere  spt  s  successionis'  is  unknown  to  and 
is  not  recognised  by  the  Mahomedan  Law. — 
ABDOOL  HOSSEIN  MULL  \  u.  GOOLAM 
HOOSSEIN  ALI.  7  B  L.  K  743-  See  also 
8  B.  L.  B.   981—31  B.   165  to  the  same  effect. 

(j)   Succession 

199  Mahoviedan  Law  — Succesion  —  Oudh 
Estates  Act  (1  of  1869),  S.  22-TahLqdari  Es 
tale—Sanad,    absence   of — Entry   of  name  in 

List  in. 

M  H.,  a  Mabommedan,  died  in  1865.  Sum- 
mary Settlement  of  some  villages  was  made 
with  him  in  1858  but  no  sanad  was  grant- 
ed to  him  either  on  26th  October,  1859,  or 
subsequently.  In  the  year,  1869,  the  name 
of  M.  H.  wa=3  recorded  in  the  first  and  the 
third  lists  prepared  under  the  Oudh  Estates 
Act. 

Held,  that  the  succession  to  M,  H.'s  es- 
tate on  his  death  must  be  held  to  have  been 
regulated  by  the  ordinary  Mahomedan  Law 
and  not  iDy  the  rule  of  primogeniture 
in  the  absence  of  any  custom  or  of  any 
sanad  or  grant  by  the  Government  declar- 
ing thit  such  succession  should  be  regulated 
by  the  rulo  ot  primogeniture.  The  subsequent 
inclusion  of  his  name  in  List  III  and 
enactment  of  the  special  provisions  re- 
garding succession  in  S.  22  of  that  Act 
could  not  operate  retrospectively  so  as  to 
deprive  his  heirs  of  the  estates  which,  in  the 
absence  of  sanad  declaring  that  the  rule   of 
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primogeniture  was  to  be  the  rulo  of  suocea- 
■iion,  had  lawfully  vested  in  thorn,  iectioa 
22  of  the  Oudh  Estates  Act  applies  only  to 
those  estatea  which  aro  comprised  in  the 
sanad. 

Held,  also,  that  the  name  of  M.  H.  waa 
not  properly  entered  in  List  III. — ABDU3 
SAM.\D  V.  KURBAN  HUSAIN.  l^  O.  C-i 
213 

(k)   Trust. 

200  N666ssity  for  possession,  Transfer  of 
— Will  -Document  confirmed  by  operates  aa 
will— Express  trustee  de  son  tort— 7  B.  L.  R. 
45^29,  B.  567  Ool.  1752. 

(1)  Wakp. 

201  Burden  of  proof— Takia-Kutab  Oarhi 
in  Lahore—  Wakf  property. 

Held,  that  the  plaintiff,  on  whom  the 
burden  of  proof  lay,  had  failed  to  pvove  that 
the  Takia  Kutab  Garhi,  situate  in  Lahore,  is 
wakf  property  ;  that  whatever  the  origina. 
history  of  the  property  might  have  been  it 
had  long  since  passed  into  private  hands 
MUS3AMMAT  ALAH  JAWAI  v.  MUHAM- 
MAD  HASSAN.  82  P  W  R  1908  =  110  P. 
LRi908 

202  Burial  ground. 

A  land  which  was  used  as  a  burial  ground 
by  the  Mahomedang  for  a  number  of  years, 
was  confiscated  by  the  Government  on  ac- 
count of  the  rebellion  of  the  owners  during 
the  mutiny  and  sold  to  the  defendants. 

Held,  that  the  land  having  been  used  as 
a  cemetary  for  a  number  of  years,  the  pre- 
sumption would  be  that  a  dedicition  had 
baen  made  for  the  purpose  of  a  cemetery,  A 
dedication  of  this  kind  may  be  made  either 
by  actual  declaration  of  the  wakf  or  by  de- 
livery, i.  e.,  by  the  use  of  the  place  for  the 
purpose  for  which  it  was  dedicated.  The 
land  having  bean  delivered  for  the  purpose 
of  a  cemetery,  a  complete  wakf  whs  effected 
and  the  original  owners  had  no  proprietary 
title  to  it,  when  it  was  confiscated.  By  the 
confiscation  only  such  rights  were  confiscat- 
ed as  existed  in  the  rebels  at  the  date  of 
confi'jcation,  and  it  was  those  rights  only 
which  had  been  acquired  by  the  defendants, 
Consequently  the  use  of  the  land  as  a  ce- 
metery was  not  affected  by  the  confisca- 
tion and  pale -SALIG  RAM  v.  AMJAD 
KHAN,  3  A  L  J  546  =  A  W  X  1906  P  159. 

203  Burial  ground— Alienation  of  land 
pertaining  to  graveyard  Suit  by  members 
of  a  community.  78  P  L  R  1908  col  1387 
P  I. 

204  Shroud  and  burial  expenses  of  Saa« 
gidi,ti-M\imain&— Illumination  expenses  — Dis- 
tribution  of  sweets  and  sharbat  at  Muliaram 
Festival— ^Q.vci.Qin  shadi  and  Tabanai — Wakf 
in  favour   of  an    infidel — Imaml    L  -w. 

Per  Stanley,  0.  J.— The  distribution  of 
sweets,  shaibat  and  tobacco  and  also  money 
to  Muhammadans,  generally,  without  regard 
to  poverty,  however  meritorious,  cannot  be 
regarded  either  as  charitable  or  religious, 
unless  the  distribution  is  directed  to  be  made 
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in  view  of  the  poverty  of  the  recipients, 
and  8Uoh  application  of  the  profits  of  im 
moveable  proporty  does  not  come  within 
any  of  the  purposes  for  which  such  pro- 
perty can  bti  dedicated  for  all  time  as  luakf 
under    the  Shia    Law. 

If  the  distribution  of  food  and  sJiarbat 
to  Moslems,  generally,  cannot  bo  regarded 
as  religious  and  charitable,  the  salaries  of 
person  appointed  to  mako  the  distributions 
cannot  be  regarded  as  proper  expousea  in 
connection    with    toakf. 

It  ia  a  good  charitable  gift  to  provide 
for  the  burial  and  shroud  expenses  of  poor 
Saadati-viumnins,  but  illumination  expen- 
ses are  not  a  proper  head  of  expenditure  in 
a    wakf. 

The  gross  rental  of  a  village  amounted  to 
over  Rs.  6,000  and  the  net  profits  to  a  little 
over  Rs  2,000,  There  were  various  items  of  ex- 
penditure, buch  as  canal  rate?,  village  ex- 
penses to  be  met  out  of  the  profits  and  the 
Bum-total  of  these  items  of  expenditure 
amounted  to  Rs.  1,100  7  0.  The  balance  of 
Rs.  1,030  was  directed  to  be  applied  for  the 
purposes  of  a  wakf.  Upon  excluding  the  items 
of  expenditure,  which  were  not  valid  under 
the  Muhammaden  Law,  the  remaining  items 
of  expenditure  which  wore  properly  referable 
to  religious  and  charitable  objects,  amounted 
to  a  sum  of  a  little  over    lis.  300. 

Held,  that  this  was  not  a  substantial  de- 
dication of  the  property  for  the  wakf.  14  A. 
429;   25  A,  236  referred  to.    18,   M.   201    Appr. 

The  expression  saman  shadi  used  in  the 
deed  of  wakf  ivas  intended  to  mean  the  usual 
presents,  which  are  made  to  a  bride  on  her 
marriage.  The  purchase  of  the  parapher- 
nalia of  the  marriag<:s  of  virgin  daughters  of 
bhia  Sayeds  is  not  a  religious  or  charitable 
object  according  to  the  law  of  thai  Shia  sect 
The  meaning  of  ihe  word  Tabarrat  explained. 
SAYICD  MUSTAFA  u.  AMINA  BBQAIM,  2- 
A.  L.  J  119 

205  Ch'xriiahle  and  religious  object  only 
secoinLarij  but  primary  object  to  keep  prayer ly 
inalienable— Validity  of — Advcise  possession  of 
wakf. 

A  wakfnama  was  executed  by  a  TNIuham- 
madan  lady  and  her  husband  K.  Thj  bulk 
of  the  property  was  not  affecled  by  any  re- 
ligious or  charitable  trust.  The  rules  laid 
down  were  almost  all  expressly  directed  to 
securing  K.  in  the  full  enjoyment  of  the  whole 
estate  as  long  as  he  lived,  to  keeping  that 
estate  in  perpetuity  entire  and  inalienable 
under  efficient  management  by  a  siu^lo 
person,  to  maintaining  the  digriity  of  the 
family  and  to  maklrg  provision  for  its 
members.  The  religious  and  charitable 
clauses  were  no  exception.  They  were  an- 
cillary to  the  real  purpose  of  tho  deed, 
they  dealt  with  matters  naturally  incident 
to  maintaining  tho  dignity  of  tho  family, 
and  their  secondary  character  was  further 
apparent  from  tho  fact  that,  while  tho 
deed  purported  to  create  the  z^^a/c/ as  from 
its  date,  the  religioud  and  charitable  trusts 
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were  not  to  become  obligatory  till  after  the 
death  of  both  the  executants.  The  larger 
part  of  the  property  affected  by  the  deed 
belonged    to    A's  wife. 

Held,  that  tho  deed  created  no  valid 
wakf. 

The  executants  had  a  daughter  A,  who 
died  after  hor  mother  but  before  her  father. 
It  was  contended  that  as  the  father  of  A.  re- 
mained in  oxolusivo  possession  of  the  property 
for  a  period  of  about  14  years,  tho  claim  of 
tho  hnirs  of  A.  to  her  sliare  was   barred. 

ift'i^^Z,  that  the  oc>ntj;itioii  was  not  vjiliJ, 
for  the  possession  of  A's  father  oould  not  ba 
consideced  adverse.  M\ULVl  HaIYIU  MU- 
HAMMAD MUNaVVWvR  u.  H\ZIA  BtBI. 
9  0  W  N  625-M  L  J  1905  P.  261-27  A. 
230  (P-  rj.) 

208  Ck'irilable  mid  relirjiou<i  object  only  sc» 
coiidary  primary,  object  to  niakt  proper  y  in- 
alieriable  —  SubitauliaL  dedlc  ition  to  settlor's 
family  in  perpetuity  ~  Small  inconii  mide 
waqf. 

Held,  after  considering  the  terms  of  tha 
deed  of  waqf,  that  as  the  effect  of  the  deed 
was  to  give  the  property  in  substance  to  tha 
settlor's  family  in  perpetuity  and  not  to 
charitable  purposes,  there  was  no  valid 
wjkkf  under  Mohamm^da"  law.  Nizam  id- 
din  Gulam  v.  Abdul  Qifur  (H),  Abdul 
Gafur  V.  Nizimudin  (1),  Ragimiva  Dimr 
V.  Abdul  Fata  Mahomed  lsl>  k  (3),  Abdul 
Fata  Mahomad  Ishak  v.  Rasamvya  Ubur  (5) 
Murtazai  Bibi  u.  Jum  la  B.bi  (7),  Mihammad 
Munawar  Ali  v.  Uaaolm  Bibi  (8),  Kale- 
Ijola  Sahib  v.  Nus3erulijn  S  lub  (i),  MujiH 
unissa  v.  Abdur  llalin  v2>,  P.it'.ra  Ku  ti 
V.  Avathalakutti  (3),  B^azluc  Rahim  AjU 
Ahmudu  Mahjm^d  Objdul  Azim  (1>,  Maho- 
med Ahsauulla  Chowdhry  v.  Amarchand 
Kundu  (5),  Mohammod  Israil  Khan  y.  Sashti 
Churn  Gho.so  (G),  Daoki  Pershad  i'.  loaitul- 
lah  (7),  Luchmipit  Singh  u  \mir  Alu;n  (8) 
Jugatmoni  Chowdrani  V.  Rjmj'oni  Bibje  (9), 
and  Fatima  Bibeo  u.  Tho  Advooi-fci  General 
of  Bombay  (10),  referred  to.  sYi'^D  MU3- 
TAF\  alias  MfR  AGllA  o.  ABDUfj  UAH- 
MAN  KHAN  AND    ANOTHER.     8  0  C  379. 

207  Charity— Discratioii  oi  tru^ieos  — 
Benefit  of  family.  23  A.  2S3  (P.  0.)  Col.  403 
P    It. 

208  Gomprmiliie  in  a  suit  by  an  heir 
agiihst  a  mutwalli — liel  gioils  endoiommt-^ 
Wakf—Sni!.  against  muwAui  by  hiir —  Com- 
promise recjgnising  validity  o/' wakf  nam  ih  — 
Subs'-guent  suit  by  a  oediior  of  the  lulr 
to  kiue  tJid  wakf  declared  invMtd  -Main- 
taimdnlihi    of   suit. 

0.10  D.  executed  a  lo^ikfnxmih,  and 
constituted  tho  defendant  the  m'Uioalli.  Hia 
widow  M.  brought  a  suit  against  the  de- 
fendant for  recovery  of  pjssession  of  her 
share  of  tho  e?tate  loft  by  her  decjased 
husband.  In  that  suit  the  defendant  set 
lip  the  loakfnamah  in  answer  to  her  claim. 
TiiQ  suit  was  compromised,  and  a  sdenamah. 
was  executed,  in  which  she  admitted  the 
genuineness    and    validity   of     tko    loakfna- 
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viah.  There  was  a  nioviaion  in  tho  ivakf- 
?ia?Ha/t  that  if,  at  tin  instanoo  of  a  third 
party,  the  loakfnamah  was  declored  iovalid, 
tbo  terms  of  tho  solenamnli  should  uot  affect 
or  interfere    with  her   righta    of    inheritance. 

Antecedent  to  tho  institution  of  the 
Huit  she  had  borrowed  certain  sums  of 
money  from  tho  phiiutiff.  Ho  recuverod 
judgment  against  her  and  in  exf-cution  of 
the  decree  sought  to  attach  and  sell  the 
lady's  interest  in  some  of  the  properties 
covered  by  the  wah/naviih.  Being  unsuc- 
cessful he  brougbt  a  suit  for  a  declaration 
that  the  wakf  was  invalid  and  illegal,  and 
that  it  could  not  stand  in  his  way  of  re- 
covering his  dues  by  salo  of  the  properties 
to  which,  but  for  the  luahf,  tho  judgment- 
debtor,    tbe  lady,   was   eniitlod. 

Held,  tbat  the  plaintiff  was  entitled  to 
bring  the  suit,  to  have  it  declared  that  the 
ivakjnamah  and  tho  solenamaJi  were  not 
binding  on  bim  and  that  the  wakf  was 
invalid  and  illegal.  MUHAMM  \  D  BUKHT 
V.  AZMAN   REZA.     10  C.  W.  N.  560- 

209  Condition  suspending  operation  of 
wakf -naviah— Invalid  loakf— Condition  that 
wacifnamah  should  not  take  effect  until  re- 
gistration. 

According  to  the  Shia  law,  it  is  one  of 
tbe  essential  conditions  precedent  to  the  val- 
idity of  a  wag^f  that  it  should  not  be  ren- 
dered contingent  upon  any  future  event,  whe- 
ther such  event  is  likely  or  possible  to  oc- 
cur, or  even  when  it  is  certain  to  occur, 
such  as  the  beginning  of  the  next  month,  or 
the  occurrence  of  the  death  of  the  wagf. 
Hence  when  a  Mahomedan  of  ths  Sliia  sect 
executed  a  loagf-namah  in  which  it  was 
provided  that  "  this  deed  of  loagf  shall 
come  into  force  from  the  date  of  its  regist- 
ration, no  one  shall  be  at  liberty  to  take 
any  objection,  etc,"  it  was  h'ld  that  this 
condiiiun  was  repugnant  to  the  doctrine 
of  the  Shia  law  and  ihe  waqf  was  invalid. 
Agha  All  Khan  v.  Altaf  Huss;iiii  Khan,  (I  L 
B.,    14  A  429)    referred    to.     SYEDA    BIBI    u. 

MUGHAL  JAN.  AWN  1802  P  82  =  24  A 
231 

210  Creation  of  —  Shias. 

Held,  that  accordirg  to  the  Mahomedan 
Law,  applicable  to  the  Shia  sect,  the  ^se  of 
the  word  '•  waqf  "  to  create  a  valid  waqf  is 
not  essential,  but  other  words  purporting  to 
effect  a  transfer  may,  when  read  together 
with  surrounding  circumstances,  be  sufifi- 
cieut  to  creat  a  valid  waqf.  SALIQ  UN- 
NISSA  V.  MaTI  AHMAD.  A  W  N  1903  P 
74  =  25  A  418. 

211  Creation  of— Tower  of  Shia  fco  create 
valid  wakf  by  will— Admissibility  of  evidence 
— Statements  as  heirs  made  in  accordancce 
with  practice  of  public  office.  25  A  236  (P  0) 
col  :  720    P  II. 

212  Creation  of— Presentation  of  docu- 
ment without  du  e  authority-Family  endow- 
ment ineffective  as  a  wakf.  23  A  233  (PC) 
col :    486  P  I, 


Mahomedan  Law    .(Contd) 

213  DicvGO  directing  sale  of -Wakf  pro- 
perty—  Claim  as  trust  property  agait.st  its 
attachment.  18  M  L  J  21—31  M  125  ool  : 
1125  P  I. 

214  Delivenj  of  possessio7i  if  necessary 
for  loagt . 

Held,  following  16  A  821,  that  a  wakf 
must  divest  himself  of  his  own  personal  pos- 
session of  the  waqf  property  and  that  a  mere 
declaration  of  the  dedication  by  him  is  insuffi- 
cient to  effect  a  valid  wakf.  CHaNDRAMA 
BIBI  V.  MAHOMED   ISaK.     2N  LR    168. 

215  Delivery  of  possession  if  necessary  for 
wakf. 

A  wakf  maker's  mental  act  although 
afterwards  suffioiently  expressed  in  conduofe 
will  not,  unless  clothed  in  appropriate  wordf, 
create   a  valid  wakf. 

Per  Curiam  J.  :  — We  do  not  think  that  a 
mere  statement  in  a  will  of  some  gift  in  the 
past  can  be  referred  back  to  the  date,  still 
undetermined,  when  that  gift  is  afterwards 
alleged  to  have  been  made,  or  that  such  a 
narrative  statement  can  in  any  view  be  ^i 
adequate  substitute  for  the  oral  declaration 
of  dedication  to  God,  which  the  Mahomedan 
Law  appears  to  us  imparatively  to  require, 
byncbronously  with  the  act  of  dedication 
itself. 

There  is  a  plain  distinction  between  giv- 
ing charity  and  declaring  that  one  has  given 
in  charity.  And  for  the  purpose  of  fixing 
the  origin  of  the  wakf,  if  there  was  a  wakf  at 
all.  the  mere  statement  in  a  will  that  at 
some  past  date  the  testator  had  set  apart 
such  and  such  funds  for  charitable  objects 
is  of   comparatively  slight  value. 

Where  there  has  been  no  actual  delivery 
ft  reasonably  clear  declaration  is  necessary 
to  create  a  wakf.   BANUBI  v.  NAESINGRAO 

9BLR91  =  3B  250 

216  Construction  of  deed — Dedication  of 
properly  -  Religious  and  charitable  uses-Fami- 
ly a ggrandisimsnt  — Succession  of  life- estates — 
In  ten  Lion, 

Where  by  a  deed,  not  intended  to  take 
effect  during  his  life-time,  a  Mnbammadau 
professes  to  dedicate  his  property  to  God,  but 
directs  that  only  one-fourth  of  the  proceeds 
of  such  property  be  expended  for  religious 
and  charitable  uses,  tho  remainder  being  used 
for  the  purposes  of  the  family,  and  where 
it  appears  that  the  true  intention  of  the  ex- 
ecutant was  to  tie  up  the  property  for  fami- 
ly  aggrandisement,  and  to  create  a  succession 
of  life°estates  in  the  &o-called  mutwalis,  un- 
der the  garb  of  wakf,  such  creation  being 
repugnant  to  Muhammadan  Law — 

Held,  there  was  co  valid  wakf,  but 
merely  a  charge  upon  one-fourth  of  the  pro- 
uertv  for  relieious  and  charitable  purposes. 
ALAJNIGIR  KHAN  v.  KAMR  UM-NESSA 
KHANUM.    4    C   L   J   442-  ,       ^ 

See  for  other  facts  Col.  243  and  1867 
P  I. 

217  Constritction  of  dccMuent. 

The  plaintiff,  a  Muhammadan  lady, 
brought  a  suit   against  the   defendant  claim-' 
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iog  corfaia  property  under  tho  Mahanima- 
dau  Law  of  inlioiilauoo.  The  d-fonco  was 
that  the  property  was  ivaqf  property.  Tbo 
cotitentiou  on  behalf  of  the  plaintiff  was  that 
the  documotit  wns  invilid  as  a  loaqf-nnviah 
because  it  did  not  dedicate  the  corpus  of  tho 
property,  wliiol)  was  land,  but  only  tho  prc^fits 
of  it,  to  piou-!  and  charitabUi  uses.  The  deed  of 
wa^/ ooDtaiued  the  following  pasrsage,  "I,  the 
executant,  shall  during  my  life  time  remjiin 
in  possession  of  the  aforeside  land  as  a 
mutaiualli  (superintendent)  from  the  date 
of  the  execution  and  completion  of  this  deed 
of  loaqf,  and  sp^nd  tho  annual  profits  of 
it,  amounting  to  Rs.  60,  on  the  charitable 
objects    mDntionod  below." 

Held,  that  the  statement  indicated 
clearly  an  intention  to  dedicate  tho  orpus 
of  the  property  as  well  as  its  income  and 
not  only  the  income  to  religious  purposes, 
and  so  it  was  a  good  and  valid  waqf  under 
the  Muhammadan  law.  ILAHI  BEGAM  v. 
ABDUL  AZIZ  KHAN.     I  A  L  J  624  =  A  W 

N  1904  P  173. 

218  Essentials  of — W&ki  — Illusory  gift. 

A  luakfnaind  to  be  vali^  must  be  a 
gubstantial  dedication  of  property  to  a  re- 
ligious or  chdritable  purpose.  When  the 
effect  of  the  deed  is  to  give  the  property 
not  in  subatanoe  to  charitable  uses,  but  in 
substance  to  the  grantor'^s  family,  tbo  wakf 
is  invalid.  PAZLUR  RAHIM  ABU  AHMAD 
It.  MOHOMED  OBEDUL  AZIM  ABU  AH 
SAN,   80:c  666 

219  Essentials  o/— Shias— Wakf — Requisites 
for   a  valid  Wafk. 

On  the  7th  May  18T8  one  F.  A.  K.,  a 
Muhammadan  of  the  Shia  sect,  executed  a 
deed  purporting  to  be  a  wdkfnami  of 
the  whole  of  his  property.  It  was  not 
attested  until  the  lith  May  and  it  was  re- 
gistered ou  the  13th  May.  On  the  11th 
May  F.  A.  K.  executed  a  will  which  was 
also   registered   on    the   13th  May. 

In    the  luakfnama   there     was    no    dedi- 
cation   to   any   charitable    or    religious  uses, 
nor   any   dedication,    whether   immediate  or 
ultimate,   for    the  benefit   of  tho    pjor.     Un- 
der   the    first    part  of    the  loalcfnanii  the  set- 
tler  assumed    possession    as   mu'iualli   of  the 
endowed  property  untrammollod  by  any  de-  i 
dication    to    any    purpose,    or    by  any    direc    ' 
tion    as    to  how  he  was    to   use  the    revenue,  t 
In    the    deed   it   was   stated     that   after    his 
death    "every    thing    shall    be     always    done 
in    accordance    with    the    terms    specified    in 
the  will." 

As  in  the  loaqfnama  the  settler  stated 
in  the  will  that  the  property  should  not 
be  suljct  to  the  law  of  inheritance.  He 
appointed  his  son  to  be  mu'ioalii  with  his 
wife  as  the  sou's  guardian  during  his  mi- 
nority for  tho  poforminoe  of  the  affairs 
mentioned  in  tho  will  in  accordance  with 
the  lulcs  of  practice  therein  stated.  The 
guardian  was  directed  to  act  under  the  ad 
vice  of  three  of  his  relation.  The  muttvalli  : 
was  always   to  be  ono  of   the  settler's  descoa 
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dar)ts  and  in  case  of  a  failure  of  male  deacon- 
dant  then  a  ftmale  or  a  relative  or  an  able 
man  of  !in-ther  sect  was  to  bj  appointed  as  a 
paid  viuliunUi.  Th«  will  also  provided  that  if 
the  settlor  loft  any  dob's  the  succeeding  mut- 
wali  should  pay  them  first  of  all  by  curtail- 
ing all  tbi'    expenses. 

The  plain  tiffs,  who  were  members  of  the 
family  of  the  settlor,  sued  tho  defendant^  son 
of  the  settlor,  to  be»removed  from  the  office  of 
mutwalli  of  the  property  and  to  set  asi-da  a 
sale  held  in  euforcem-inG  of  a  mirtgago  de- 
cree against  the  defendant.  The  mortgagees 
were  also  defendants  in  the  case.  The  proper- 
ty remained  in  the  names  of  the  settlor  and 
his  son  in  the  revenue  records  as  proprietors 
and  not  as  mutwallis. 

Held,  by  Burkitt,  J,,  that  the  apj^opria- 
tion  wa.s  not  nugatory  as  being  a  testamen- 
tary waqf,  for  the  appropriation  if  valid  was 
complete  under  the  terms  of  the  waqfnama 
but  the  v.aqf  was  invalid  as  there  was  no 
dedication  of  any  sort.  The  condition  in  the 
will  that  the  mutwalli  was  first  of  all  to  pay 
waqf's  debts  was  alone  sufficient  to  vitiate 
tho  waqf,  and  it  appeared  that  no  effect  ever 
was  given  to  the  waqfnama. 

Per  Stanley,  C.  J.,  that  one  of  the  essen- 
tial conditions  of  a  valid  dedication  was 
wanting  and  the  waqf  was  consequantly  void 
and  that  the  will  could  not  euro  the  defect 
as  according  to  the  law  property  cannot  be 
mide  waqf  by  will.  The  operation  of  the 
[  vvciqf  was  in  fact  suspended  during  the  life  of 
the  waqif  which  is  not  permitted  by  the  Shia 
!  Law.     HAMID  ALI  v.    MUJWAR;  ^HUSAIN 

I  KHAN.    W  N  A  1902,  P  51-24,  A-  257 

I      220    Family  settlement— Wakf.    Conditions 
I  as  to  creation  of 

The  mere  fact  that  a    document  is  callad 
I  a  wakfnama    does  not  necessarily  imply    that 
i  it  is  such  a  wakfnama    as    is   meant   by    the 
Muhammadan  lawyers.     To  be   a    true    wakf 
!  the  provisions  of    the    document   must    be  of 
a  religious  or  charitable  character.     A  family 
settlement  if  it  entails    provisions  for    perpe- 
tuity must  be  governed  by  the    laws   relating 
to  ordinary  settlements,    and  it    does  not    be- 
come a  wakf  merely  bacause  tho  document    is 
called  a  wakf.     If  the  provisions  of  the  settle- 
ment   would    be   bad    by     reasons    of    public 
pjlicy    or    the  doctrine    of    perpetuity,    then 
those    provisions    would    not    become    valid, 
simply   because  they  are  laid  down  in  a  docu- 
ment which  tho  settlor  calls  a  wakfnama.     In 
order  to  ascertain  whether  or    not  the  proper- 
ty has    been   validly    dedicated    to   charitable 
and  religious  usage,  the  Court  must   look    at 
all  its  provisions  and  ascertain  the   intentions 
of  the    settler    whether  it    was    his  intention 
substantially  to  settle  the  property    on    religi- 
ous and  charitable  trust    or    whether    it    was 
merely  a  cloak  to    veil    a    family    settlement. 
If  the  property  has  been    subbtantially  settled 
on  the  religious    and  charitable    trusts   then 
the  mere  fact  that  a  portion  of   the  income  of 
the  family  is  set  apart  for  the  maiutouaucu  oi 
the  descendants  of  the  settler  or  of  the  ssttler 
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binisilf  will  I  ()|  hivalidalc  (ho  document.  If, 
on  tlie  other  hand,  Ww,  proptitty  has  boon  sub 
BtHotially  Hc'ltUd  on  family  Irusia,  ai.d  only  a 
portion  of  the  incnnio  is  divided  for  loligious 
and  charitabh-  UKt^,  (hen  by  (he  iricro  fncL  of 
Buch  ohm  itahlc  trvuL  haviig  been  incorpo- 
rau'd  in  tlic  deed,  the  family  aettlomont  does 
not.  bccomii  valid.  No  particular  fraction  of 
the  prop  rty  or  of  the  i'  c( mo  is  nqnisito  in 
order  to  validate  the  docum-nt;  as  a  wakf. 
It  is  loft  to  the  »'ourt  having  regard  to  all 
the  foots  of  the  case  and  circumstances  relat- 
ing to  the  piop^riy  t(^  nsccrtain  whether  the 
fvcpc-rty  has  been  subst,ai.  tin  lly  dedicated  to 
cbnrily  or  i  ot.  In  considering  wbotbor  it  is 
a  true  wakf  uv  whether  it  is  merely  an  illu- 
sory dccunient,  the  ('ourt  must  have  regard 
to  the  quest  ion  whether  the  wakf,  (that  fs 
the  eliK^ilnblu  Irnsi)  came  into  operation  at 
once  or  at  what  period.  If  the  charitable 
trusts  are  to  come  into  operation  after  a  very 
loijg  time,  alter  an  indefinite  period  of  time 
or  nftcr  the  (Xiinctionof  gerjorations  wliich 
may  tfik^'  ycnrs  to  be  txiinguished  in  that 
case  the  document  mast  be  treated  as  merely 
an  illusory  wakf.  MaHOMKD  HASSAN  v. 
MAHAMED    IBRAHIM.     5  B  L  R  624. 

221     Faviily  settlement     Wakf.     Conditions 
as   to  validiiii    of. 

The  mere  charge  upon  the  profits  of 
the  estate  of  certain  items  which  must  in 
the  course  of  time  uec-essarily  cease  being 
confined,  to  one  family  and  which  after 
the  lapse  will  leave  the  whole  property  in - 
tact  for  tlie  original  purposes  for  which 
the  endowment  was  made  does  not  render 
the  endowment  invalid  under  the  Muham- 
madan  Law.  The  question  in  every  case 
is  whether  the  gift  to  the  charity  is  of 
an  illusory  or  substantial  character.  13  W 
R  235;.  22  Cal.  619  (P.  C.)  foUoived.  9  Cal, 
16.    referred  to. 

In  case  of  a  loakf  the  appropriation 
and  dedication  in  favour  of  charity  must 
be  at  the  time  such  appropriation  or  de- 
dication is  made  so  complete  that  it  should 
not  be  in  the  power  of  the  donor  or  set 
tlor  to  reeall  it  ever  afterwards.  It  should 
be  such  that  no  proprietary  interest  is  re- 
served  by  the  settlor  and  the  property  is 
effectually  and  once  for  all  dedicated  to 
charity  and  constituted  charity  property 
leaving  no  power  to  the  settlor  to  recall 
the    trust    and    regain    the    ownership. 

Where  the  trustor  eonstituied  herself 
trustee  for  life  and  the  trust  declared  she 
was    at    liberty  to    substitute    new    uusLs  — 

Held,  that  this  did  not  render  the  trust 
invalid.  ASSOOBAI  v.  NOORBAI.  8  B  L 
K  245- 

222  Family  settlement— Wakf  nominally 
for  pious  purposes,  but  really  for  maintenance 
of  a  particular  family.  11  0  C  48  Col  5i9 
PII. 

223  Illusory  trust— Presentation  of  docu 
ment  without  due  authority  —  Family  en- 
dowment ineffective  as  a  wakf,  11  M  L  J 
68-23  A  233  (P  0)  Col  486  P  I, 


Mahomedan  la^v    (Contd.) 

llluaory  trust  —  PosseF.fiio7i  --  Evidence — 
Conduct  oj  tvakif—Wakf  of  shares  in  n  com- 
2)avy 

The    plainliff.s    brought    (his   8uit    to  ob- 
tain   a  declaration      (hat     two     vvnkfi  amaha 
dated     27ih    November    1895   ard    20lh  May 
1R97    respictively  were  not   and  never    inten- 
ded  (o    bo   good    and  valid  instrum-nte  or  ta 
crcnti!    nty    tius'  and    (hat    in  mj  far    as  they 
purported    to    create     any    tru.st     they    were 
l)ad  in    law.     Tho  plaintiCfd'    obj<ctioiiB  were, 
firstly,    that  the   instruments  whtoh   purport- 
od   to    be    dicds    of    wakf    were   in    that  ih«y 
were    not    intended    to    bo  and  were    not  act- 
ed   upon    as     wftkf    but     woro    in     reality    a 
provision    for    the    fnmily    of    the   wakif    un- 
der the  guise  of  a  wakf  ;    secondly,  that  there 
was    no    such   delivery   of   possession    as    waa 
required    by    the     law    opplicable     to    Su:ini 
Muhammadans,    tho  authority  of    Abu  Yusaf 
in    this    respect    being    postponed    to    that  of, 
Mahomed;    thirdly     that    the     alleged   trusts 
were    vague,    b/.d  for    uncertainty  and  i    cap- 
able   of    execution,    fourthly  that  the   wakfs,, 
if    valid,    were    of    a    testamentary    character 
and    could    only    operate   as    to    one-third  of 
the  property    dealt  with  thereby,    fifthly  that 
the    second    wakf    could    not     in    any     event 
operate    to    the    extent    of     more    than    one- 
tnird   of    the    property    dealt     with    thereby,, 
as  it  was    alleged  to  have    been  ex'^cuted  dur- 
ing   m.ortal   sickness,   six^.hly,  that    assuming, 
that  it  was    otherwise   valid,  the  second  wakf 
was    of    no    effect     as    regards    tbe     value    of 
shares   in    a    limited   company    which    could 
not    be    the    subject   of    appropriation. 

Beld,  that  the  intention  of  the  settloi; 
must  be  gathered  from  the  document  itself. 
It  was  wholly  immaterial  whether  the  pro- 
visions were  carried  out  or  not,  for  that  is  a 
matter  of  breach  of  trust  only.  That  though 
evidence  showing  the  manner  in  which  the 
document  was  related  to  existing  facts  was. 
admissible  evidence  tendered  to  show  that 
it  was  never  intended  to  be  given  effect  ta, 
and  was  not  given  effect  in  fact  was  not  ad- 
missible. 

That  according  to  Muhammadan  Law 
a  waqf  cannot  be  created  of  shares  in  a  com- 
pany. 9  O  L  R  6G  F.  Appeal  from  O.  IX 
No.  110  of  1900,  10. h  June  1902  Diss.  9  0  at 
P.  G07  leferied  to.  KULSOM  BIBEE  v.  GO- 
LAM  HOSSEIN  CASSIM  ARIFF.  IQ  C  W 
N  449. 

224  Mosque  — Power  of  Court  to  settle  a 
scheme— Law  of  Mauritius -Exclusive  right 
of  a  class.     13  0  VV  N  26  (P.  C  )  701  P.  1 1. 

225  Of  moveable  property— Government 
security —Trust  property,  appropriation  of, 
if  renders  secular.     20  L  J  218  Col.  298  P.  II. 

226  Of  moveable  yro'perty—Wag^f—Wagj 
of  money  held  to  hs  valid. 

Held,  that  according  to  the  Mahomedan 
law,  a  waqf  of  moveable  property  may  be  va- 
lidlv  coDtiuued.  Fatima  Bibee  v.  Arif  Is- 
mai'lji  Bham.  (9  0  L  li  66)  dissented  from. 
ABU  SAYID  KHAN  v.  BAK,AR   ALL     A    W 

N  1902  p.  1=34  A  190. 
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227  Of   vwvcable  properly  —  Shares   in    a 
Jjimited  Ccmpavy. 

Shares  id  a  limited    company    canoot    be 

the  sub] 'cL  of  a  valid  waqf  under   llio    INIalio-  j 

medan    law.     BAl    FaTIMABAI    v.    GULAM  I 

HUSKN.    9B    Xi  R  1887  | 

228  ^J^tlwali—  Appo'i n ' vicnt  of  —  Appoint-  1 
Vient  of  successor  dyi-  g  vmitcali. 

Jlild,  Ibat  there  is  uolhing  to    prohibit   a 
dying  a  mutwali   from  appointing  a    Strang  r 
as    his    succfssor    to    the   officQ     of   Mutwali.  i 
SHEIKH  A  Mill  ALT  v.  SYED    WAZIU    HY- 
PER.    6CWN876 

229  Mutionli—Endownunt — Religious  tricst 
—  Mutwali — Right  of  a /(mile  to  be    appointed 
Viutw  a  Hi— Consent  deciee  giving  prefeience    to 
lineal    descendants     of   settlor  —  Soniot    lineal  • 
descendant  a  wiWian  and  a  Babee — Unoithodox  i 
Jdahoviedan  —  Discretion  of   Court    in    s  leotiou  j 
of  tuistee  under  decree  giving  it  power  to   ap-  \ 
^oint.  I 

By  Mabomedan    Law    there   is    no    legal  I 
prohibition  against  a  woman  holding  a    mut-  j 
walliship,  when    the  trust  by    its    nature    in-  j 
volves  DO  spiritual  duties   such    as  a    woman   j 
could    not   properly    discharge    in    person  or  I 
by    deputy.     A  consent   decree  made    by    the  | 
High     Court    at     Calcutta    on     appeal    from 
&  decision    of  the    Recorder   of    Rangoon    di- 
rected   that    the  trustee    of  a  Mahomedan  re- 
ligious trust  should  retire,    "and    that   a  new 
trustee  be  appointed    in    this   place     by     the 
Chief  Court  of  Lower    Burma,  preference    in 
«uch  appointment  being   given    to    the    lineal 
descendants  of  the  settlor."     The  settlor    was 
a  Mahomedan  of    the  Sliiab  sect.     His   eldest 
Und    only    really    eligible,    lineal    desoendaut 
Vraa  his  daughter,  the  appellant,  who  clainaed 
the   righi:  to     be    appointed.     She,    however, 
VIB.S  not  an  orthodox  INIahomedan,  but    a   Ba- 
bee.    The  Judge  exorcising  Original  Civil  ju- 
risdiotiou  in  the  Chief  Court,  found  that    she 
was  not  disqualified  either  by  her    sex    or  on 
the  ground  that  she  was  a  Babee  and  appoint- 
ed her  mutwalli  of  the  trust.     The  Judges  on 
the  appellate  side  of    the  Chief    Court,    wbib 
agreeing  with  the  first    Court    that    the    lady 
vraa  not  disqualified,  held  that  in  selecting    a 
trustee  they    had    a    discretion,    which    they 
exercised  by  declining   to  appoint    the   appel 
lant,  who    (they    held),  could    only    discharge 
Xnany   of    the  duties  of    the   trust    by    deputy 
and  as  a  Babte  would  nob  take  such    interest 
in     the  religious    observances    of    the    Shiah 
Bohool  as  one  of     the  Shiah  sect. 

Held,  by  the  Judicial  Coirmittee  that 
the  Chief  Court  had  a  discretion  in  the  ap- 
pointment of  a  trustee,  which  under  the  cir- 
cumstances they   had  rightly  excrcijed. 

Held,  also,  that  no  absolute  right  of  the 
lineal  descendants  of  the  settlor  to  be  ap- 
pointed was  established  by  the  authorities 
cited  in  the  present  case,  in  which  tho  set- 
tlor had  not  prescribed  any  line  of  devolu 
tion.  SHAHOO  BANCO  v.  ALiA  MAHO- 
MED JAFFEU  BINDANEEM      4  A  L  J  80 

,^9  S  L  R  85-2  M  L  X  49  =  17  M  L  J  52  = 
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4  L  BR  66- 
84  C  lis  (P 


5  0 
C) 


L  J  184  =  11  C  WN297 


2S0     Mnttuali-  Zcibadi    custom   being  "ne'a 
own  mni awallia  not  illrgnl 

'i  he  plaintiffs  1  rcught  thiesuit  under  fioo- 
tion  30  Spicific  lUli.  f  Act,  pra\  it  g  {l)(liiita 
Qccdofs.lo  of  certain  land  and  a  mo>que 
standing  on  iL  might  be  oidcrod  lo  bii  deli- 
vorod  up  and  cancelled  ;  (2  ihat  it  might  be 
dtclared  t'iut  the  land  and  mosquf;  wcra 
wakf  and  therefore  inalienable:  (M)  that  the 
d'-f -ndant  nppollant  might  bo  ordered  to 
pH,y  the  cost  of  the  suit,  and  (4)  thai  the 
court  might  grant  any  further  or  other  re- 
lief to  winch  plair. tiffs-respondents  might 
be  entitled.  The  additional  District  Judge 
granted  them  a  decree  as  pr&yed  for  only 
adding  that  they  were  entitled  to  worship 
there  and  to  whatever  other  rights  they  were 
in  consequence  entitled  under  MahoniLdan 
Law.  It  was  contended  in  second  appeal  by 
appellants  that  under  the  Burmese  Regime 
the  Zerbadi  Mabomtdans  of  Mandalay,  to 
which  class  the  parties  belonged,  were  ignor- 
ant of  Mahomedan  Law  and  followed  the 
customs  of  their  Burmese  Budhist  neigh- 
bours, that  DO  mutawalli  was  ever  appointed 
in  their  dedication  of  mosques  and  conse- 
quently the  endowment?  all  failed  and  the 
property  dedicated  remained  the  property  oj 
the  founders  whose  position  as  balitagas  was 
similar  to  that  of  Budhist  kyaungtagas,  final- 
ly that  the  allegations  of  dedication  and  ap- 
pointment of  a  mutawalli  were  improted  fab- 
rications, the  purpose  of  which  was  ^o  in- 
terfere with  defendants  appellants'  control 
and  management  of  the  mos-que.  It  was 
further  asserted  that  in  Zerbadi  dedications 
the  founder  while  retaining  the  owncrohip 
does  so  subject  to  the  reservation  that  he 
cannot  divert  the  property  to  another  pur- 
pose and  is  the  sole  mutawalli  and  trans- 
mits the  light  of  management  and  con- 
trol to  his  children.  It  wa=  also  stated  that 
defendant-appellant  uevt-r  wished  to  inter- 
fere with  the  entry  of  plaintiffs  respondents 
into  the    mosque    for    prayer. 

Rdd—i\xdu\,  an  ondowmer)t  does  not  fail 
if  there  is  no  mutawalli  expressly  appoint- 
ed and  a  man  who  found  a  moque  med 
not  expressly  name  himself  ujuuwalli.  The 
Zerhadis  customary  piactice  of  being  their 
own  mutawallis  is  not  illegal  and  there 
was  no  good  ground  for  the  tuggestiou  that 
Zeibadi  dedication  were  not  valid  wukfs 
by    reason    of    this  practice, 

Hdd  flZsj  — that  there  was  notbi'-g  to 
show  that  a  mere  temporary  pi:iuii.-sioD  to 
pray  was  intended.  It  wi»s  plain  that  the 
mosque  was  intended  to  be  usjd  fur  prayer 
''  for  ever."  The  defe.idaut-appullaut  did  not 
dispute  the  right  of  plaimifis-f.  !-poi;deut3 
as  Mabomtdans  to  pray  in  the  t>io  que.  It 
followed  that  whether  theie  ^vas  an  ex- 
press declaration  or  not  the  nutque  was 
constituted    a  wukf. 

Wilson's  Digest  of  Mahomedan  Law» 
page  285  Amir,  Aii's  Mahomedau  Law,  pages 
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174,  185,  304  and  BIG. 

SbucU-nt's  Hand  Book  of  Mahomedan  Law 
by  Amir  Ali,  \y.\cQ  107. 

IBaillin'rt  l')i>j[o.st,  pago  615  referred  to. 
UBR  I90I  PI 

231  Of  rr..li'.3  of  land  only  invalid - 
Charge  V  r  itiou -- Dedication,  'i  0  L  J  1Gj6 
Col  391  P  11. 

232  Sajj  id  uiaahiti  —  Arpointm^nfc  of-  - 
Tombs  of  ordi'iary  individual —Creation  of 
valid  w;\kf.     G  13  L  II  1058  col  ;  8^2  P  II. 

233  Shijl  and    Htnaji  Wakf 

Tbere  is  no  din''.'ronco  between  tbe  Shafi 
and  tho  Hanafi  law  iu  resp'^ci-  of  settlomonts 
in  favour  of  descojidanf.s  ol  vhe  settlor  witl) 
the  ultimate  benefit  for  tho  poor  in  the  case 
of  failure  of  final  male  desccudants.  As  such 
wakfs  are  bold  to    be    it.  valid  -  n    the    case  of 


Hanafis    it    follows    that     tl 


ley 


are     invalid 


in  the    case    of    shafis.     5  B     fj    H-   G24  ;  27  0 
619    refd.  to.     MAHOMED    AB    ULLA    JIT 
AKER    V.   ABDUL  REHMAN  JlTAKEB.     9 
B  L  R  998 

234  Testamentary  wakf— Doctrine  of  Tan- 
3  z  28  A  633.  See  Mahomedan  Law-  Inheri- 
tance  No  106  supra. 

235  Testamentary  10  akf. 

A,  as  the  heirs  of  B,  cliimed  his  share  of 
ihe  pre  parties  left  by  B  he  defendant.  0  set 
up  B's  wakfnama.  A's  claim  was  decreed  by 
the  lower  appellate  Court  holding,  that  the 
alleged  wakfuama  was  not  intended  to,  and 
did  not  operate  to  create  a  trust,  in  favour 
of  a  mosque,  iu  the  property  covered  by  it, 
BO  as  to  ^exclude  A  from  succeeding  to  his 
share. 

Held,  that  the  above  conclusion  arrived 
at  by  the  lower  appellate  Court  was  one 
that  could  not  be  inferred  with  in  second 
appeal. 

Held,  also,  that  the  contention,  for  the 
Rppellant,  that,  since  the  wakfnama  \Aas 
created  by  a  will  of  K,  it  could  only  come 
into  operation  upon  the  death  of  K  and 
nothing  could  interfere  with  its  operation 
after  the  death  of  K,  could  not  be  uphold, 
because,  from  the  fact  that  a  waqf  might 
be  created  by  a  will,  it  would  not  necessari- 
ly follow  that  it  mu.st  be  an  operative  trans- 
action. 25  A  2'6  (P  C)  referred  to.  ABDUL 
KARIM  ?;    SH0PI.ANNI3SA.     83  Q    853 

2]6  Adverse  possession  by  a  strai.ger  of 
property  held  by  widow  in  lieu  of  her  dower 
AWN  1903  P  256.  See  Mihomedan  Laia 
Dower   Nn    47  supra. 

237     Alienating  her    minor  son's   property. 
26   M    784.     See   Mahomedan   Laio   Assets  No 
S3  supra. 
n.     Wife 

838     See   Mahomedan   Law—(J)-Doioer. 
O.     Will. 

239  Attesting  loitnesses  not  knotuing  con- 
tents of  ivill  —  Shia  —  V/ill  in  favour  of  heirs. 

Held,  that  the  rule  that  a  will  is  invalid 
unless  the  attesting  witnesses  are  made  ac- 
quainted with  the  contents  was  not  a  definite 
and  inflexible  rule  and  may  safely  be  treated 
as  absolute. 
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UHd,  further,  that  tho  will  in  this  case 
could  not  bo  regarded  a.s  disinheriting  an 
heir,  but  that  itmore'y  ignored  some  of  tho 
heirs. 

Held  also,  that  a  bequest  by  a  Shia  Mu- 
bammedan  in  favour  of  an  heir  is  invalid 
only  to  tl)e  extent  of  one  third  of  his  estate, 
KIIAJOOR  UN  NISA  v.  IIOSHAN  JEIIAN 
(3),  explained  and  distinguished.  NAWAB 
SHAH  ALAIM  MIRZA  v.  NAW  \B  ANJU- 
Man    aRA    begum.     10  O.  C.  209. 

240  Bequest  to  a  stranger  of  mora  than  J 
property— Consent  of  heirs,  26  B.  497  Col; 
1165   P.  I. 

241  Construction  of  —Condition  against 
restraint.     28.  A- 34?     Col:     561  P.  II, 

242  Custchi  momons— Attestation.  7  B, 
L,  H.  558   r,o\  ;  827.    P.  II. 

i,43  Joint  bequest  to  many  persons — Bequest 
in  favour  of  several  heirs—  Survivorship . 

In  case  of  a  joint  bequest  by  a  Muham- 
madan  in  favour  of  more  than  one  person  tho 
donees  take  divided  interests  and  on  th« 
death  of  each  his  share  goes  to  his  heir, 
KASAM   SAHEB  u.  GOKARNAYA.     6    B-  L. 

R    701. 

244  To  legal  sharers— Power  of  disposiog 
one-third  of  the  property— Bequest  to  trus- 
tees for  charitable  purposes,  75  P  R  19Q7 
-168  P  W  R  1903  col  :    402   P  II. 

245  To  heirs— Kilchi  Mughals  of  Mudkl, 
Ferozpur  District,  following  agriculture 
for  a  century,  56  P  W  R  1908—71  P  R 
1908   col  :•  763   P  II. 

246  To  one  heir  without  others  consent 
30  C  683,  See  Mahomedan  Law  Inheritanoe 
No  9-7. 

247  Power  of  devise  amongst  Sbias.  30 
A  753    col  :    900  P  II. 

248  Probate— Effect  of— Will  of  entire 
estate— Former  proceedings  to  be  put  in  evi- 
dence 33  G  16  P  0   col:  933  P  I. 

249  Reservation  in  a  will  of  right  to  alter 
it.  3  A  L  J  387.  See  Mahom^edan  Law,  Inherii- 
ance  No  106. 

250  Signature  of  testator  not  proved— In* 
tention. 

Where  it  was  found  that  a  document 
purporting  to  be  the  will  of  a  Mahomedan 
lady  was  in  fact  drawn  up  in  accordance 
with  instructions  given  by  the  testatriss 
to  a  vakil  at  a  time  when  the  testatrix  was 
competent  to  m\ke  a  will. 

Held,  that  such  document  was  a  valid 
will  notwithstanding  the  absence  of  the  sig- 
nature of  the  testatrix.  AULIA  BIBI  v.  ALA.- 
UDDIN.  3  A  LJ6I9  =  A  WN  1906  P 
210  =  8  A  715. 

251  stranger  to  —  Bequest  to  stranger  of 
more  than  one-third  of  testator's  property^ 
26  B  497    col  :    1165  P  I. 

Mahsul.  * 

1  Proprietor *i  share  in  standing  oropiS. 
Liability  of— Sale  in  execution,  14  P  R  190fe 
col;    688   P  II,  .  -      - 
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2     Power   of  to  alienate  shrine  property — 
Religious    institutiou.     3  P  R  i902  col  :    2114 
PH. 
Maintenance. 

1  IMaintenaiice — See  custcm  of    the  Punjab 

—  Maintenance  col  :  793  and  7V-i  P  II  Hindu 
Law — Maintenance  cols  :  1231  to  1237  and  P 
II  and  Malabar  Laio-  Maintenance, 

2  Annuity  if  albacliablo — Uigbt  to  future 
mainteuar.ce,  if  an  annuity  is.  10  C  W  N 
1102  col  :  1163  P  I. 

3  Arrears  of  maintenance — Wilhholdidg  of 
maintenance — Maintenance. 

In  a  suit  for  arrears  of  maintenance 
it  i9  incumbent  on  the  plaintiff  to  prove 
that  there  has  been  such  a  withhold- 
ing of  maintenance  as  would  amount  to 
a  denial  of  the  plaintiff's  right  to  receive  it. 
11  Mad.  H  C  R  36,  I  Bom  H  0  R  194,  3  B  207 
aud  44,  17  M  362,  18  M  403,  17  B  45,  21  A 
183  referred  to.  BANSIDHAR  BaNDA  v. 
MT.    DAIINIATI     PANDIANI.     16  C  P  L   R 

1903  P  80. 

4  Babuaua  on  maintenance  grant  to 
younger  members— Confiscation  of  Roj  by 
Government.     11  C  W  N  655  col:  505  P  II. 

5  Babuana  property— Granc  of  land  in 
lieu  of  maintenance.     S2  C  683  col:  1091  P  II. 

6  Babuana  allowance  -Execution  of  de- 
cree. 6,  C.  W,  N.  796.  Col :  1106,  1162.  P.  1. 
606,  P.  II. 

7  Cause  of  action— Suit  for  arrears  of 
maintenance. — Surety— Continuing  guaran- 
tee-5,  B.  L.  R.  396-27,  B.  418,  Col.  354.  P.  I. 
(Read  418  for  158). 

8  Change  of  circumstances — Effect  on — 
Maintenance  charged  on  properties— 17  M.  L. 
J.  217,   Col  :    717,  P.  I. 

9  Children's  right  to— Illegitimate  chil- 
dren-28,  P.  R.  1906,  Col :    233,  P.  I. 

10  Claim  for  maintenance — Arrears- 
Effect  of  partition  of  divisible  property — 5, 
C.  W.  N.  74— 24,M.  147,  Col:     894,  P.  II. 

11  Construction  of  contract— Duration  of 
— MaiutenaucQ  of  sons— 25  B.  503  (P.  C'.) 
Col  :  1483,  P.  II. 

12  Criminal  Court,  order  for — If  a  bar  to 
Civil  suit  for— No  injunction  to  restrain  pro- 
ceedings on  order  under  S.  488  Cri.  Pro.  Code 
30.  M.  400.  Col:    1429,  P.  II. 

13  Criminal  Coun's  order —Criminal  for 
^Procedure    Code  {Act  V  of  lb08).    Section   488 

—  Duly  of  Magistrate  to  execute  the  oxd*r  25,  A. 
165. 

14  Criminal  Courts  order  for— Criminal 
Froc?d2ire  Code  (Act  V  of  1898),  Section  48S— 
Maintenance  of  luife—A.  W,  N.  1903    P.  103. 

15  Decree  for-  Construction— 17,  M.  L.  J. 
402,    Col  :    2020,   P.  I. 

16  Decree  for—Change  in  the  ciroum- 
Btauces  of  parties— Jurisdiction  — 26,  B,  707. 
Col  :    1008,  P.  II. 

17  Grant  for  maintenance— Construction 
of  deed  of-  Dasabandhan  Inam— 16,  M.  L.  J. 
369,  Col  :    1225,  P.  II. 

18  Grant  for  maintenance.  I'roprietor — 
For   ever-23,   A.  1904,   P.  C.    Col:  536,  P,  II. 

'19    Grant— Coal— Surface    rights— Subsoil  | 


Maintenance.     (Contd.) 

rights  — Mineral  right— Landlord    and  tenant 
33,  C.  203  (P.C  ).    Col  :    419,    P.  I, 

20  Grant  -Construction  of  d  'Citm^nta  -  In- 
tention— Conduct  of  i'>arlies— Partition. 

Under  a  coniprorni.^e  the  Znmindari  of 
Nidadavolu  was  sold  to  liquidate  the  debts  of 
the^iimindar,  arid  it  was  purchased  by  Go- 
vernment. In  1844  in  satisfaction  of  arroara 
of  mjiintenance  and  of  all  future  payments. 
S  and  V,  the  repretentativos  of  a  younger 
branch  of  the  Zamitjdar's  family,  were  plac- 
ed by  Government  in  possession  of  certain 
villa<6[es.  On  the  death  of  widow  of  S  a  dis- 
pute  arose  between  her  daughter's  son  and 
persons  who  claimed  under  V  or  the  Zamin* 
dar  as  to  whether  S  had  acquired  an  absolute 
title  to  the  villages    in    question. 

Held,  that  the  origin  of  the  title  to 
the  villages  was  in  a  grant  from  the  Govern- 
ment  ana  not  from  the  Zamindar,  who  at 
the  time  of  the  transaction  had  no  estate  of 
which  he  could  make  a  grant. 

That  taking  into  consideration  subsequent 
partition  proceedings  in  which  the  villages 
concerned  were  included  and  the  history  of 
the  case,  no  doubt,  was  left  that  absolute  title 
passed  to  S  and  V  by  the  grant,  and  that  by 
partition  the  title  was  perfected.  RAJAJI 
BAHADUR    G^RU      v.    PA  HTHASARA  DHI 

APPA   RAM.    ML.  J,  1903.    p.  125-26, 
M.  202,rpc).  ""^    *"" 

21  I  l^^gitimate  child's  right  to— Cause  of 
action— Suit  for.     32  C   479  Col.  926  P.  I. 

22  Khoja— Widow  —  Marriage  by  Maho- 
medan  rites.     29  B  85  Col.  1150  P.  II. 

23  Oi  Hindu  widow  -  A  widow  entitled 
to  only  maintenance  can  not  contest  grant 
to    Thakurs.    12   C  W    N   808  Col    1089  P   11, 

24  Land  attached— Sale  prohibited  -]Vfaia- 
tenance.  14  C  F  L  R  1901  P  114  col  1163 
P    I. 

25  Rate    of-  Decision    as    to   amount   of 

—  Impartible  estate.     28  ]\I  508  col  1190  P  II. 

26  Son  of  divorced  wife— Filial  relations 
— Budhist  Law.  1  L  B  R  1900—1902  P  161 
col   249    P  II. 

27  Suit  relating  to  maintenance— Juris- 
diction of  sm^iU  cause  court.  AWN  1903 
V  137  coi  784    P  I. 

28  Suit  for  sale  of  property  subject  to 
a    eharge.     29  A  137  col  072  P  I. 

29  i^uit  for  maintenance  by  widow  pray- 
ing it  to  be  charged  on  immoveable  pro- 
perty.    29    1\I    503    col    574  P  I. 

30  I^y    widow.     S(e   Hindu     Laio    loidow 

—  15.  Maintenance  cols.    1295,    1296  P  II. 
Maintenance  grant- 

1  Haritability — Presumption -Grant  for 
maintenarce.    4  G  L  J  399  cul  1095  P  IT. 

2  Resumption  —  Alienability— Judgment 
in    previous    case.     3  C    L  J  521    col    158  P  I,- 

3  Subsists  during  grantee's  life  time — 
Construction  of  Mukarari  grant.  7  C  L  J 
202   col   944    P  I. 

See  for  other  CMses  grant  Col.  10S9,  1090 
P   II. 

Majority. 
1    Age   of— Removal   of  certificated   guar- 
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Majority    (Contd.) 

dian,    attainment    of  majority — Suit    institu 
ted    vviihout    next    friend.     11    0    0    15'J    col 
1618   V    I. 
Majority  Act   IX  of  1875 

See  Aci   fX  of  lti75    Indian    Majority    Act 
Col    3yj,    39 0    V   I. 

Malabar  Compensation  for  Tenants 
Improvement   Act. 

See   Madras  Act  I  of    1887. 

Malabar  Law. 


Adoption. 

Endowment. 

Gift. 

Inheritance  and  succession, 
Joint  family. 
Kauora. 
Karnavvan. 
Kuikanom  lease. 
Maintenance. 
Marriage. 
Mortgage. 
Service  Tenure. 

Tarwad. 


(a) 
(I)) 
(c) 
id) 
(e) 

(g) 
(b) 
0) 
(J) 
(k) 

(1) 
(m) 

Adoption. 

Power   of  a    Karnavan    to   adopt   with- 
anandravaa.     24  M 


(a) 

out    the   consent   of    th 

73    col    2047   P  I.  I 

(b)  Endowment. 

2  Malabar  Law— Suit  by  one  of  two  uru- 
lans  to  recover  property  demised  on  kanoin 
— Non  joinder  of  the  only  other  urulan  as 
CO  plaintiff — Joinder  as  defendant — Evidence 
of  advance   acts — Maintainability   of  suit. 

One  of  two  urulaus  suit  to  redeem  pro- 
perty which  had  been  demised  to  the  de- 
fendants on  kanom.  He  did  not  join  the 
other  urulan  as  a  co  plaintiff,  but  implead- 
ed him  as  a  defecdaut.  The  other  urulan 
bad  granted  a  renewal  of  the  kanom,  aud 
plainliS  in  his  suit  ignored  that  renewal 
and  contended  that  it  was  ini'alid.  On  oLjac- 
feion  being  raised  that  the  suit  was  not  main- 
tainable by  reason  of  the  non  j  )inder  of  the 
other  urulan    as  a  coplaintif!: 

Held^  that  the  suit  was  maintainable. 
In  the  circumstances  the  plaintiff  could  not 
have  j.jiued  the  other  urulan,  nor  could  it 
be  held  that  he  was  bound  to  have  con 
Bulted  him  before  the  suit  was  filed,  or 
asked  him  to  join  in  bringing  it.  isavitri 
Antarja.uam  v,  Raman  Nambudri,  (24  M  296), 
distinguished  and  doubted.  — MAUIYIL  RA- 
MAN NAIR  V.  NARAYANAN  NUMBUDI- 
RIPAD,  26  M  461. 

8  Malab.ir  Laio — Appointment  of  trustee  to 
tarwad     Ohaiitiesby  karnavan — Validity, 

Though  the  karnavan  of  a  Malabar  tar- 
vr&d  has  the  power,  unless  specially  limited 
by  family  usage  or  agreement,  of  himself 
managiug  the  trust  property  of  the  tarwad, 
he  has  no  inherent  right,  as  karnavan,  to 
appoint  another  to  take  his  place  as  such 
trustee.— KANNAN   v.  PAZHANIANDI,    24 

M.  438. 

(c)  Right. 

4     Effect  of  gift  to  fefnale  and  her  children. 
A  gift  of  property  to  a  female    and  some 


Malabar  Law    (Contd.) 

or  all  of  hor  children  by  their  father  or  the 
Karnavan  of  tho  Tarwad  has  not  the  effeofe 
of  consLiiuling  them  into  a  Tarwad  .by  thera* 
solvos.  Tlity,  however,  hold  the  properties  ao 
given  with  ihe  ordinary  incidonta  of  Tarwad 
property  arid  when  a  member  dies,  his  inter- 
est passes  by  survivor.ship  to  the  others  and 
is  not  avaibiblo  for  attachment  at  the'  in- 
stance of  a  decree  holder.  KUNHACHA 
UMMA  V.  KQTTI  MAMMI  HAJIOE  (I.  L. 
R  ,  IG  INIad  201),  referred  to.  — KOROTH 
AMMAN  KUrTl  v.  PELIUNGOTTIL  APPU 
NAMBIAR,  29   M.  822. 

(d)     Inheritance  and  succession. 

5  Malabar  Laio-  Sarasvadanom  marriage 
— Z),  volution  of  properly  of  loife'a  ilium  on  her 
decease  ivithout  issue  — Navibudriea— Self- ac- 
quirilLons, 

First  defendant,  who  was  the  nephew  of  ?,, 
had  executed  a  hypothecation  bond  over  cer- 
tain property  in  plaiotiff's  favour,  subject  to 
a  prior  mortgage  which  had  been  executed 
by  his  uncle  iu  favour  of  P.  Tiie  assignee  of 
a  decree  against  S.  then  caused  tha  properties 
to  be  attached  and  proclaimed  for  sale,  whea 
plaint^iff  preferred  a  claim,  which  was  allow- 
ed. At  a  tale  which  took  place  subsequently, 
N  purchased  the  property  subject  to  P's  and 
plaintiff's  debts.  N  then  assigtied  his  right  to 
defendants  Nos.  2  to  8,  who  paid  P.  the 
amount  of  his  debf,  but  did  not  pay  plaintiff. 
Plaintiff  now  sued  all  the  defendants  for  tha 
amount  due  under  his  bond,  acd  claimed 
that  the  mortgaged  property  should  be  sold 
in  default  of  payment.  Defendants  contend- 
ed that  the  property  was  not  the  jenman  of 
first  defendant's  illom,  their  case  being  that 
first  defendant's  senior  paternal  uncle,  S.  had 
obtained  it  as  a  gift  froui  his  wife's  illom,  and 
that  in  consequence,  his  nephew,  first  defen- 
d»nt,  had  no  right  to  execute  a  mortgage 
over  it  ; 

Held,  that  i  n  the  face  of  this  admissioa 
it  was  impossible  for  defendants  to  contend 
that,  on  the  death  of  S's  sarasvadauom  wife, 
S,  lost  all  his  rights  over  the  property  of  her 
illom.  Whether,  under  the  customary  law 
governing  (ho  uumbudris  of  Malabar  self- 
acquisition  pasp,  at  death,  to  the  immediate 
heirs  of  the  acquirer  rather  than  to  his  illom, 
Quaere.  Whether,  in  the  case  of  a  Sarasva- 
danom  marriage,  the  wife  dying  without 
issue,  the  property  of  her  illom  vests  under 
marriage.  — Quseie-CHEMNATHU  ATTEK- 
UNNATH  LaKSHMI  aMMA  v.  PaLAKUZ- 
HU  THUPPaN  NxMBUDRI.     25  M.    662» 

6  Malabar  Lata— Devolution  of  property  -^ 
Application  of  Marumakkatayam  or  Makkat- 
ayavi  laio — Presumption  where  deceased  was 
Mahor.iedan. 

In  North  Malabar,  where  the  devolu- 
tion of  property  is  in  question,  if  the  late 
owner  was  governed  by  the  Mahomedaa 
law,  the  presumption  would  be  that  the 
law  governing  tha  devolution  of  his  estate 
would  be  the  Mahomedan  law,  notwithstand- 
ing that  the  deceased  was,  through  hia 
mother,   interested   in  Tarwad  property.     la 
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Auoinalous  mortgage— Kanom  for  fixed 

,ii,ion  of  pro- 


Malabar  law    (Contd.) 

Basau  v.  Patbumma,  (I  L  R  22  Mad  494), 
the  property,  the  devolutiou  of  'vhicb  waa 
in  quoaiiou,  had  boloiiged  Lo  a  porrfoii  who 
was  admittedly  govorued  by  Mibomedui 
law.  That  cade  should  not  bo  Uijderstood 
ad  laying  dowu  tliai  in  evtjry  ondo  biLWoan 
Mahomodaus  iu  Noroh  Mil  .bar,  ev.Mi  wnun 
they  arc  mcmbura  of  a  M  tramakk-vGay.uu 
Tarvvad,  duvoiatioii  of  propjciy  lo  govtmud 
by  tho  Mahouiudaii  law  unt-il  the  oontrtiry 
is  ahowa.  Where  tho  deceased  ha.s  followed 
the  Marumakk.vLayam  law,  hia  self  acqaned 
property  paados,  ou  hia  doatU,  to  his  ru,i  wad. 
KUiSHixUiii  UxUMA  V.  KA^t^DY  JMOiTHiN. 
27  M  77. 

(e)  Joint  Family. 
See  Tarwad  lajra, 

(f)  Kanom 

7 
period--Kauomdar  to  ci  ]oy  p 
duce  for  lutoreat— 27  AI  2o  ^  A  o3U  &  B'JG  t'  il 

8  Asdiguee  —  U  uregiritored    agrcouieut    to 
reaew-Kight    of    subocqaout     assignee    with  , 
notice   of  agtaoment.     IJ  AI   L  J  2i7    Gol  15M 
P  I.  I 

9  Kauomdar'a   right   to  trees   planted   by  ! 
him.     iii  M  47  (Jol  iidi  P  II. 

10  LiabUiiy  oj  intjjiuoements  niide  by  sub* 
ieiiuiUs  of  kuuuindar  Jur  rent  due  by  kanvmd,ii> 
io  jeicmc — Trauajer  uf  Propeiiy  Act  {XV  of 
16ti!i),    bo— Appeal  —Parties— Pi  acLice. 

A  jeomi  having  butd  the  kiaomdar 
and  his  BUb-teuaLttd,  obtaiued  a  decre)  for 
redemption  aud  possession  Oti  certain  terms. 
The  SubTenauta  objecting  to  some  of  the 
terms,  appealed,  but  they  did  not  join  the 
kauomdar,  to  whose  prejudice  tho  terms 
were    modified    ou  the   appeal, 

Hudy  that  the  kauomdar  was  a  necessary 
parly  aud  that  the  decree  made  by  the 
Appellate  Court  in  his  absence  musb  be  set 
asiae,  as  no  reasonable  excuse  was  forth 
oommg  for  the  omission  to  mike  a  part. 
Bamutiui  Panikar  v.  Sankara  Parnk.ir, 
(Second  Appeal  Mo.  51  1476  of  1889,  unre- 
ported) aud  Vedapuraiti  v.  Govinda  Alenon, 
(Second  Appeal  No.  61,  of  1823  unreported), 
followed.  Whether  improvements  made  by 
the  sub  tenants  of  a  kanomdar  are  liable 
for  rent  due  by  the  kauomdar  to  the  jenmi, 
Quare  Achuta  v.  Kali,  il  L.  R  7  Mud  545) 
and  BrdBi^a  Menou  v.  Sbajau  Patter,  (I  L  H 
21  Mad  138),  referred  to.  VEDAPUUaTH 
V.  aVARa.    5  M  568 


Malabar  law    (Contd.) 

Ildd,  that  tho  defondantg  1  to  3  wera 
not  entiiied  to  make  any  claim  for  loss  ot 
profits  on  thfl  grcuiid  that  the  kanom  right 
was  redtjemt'.d  before  I  he  the  t^xpiry  of  lea 
years  ibo  period  fix'jd  in  the  mortgage, 
MOIDU  IIAJl  V.  KUNllI  MOlDa.     13  M   L 

J3  3.  3:4 

i2     tipiclal    exigeticy — Aoasyamayl    chodi' 
cumbiln — Aoasynni  lyi    varumbjla. —  K-utom. 

li^'id,  that  the  Alalayalam  words  "Avaa- 
yam.iyi  Chodicumbole"  and  "Avasyamayi 
Varurabolo"  in  a  Kanom  do  not  impose  oa 
a  Jenmi  the  obligation  of  proving  "soma 
t^pecial  exigency"  as  a  condition  precedent 
to  the  right  to  r3Covt;r  "on  domand"  before 
twelve  years.  KKLU  NEDUGaDI  v.  KlUSH- 

N\N    N\IU.    ML  J  1903    P  371  =  26  M 
727  (F  B). 

iii     Tenant  —  Engagement    to   pay  tenant 
value  of  im;jrovemjnts    binding  on  purchaser 
at  revenue   sale.     27  AI  373.     8ee   Madras  Act 
II  of   1864  Ss   32,  41  No.  (J. 
(j)     Kaiinavan. 

14  M'tlab  ir  Law— Debt  incurred  by  Kama- 
van  and  senior  Auandravan  for  Jjisne.Jit  of 
T't,rio>id  — Decree  for  mmey  —  Liabi'-i  y  oj  move- 
able  properly  of  Tarwad  to  alLacument  undet 
ihat  ciccee. 

A  Tarwad  consisted  of  plaintiffs  and 
defendants  Nos.  2  and  3.  Defendants  Nos.  2 
ai-d  3  wero  the  Karauvau  and  senior  Au- 
andravan of  the  Tarwad.  A  money  decroQ 
had  been  obtained  as  against  tho  Karn>i.vaa 
and  senior  Atiandravaii  ou  a.  doDt  which 
had  been  con fciacti;d  by  them  for  the  be- 
nefit of  the  Tarwad,  and  in  execution  of 
that  decree,  certain  moveable  proporby  be- 
longing to  the  Tarwad  had  bv.^en  aiiached. 
In  a  suit  for  ad.oiaraiiou  that  the  mive- 
able  property  of  tbu  Tarwad  was  not  liable 
to  be  attached  aud  sold  iu  execution  of 
the     decree. 

Held,  that  tho  property  was  liable.  It- 
tiachan  u.  Velappan,  (I  L  U8M  484^  and 
Govinda  v.  Kt•)^hnan,  (t  L  U  15  AI  333), 
di^cussed.  AUNaKAT  VELAAIMA  v.  IBRA- 
HIAI  EEBBE.     27  M  375- 

15  Bonafide  litigating.  13  M  L  J  68  col  : 
1034  P  I. 

16  Suit  against  Karnavan  as  manager  of 
Tarwad— Suit  to  cancel  order  releasing  pro- 
perty  from  attaclament.  24  AI  658  col  iOdl 
P  I 

17  Trustee—Appointment    o£     trustee     to 


11     Mortgaye-Kanom—Mortgage  by  Kanom-  1  Tarward  charities    by  Karnavau.     24   M   433. 
dar  —  Bedeinpiion  of  kanom  rights  -Mortgagee's  I  Sue  No  3  supra. 


right   to   claim   loss   of  ptojiis    from  Kauom- 
dar. 

Where  defendants  6  to  9  mortgaged 
their  time  expired  kanom  rights  for  ten 
years  with  the  defendants  1  to  3,  the  par- 
ties knowing  that  the  kanom  rights  might 
at  any  time  be  redeemed  but  hoping  that 
they  would  not  be  radeemed  during  the 
term    of  the  mortgage    and   there    was  no  ex- 


(b)    KiNKANOM. 

18  Lease  for  indefinite  period— Deter- 
minination  of  such  lease.  25  M  452  col  : 
1949    P  I. 

(1)  Maintenance. 

19  Malabar  Laiu—Maintetidnt6~- Right  of 
members  of  Tawazhi. 

A  member  of  a  Tawazhi  cannot  maintain 
a   suit     for     separate     maintenance.     If   the 


press  covenant  for  quiet  enjoyment  for  that  amount  set  apart  for  the  maintenance  of  a 
term  and  the  kanom  right  was  redeemed  ,  "aember  of  the  Tawazhi  ia  not  sufficient  for 
Within  two   years  of  the   mortgage.  '  his  support   consideriDg  the  income  of  the 
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Malabar  law    (Contd). 

Tar  wad,  a  suit  may  be  brought  by  the  mem- 
bers fcr  an  increased  allotment  of  lands  on 
the  property  or  for  a  mo  ey  alhiwanoe. 
CHOVVAHAHEN  KELOTH  MAKIIl  KEYI. 
KARANAVAN  V.  FUDIA  MaLIGaYAUI 
MAL  CHOW  A  KAREN  KELOTH  MAMMOD. 

S16MLJ275 

^Q     MdUiU  .r  Law — Karnavan,    i-ight  of,  to 
sue   a  nu-mber  in   possession   for  mnintenav>ce 
Wbore    properties    of   a    TavHzhi    a^re    in 
the  pospession    of    a   momber  other   than  the 
Kavpavan,    the  latter  ca!)not    s-ue  such  aiem 
ber    for  maiutenaDCO  but  only    for  popsession 
of  Fuch  properties     N  AMBIA-MUTTI  L  POK 
KEU    V.     KITHAKKI     KUNHIPATUMMA. 
29  M  226. 
(j)  Marriage. 

21  Custom— Marriage  in  thoir  own  com- 
munity—Nambudaris.  14  M  L  J  214  Gol:  271 
PII. 

22  Sarasvadanom  marriage— Nambudaris. 
25   M  662.     See  No  5  supra. 

(k)  Mortgage. 

23  Mortgage — Transfer  of  Property  Act  {IV 
of  1882),  Sections  85,  91—Malabir  Law— Suit 
for  redemption  by  one   of  two  uralans. 

Held,  by  the  Full  Bench  tbit  one  of  two 
oo-uralans  may  bring  a  suit  to  redeem  a 
mortgage  without  averring  or  proving  that 
the  other  uralan  was  asked  to  Jjia  as 
plaintiff  in  the  suit.  24  M.  296,  di=tin 
guished.  KARATTOLE  EDAMANa  ^  UNNI 
KANNAN.  SUBNOMKANNAN  NAYaK  v. 
MANZx  UMMA,  M  I*  J  1903  P  232=26]^ 
649  IF  B). 

24  Mortgage — Right  to  recover  on  demand 
before  twelve  years— 26.  M.  121— See  No.  12 
supra. 

(1)  Service   Tenure. 

26  Adimaya  vana  tenure— Landlord  and 
tenant.  27  M.  202— Col     932    P.  II. 

26  Liability  of  improvements  made  by 
subtenants  of  Kanomdar  for  rent  due  by 
Kanomdar  to  jenmi.  25  M.  568.  See  No.  10 
Supra. 

(m)  Tarwad. 

27  Decree  against  Karnavan  debt  binding 
on  its  niemhzrs— Partition. 

Held  that  the  members  of  a  tarwad  can- 
not escape  liability  for  debts  or  decrees 
binding  on  it  by  dividing  into  two  taveris. 
But,  when  the  Karnavan  of  the  original 
tarward  has  ceased  to  represent  them,  they 
cannot  be  bound  by  proceedings,  in  execu- 
tion of  a  decree  against  him  unle-^s  they 
are  separately  represented  KOMIYA- 
PRATH  CHATHOTH  YaCHIL  KIMHI 
KaNNON  v.  MaNNAYATHA  SUPPI  3 
M.  LT.  189-18  ML.  J.  132. 

28  Separate  suit  barred — Suit  against 
Karnavan— Suit  to  cancel  order  releasing 
property  from  attachment.  24  M.  668  col. 
lOSl  P.  I. 

29  Suit  by  a  member  of  Malabar  Tar- 
wad to  set  aside  contract  made  during  his 
minority  bv  adult  members  of  Tarwad.  30 
M.  18  Col.  103  P.  I. 

SO    RenuQciatioa  of  right  to  succeed    as 


Malabar   law    (Centd.) 

Karnawan  — Validity.     28     M   182    col  :     465 
P  I. 

Si  Suit— Malabar  Law  —Denial  of  uralan's 
title  by  hU  co  uralan — Suit  by  one  of  two  ura- 
I  ns  ivilh  lit  consulting  co  uralan  -  Maintain- 
ob  litij  ('/  suit- {J  J- uralan  being  itnpUadnd^aa 
dtijendant. 

(Joe  of  two  couralans  had  for  a  oca- 
siderable  time  denied  the  title  of  the  other 
uralan.  The  letter  brought  a  PUit  to  redeem  ft 
kiinom  wii,h()u!i  firai.co»  suiting  his  co-uralaa 
ora.skiitg  him  toj'in  in  it.  He  in^plowded 
theco-uralan  as  a  defendant  giving  as  his 
reason  that  inasmuch  as  his  oouraiau  had 
denied  his  title,  it  wa?  unnecessary  to  con- 
sult him  as  to  the    institution  of  the  suit. 

Hid,  that  the  suit  was  not  maintainable. 
It  is  only  wb'on  one  perversely  declines  to 
co-operate  with  the  other,  afler  being  in- 
vited to  do  so,  and  v/h«n  it  is  for  the  bene- 
fit of  the  institution  that  pr-^Geedings  should 
be  taken,  that  one  uralan  can  Fue,  implead- 
ing the  other  as  defendant.  SAVITlilAN- 
TAKJkNAM   V,    RAMAN     NUMBUDRl.     24 

M2a& 

M  al-administration. 

1  Mai  administration,  who  to  determina 
— Trespass,  under  order  of  higher  official, 
who  liable  for.    12  0  W  N  1065  Coi.  716  P.  II, 

Malico. 

\  Absence  or  presence  of — Lihel — Damages^^ 
Nuisance — Noisa — Legitimate  trade  or  calling 
— Malice. 

Though  a  legitimate  calling  or  trade 
may  involve  a  serious  nuisance  by  noise,  it 
does  not  render  that  noise  doo  actionable, 
in  other  w^rds,  noise  does  not  necessarily  be- 
come nonactioiiable  merely  lacause  it  is  aa 
iucidei  t  of  a  legirimaie  trade. 

In  determining  whether  an  actionable 
wrong  has  bten  committed  ar)d  what  mea- 
sure of  relief  should  b*  granted,  the  exis- 
tence or  non-existence  of  malice  is  a  mate- 
rial CO?  sidcration.  HaRI  RAGHUNAIH  v, 
VITHUL  DEONDU.     8  B  L  R  89- 

2  Absence  of  reasonable  and  probable 
cause,  evidence.    10  O  W  N  253  Col.  980  P.  II. 

2  (a)  Abuse  of  Civil  process.  6  B  L  R 
704  Col.  1834  P   L 

3  Proof  of  — Minister  of  a  charitable  insti- 
tution intimating  a  lady  of  his  mission,  his 
disapproval  of  her  proposed  marriage.  83  P 
E  lyOB  Col.  833  P.  li. 

4  Te.st  of  malice- Libel— Suit  for  — Claim 
for  Rs.  10,000-  DamRge— 'rivy  Council,    Ap« 
peal  to— Application     for     leave.     9   C  W  N 
370  -  82  C.  318  Col.  1298  P.  I, 
Malicious  arrest. 

1  Arrest  by  order  of  officer  empowered  to 
use  discretion.     29  M.  208  Col.  296  P.  II. 

Malicious  Prosecution. 

1  Abuse  of  Civil  process  —  Malice  —  Rea- 
sonable and  probable  cause.  Want  of.  6  B 
L  R  704  Col,  1834  P.  I. 

2  Action  of  police — No  prosecution^-Infor- 
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Malidoas  Prosecution    (Contd.) 

mal.ion  given  to  police — Prosecuiion  by  polia 
after  inves  ig'ition — Acqitiltal  of  accused — SiiU 
for  viaiici  >ns  prosrcaiinn  ag^iinst  informant  of 
police  — M<ii'>iai  nabii  I' y. 

A  giiv  certain  information  to  the  police 
regarding  B.  Thp  poli(^,e,  after  holding  an 
Investigation,  insliiutoda  prosecation  agiinst 
B,  who  was  fcrifd  and  acquitted.  B  now  sued 
A  for  daraagHS  for  malicious  prosecution 

Hi'ld  that  the  suit  wa'^  nol  inaiutainable, 
as  A  had  not  in»tir,uted  the  prosecuiion.— 
N.vRASrXGA  !U)W  u    IMUTFnYA   PILLAI. 

M  L  J  1902  P  389-26.  M  362. 

3  Application  for  security  for  good  behavi- 
our—No  pit  secutinn . 

To  sustain  at.  ;i  .  m  for  damages  for 
joaalicious  pro^cciLt.i'  .here  must  have  b^en 
A  prosecution  by  the  deleodaut  of  the  plaiu- 
tifi  for  an  offence. 

Where  the  defendant  presented  a  peti- 
tion to  the  Deputy  Magistrate  stating  that 
it  waa  uecessury  that  security  should  be 
tak^-'U  fr^m  the  plaintiff  and  others  under 
Sections  107  and  110  of  the  Criminal  Tro- 
eedure  Code,  and  the  Deputy  Magistrate  on 
the  report  of  the  Sub-Magistrate  recorded  his 
opinion  that  co  further  action  was  necessary, 
and  the  plaintiff  sued  the  defendant  for 
damages  for  malic-ious  prosecution  — 

i^tjii,  that  the  suit  did  not  I'e.  K\NDA 
SAMl  ASARI  V.  SUBRAMaNIA  FILLaI 
IS  M  L.  J  370 

4  Burden  of  proof — See  Elements  to  be 
proved  by  plaintiff  i-  fra. 

5  Commenccvmnt  of  prosecution  bono  fide, 
its  conLinuaiice  malo  aniino  -Want  of  rea- 
sonable and  probable  ciuse — Malice— Question 
t>f  law— Question  of  fact. 

A  prosecuion,  though  in  the  outset  not 
malicious,  as  having  been  undertaken  at  the 
dictation  of  a  Judge  or  Magistrate,  or  if 
Bpontaneous  from  having  been  commenced 
under  a  bona  fide  belief  in  the  guilt  of  the 
accused,  may,  nevertheless,  become  malici- 
ous in  any  of  the  stages  throug.h  which  it 
baa  to  pass  if  the  prosecutor,  having  ac 
quired  positive  kuowledge  of  the  innocence 
of  the  accuser,  porseverea  malo  anirao  in  the 
prosecution,  with  the  intention  of  procuring 
par  nefas  a  conviction  cf    the   accused. 

Where  the  question  of  reasonable  and 
probable  cause  depends  entirely  on  the  proof 
of  the  facts  and  circunjK^ai'Cos,  which  gave 
riae  to  end  atietded  the  prosecution,  such 
Gtueation  is  purely  a  question  of  law  to  be 
decided  by  the  Judge. 

To  succeed  4n  an  action  tor  malicious 
prosecuiiju,  the  plaintil!  has  to  prove  tbat 
there  was  a  want  of  reasonable  -ind  proba 
ble  cause  for  the  prosecution,  or  as  it  m^y 
be  otherwise  stated  that  circumstances  of  the 
case  were  such  as  to  be,  in  the  eyes  of  the 
Judge,  inconpistent  with  the  exi«itence  of 
reasonable  and  probable  cause.  THE  TOWN 
MUNICIPALITY  OPJvMBUsAR  v.  GIR- 
JASHaNKER  NARSIRAM.  7  B.  L>  R. 
65*.-30,  H  37 

6  OofttmuiDg,a  groaecuiiioa-Compl£u.a£uat 


Malicious  Prosecution    (Contd.} 

respansiblo  for  proseoutioa  and  its  continu- 
ance -Mat'^risl  part  of  oaose  of  aotioo.  29  B 
3Gy  col  :    313  P  n. 

7  C  JtiviG-tion  of  plaintiff  m  firat  court  and 
acquittal  only  in  appeal— Ouiia.  16  M  L  J 
18  col  :  29.5    P  II. 

8.  Oriminal  oiurt's  j,udg.aieot--- Evidence 
in  civil  suit — .Suit  for  damages  for  malicious 
prosecution.     9  B'  L  R  1134  col  :    154  P  I. 

9  Dc  ith  of  pi  li'Viff  -  Ahite'tn<\nt — Abatement 
of  situ  —  CiuU  Procedure  Code  [Ac  XIV  of  1882) 
S'Cti)u.  361—Probite  and  Letters  of  Adminis- 
iraiion  Act  (V  of  1881),  Section  83-^ Act  Xll  of 
1858, 

A  suit  for  damages  for  m\licious  prose- 
cution abates  on  the  death  of  the  plaintiff, 
for  it  is  a  personal  action.  KRISHNA  BE- 
HaHY  SEtNT  V.  THE  GORPORATlON  OP 
GALOQCTa.     8G    vV  ?T  3i 

10  D-iath  of  plaintiff— Abatement.  Abate- 
mp.nt  of  suit —Civil  Procedure  Code  {Act  XI 7 
of  IH82I,  Sfction  <?5i — Probate  and  Letters  of 
Admi'ii'if.ration  Act  (V  of  18S1).  Section  89— 
Act   XTl  of  1855, 

A  suit  for  damages  for  malicioug  pro- 
?eoution  does  not  abate  o-n  tbe  death  of  the 
plaintiff  8  W  N  ,  Gal.,  329  overruled.  KRI- 
fiHN\  BEHaRI  sen  V.  THE  CORPORA- 
TION  OPOALGUTTA.  8  W  N-  0«i..  745 
=  310  993. 

\\  D^.aiU  of  plaintiff— Abatement— Suit  for 
damiges  f  tr -O'lus  probandi. 

In  a  suit  for  malicious  prosecution,  the 
onus  is  thrown  upon  tba  plaintiff  of  prov- 
ing three  points  first»  that  he  is  innocent  of 
the  charge  broughrt  against  him;  secondly, 
that  the  defendant  acted  without  reasonable 
and  probable  cause,  and;  lastly,  that  the 
defendant  acted  maliciously.  S  Y  A  M  A 
CHXRaN  KaRMOKaR  v.  JHATOO  HAL- 
DaR,     6C  WN  298- 

12  Death^of  prosecutor— Defendant  pend- 
ingsuit- -Right  to  implead  his  legal  repre- 
s«ntative.     28  M  487    col  :    61    P  I. 

13  Elpmeots  to  be  proved  by  plaintiff— 
Reasonable  and  probable  cause — :MaliGe — 
Judge  of  law  and  facts.  28  0  591  col :  296 
P  II. 

14  Elements  to  be  proved  by  plaintiffs- 
Want  of  reasonale  and  probable   cause. 

Absence  of  probable  cause  does  aot  imply 
malice  in  law. 

Malice  cannot  be  inferred  from  the  faot 
that  the  plaintiff  waa  acq^uitted  by  the  High 
Court  on  appeal.  25  Bora  ,  332-,  13  Mad., 
391    referred    to.     RaMAYYA  v.    SIVAYYA. 

2*  M  54&.  .^     „ 

15  Elements  to  be  proved  by  plaintiff  —Rea- 
sonnble  and  probable  cause-Convicti07i  of  plain' 
tiff  by  court  of  first  instance  and  acquittal  mi 
appeal.  . 

In  a  claim  for  compensation,  for  malici- 
ous pjosecution,  it  does  not  follow  that  the 
FUit  will  not  lie,  where  the  plaintiff  has  been 
convicted  by  a  competetit  court,  and  has 
bean  acq,uittedon  appeal.  The  true  principle 
is  that  the  suit  wilt  lie  if  the  plaintiff  waa 
oitiaifttely  acquibted   oa    agpaal    by  reasoa 
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of  tbo  original  conviction  having  proceeded 
on  ovidonco  which  was  known  by  the  com- 
plainant to  bo  fahe  or  oi>  the  wilful  sup- 
pression by  bim  of  material  infoi  mation. 
BOJ\  REDW  V.  PICUUMAL  llEDDl.  26 
M  606. 

16  Elements  to  bo  proved  by  plaintiff— 
Beasonable  and  probable  cause— Burden  of 
Proof.    24  M  59  Col.  '2\)5  V  II. 

17  Paniur  and  fiivi  —  Liability  of  firm 
for  torts  of  one  j)aiiiii'r—  hidic  7nciit  covtoxn- 
ing  several  chaiges  o^l^ereof  for  si  pie  tli're 
iSy  aiid  for  oilprrK  there  is  vol,  'ptihohh  covse— 
Beasoioble  and  yTobablje,  can&e  —  C n cnmst nv c( s 
of  suayicion  —  Prvseczition,  cuviviencirfievt 
Of. 

A  malicioug    prosecution    by  the  manag- 
icg   partner    of  a  fiim    does    not    Kender    the 
other   members  of  tbe   firm    liable   in    dam- 
ages,   unless   it  is  shown    that    tbe    firm   was 
in    some    way    or    other     concerned     in    the 
prosecution    and    had    instigated    it.     "Where 
B,  person    prefers    au     indictment    containit^g 
eeyeral    charges,    whereof    for  some    tliere  is, 
e.nd    for.  others  there    is  not,  probable  cause, 
be     becomes      liable     for     pijeferrirg      tliai 
indictment     without  rrasor'able     and    prob 
able   cause.     Mere    circumstances     of   suspi 
ci-on    cannot     be    relied    on    as    evidence     of 
Xeasonablo      and       probable      cause      as      a 
^efenqe    to  an  action    for  malicious    prosocu 
tioD.     A    prosecution     commences     when     a 
complaint   is  made.     Jtis    not  necessary,    in 
order    to  maintain    an  action    for    malicious 
prosecution,     that     the     charge     wns     Rcted 
upon    by    the    Magistrate  ;    it    is    enough      if 
the    charge     was     made     to    th      Magistrate 
with    a  view  of  inducing    him  <o  m tertain  it 
AHMFDBHAI    v.    FRaMJI     EDULJI.     fi  P 
Si  R  940  =  28  B22e, 

18  Formal  order  of  acquittal  or  dischargf 
not  necessary— Termination  of  trial.  17  M 
h  J  60  Col  1831  P  I. 

19  Judicial  act  inter venitig   brtw^en  charg 

and  arrest—  Liability   of  i^roaccutor  -  Toi  t it 

legal  artest—Acts  of  Court— False,  iwpiisov 
meni^-Bfiigal  Mimicijpal  Act  {III  of  1884  Ben 
gal),   Section   238. 

A  notice  was  issued  by  the  d<fendani 
Chaiimau  of  a  Municipality,  to  tbe  p'nintiff 
undfr  section  238  of  the  Bengal  Mut.  cipal 
Act  calling  on  him  to  demolish  a  buildi'tg 
or  make  his  objections  accord>ng  to  the 
form  ^he  service  of  the  notice  was  made 
not  on  the  plaintiff  bu^t  on  tbe  occupier 
of  the  next  house  to  tbe  one  in  quosiior*. 
The  notice  reached  the  plaintiff  ihrougb 
the  man  on  whom  it  was  aerved.  The  plain- 
tiff s-ent  an  answer  to  the  r>otice  to  the  de 
fendanfc.  The  Chairman  on  receipt  of  the 
answer  sanctioned  the  prosecution  of  the 
plaintiff.  Summons  was  applied  for  by  B 
on  b-half  of  the  defendant  in  tbe  Court  of 
a  Magistrate  against  the  plaintiff.  On  tbp 
application  being  granted,  the  summons  was 
made  out  by  the  iNazir  in  the  Pealdah  Police 
Court   and    signed    by    the    Magistrate.     The 

summons    was  beaaed  "Ihauah    Burtollah 
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in  Calcutta"    and  was  addressed  to  the  plain- 
tiff   in    (  aloutta.     It    was   endorsed     on    the- 
h\\c\    by  tbo    sotving    peon    as   served    at  tbe- 
plain tiff's    boune.     On  tbo     date    fixed   in  the. 
sumniQna,    on  B  nppearir)g    in  Court   and  the. 
plaintiff     being    acsetit,     the    Magistrate    or- 
dered   issue    of  a  warrant    without  recording, 
any    reasons     for    doing     so,    acting    on    the; 
endoisc  niont     of   service     o.n    the    summons. 
The     plaintiff     was     arrested     in     executioa 
of    a    wairant     issued    in    pursuance    of    the- 
order    for  his  arrest.     The  plaintiff    sued  the 
defendant     for    damages     for    illegal    arrest. 
It  was    found    that    the  summons    was  never 
SfMvtd     on    the    plaintiff      It    albo    appeared 
that  tbe  applicatiorj  for  summons  was  grant- 
(  d  and  tbo  warrant  was    issued  and   renewed 
by    the    INIpgistrate    who    vas  paid    secretary 
to  tbe  Municipality.     Tl.c  final  order  for  the. 
warrant  was  sigtied  by  two  Honorary    Magia* 
trates,  one  of  wbom    was   the    Yicr-chaiiman. 
of    tbe  Municipalit-y  and  the  other  an  HonOr 
rary  Member. 

H'ld,  that  tbe  claim  must  be  dismissed-, 
for  the  defendant  was  not  liable  for  any 
harm    done    to    the    plaintiff. 

A  complainant  is  not  responsible  fox- 
any  illegal  arrest  that  takes  place  in  the- 
course  of  criminal  proceedings  instituted; 
by  1  im,  that  is,  the  complainant  cannofc. 
be  made  liable  for  the  mistakes  of  the  Court, 
or    a »■  y    of  its   officers. 

When  the  opinion  and  judgment  of  » 
judicial  officer  comes  between  the  charge 
and  the  imprisoi  ment  of  tbe  person  charged, 
the  person  making  the  charge  cannot  \)Q 
held    liable    for    false   imprisonment. 

It  is  no  pnrt  of  the  legal  duty  of  a 
pprson  to  see  that  %  summons  obtained  by 
him  has  been  properly  served.  A  summons, 
issued  by  any  Court  is  always  under  the 
authority  of  that  Court,  and  of  that  Court 
alone.  The  service  is  the  act  of  the  Court. 
:Md  tbe  famili-*r  procedure  of  identification 
is  altogether  outside  the  law,  and  is  in  no, 
way    IcgHly    nectSr^ary. 

An  action  for  m-alicious  prosecution  will- 
not  lie  on  part  only  of  criminal  proceed- 
ings, though  that  part  may  comprise  th^, 
insiitution  of  these  proceedings  — Xj  R  10  0 
P  634  F  (182<^i)  6  B  and  C  88;  28  C  540,  13* 
Q  B  87,  11848)  refd.  to,  3  Ad  and  E  483 
(l8:-^n)  Distingnisbed.  MON^fOTHO  NATS 
DUTTw.THK  GH.MRMAN  OF  COSSIPORE- 
CHiTPORE  MUNICIPALITY.  9  C  W  H' 
786 

20  Malice  in  law— Beason able-  and  pro-. 
bible  cau-^e  -Burden  of  proof.  73.  P  L  R, 
1902    col    295   P  II. 

21  Malice  avd  loant  of  reasonable  and 
probable   cause — O'lus   of  proof. 

Held,  that  a  conviction  even  when  re- 
versed on  appeal  is  strong  evidence  io  fa- 
vour of  there  being  reasonable  and  probable 
cause. 

All.  H  C  Rep.  (1874),  200,  I  L  R  21  All. 
26,  10  W  N  537,  I  L  R  3  Mad.  H  C  Rep. 
238,   2  li  B  R   111,  U   B  R   1892-90,  I,  26i 
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r-1897— 1901.  II,  484  referred  to.  NG\  TUN 
GYAW  V.  l\ri  PO  ME  NGA  AUNG  IIL  v. 
U   B  K  1906  Tort  P  5 

22  Malice  -I'jvidoijoed  by  want  of  prob- 
able and  Feaaouabie  cause.  10,  0  jW  N  253 
ool    980    P   II. 

28  Malice  --  Evidenced  by  want  of  reason- 
cibli  and  probable  cuuse — Malice  at  laio. 

When  a  Judge  has  to  determine  the 
question  of  reasonable  and  probable  cause, 
be  was  to  nsk  him-olf:  Was  it  roasonablo 
und  probable  for  any  discreet  man?  Was  it 
§0  to  the  maker  of  the  chargo  ?  The  test  is 
Dot  what  improssiotj  the  circumstance  would 
Xuake  on  tha  mind  of  a  lawyer,  but  whether 
the  oircumstaitces  warranted  a  discreet  man 
in  instituting  and  foUowiug  up  the  pro- 
osedings. 

It  is  not  in  every  case  that  b?cau3e 
there  is  no  reasonable  and  probable  cause  a 
Judge  is  justified  in  inferring  malice.  There 
must  be  something  more  of  the  nature  of  an 
indirect  or  sinister  motive  for  the  prosecu- 
tion than  the  mere  absence  of  reasanable 
and  prcbable  cause.  V.UNHORD'S  SOON- 
DERJEE  ".  GOCULDAS  LACHMaNDAS.  4 
BLR  560 

24  Master  and  servant  —  Servant  acting 
wronfuliy  in  the  interest  of  master.  10  0  W. 
N.  723  Col.  836   P.  11. 

25  Municipal  C<  mmit tee  of  liable  for  da 
Viages  iii  a  suit  fur  Jayisdiction  of  Civil  Court 
—Cause  of  act''0>i, — Mun'Cipal  Committee — Ma- 
liciuus  proseculion.     Suit  for. 

A  suit  for  damnges  for  malicious  prose- 
cution is  maintainable  agair^st  a  l\Iunic  pal 
Committee.  AM.All  NaTH  u.  MUNL  IP  vL 
COMMITTEE.  K  \RTaRPUH.  86  P  R  iS06 
=71  P  L  R  1907. 

26  Plea  tbat  defendant  did  not  present 
plaintiff  raised  in  second  appeal  only  6,  C. 
W.  N.  2y8,  See  Malicious  pros^xuiion  No  11 
Sitpra. 

27  Polico    information  to  — Informant  en 
gaging  pleader    for    prosecution  —  Reasonable 
and    probable   cause.     12,  G.   W.  N,   818    Co4 
837,  P.  II. 

28  Police  information  to  prosecution 
started  by  Police  upon  iL'forroatiou  12,  0.  W. 
N.  817    Col  :   837,  P.  II. 

29  Police  information — Prosecution  by  police 
conducted  by  a  private  person. 

Held  that  a  buit  for  damages  for  roalici 
OUS  prosecution  I'es  agairist  cne  who  raakts 
a  false  report  which  results  in  a  prosecution, 
or  who  instigates  the  police  to  send  persoi  s 
up  for  trial,  or  who  crmducis  the  cuse  ag-inisi 
those  persons  when  sent  up  for  trial.  In  ench 
case  it  is  to  be  seer>  by  ics  circumstances- Who 
was  the  prosecutor  ?  The  mere  setting  of  the 
law  in  motion  is  not  the  criterion.  Tii«  com- 
plainant's conduct  before  and  afier  making 
the  charge  must  be  taken  into  coiisideraticn 
3^or  is  it  enough  that  the  prosecution  was 
instituted  and  conducted  by  the  police. 

Malice  may  he  shown  at  any  time  in 
th©>  Qourse    of  the  inquiry. 

I£  a  complaiaant    does   not    go  beyond 


Malicioas  Prosecution    (Contd.) 

giving  what  he  believes  to  bo  correct  infor- 
mation to  the  police,  and  the  police,  without 
further  interfcronco  on  his  part  ^except 
giving  siach  honest  aeisistance  as  they  may 
rtquirc),  tliink  fit  to  prosecute,  it  would  be 
improper  to  make  him  responsible  in  dama- 
ges for  the  failure  of  the  pro.secution.  2G  M. 
HG2  considered.  PxNDlTCiAY.A  "PAKSn.AD 
TKWAUI  1^SARDAU  BHaGaT  TsiNGH.  4 
M  L  T  204  8,  M  L  J  394-5.  A  L.  J 
66510  B  L  R  X080  =  12,  C  W.  N.  1017 
(P-  C  ) 

30  Police  investigation  and  search  by- 
Suit  for  compensation  for  illegal  search  by 
Police-     12  M  L  J  349  col  :    1258  P  I. 

31  Police  investigation  and  search  by — 
Cause  of  action,  26  M  362.  See  Malicious 
prosecution    N<>  2-  supra. 

32  Prosfcutiop  started  by  magistrate  sua 
motu—  Though  plaintiff  named  by  defen- 
dant.    24  A  317    col  ;  343    P  11. 

33  Reasonable  atid  probable  cause— No^ 
minal  damnges  Malice.  176  P  L  R  1901— 
1)2  P  R  1901    col  :  831    P   II. 

84  Reasonable  and  probable  cause -Quea* 
tions  of  malice  ard  reasonable  and  pro- 
bai)lo  Cciuso  — -Concurrent  findings  of  Lowell 
Courts.     25  B  332  col  :  296    P    II. 

35  Rett  son  ablf.  and  prcb  ble  cause—Suit  fov 
conippiisaiion—  D'imag  s  —  "  Malice  "  — -•'  Eea- 
sonable  and  pn  bable,    catise.  " 

"  Reasonable  and  probable  cause  "  ia 
connection  with  actions  fur  damages  for 
malicions  prosecution  may  be  defined  to  ba 
an  botjest  belief  in  the  guilt  of  the  ac-> 
cused,  based  upon  &  full  conviction  found- 
ed upon  reasonable  grounds  of  the  ex- 
istence of  a  state  of  circumstances  which^ 
assuming  them  to  be  true,  would  reasonably 
lead  any  ordinarily  prudent  and  cautious 
man  placed  in  the  position  of  the  accuser 
to  the  conclusion  that  the  person  charged 
was  probably  guilty  of  the  crime  imputed. 
Hicks  V.  Faulkner  (L  R  8  Q  B  D  157)  referr- 
ed to,  "  Malice"  in  a  similar  connection 
is  not  to  be  considered  in  the  sense  of  spita 
or  hatred  ngf>.inst  an  individual,  but  of  malus 
animus,  and  as  denoting  that  the  party  is 
acl  ua  ted  «by  improper  and  indirect  m^itives. 
Mitchell  V.  Jenkins  (5  B  and  Ad  595),  referr- 
ed to.  Tlie  mere  absence  of  reasonable  and 
prob.ible  cause  does  not  of  itself  justify 
the  conclusion  as  a  matter  of  law  that  aa 
ftci  is  malicious.  It  is  not  identical  with 
mulice,  bub  mslice  may,  havu^g  regard  to 
the  circ'Tmst'i' ces  of  the  cuse,  be  inferred, 
from  it.  G.jpathi  Rau  v.  Nar^iug  Riiu  (6  M, 
H.C  R  85)  r.'t-r -d  to.  BHIM  8t^:N  v.  SlTA 
RAM.     AWN  1902  P  92-224  A  36d. 

36  Ueasonnble  and  probable  cause  Bar- 
den  of  proof  Elements  to  be  proved  by 
plrtint  ff.  24,  M.  549,  See  Malicious  prose^ 
cation  No  14  supta. 

37  Suit  for  slander  and  libel  —  Suit  to 
recover  compensation  for  mental  distress 
and  defamation— Report  to  Police,  AWN 
1902    P  96-24  A  368  Col  1832  P  I. 

38  Termiuation   ol  the  prosecution.    9  Q 
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\V  N  73&-     See   Malicious  proseoution   No    19 
Bupra. 

39  Wanb  of  piob'Ablo  and  reaaonabln 
cause— Suib  for  davnagt's  caused  by  mulicious 
intentiou.  1  S  L  U  l?Ol.  See  Poets  Act  X  of 
1889  S .  6. 

40  See  for  0 fiber  cages   damagQS, 
Malicious  search. 

I  Action  foi— buiG  for  damages  for  ma- 
licious search  proving  dishonesty  and  "mala 
fides".      27  B-590  Col  '297  P  II. 

Malicious    setting    of   the  law   in 
motion. 

1  Ac;iou  for  suit  fori  damages  for  setting 
the  law  ia  motion.  11  M  L  J  122  Ool  837 
PIL 

MaliKana. 

1  Malikana  grants  made  before  the  per- 
manent — Settlement — Its  nature  —  Lakhiraj  Ja 
girs— Resumption. 

In  the  Behar  Dirtriobs,  the  payment  of 
Malikana  dates  from  a  period  long  anterior 
to  that  of  the  Pennaneot  SebtlemeDt.  But 
Permanent  Settlement  put  an  end  to  the 
system  of  paying  Malikana  to  proprietors 
except  in  those  cases  where  they  declined  the 
terms  offered  to  them  at  the  settlement  and 
preferred  to  remain  out  of  possession.  But 
previous  to  the  Permanent  Seitlement,  large 
tracts  of  land  in  Behar  had  been  settled 
by  Government  with  Lakhirajdars,  the  pro- 
prietors being  compansated  by  permanent 
hereditary  pensionary  a^llowances,  styled 
Malikana  or  duaturat  and  Malikana  pvyable 
out  of  the  jagirs.  When  subsequently  these 
jagirs  were  resumed  the  Government  as 
occupying  the  position  of  the  jngirdars 
became  liable  for  the  payment  of  Malikana. 
When  tbe  lands  were  resettled  with  the  jagir- 
dars  themselves  the  Malikana  previously 
due  from  them  were  addod  to  the  Govern- 
ment revenue  with  which  they  were  assessed 
and  the  malika  were  paid  by  the  Collector 
out  of  tbe  treasury.  When,  on  the  other 
hand,  the  resumed  jagirs  were  settled  with 
peraons  other  than  the  jagirdar,  the  land 
settled  still  remained  liable  for  the  payment 
of  the  Malikana,  such  Malikana  being  pay- 
able either  out  of  the  Malikana  as  assessed 
under  S.  3,,  of  Reg.  11  )f  1819  and  S.  5  of 
Keg.  VII  of  1822  or  added  as  an  additional 
Bum  spayable  by  the  settlement  holder  over 
and  above  the  revenue  and  Malikana  so 
assessed.  Government  subjected  itself  to  loss 
when  in  resettling  the  lands  it  omitted  to 
make  provisions  for  the  recovery  of  the 
Malikana  from  the  settlement  holders  in 
the  above  manner.  If,  however,,  the  lands 
by  any  process  of  transfer  or  merger  came 
into  the  possession  of  the  proprietor,,  the 
Malikana  allowa'^oe  or  a  rateable  share  of 
it  came  to  an  end  and  the  Government  on 
resettlement  after  resumption  became  enti- 
tled to  be  relieved  of  their  liability  profanfo. 
BAMESHWAR  bINGH  v.  THE  SECRETARY 
OP  STATE  FOT  INDIA.  U  C  W  N  448= 
6  C  L  J  349. 


MalilSana    (Contd.y 

2  Ma'iikana  —  Arrears  accruing  subgt- 
quori,bly  to  notification  of  sale— Point  not 
takoA-  in  Court  below,  or  before  commissioner 
-SOWN  G19-81  0  25G  Ool  31)  P  II. 

3  Malikana— rUiiti  to  recover  arrears  o! 
Malikana  allowance— A  W  N  1908  P  209  Ool 
1934  PI. 

4  Malikana — Recovery — Oause  of  action 
under  the  present  but  not  under  the  old 
law.     10  0  W  N  151   Col  1934  P  I. 

5  Malikana  —  Claim  for— Not  rent— 8  0 
L  J  POO  'ol  64  P  II. 

Malilx  MuKbuza. 

1     Nature  of  tenancy — Sale  of  tho   estate- 
Termination    of    the   tenancy.     3  NL  R 162 
col  :  372   P  II. 
Mamiatdar's  Court's  Act  III  of  1876; 

1     Se>i  B  mibay  Act  in  of   1876  Col:   198  to> 
200    P  TI. 
M  amlatad  »r'3  Court's  Act  II  of  1906. 

1  See  Bombay  Act  II  of  1906  Ool  :  8^6  and 
227  P  II. 

Managemeikt. 

1     Interpretation  of— Absolute  estate — Pro- 
hibitatiod    against    alienation    invalid.     4   & 
L  R  508  col:  2130  PI. 
Manager. 

1  Se,e  Hind'u  Law— Joint  family— Managit 
col  :  1220  to  1223  P  II  and  Religious  endoW' 
ments-Managar  and  Limitation    dot. 

2  Among  native  Christians— Joint  family 
governed  by  Indian  Succession  Act.  15  M. 
L  J  235  col:    1387  P  II., 

Maadai£iiU8. 

1  uit  tor  declaration  of  right  to  inspect,  in 
the  nature  of  application  for  writ  of  manda? 
mus.  12  0  W  N  825   (P  0)  col  :    474    P  II. 

2  Suit  dismissed    for    default  on  adjourn- 
ed hearing.     12  M  L  J    473  col  :  1340  P  I. 
Mandatory  iajuuction. 

1  Prtventive  injunction.  3  B  L  R  541^- 
26    B  136   col  :   260   P  IL. 

(See  Injunction)^ 
Maixs. 

\  Admissible  in  evidence— Points  not  rail- 
ed in  tbe  first  court.  3  0  L  J  560  (P  0)  col  : 
594    P  II. 

2  Revenue  survey — Proof  of  plaintiff's 
title  for  — ('onstructivQ  possession.  12  0  W 
N  273    col  i   932    P  II. 

3  Thak  and  survey-Onus  of  proof  of  landf 
existent  at  the  permanent  settlement.  8  0 
L  J  315    eo!  :  305  P  II. 

4  Thak  and  survey — Evidence.  6.0  WN 
629  col  :  1549  P  II. 

Marine  Iissurance. 
1     Marine    Insurance- Oontract—PoIiGy  oi 
j  insurance — Damiiges    to    goods  — Liability    of 
I  under-writers.     7  BLR  282-29  B    360  coll 
i  1357   PII. 
I 
I  Maritime   La-wr. 

1  Charter  party-Time  charter-Sub -charter- 
—  Bill  of  lading  — Lien —Without  prejudice  tO 
this  charter.     6  B  L  R  743  col  :    183  P  IT. 

2  charter  party — Maritime  Law — 7B.L  R 
670  P  IT. 

8    Charter  party-Meroanbile-Iiaw  Owner** 
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Iwn    tinder    charter    party  against  sub-char- 
terg.     3   B   L    11    510    col  :    407   P  II, 
MarKet. 

1  Of  right  to  hold  markofc— Right  of  zg 
mindar  to  hold,  on  bis  land  in  prox.mi'y  to 
previously  established  mirk^'t  bflongmg  to 
another -Suit  by  zemindar  for.  5  0  0  380 
col  :    853    P  II. 

g     Breach  of    coLtract — Sale   and  purchase 
— Damages,  measure    of  —  Markoi.-H»t,o — Ani- 
fioial     inflation    of  •prices — Jjegitimate    mer 
cautile  transaction.  1  L  B  111900—1902  P  146 
col  :  235    P  II. 

3  Breach  of  contract  by  decree  holder — 
Market-Rate — Evideuco  of  —  Damage-Com- 
putation of.  1  L  B  R  1900-1902  P  262  col  : 
604    PII. 

MarKet  Value. 

1  See  Land  Acquiaiticn  Act  I  of  1894  S, 
28  col  :    856   to  859   P  I  and  1493  to  1497  P  II. 

2  Mode  of  anserlaining — Presidency  small 
cause  courts.  26  B  235—3  B  L  R  893  col :  752 
PI. 

(See  Pre-emption.) 
M  arKsman- 

1  Attestation  by-By  means  of  mark— Suffi- 
wency  of  attestation.  IN  Lj  R  14  col  ;  607 
PI. 

IVIarriage. 

\  See  Budhist  Law^Marriage.  col  :  254  to 
256  P  II.  See  Custom — Punjab  Marriage  col  ; 
■794,   795   PII. 

See  Hindu  Law— Marriage  col  :  1238  to 
1848  P  II,  and  see  Maliomedan   Law  tnaniage. 

S  Between  Christian  and  Mahomedan— 
Will,  construction  of  — Devise  to  eldest  son 
and  to  bis  lawful  male  children  according  to 
tee  law  of  inheritance.  AWN  1904  P  213 
col  :    84  P   I. 

8  Marriage  of  a  Rajput  with  a  Khatrani 
— Evidence — Treatment  as  wife — Onus.  64 
P  L  R  1908—72  P  R  1903  col  :  795  P  II. 

4  Marriage Presumption    of   validity 

Hindu  of  pariah  class  marrying  Burmese  Bud- 
hist woman. 

8,  a  Tamil  of  the  pariah  or  so-called  "fifth 
caste,  "  applied  for  letters  of  administration 
of  the  estate  of  Tvl,  a  Burmese  Budhist  woman 
deceased.  He  claimed  to  have  been  her  hus- 
band ;  there  was  evidence  of  co-habitacion 
for  many  years,  and  some  evidence  of  repute. 
The  application  was  dismissed  on  the  ground 
that  a  Hindu  cannot  coi  tract  a  valid  marri- 
age out  of  his  own    caste. 

Held, — that  in  the  absence  of  evidence 
that  the  class  to  -vhich  S  belongs  havs  adopt- 
ed the  rule  observed  by  Hindus  of  the  recog 
nized  castes  in  tliese  matters,  the  ordinary 
presumption  of  marriage  must  be  applied  to 
the  relationship  between  S.  and  M  and  or- 
dered, that  letters  be  granted  to  him  as  the 
husband  of  the  deceased  Baden  Sing  v  Ma 
May,  (1900)  2  Chan^Toou's  L  C,  27  ;  Ma  Sin 
V.  Tarakinka  Sen,  {'1904)  10  Bur  L  R  269; 
referred  to.  SANaMALAY  PILLAY  v.  PO 
LAW.    BLR228. 

5  Barter  of-Exchange-Marriages,  validity 
of--Damagei   in  case  of  breach — Hindu  Law,  I 


Marriage    (Contd) 

50  P  R  1903—95  P  L  R  1003  col  :    795  P  IT. 

6  It's  ijresunip'ion  from  ohnbiLaiion — 
Prac'icc.  -Pi/int  fust  raised  before  the  Privy 
C  JUiiciL 

For  a  general  pr.^sumption  of  marriage 
arising  fr.m  c  >habiiaLijrj  with  habit  and 
repui-e,  it  i.s  tiujo.siary  to  see  th  it  Ut,  there 
must  be  somo  budy  of  ntiiglibjurs,  many 
or  few,  or  aoinu  sort  of  public,  larg-i  or 
small,  bd'fure  repute  on  u,ri.-te  and  2iid, 
ihu  habit  and  repute,  wiiich  alone  is  eflcctive, 
is  habit  and  toput.fj  of  that  pvrticular  status 
which,  in  the  country  in  qu-'stiou,  is  lawful 
marriage. 

Their  Lordships  of  the  Judicial  Com- 
mitee  were  unable  to  entertain  a  point 
urgod  by  the  appdllmts,  the  sam^  having 
heeu  subnaitted,  in  the  conduct  of  the  case, 
to  neither    Court    below.     MA  WEEN    Dl   v. 

MA  KIN.    10  B  L  R  41  (P  C) 

7  L&ngthf-.ned  co  habitatioyi — Preswnptive 
evidence   of  martiage — Marriage. 

The  rule  that  lengthetjed  co-habitation 
presumptive  evidence  of  marriage  is  common 
alike  to  Christians,  Hindus  and  I\Iahoraa- 
dans  29  P  R  562,  1  C  1  referred  to.  RaTAN 
r.  NAT.1U    SINGH.     16  C  P  L  R  85- 

8  M  image.  Dissolution  of  -Wife  embrac- 
ing Chri.^tiiii    religion  -Ex'^cution    of  decree 

—  Decree  for  restitution  of  congugal  rights 
-85  P  R  1906—143  P  L  R  1906  Col  1509 
P  I. 

8  Cutchi  memons- Hindu    Law— Custom 
Succession— Will— Marriage— 5  BLR  1010 

Col  827  P  II. 

9  Declaration  that  the  defendant  was 
not  the  lawful  wife  of  the  plaintifl— Effect) 
of  order  under  section  433,  Criminal  Proce- 
cedure  Code.     50  P  K  1901  Col.  1434  P.  II. 

10  Specific  Relief  Act  {I  of  18>7),  S.  42— 
Suit  by  the  plaintiff  for  a  declaration  that  tha 
defendant  is  not  his  lawful  wife-Criminal  Pro- 
cedure Code  (Act  V  of  1898).  S.  488. 

A  suit  by  a  person  against  whom  an  or- 
der for  maintenauce  in  favo  ir  of  defendant 
has  been  made  by  a  Magistrate  under  S  483 
of  the  Criminal  Procedure  Code,  is  main- 
tainable in  a  Civil  Court  for  a  declaration 
\h<ix.  the  defendant  is  not  his  wife.  2l  P  R 
1897  (Or.);  18  All.,  29,  20  W  R  58  (Or);  6 
Beng.  L  R  ,  243  ;  41  P  R  1876  referred  to. 
Mussammit  BaKHAN  v.  ALA  BaKHSH,  26 
P  R  1903 

11  Apostacy  of  the  Hindu  wife — Decree 
for  custody  of  restitution  of  Conjugal     rights 

—  DetendauLs  law  not  npplioabie.  49  P  R 
1907—83  P  H  1908  Col    1238  P.  II. 

21  Dissolution  of  -  Suit  for  marriage — 
Death  of  plaintiff— Respondent — Damages — 
Abatement  of  claim  against  co  respondent, 
69  P  L  R  1907-60   P  R    1906   Col    1317    P.  II. 

13  Evidence  of  conduct  of  relations  of 
friends— Marriage  — Lapse  of  time  9  B  L  R 
264  Col  297  P  II. 

14  Father  in  Law  to  pay  pin  —  Money 
to  daughter-in-law  —  Daughter-in-law  en- 
titled to  enforce  it  —  To  pay  annuity  to 
bride — Brides   right   to  sue— 29  A  151  —  4  A  L 
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IVIarriagre    (Conid.) 

J  13  -  A^W  N  1907  P  3  Ool  219  P  T. 

15  Karcwa  boUvoon  a  Khafri  and  Khat- 
ratii  widow,  status  of  iasuo — Concuhino  or 
dharel  has  uo  legal  status— 01  P  \i  1905  Ool 
63  P  I. 

16  Karowa  botwoon  a  Khatri  by  C^adar 
Andazi  —  rjcgitimaoy  of  issuo--T!jli.ii'itaiice-- 
4  P  U  1905— '20  P  L  R  1905  ()ol  Gi  P  I 

17  Khdtris  of  Lvhon  -A  minor  —  Widow's 
marriage  by  Ubaaai-  Andazi— GMisi^nt  of  la^v* 
ful  guardian— Coroiilonies— 19  P  11  19i)3  — 118 
PL  U  1903  Col  370  P  II. 

18  Fifth  marriage  in  prosonce  of  four  liv 
ing  wives — LegUity — Legitimacy  of  childron. 
6  P  H  1903.  6ee  Mahoinedan  Laiv,  niirriag>i 
No    128. 

19  Legality  of — Legally  contracted  and 
performed — ('eremonies-Conseat  ©f  guardian. 
15C  P  L  B  47  col:    1238  P  II. 

20  Marriage  expenses  of  a  male  member,  if 
hind  Tarward  properly — Vellalas  of  N<ii  jlnad. 

The  appellant  urged  that  the  marriage 
of  a  male  in  a  Marumakkitayam  Tarwad  was 
not  legally  binding  on  the  family  prop'U'iy 
and  therefore,  money  borrowed  for  such  a 
marriage  was  nob  a  debt  incurred,  for  Tar- 
wad necessity. 

Held,  the  parties  being  vellalas  of  Natji 
nad,  among  whom  the  issuer  of  a  m  rriage 
are  entitled  to  a  specific  sha*-e  in  the  property 
and  among  whom  the  marriage  of  a  mala 
is  compulsory  in  t)>e  famaily,  iije  exponsfs  of 
the  marriage  of  a  male  member  of  a  Tarwad, 
among  them,  constitute  a  valid  charge  on  the 
family  properly,  and  the  couteutioa  that  tbe 
expenses  of  such  a  marriage,  would  not  bind 
the  Tarwad,  should  be  thrown  as  untenable. 
16  T  L  R  85  f86)  and  4,  T  L  R  63  followed. 
KANUKU  AUNDA  PERUMAL  PlLLAl 
AIYAN  PERUMAL  PILLAl  v.  KANUKU 
BHOOTHALINGOMM  PlLLAI.  21  T  L  R 
179. 

21  Marriage— Suit  for  money  paid  in  con- 
sideration of  marriage  which  had  not  been  per- 
formed 

Held,  that  money  paid  in  consideration 
of  a  marriage  which  has  not  been  performed 
is  recoverable  by  a  suit.  BAMAI  v.  CHEDI, 
8  O.  C  242. 

22  Money   received   in  his   marriage  by  a 
member   of  a  joint   family  — His  separate  pro 
perty-Dayabhaga.     12  C  W  K  103   col  ;    1229 
PII. 

23  Marriage  with  deceased  wife's  sister 
null  —  -Illegitimate  child— lis  Custody  -Main- 
tenance. 

Marriage  with  the  sister  of  the  deceased 
vrife    of  the  respondent  was  declared    invalid. 

Held,  that  the  child  was  the  illegitimate 
child  of  Lhe  petitioner  and  that  she  was  en- 
titled, un'ess  a  strong  case  waa  made  out  to 
tbe  contrary,  to  the  custody  of  the  child. 
Maintenance  for  a  child  may  be  rightly  and 
properly  spent  for  tbe  purpose  of  maintain- 
ing a  joiat  home  for  the  infant  and  his  or 
her  parent,  and  an  account  of  the  amount 
allowed  for  maintenance  will  not  be  order- 
ed  eo  long  as  the  infant  is  properly  main- 


Marriage    fConld.) 

tainod-  BOMWET-CHu.    BOMWETSCH.  85 
C  381 

!J4  Hu.4>  md  executed  a  deed  repudiating 
Ins  wifi'.  10  another — Hus  afur-reoucation  of 
deed — Wife's  suit  for  declaration  that  they  hav4 
no  conjugal  ligkis. 

A,  a  Jat  wife,  was  married  to  B  and  after- 
ward.s  lolt  hid  houde  B  cumplaiuod  uador  3. 
4'J8  1  P  0.  Ills  complaint  beiug  dismissed  ia 
c  <nseq[uonou  of  liia  failure  to  trace  hor.  B  ia 
tbe  exi;iteinenL  of  the  moineub,  executed  a  deed 
of  rupudiation  whoieby  he  traiisfurred  hia 
wife  to  0  but  tore  up  the  document  oa 
cooler  consideration.  A  sued  for  a  declara- 
tion ihat  neither  B  hor  husband,  nor  G  tha 
transferee,  have  conjugal  riglita  against  her. 
Held,  that  such  a  suit  would  lie.  26  P  R 
1903  referred  to  and  tijat  the  plaiotifl  was 
entitled  to  a  declaration  that  the  second 
defendant  had  no  conjugal  rights  against  her 
but  that,  under  the  circumstances  of  tha 
ca-e,  without  more  definite  material  to  go  oa 
in  support  of  the  wife's  contention  and  tha 
plaintit't  having  made  out  no  ckar  and  publio 
n  pudiatiou  ot  horsulf  by  her  husband,  83  P  R 
19U6,  5  C  500,  10,  B  30i  13  A  ,126  referr- 
ed to,  the  suit  as  against  the  first  defendaafe 
should  stand  di.-missjd.  ISURI  v  WAD- 
HaVYa.    3i  P  a  iHQS' 

25  Restitution  of  conjugal  rights.  Set 
Hindu  L  no  col  :  1155  P  II  and  Mahontedan 
Law    coiijuyat  rights. 

g3  With  deceased  wife's  sister-^-Romao  Oft. 
tholics — Gotisengaiui  y^Marnage  with  deceas- 
ed wifes — Roman  Oacnoiio  onurch  at  the 
time  of  marriage.     32  0  137  col  :  947  P  II. 

27  With  Idol— Marriage  with  an  idol, 
validity  of— Indian  Divorce  Act  ^IV  of  1869) 
S.    20   8     B.  L.  R   982,    Ool.     1319,    P.  JI. 

23     With  uncle's    consent— Restitution    of 
CO   iugal  rights— Hindu   Law— 28,  0.  37,    Col, 
353.    P.  11. 
Married  Woxuau 

1  Competent  to  represent  a  minor  in  aU 
appellate  Court  of  guardian  8,  P.  R.  1908, 
See  Col  I  453.  P.  II.  and  1618,  P.  1.  No. 
2898. 

Married  woman^s  property  Act  111 

of  1874. 

Se«  Gol.  387,  P.  L 

MarumaKkathayam  Law. 

(a)  Acquisition  in  Karnavan's  name, 

(b)  Adoption. 

(c)  Alienation* 

(d)  Decree. 

(e)  Gift. 

(f)  Inheritande. 

(g)  Karnavan. 
(h)     Maintenanoej 
(i)     Marriage. 

ij)     Partition. 

(k)     Tarwad. 

See  Malabar  LaiOi 

(a)  ACUISITION    IN     karnavan's  NA  Mfi. 
See    Karnavan    infra. 

(b)  Adaption, 

2  The   basis    of  adoption— Intention. 

The    theory     of    the    Marrumuktayama 
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Malabar  adoption  ia  based  on  secular,  as 
wall  as  on  religious,  grounds.  Therefore 
under  the  ciroumstancea  of  the  case,  thougU 
th«  effect  of  tUe  adoption  in  question  was 
to  create  a  community  of  interest,  the  ia- 
Untion  of  the  parties  to  the  said  adoption 
might  be  held  to  have  been  dissolution  of 
such  community.  KANUKQ  UAMaN  AIY- 
APPON  V.  KANUKQ  SaNKARAN  EAS- 
WARAN.  21  T  L.  R  24. 
(c)   Alienation. 

3  Hypothecation  by  junior  member— Self- 
acquisilioHS—CofirSideration — Necessity — -£?  s  • 
top-pel. 

A  sued  for  enforcing  a  hypothecation 
deed  executed  by  B,  a  deceased  junior  mem- 
ber of  a  Malabar  Tarwad,  against  the  hy- 
pothecated properties.  He  contonded  among 
others  that  all  the  properties  hypothecated 
were  the  self-acq[uisitions  of  B.,  that  even  if 
they  be  held  lo  be  the  tarward  property  of 
B  the  deceased,  they  were  liable,  as  the  debt 
was  contracted  by  B  in  his  capacity  as  de 
facto  manager,  and  that  C  the  present  Kar- 
navan,  was  stopped  from  denying  considera- 
tion and  necessity  for  the  debt. 

Heidi— {\)  that  properties  acquired  by  a 
junior  member  of  the  Tarward  had  to  be  pro- 
sunitid  to  be  his  self-acquisition  until  the  con- 
trary \%  proved:  (2)  that,  as  payment  of 
consideration  was  proved,  the  self-acquired 
properties  of  the  deceased  hypothecator  were 
liable,  though  it  waa  not  proved  that  the  debt 
was  supported  by  Tarwad  necessity;  and  {3> 
that,  as  regards  the  relief  claimed  against  the 
Tarwad,  the  defendant's  representation  or 
coiiduct  could  operate  as  an  estoppel,  only  if 
the  tarwad  was  represented  by  him  at  time 
of  the  transaction  which  was  alleged  to  have 
givdn  rise  lo  the  plea  of  estoppel  ;  and.  as  he 
was  neither  the  da  facto  nor  the  de  Jure  kar- 
navan  at  that  time,  such  a  plea  could  not  be 
sustained.  KANAKU  PARAMESWALAN 
KESAVAN  u.  GOVINDAN  KUMARAN,  22 
T.  L.  a.  121. 

4  Mortgage  hy  junior  managing  member  if 
valid —  N&cessUy. 

A  manajjiug  junior  member  canrofc  alie- 
nate Tarwad  property  unless  the  alienee 
proves  Tarwad  necessity    for  the  same. 

Held,  therefore,  that,  in  the  present  suit 
for  cancellation  of  certain  hypothecation 
bonds  impugned  as  against  the  rights  and  in- 
terests of  the  Tarwad,  no  attempt  having  been 
made  to  prove  khe  existence  of  Tarwad  neces- 
sity for  the  loans  under  the  bonds,  the  lower 
Court  rightly  ordered  their  cancellation.  6, 
T.  L.  R.  13,  7,T.  L.  R  127  and  13,  T.  L.  R. 
165  followed.  YAIDUl  \NATHA  AIYAN 
RAMASWAMY  AIYAN  v.  KANAKKU 
KUTTALANATHAN  YELAYUDHAN,  21. 
T  L  R.  286. 
{d)  DEcaEE.| 

5  Decree  against  female  member  of  tarwad, 
she  becomiyvg  Karnavan — Suit  by  succeeding 
karnavan—C.  P.  C,  Ss.     238   &  532. 

A,  the  Karnavan  of  a  tarwad,  obtained  a 
4eore«  for  possession    of    oertain  properties 


against  B  a  female  member   of    that    tarwad. 
After  A's  death  B  succeeded    to  A. 

Held  that  the  decree  for  possession  waa 
satisfied  when  li  became  head  of  the  Tarwad, 
and  her  possession  wa.^  that  of    tlio  Tarwad. 

Where  a  suocoudirjg  Kuiaavan  sued  after 
he  attained  his  majority,  it  was  held  thali 
limibatiou  began  i.>  ru  i  only  from  the  data 
when  the  plaintiil  beoamo  Karnavan  the  sulii 
being  really  one  for  a  second  loss  of  posses* 
sion  which  occurred  only  when  tlia  defen- 
dant ceased  to  represent  the  Tarwad.  Suoh  a 
suit  was  not  barred  by  S.  238,  0.  P.  0,  or  by 
adverse  possession. 

Quaere.— Whether    a    person    who     waa 
'  made    respondent    pro    forma    could    file    a 
'  memo  of  objections,  ciiroctod,  not  against    the 
appellant,    but  against  a    co-respondent  } 

According  to  the  Explanation    to    S,  532, 

j  G.  P.  C,  it  is  only  waen  a  respoadent's  iighta 

j  as  decided  by  the  first  G.)Utt  are  put  iato  rii'c 

1  by  the  appeal  that  tho  reopoodeat  is    entitled 

to  a  hearing  of  his  own  objections  against  the 

decree.     LAKSHMt     NARAYA.\'i      o.    KAN- 

AKKU      PADMANABHAN       PARAMESWA- 

RAN.  22T-L-  R    183- 

6     Decree  against  junior  members  of  tarwad 
j  — Attachment   befora  judjmeiU—  Limitation. 
\  B  had  obtained  a    m  )uey    decree   against 

I  certain  junioc  memboro  of  a  Tarwad  and 
attached  the  Tarwad  properties  in  exjcutioa. 
The  Kar uavan  was  also  impleaded  as  a  party 
defendant  as  the  representativd  of  a  d  JCtiased 
junior  member.  It  was  fouiid  lUat  the  dec- 
ree expressly  exonerated  the  tarwad  proper- 
ties from  liability.  A  sued  B  to  sot  aside  tha 
attachment  arid  proclamitiju. 

Held  that  the  plaintifTs  remedy  was  by 
way  of  separate  suit,  aud  not  by  way  of  ap- 
plication under    S.  268,     C.  P.  0. 

Although  ordinarily  an  attachraont  sub- 
sists till  set  aside  or  terminated  by  re;«,.-?3n  of 
limitation,  attachment  bef  re  judgment 
stands  on  a  slightly  different  footing,  viz, 
that  the  decree  subsequently  obtained  must 
be  capable  of  executio  i  by  the  attachment 
already  obtained,  in  other  words  the  aUach- 
ment  depends  upon  the  decree  for  its  further 
validity.  If  the  decree  extinguisbes  the 
alleged  liability,  the  attachment  bacomea 
ipso  facto  void.  It  was  therefore  held  that 
the  question  of  limitation  did  i  ot,  in  the 
circumstances  of  the  case,  arise.  22  M.  131, 
23  M.  361,  17  B.  49,  13  T.  L  R.  U9,  Diss.  S. 
A.  194  of  1079;  11  B.  L,  R.  149,  30  0.  134. 
23A.34G  (350)  referred  to.  SANKAliA:si 
MARAYAN  V.  KANAKA  SANKARANYA- 
RANAN   T   L.  R.  67- 

7     Ex  pj,rte   decree    against   ka,rnavan  —  S&- 
shagara  to  contest  it  in  a  fresh   stut. 

An  uncontested  decree  was  obtained 
against  a  karnavan  of  a  Marimakkathaya;a\ 
tarwad. 

Held  that  the  Seshagars  should  be  givaQ  an 
opportunity  in  a  fresh  suit  to  prove  that  tUa 
d^sbt  did  not  exist  or  was  not  binding  on  the 
:arwad.  Such  right  exists  even  if  there  was 
no  fraud,   ooUasioo  or     trtaohery,    21,  X,  I4. 


(     1723    } 


DIGEST  OF  CIVIL  OASES 


(     1724    ) 


MarumaKbathayam  Law    (Condi.) 

It.  41.  followed.  KHISIINA  SASTIYAL  PAD 
MANABIIA  SASTlUYALv.  KOCHEN  MA 
TUEUU,    23.  T.    L.  R.  41. 

(ej    Gift. 

8     Gift  to   ehhst  s(m—riet.iii)ii)  ion. 

Ihid^  that  a  gift  to  or  a  pviicliai-e  in  tbo 
namo  of  an  oldest  or  oi;ly  bon  Ly  hi«  parent 
whether  that  oldest  or  only  son  la  the  oldest 
child  of  his  mother  or  not,  raises  a  strocg 
presumption  (though  rubuttabit)  that  it 
was  for  tho  benefit  of  the  Sub-'larvvad  of 
which  that  eldest  or  only  son  is  tho  Kama- 
van.  11  T.  L.  U.  lyy,  181'.  L.  li.  2 15,  h\  A.  S. 
237  &  242  of  1077  and  ^.S  08  of  1072,  referred 
to. 

Held  further  that  the  Division  Benches 
of  the  Travauccre  High  Court  can  refer  to 
the  Full  Bench  a  particular  question  or  ques- 
tions of  law  without  referring  the  whole  case. 
20  T.  L.  R.  41,  11  T.  L.  R.  4,  15  T.  L.  U.  133, 
3  C.  L.  J.  29,  G7,  10  0.  W.  IS.  71U-  33  0.  927, 
15  W.  R.  21,  8  W.  R.  428    followed. 

Quaere  :  Whether  a  gift  or  purchase  in 
the  I  amo  of  tho  eldest  daughter  of  a  junior 
child,  not  being  the  eldest  son,  will  raise  such 
presumption.  Whether  the  presumptions  in 
the  case  of  moveables  will  dif'ler  with  the  na- 
ture of  the  moveable  and  sex  of  tho  donee. 
Whether  there  is  a  difference  in  other  cases, 
than  those  of  the  mother  and  tho  eldest  son, 
between  purchases  in  their  names  with  the 
lather's  money  and  gifts.  KOSHI  THOMA  v. 
NARAYANAN  KUlSHNAN,  T-  L.  R.  2S9 
2  (FB) 

9  Gift  by  Mohamedan     husband    to     wife 
governed  by    Marumakkathayam    law,    efiect 

of— 31  M.  228.     See  Mahtinedan    law,  gift   No 

if)     Inheritance. 

10  FiViale  IIP mber*s separata   acgusilions. 
Bi'ld,     by     Full      Bench    (Mutl.umayagam 

Pillai,J,  di?seuting)  that  tLe  seif-acquired 
propti  ty  of  a  female  member  of  ISlalabar  Tar- 
wad  as  well  as  property  acquirtd  by  gift  from 
a  stranger  devolve,  on  her  death,  to  the  sub- 
Tarwad  of  which  she  is  a  member  in  prefer- 
ence to  the  common  Tarwad. 

Per  Govinda  Pillai,  J. — The  policy  of  the 
modern  Marumakkatayam  Law,  unlike  the 
arc!  a  0  law,  is  to  give  enlarged  powers  to 
the  acquirer  and  a  preferential  right  of  suc- 
cession to  the  members  of  the    Sub  Tarwad. 

Per  Nuut,  J.-(l)  Gifts  by  father  to  any 
son,  in  the  absence  of  intention,  presumably 
enure  to  tho  benefit  of  all  the  donor's  child- 
ren and  lapse  in  the  case  of  males,  to  the 
Tarwad,  in  the  absence  of  a  sub-tarwad  to 
which  the  doneo  belonged. 

(2)  Self  acquisitions    lapse  in  like  manner, 

(3)  Gifts  by  a  stranger  are  governed  by  in- 
tention, and,  ordinarily  speaking,  lapse  in 
like    mauier. 

Held  further  that  in  the  case  of  females, 
(1)  gifts  to  an  unmairied  daughter  by  a  father 
are  presumably  for  the  benefit  of  her  bro- 
thers and  sisiers  ;  if  married,  they  would,  in 
the  absence  ofinientiou,  presumably  enure  to 
the  benefiit  of  herself  and  children  aud  lapse 


Marrmakliathayam  Law    [Contd.) 

to  i,ho  Sub-Tarwad  of  which  she  is  the  ances- 
trcss,  and,  in  tho  absence  of  such  or  of  any 
Sub  Tarwad  to  whinh  she  belong.'^,  to  tho  com- 
mon Tarwad;  (y)  gifts  by  a  husband  are  pre- 
sumably intended  for  the  benefit  of  the  wife 
and  children  begotten  of  her  by  tho  donorand 
belonged  to  tho  Sub-Tarwad  of  which  nhe  is 
tho  ancostressi.  Where  she  has  no  issue,  it 
would  devolve,  on  a  footing  with  herself  ac- 
quisitions to  her  Sub  Tarwad  if  any  and,  de- 
fault, to  the  main  Tarwad;  (3)  gifts  by  a 
stranger,  in  tho  absence  of  any  intention,  ex- 
press or  implied,  descend  to  tho  children,  aa 
will  her  seif-acquiaitiouw,  ilu  J,  \\\\>  re  .stio  dioij 
issuplesp,  the  properties  will  devolve  to  the 
common  Tarwad,  in  the  absence  of  any  Sub- 
Tarwad  to  wnich  she  may     belong. 

Per  Muthunayagara  'Pillai,  J.— There  is 
no  essential  difforence  in  status  between  a 
member  of  a  "  Sub  Tarwad  "  and  a  mem- 
ber of  a  branch  Tarwad  in  relation  to  the 
con:mon  Tarwad.  Both  alike  k>icp  up  their 
rights  to  the  common  Tarwad  prop.rty  and 
enjoy  the  privilhges  of  the  communion.  The 
accidental  circumstances  that  a  particular 
member  happens  to  possess  st\mo  property.as 
IMakkathayam  can  not  effect  tho  siatua  as  a 
member,  nor  does  it  ef5ect  the  ratio  decidend 
of  the  ruling  in  15  T.  L.  R.  67,  10,  T.  L.  R. 
136.  15,  T.  L.  R  104,  11,  T.  L.  R.  139,  9.  T.  L. 
R.  42,  70,  28,  M.  1.  17,  T.  L.  R.  69,  4,  M-  150, 
2,  M.  H.  0.  R.  162,  2.  T.  L.  R.  2  (F.  B.),  2, 
T.  L  R.  33,  9,  T.  L.  R.  i02,  12,  T.  L.  R.  211, 
17,  M.  L.  J.  160,  4,  T.  L,  R  25,  6.  T.  L  R.  116, 
13,  T.  L.  R.  72,  18,  T.  L.  R  215,  A.  S.  248  of 
107?,  S.  A.  24  of  1079,  A.  S.  36  of  1082,  A.  S. 
208  of  1079,  29  M.  322.  25  M.  662,  4  C.  744,  14 
BLR.  235,  20  O.  116.  referred  to.  PAN- 
APILLA  JANKI  PILLA  NaRAYANI 
piLL\  V.  panakk:u  KRISHNAN  NAR. 
aYaNAN.  22,  T-  L- E.  278.{i^.  B.) 

(/)     Karnavan. 

11  ^cg[uis^Lion  in    Karnavan''s  name — Pre- 
sumption. 

The  acquisitions  of  a  Karnavan  are  pre- 
sumably made  out  of  tarwad  funds.  But  this 
prdsumption  is  rebuttable.  14  T  L  H  191, 
F;  18  T  L  R5,  D;  A  S  69  ot  1031  referred 
to.  PADMANaBHAN  GOVINDaN  v.  KCRA 
KORA,  23  T  L  R  61. 

12  Debt     incurred   by  karnavan  —  Onus- 
Necessity. 

Held,  that  it  being  a  well-established 
principle  of  Malabar  Law  that  the  debt  con- 
tracted by  ft  Karnavan  is  for  tlie  purpose 
of  tho  Tarwad.,  the  execution  of  a  mortgage 
is  within  the  scope  of  the  Karnavan's  au- 
thority and  it  is  on  those,  who  chalionga 
the  validity  of  such  a  morigfge,  supported 
by  valuable  consideration,  to  make  out  that 
it  was  executed  under  such  circumstances 
as  would  absolve  the  Tanoad  from  all  li- 
ability therefor.  So,  as  soon  as  the  factum 
of  the  mortgage  and  the  payment  of  full 
and  adequate  consideration  therefor  are 
established  by  the  mortgagee,  the  burden 
of  making  out  the  absence  of  family  ne^ 
cessity  is    thrown     on   those   who    impeach 
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the  validity  of  ihe  transactions.  Bu',  though, 
where  fciio  croditor  of  tlio  Kiniinni.  pf'.jv.;s 
the  pi-i»5ing  of  G  jn  lid  jrabi  )ii,  thj  bur  1  :n 
of  p.oving  tha  bifidiug  nature  of  the  debt 
is  shifted  from  him,  yoh,  tlxa  onus  may 
again  revert  ti  Www  and  the  quostions  as 
to  how  sjon,  or  upon  the  proof  of  what 
faoLs  by  the  Anandravers,  the  onus  will 
again  so  revert  to  tlie  creditor  and  as  to 
the  further  evidence  to  be  let  in  by  him, 
will  dep'ind  on  th^i  oircum=itanc3^  of  each 
oaso.  5  T  L  II  29,  7  T  L,  R  127,  8  T  L 
R  125.  15  T  L  U  180.  20  M  141  referred 
to,  KRISHNAN  AlYAPi'AN  v.  PADMA- 
NvBil\N    uvMAN,  21  T   L  R  239 

13     Qljt  by    Kirawa, a— Self -acqiiLred  pro- 
jperty. 

Oa  a  gift  of  certain  properties  by  the 
Karnawm  ol  the  Tirwid,  it  wis  found  that 
the  properties  wore  not  hi*  solfacquisition, 
but  had  boon  acquired  by  moana  of  funds, 
Turw  id   funds: 

H.\ld  that  the  gift  was  invalid,  since 
the  karnavaa  was  not  entitled  to  give  away 
pr.")peitiea  balonging  to  the  Tarwad,  and 
furtiier,  the  gift  had  not  been  completed 
by  the  transfer  of  the  possos-jion  to  the 
donee.  IG  T  L  R  101  roferred  to,  KUN- 
J\N     NARVYVNVN    V.     KUNJAN     VELA - 

YQDaAN.   21  T  L  R  laa 

14  Power  of  mina§er — Manager)  appoint- 
ed under  fiimiiy  Kirar-Credltor  dealing  with 
such  miiiagiii- — Principal   and  agent. 

A  member  made  eertain  alienations  un- 
der a  Karar,  but  failed  to  discharge  the  debts 
Bpecified  in  the  Karar  out  of  the  proceeds  of 
the  alienations. 

A  sued  for  setting  aside  the  alienations 
and  for  the  removal  of  the  manager  under 
the  family    Karar.     Held    that — 

(1)  that  the  alienations  wore  binding  on 
the  other  members  only  to  the  extent  to 
which  the  sile  proceeds  have  been  applied 
for  the  purp)aes  mmlioned  in  the  Karar. 

(2)  that  the  creditor  was  bounu  to  show 
that  consideration  passed  for  the  sale  and 
that  the  sale  proceeds  wore  utilized  for  the 
discharge  of  debts   mentioned    in    the    Karar. 

The  ordinary  pre.^umption  attaching  to 
alienations  m%de  by  kamavan  dots  not  arise 
in  the  case  of  a  mere  manager  acting  under 
limited  powers. 

Wiiore  authority  is  given  by  a  written 
Instrument,  a  third  party  doalii\g  with  tlie 
agent  is  bound  to  tak'3  notice  of  the  written 
instrument,  and  must  call  for  and  examine 
it  to  s<;e  whether  it  justifies  the  act  of  the 
agent.  If  from  his  omission  he  should  en 
counter  a  loss  from  the  defective  authority 
of  the  agent  it  is  properly  attributable  to  his 
own  fault,  since  he  must  know  that  he  has 
Bo  otlier  security  than  his  reliance  upon  the 
good  faith  and  credit  of  the  agent.  26,  O. 
701,  S.  A.  284  of  10G9  O  S.  753  of  1074  referr- 
ed to.  K\ULI  LEKSHI  v.  KANN.aN  PAR- 
AMSWAUUN.  23  T-  L.  R.  1. 
{h)     Maintenance. 

15  Property     allotted     for  maiatenan.oe, 


M  armmali  ttathayam  La-w    (Contd.) 

when  ro8umablo,  no  length  of  the  timO', 
during  which  tlie  junior  ra>mbur5  of  a  T'lC- 
\v  id  might  have  been  in  p.'jsses3ick.a  ot  the 
Tarwad  prtp  ir^iof),  nor  thiir  having*  boea 
miititaining  tliom^f^lves  out  of  the  iuoum-j  of 
such  proporLios  and  hu-jbauding  tbs  surplus 
for  miking  acquisitions^  caQ  ftftoct  th« 
karnavan's  right  to  recover  the  propertied 
from  their  possession  on  his  making  suitable 
arrangements  for  their  maiatonance.  12,  T. 
L.  R.  133,  15  T.  L.  R.  42  followed,  14,  T.  L.  R. 
49  referred  to.  RAMAN  GOVINDEN  v, 
R\M\N.  2I,TL.  R159. 
(i)     Marriage, 

16  Marriage  expenses.     See  Tarwad  Infra, 
(j)     Partition. 

17  Separate   enjoyment   by  several  branches 
of  a  Tarioa  i  —Presumption  of  Parlition. 

Long  and  seperate  residence  of  the  several 
branches  of  a  Tarwad,  with  separate  enjjy- 
meut  of  properties  and  payment  of  taxea, 
CO  existing  with  the  dealing  of  the  Tar- 
wad properties  by  them  independently  of 
their  common  senior^  raise  an  inference  of 
division  sefely  without  a  formal  partition, 
it  can  not  be  laid  down  safely  that,  in  all 
cases  of  sepirate  living  and  enjoyment  for  a 
long  time,  the  burden  of  proving  non-divi- 
sion must  bo  held  as  lying  on  the  party  alleg- 
in-^  it  2,  T.  L.  R.  38,  18,  T.  L  R.  193,  19,  T. 
L.°R.  73  followed.  KANUKU  RAMAN 
AIY\PPAN  V.  KANUKQ  SANKARAN 
EASWARAN.     21- TL.   R-    24. 

{k)    Tarwad. 

18  Funeral  expenses  of  deceased  harnav an 
— Re-ivibarsctnent  of. 

To  support  a  claim  under  S.  70  In- 
dian Contract  Act,  there  must  be  an  obliga- 
tion, express  or  implied,  to  repay,  and  tha 
question  is  not  to  ba  determined  by  nice 
considerations  of  what  may  ba  fair  or  proper 
ace  n-diijg  to  the  highest  morality  2,  I.  A,  131 
(143)  referred  to  and  the  Section  ought  nofe 
to  be  so  read  as  to  jastify  the  officious  inter- 
ference of  one  man  with  the  affair  or  pro- 
perty of  aooth3r.  or  toimpose  obligation  ia 
respect  of  services  whicli  th )  person  sought 
to  be  charged  did  not  wish  to  be  rendered,  18 
M.  88  (93)  referred  to.  If  regarding  the  death 
of  the  kiriiavan,  anandravau  defrays  the 
charges  incidental  thereto,  it  would  be  aa 
expenditure  in  which  the  law  considers  him 
"  interested,"  and  sucli  charges  ought  to  be 
reimbursed  to  the  Anandravan.  If,  on  the 
other  hand,  the  children  of  the  deceased 
Karnavan  defray  the  above  charges,  it  is 
only  a  voluntary  act  arising  from  a  sense  of 
filial  duty  which  mast  be  understood  to  bo 
gratuitous  a  id  so  would  be  outside  the  soopa 
of  3.  70.  But  on  grounds  of  public  policy 
and  of  pressing  necessity,  a  contract  to  re» 
imburso  the  actual  cremation  charges  may 
in  such  cases  bo  inferred  on  bohalf  of  one 
who  incurred  the  same  even  vi^ithout  the 
kaowltdge  of  the  party  interested  and  this 
item  may  therefore  be  claimel  by  the  child- 
ren of  the  deceased  under  t.  70  of  the  Act. 
9,T.  L.  R.    126   followed,   23,     M.  512,    27.    B, 
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890.   referred    to.     ANANTFIU     NARAYANI 
r.  IRAVl     NILAKANTAN,  22  T- L- B.  lJi9. 

19     ICxpcnaefl  of  marriage  of    a  male    mem 
ber,  whether    binding    on    Tarwad    property^ 
among  tlie     Nellas    of    Nanjiuad.     21,   T.  L. 
P.  1'^.9.     See   mnrriage   No    zO. 

Marwat  grant. 

1  Minwai  grants  rot  an  under  proprie 
tary  right-  Rent    Act,  Oudh.  S.  3. 

iir/rf,  that  a     Marwat  grant  is    notanun 
der  proprietary  holding   ae     defined     in     thr 
Oud'i  Rent  Aot.  11  C.  818  referred  to.     SWA- 
MlDvYAL    V.    LACFMIN      KOER.     11.    0 
C  240. 

Mashkabari  Accounts. 

1  Mashkabari  and  rokar  hooka  prepared 
on  examination  of  kbnta  books, •admissibility 
of,  in  the  absence  of  khata  hooks.  9  G  W  N 
421- sac  5S3  Col  172  PI. 

Master  and  Servant. 

1  Acts  of  Collecfcor's  how  far  hinding,  on 
Government  —  Jurisdiction  oi  Courts— 30  C 
36  &c^  See  Act  I  of  1894  Land  AccLuisition 
Act  8  11  Col  846  847  P  I. 

2  Acts  of  Divisional  Offi.cer  how  far  bind- 
ing on  Governm,ent— Master  and  Servant- 
Wrong  by  Servant— Course  ot  service.  6  B 
L  R  131-1-33  Col  47  P  I. 

8     Contract   of  hiring  providing,  for  wages. 

Where  the  contract  oi  hiring  provides 
for  the  paymens  of  certain  wages,  although 
it  may  be  optional  on  the  part  of  the  master 
to  find  work  and  he  m,ay,  if  h«  pleases,  dis- 
continue his  businsFS,  yet  he  must  neverthe 
less  pay  the  wages  agreed  upon,  whether 
he  find  work  for  the  servant  or  not,,  or  he 
will  render  biraseif  liable  to  an  action  for 
damages. 

Wor  Reference,   see. 

Simth's  Law  of  Master  and  Servant, 
pages  63,74,  159,  160;  Indian  Contract  Act, 
1882  section  73.  NGA  MAUKG  GYI  v.  RAM- 
ZAN  ALL  U  B  R  19^8  PI.  Master  and 
Servant. 

4  Damages  —  Suit  for  damages  for  Ma- 
licious prosecution  started)  by  servant  in 
the  master's  interest.  IOC  W  N  72S  Col  836 
P  II. 

5  Eaaemient — Purchase  of  land  by  Govern - 
ment  at  sale  for  arrears  of  revenue — Right- 
of  irrigition  by  way  of  easement.  12  M  L  J 
432—26  M  511  Col  735  P  I. 

6  Hiasement— Grant  of  village  as  inam 
— Right  to  water  for  irrigation.  26  M  66,  67 
Col  735  P  I. 

7  Grant  by  Tehsildar  without  consulting 
Municipal  Council  —  Collector's  revisional 
powers  in  darkhast  case.  26  M  742  Col  463 
PIL 

8  Government  Officer— Suit  for  grant 
made  by  a  Government  Officer  on  behalf 
of  the  crown  is  maintainable.  26  M  268  Col 
924  Pi. 

9  Government  Officer  —  Governor  and 
member  of  his  council.  6  B  L  R  133  Col 
47  P  I. 

10  Suit  for  luages- Master  and  sirvant— 
iJotice  to  quii  service. 


When  a  servant  employed  on  a  monthly 
engagement  leaves  service  without  dm  notice^ 
li')  is  not  entitled  to  any  pay  for  the  porlioQ 
of  the  month  during  which  he  leaves,  but 
only  to  pay  up>  to  the  end  o£  the  preoeding 
mo!)th. 

Where  the  plaintiff  who  was  engagecl 
as  a  head  cook  on  a  monthly  salary  by  the 
(leffMidant,  mannger  of  a  largo  hotel  \»ddenly 
gave  notice  on  the  14th  November  1900 
that  he  would  leave  service  in  neven  days 
and  could  not  work  after  the  24th  Novera- 
ber  1900,  h^ld,  that  the  notice  given  waa 
quite  insufficient  and  the  plaintifi  was  not 
entitled  to  any  pay  for  the  period  in  Novenri- 
ber  during  wiiich  he  reaaained  in  the  de- 
fondant's  service.  10  D  H  C  R  p  57  and  I 
L  R  13  Gal  80  referred  to.  MRS.  J.  KEN- 
NELLY  V.  ABDUL  HAQ.  P  LE  14Q  Of 
1901-118  PB  1901. 

1 1  Snil  for  zooges  -  Gontraof. 

In  the  absence  of  a  binding  contract, 
by  which  the  servant  agrees  to  forfeit  wages- 
if  he  withdraws  without  giving  notice,  a 
monthly  servant  who  leaves  without  notice^, 
is  entitled  to  be  paid  down  to  the  date  whea 
wages  were  last  dae,  but  not  for  the  period 
he  has  served  since  that  date.  2  C  W  N  78T 
10  B  H  C  R  57  13  C  80  Smith  on  Master  and 
Servant.  P  182  referred  to.  RAJA  SHEW 
BAKHSH  BOGLA  BALLaB  DAS  v.  PIRU: 
MALL.  IpBRiaOS  P  1.  Mastered  Sfir- 
vant. 

12  Delegation  of  his  authority  by  servanfa, 
-  -Damage  caused  by  the  delegate's  act-Liabi- 
lity   of  master. 

Held,  that— Ordinarily  a  master  is  nofe 
liable  for  the  oegligaob  ae-ts  of  his  servant^ 
except  when  the  servant  is  acting  within  the- 
scope  of  his  authority.  So,  where  a  driver  of  a 
tonga  entrusted  it  to  a  boy,^  having  no  au- 
thority so  to  delegate  his  powers^^  and  hav- 
ing no  emergency  which  necessitated  such 
a  delegation,  aad  the  tonga,  owing  to  th& 
boy's  negligence,  caused  damage  to  the  plain«v 
tiff's^  held  that  the  master  is  not  liable  for 
the  boy's  negligence  ^  the  oase  being  governed 
by  the  rule  embodied  in  S  190- of  the  Contrac* 
Act,  that  a  sarvant  cannot  ordinarily  delegate 
his  authority. 

0^,:cer :—"  There  is  nothing  to  prevent 
prospective  damages  b«ing  assessed  in  an 
action  on  tort.  i64  L  J  Q  B  474  followed  6d 
L  J  Q  B  122  Distinguitehed  )  SARDAR  KHAN 
V.  WGGILMORE.  3  N  L  R  101- 
Material  alteration  of  buildingr. 

See  Municipal  Acts,  and  Punjab.  Act  XX  of 
1891  S  9!^. 

Material  alteration  of  documents. 

1  See  Alteration. 

2  Altering  a  document  —  Bond-avoiding 
contract,     33  C  812  col :  601  P  II. 

8     Pro-note  — Addition    of  names — I  LBR 
1900  1902   P  255    col  :  542  P  I   (Read   255  for 
252.) 
Material   irregularity. 

See  Giv.  Pro.  Code  Act  V  of  1908  S.  US 
and  Punjab  Courts  Act   XVJII  of  188A  8  70 
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\  InternaUoral  Law— French  citizenn  in 
British  India- Marriag*  settlemeota.  32  C 
631    ool  :    286  P  II, 

Manrasldar. 

1  Dur  maurasidar.  Contract  of  tenancy 
—Enhancement.     7  0  L  J  284  ool  :    476  P    11. 

Maxim- 

1  6«e  Civ.  Pro.  C  >de  Act  V  of  1908  O  XXII 
RIcol:   1570  1573  PI 

2  A  man  is  presumed  to  intend  the  natural 
consequences  of  his  act — Criminal  Trespass — 
Penal  Code    {Act  XLV  of    I860),    Section  441. 

It  was  found  that  accused  No  I,  who 
held  a  decree  against  a  certain  judgmeut  dub 
tor,  went  with  her  son,  accused  No.  2,  and 
a  Oivil  Court  bailiff,  to  expcute  a  warrant, 
and  finding  the  door  of  the  judgmeut  debtor's 
house  shut  they  entered  hid  compound  by 
passing  through  the  complainant's  house 
without  his  consent  and  notwithstanding 
his  protest. 

Held,  that  the  act  of  the  accused  amount- 
ed to  criminal  trespass  with  intent  to  annoy 
the    complainant. 

Mere  knowledge  of  the  possibility  of  an- 
noyanoe  resulting  from  an  act  of  trespass,  is 
not  sufficient  to  bring  the  oase  within  the 
definition  of  trespass,  but  the  word  •  intent  ' 
oannot  be  read,  as  if  it  were  identical  with 
'  wish  '  or  '  desire,  '  there  may  be  no  wish  to 
annoy,  but  if  annoyance  is  the  natural  con- 
sequenoe  of  the  act,  and,  if  it  is  known  to  the 
person  who  does  the  act,  that  such  is  the 
natural  consequence  then  there  is  an  in- 
tent to  annoy.  KING  EMPEROR  v.  LUX- 
MAN.    4  B  L  R  280. 

5  Common  law  right— Feelings  of  a  com- 
munity opposed  to  the  rights  of  individuals, 
24  A  499   col  :    1337   P  II. 

4  The  crown  is  not  bound  by  a  statute 
unless  named  in  it — Applicability  to  India.  12 
M  L  J  208,  25  M  457.  See  Madras  Act  I  of 
1884  S  341. 

6  False  demooatratis  non  nooet  — False 
particulars  may  be  ignored.  4  B  L  R  871 
col:  632  PlI. 

6  Falsa  demonstratio  non  nooet— Estoppel 
«— Mi?de8oription    of    property. 

The  maxim  falsa  demonstratio  non  nccet 
means  that  if  there  be  a  sufficient  and  ade 
quate  description  to  create  a  certainty  of 
what  was  meant,  subsequent  erroneous  ad- 
ditions will  not  vitiate  a  deeoription  other 
Vfise  accurate. 

If  a  purchaser  or  mortgagee  is  respon- 
sible for  the  insertion  in  the  Register  kept 
under  the  Registration  Aot  of  an  innccurate 
description  of  the  property  acquired  by  him 
and  a  subsequent  purchaser  in  the  belief 
that  the  description  in  the  Register  is  cor- 
rect takes  a  conveyance  for  value  of  that 
same  property  under  the  imprepsion  induct- 
ed by  the  description  in  the  Register,  that 
it  has  not  been  dealt  with,  then  the  (-ourh 
may  under  appropriate  circumsfcanoes  be 
justified  in  holding  that  the  doctrine  of 
estoppel  is  applicable      8AKHARAM   GOPAL 

V.  Qangadhar,    6  B  L  R  99i. 


jtfaxim    {Contd ) 

7  False  statement  — Known  as  to  be  falsa 
by  person  to  whom  it  is  made.  30  0  639 
col    230    V    I. 

8  "  Indefiuiteness  "  Estoppel  by  conduct 
of  tenant— Suit  for  rent.  27  M  332  ool  963 
P    II. 

9  a  litigant  must  aot  consistently  through- 
out a  litigation.  0  PL  K  II — 28  B  2G4  ool 
11H2    P    II.    (Read  264  for  294) 

10  Property  in  cust,odia  legis,  plaintiff 
being  the  custodian— Murderer  of  the  last 
holder.  27  M  591  ool  434  P  I.  and  1203 
P   II. 

11  Step  in  aid  of  execution-- Application 
for  seal  warrant— Notice  to  judgment  debtor 
29    C    580  col    1605    P  I. 

12  Struck  off— Petition  for  attachment  of 
property— Execution  of  decree.  12  M  L  J  24 
col  1016   P  II. 

13  Street— Vesting    of  in    a  Municipality 

—  High    way — Limited    application  in   India 
25    M    635    col    1975    P  F. 

14  Trees— Kanomdar's  right  to  trees  plan- 
ted   by    him.     24    M   47  col    1481    P  II. 

15  Decree  for  satisfaotion  of  judgment 
debt  when  sanction  of  Court  not  obtained 
— Validity  of— Statutes— Deeds  and  oontraota 

—  Construction. 

16  Qui  facitper  allum  faoit  per  se— Con- 
struction  of    statutes.     24    A  319  col   610  P  I, 

17  Stare  decisis  — Application  of  — Instal- 
ment  decree— Default  in  payment  of.  27  B 
1   col   2022   P  1 . 

18  Qui  tacet—Gonsetive  videture—AppHca* 
tion  of— Qualification  —  Revision  —  Criminal 
cases— Poivers  of  High  Court— English  law-^ 
Proof  of  perjury— Evidence  Act  (I  of  1873) 
— Prosecution   witnessess.     Credibility  of. 

The  High  Court  can,  under  section  435 
of  the  Criminal  Procedure  Code,  interfere 
in  revision  where  there  appear  misreading 
of  the  documentary  evidence  and  fundamen- 
tal errors  in  principle  which  vitiate  the 
disposal   of    the  case. 

The  law  of  England  requires  that  a 
false  statement  in  order  to  support  a  charge 
should  be  material  to  the  question  in  dis- 
pute: but  this  qualification  is  not  imposed 
by  the    Indian    Penal    Code. 

According  to  the  criminal  law  of  Bng. 
land,  the  assignment  of  perjury  must  be 
proved  by  two  witnessfts  or  by  one  witness 
and  the  proof  of  other  material  and  rele- 
vant facts  confirming  his  testimony.  This 
is  not  a  mere  teohoioal  rule  but  a  rule 
founded  on  substantial  justice.  The  Indian 
Evidence  Act  does  not  provide  that  there 
n»U3t  bij  corroboration  to  support  a  con- 
viction but  it»  ordinary  cases  and  where 
the  provisions  peculiar  to  Indian  Law  do 
not  apply  a  rule  which  is  founded  on  sub- 
stantial justice  may  well  serve  as  %  safe 
guide  to  those  who  have  to  administer  the 
criminal    law    of    It;dia. 

There  must  be  something  in  the  oase 
to  make  the  oath  of  the  proseoution  wit- 
ness preferable  to  the  oath  of  the  aooused, 
EMPEROR   V.   BAL   GANGADHAR  TILAK. 

6  B  L  R  S24-28  B  479- 
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Maxim    (dm'.:!,.) 

19     Sliiiro   ilooisos — Applioafcion — Denial   of 
re'.rut'OJ-  JiJrisd  of.inn    of   Court,     7    B  L  11 
(31 1-2.)   H    (V^l    col  1712    P    I. 
Modical  Eviloaco. 

1  6'H(!  Eoid.iHC<i  Aoi  I  oj  1S7J  S.  4,5  Got 
181,    IS'i    P    I. 

2  Uogirding  ago  of  a  minor.  29  P  L  R 
3907    col    VMi    PH. 

Medical  pracLiti  ner. 

I  liujkt  to  sue—MeiicaL  practitioner  and 
patient  -Ljiurancn  or  improper  treatment  of 
paliciit. 

lu  aa  action  by  a  modioal  practitioner 
to  recover  the  amount  of  his  foes  it  is  open 
to  the  defendant  to  lead  evidence  to  show 
th  it  ho  treated  the  pitiont  ignorantly  or 
improputly,  which  plea,  if  proved,  funii-^hos 
a  good  defniico  to  t,ho  uoUoa.  DOMINdO 
M.  PARREIUA  V.  GABRIEL  F.  GONSAL 
VK.^.    8  B  L  E  93. 

Mela 

I  A  fair  or  Mela— Immoveable  property 
• — Levy  of  cess  over  and  above  income-tax,  if 
legal,     85  C  82  Col  '^9  P  II. 

Memorandum  of  association. 

I     CoQiract  with  a  company -iMemorandum 
of   Aiticles  of  AssociatioQ.     10  B  L  R  141  Col 
471  P  U. 
Memorandum  of  objections. 

1  See  Civ  Fro  Code  Act  V  of  1903  0  XLI 
R  22-S  561  Col  1631  -1663  P  I. 

2  Memorandum  of  objections  where  ap 
peal   withdrawn.     4  M    L  T  482  Col  679  P  II. 

3  Obj3cfcions  against  co  respondent- 
Power  ot  High  Court  in  revision.  17  M  L  J 
62  Col  1361  P  I. 

4  Right  of  the    respondent    to  urge    cross 
obj8ctious-30  C  655  Col  1661  P  I. 
||ereantil3  Law. 

1  Charter  party  -Maritime  Law— 7  B  h 
B  670  Col  407  P  II. 

2  Owner's  lien  under  charter  party  against 
sub-charterers.     3  B  L  R  510  Col  407  P  II. 

Merca'-itilo  usa^^e. 

1  Breach  of  contract  —  Legitimate  mer- 
cantile tran^aciioo.  1  L  B-  R  1900-1902  P 
146  Col  235  P  ii. 

2  Evidouoe  of-  Custom  of  trade  in  Bom- 
bay—7  B  L  R  57  Col  740  P  II. 

3  Mjrcaiitila  us^ge  —  Firm- Assistant  al- 
lowed   t  )  use  seals,    lai,ter  papers,  forms,  &a — 
Keglig.^-,ce     9    C  \V  N  429  Col  374  P  I. 
Mercliandiae  marfes  Acr  IV  of  1389. 

1  See  Act  IV  of  lBb9  Merchandise  Man^s 
Act  Col  794  P  I. 

2  Ss*2,  4  and  6 — Litters^  designs  and  mime 
raLsfonncny  a  ''irade  descripLiji," —  Plj,i>i.tiff's 
exclusive  right  by  user  a>id  reputation  ^Imi.j,- 
Hon. 

The  importers  and  shippers  of  'Grey 
shirtings"  from  Manchester,  had  stamped 
on  these  good?  a  "facing,"  which  consisted 
of  letters,  desigis  aad  numerals  in  a  parti 
cular  order,  and  claimed  the  whole  of  this 
combination  as  their  "trade  mark,  sued  and 
charged  the  defendant,,. another  importer  of 
Bimilar  goods,  with  the  infringement  of  it 
by  stamping   his  marohadise    with  a   facing 


Mercandis«   Marks    Act  IV  of  1889 

{Gonld  ,) 

so  closely  resembling  theirs  in  the  charaotoe 
and  order  of  his  marka  as  to  }n,i3load  the 
public  into  believing  that  ia  purchajing- 
his  shirtings  they  were  purchasing  the 
plaintiCfs. 

Held,  (Benson  and  Miore.J  J.,  concicrr' 
ing  that  the  defendant  had  made  and  usod 
a  facing,  which  was,  in  many  rerjpactd,  a 
colourable  imitation  of  the  facing  of  the 
pliintif^.s,  to  which  thoy  had,  by  user  and 
reputation,  an  exclusive  right,  and  that  tha 
imitation  was  likely  to  mislead  ignorant  and 
unwary  purchasers  into  believing  that  tha 
defendant's    goods    were  those  oa    the    plain- 

!..iffS, 

Per  Moore,  J.  The  principle  is  that  no. 
man  may  oiuvass  for  custom  by  falsely  hold- 
ing out  of  his  goods  or  business,  whether  by 
misleading  description  or  by  colourable  imi- 
tition  of  k  lowa  mark^,  packages,  and  sa 
forth,  as  being  the  goods  or  business  o£ 
another.  Its  application  is  not  excluded  by 
showing  that  the  style  or  words  appropriated 
by  the  defendant  are  in  them-jelves  noG  falsa 
as  he  uses  them,  or  that  the  plaintiff,  if  ha 
suacaeds,  will  have  a  virtual  monopoly  in  aa- 
exclussive  designation  which  is  not  capable 
of  registration  as  a  trade  mark.  Tha  ques- 
tion IS,  whether  the  defendant's  action  na- 
turally tends  to  cause  an  ordinary  dealer  oc 
purchaser  (not  necessarily  the  first  puc- 
cuaser,  for  the  effect  on  the  the  public  at 
large  is  to  be  considered)  to  think  he  is  deal- 
ing with  the  plaintiff  or  buying  the  plaintiff's 
goods. 

Held  p^r  Davies,  J.,  (dissentiente)  that  tha 
plaintiffs  were  entitled  to  an  injunction  if 
they  established  (1)  their  exclusive  user  of 
the  above  mentioned  marking  and  (2)  that 
defendant  has  imitated  it,  so  that  the  imita- 
tion is,  in  the  words  of  S.  4  of  the  Merchan- 
dise Marks  Act,  "reasonably  calculated  to 
lead  parsons  to  believe  "  that  bis  goods  ara 
their  goads  ;  that,  on  the  first  poinr,,  tha 
plaintiff's  right  of  exclusive  user  was  limited 
to  tha  first  four  items  of  their  marking,  that 
is  to  say,  to  the  name  of  their  firm,  their 
coat  of  arms,  the  facsimile  initials  and  tha 
scimitars;  and  that,  on  the  second  point,  tha 
defendant  had  not  imitated  any  of  those 
marks,  and  further  that  what  he  had  copied 
h)  was  at  liberty  to  copy  and  no  one  was 
likely  to  be  deceived  thereby.  L  R  12  A  Q 
453,  Leather  Cloth  Go.  v.  American  Leather 
Cloth  Co.,  F  y  Johnston  v  0rr  Ewiog  and  6  M 
103  referred  to.  T.  NOOROODDE^T.  SAHIB 
V.  CHARLES'  bNOWDEN  4  M  L  T  368 
(F  B.) 

3  Ss.  4  {1),  6  and  1— False  Irads  mark—' 
False  trade  description — Mark  merely  sugjest- 
ing  description. 

The  appallants  were  canvicfced  under 
section  482  and  486  of  tha  Indian  Penal 
Code  as  amended  by  the  Indian  Merchandise 
Marks  i^ct,  1889,  of  using  a  falsa  trada 
mirk,  selling  goods  marked  with  a  coun- 
terfeit trade  mark  and  under  section  6  of 
the    Merchandise  Marks   Act,  of  applying     a 
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]Vlerchandi8e  MarKs  Act  IV  of  1889 

(Could  ) 

false  trade  description  to  goods.  It  appear- 
ed that  siiiCQ  Decombor  1900,  tlio  opposite 
party  h\il  Ween  selling  fish- hooks  in  packets 
bearing  labols  on  wluoli  appeared  a  design 
of  two  ficih  crossed,  with  their  lioads  and 
tails  beut  up.  These  fish-hooks  bad  go- 
certilly  been  known  in  the  market  as  Mach 
Mark  (fish  mark)  and  bad  coinmatid(;d  a 
large  sale.  During  the  season  1903  the 
appellants  sold  fish  books  in  simihir 
bc;Xos  bearing  similar  labels  and  a  design 
of  one  fish  with  its  head  and  tail  turned 
up.  The  shnpo  and  appearance  of  the 
boxes  and  lableg  were  as  were  usual  in  the 
trade  and  ibo  uatne  of  the  maker  was 
truly  given. 

JLld,  that  the  design  used  by  the  ap- 
pellants was  not  a  false  trade  mark  or  a 
false  trade  description  merely  becauoe  it 
was  or  niiglit  bo  known  as  micli  m»rka 
when  that  name  was  already  applied  to 
the  design  used  by  tbe  opposite  party. 
The  conviction  was  set  aside.  BUCKAULLA 
WULLTfUC  U.GHOSH,  SINGHA  &  Co.  8 
C  W  N  807. 
Mt^rchnt  .Shipping  Act  I  of  1859 
and  V  cf  1883. 

1  S5\  ii4  and  57  {57  and  58  Vict.),  Chap. 
€0,  —  No  bill  of  sale  necessary  where  vendor 
sells  only  equitable  interest. 

The  purchaser  of  an  equitable  interest  in 
a  ship  can  sue  to  es'feablisb  his  right  to  such 
intir.jst  and  the  income  thereof  without  a 
registered    bill  of    sale. 

Section  24  of  tbe  Merchant  Shipping 
Act  of  1894,  which  makes  a  bill  of  sale  com- 
pulsory, does  not  apply  to  transfers  of  equi- 
table interests  which  are  governed  by  Sec- 
tion 57  of  the  Act. — 21  Mad  ,  395  dissented 
from  :  L.  R..  7  A.  G.,  127  followed.  ALAG- 
APPA  CHETTY  V.  CHIDAMBARAM 
CHETTY    29,  M.    526- 

2     S.    83     (5),  (7)— Combining   to  disobey. 

Held,  that  when  two  or  mire  persons  wi'- 
fiilly  disi  bey  lawful  commandos,  they  cannot 
be  convicted  both  of  combining  to  disobey 
and  also  of  disobedinncj.  the  transaction  be- 
ing one  at-d  the  same.  KING  EMPEUOR  v. 
C.  L.  PHILLIP.     3  B.  L.  R,539. 

8     Preliminary     enquiry— Statement      not 
clmllei  g.'d.     35,  (J.     751.    Col.    989,  P.  1 1. 
Merger. 

1  Acquisition  of  superior  proprietary  right 
by  under-proprietor.  HOC  183  0011528 
P    II. 

2  Joint  liability.  25  B  877  (P.  C.)  ool 
1507  P    I. 

3  Joint  liability — Consent  decree  against 
one — Uight  to  continue  suit  against  the 
other.     25    B    378    col    352    P  II. 

4  Mortgngoe  purchasing  equity  of  redemp- 
tion— Previous  suit  to  set  aside  sale  of  equi- 
ty in  favor  of  plaintiff.  14  M  L  J  485  col 
1018    P   I. 

5  Same  person  malik  mnkbuza  and  mal- 
guzar.     4  N  L  U  2  col  364  P  II. 

6  TenuiG  in  a  chuck— Purchase  of  moka- 


70   and     IIL 


four 
in  a. 
to  a 


merger    (Conid) 

rari    interest   f  :j    biiikmi    (enure  holder— Mort- 

gtujr  —  .Acqulsii  nl     of     sub  >rdiiiale     tenure   by 

m-rujagor-  Morhjayee^s   right   L»  ncq^isiiion  — 

.S'a/«    of   mor<j(ifj(l    property  —  PmcJuiserH -S^le 

in    fXecji'ion    of   vicre.c    on    laortgacje  —  I'uichi- 

ser's  righ'    to  accessiotis — Trant^fer  of    Pruper' 

iy    ^ct    (IV  of   1882),     Seciions 

cl.    id). 

I  A,    on    behalf    of    himself     and    his 

I  brothers,    acquired    tbo    sldhmi   interest 

clinch,    which    at   the    time    was   subject 

\  viokarari    lease.     A    ar  d    two  of    liis  brothers 

mcrtghg(!d    the    chuck,    and    subsequently    A, 

j  on    behalf  of   himself    and  his    four  brothers, 

I  acquired    the    mokarari  interest  in   the  chuck. 

i  It  was    doubtful    whether  the    j?i 'Arara/i  lease 

I  was   a   lease     for    agricultural     purposes     or 

not 
I  Held,    that    whether   Section    111,  cl.  (d/, 

j  of  the  Transfer  of  Property  Act  ajiplied  or 
I  not  on  the  shikmi  and  the  nuJiauirl  in- 
terests becoming  vested  at  one  time  in  the 
1  same  persons,  the  mjJcarari  interest  mer- 
ged in  the  superior  tenure. — 5  Cal  198  re- 
I  ferrfid    to. 

■  Held,  further,  that  even    if    there  was  no 

\  merger,  the  purchase  of  the  mokarari  was  aa 
accession  to  the  mortgiged  property  under 
Section  70  of  the  Transfer  of  Property  Act, 
and  the  purchaser  of  the  chuck,  at  the  sale 
in  execution  of  the  decree  on  tbe  mortgago 
was  entitlr;d  to  three  fifths  of  the  mokarari 
interest  as  well  as  to  three-fifths  of  the  j^hikml 
interest— 5  Cal  ,  198  ;  3  0  W  N.,  823  ;  25  All., 
46,  followed.  SUKAJ  NARAIN  INIANDAlj 
V.   NaNDA  LAL  SINHA.     83  G    1212- 

7  Tenant  purchasing  a  fractional  share 
in  the  village.  AWN  1901  P  53  col  :  1528 
P  II. 

8  Tenant  — Mortgage  of  holding  by  laud- 
lord  to  tenant—Effect  on  tenant's  right.  24 
A  487    col  :    1528  P  II. 

Mesne-  Profits 

1  Agreement  for  determination  of— In  ex- 
ecution—Execution of  decree.  6  O  C  275  col  : 
2086    P  I. 

2  Appellate  court'- Jurisdiction  Provin- 
cial—Claim   for Appeal — Small    cause.     35 

P  U    1902    coi  :    782     P    I. 

8  Appellate  decree  conferring  original 
decree.     23  A  152  col  :    907  P  I. 

4  Application  for  — Accruing  between  the 
date  of  decree  and  delivery  of  possession, 
29    P  R  1902   col  :    1089    P  I. 

5  Application  to  ascertain,  dismi<iscd  for 
default  —  New    appticalivn  —  Limita lion . 

More  than  thirty  days  aft^r  an  applica- 
tion for  ascertainment  of  mesne  profits  wag 
dismissed  for  default,  a  frcah  applicaiiou  was 
made  for  that  purpo.se. 

Held,  that  tho  application  was  not  barr- 
ed.  Applications  for  determination  of  mesne 
profits  arc  applications  for  execution  of  the 
decree  in  which  they  were  granted  ;  and 
the  striking  o2  of  such  cases  ao?s  not  finally 
decide  them,  or  prevent  tho  ''.o<',iov.  holder 
from  m.'^king  a  further  applicatio  ;  iur  the 
I  determination  ol    mesne  profits.     Thert  is  uo 


(     1736    \ 


OiaifiBl  OF  UIVIL  OABUB 


I     1736    ) 


Merger    (Contd.) 

Bubstantial  distinofcion  between  an  order 
striking  off  an  applioation  and  one  dismia- 
sing  it  for  dofaulr..  UPENDRA  CBANDKA 
SINGH  V.  SAKlll  CHAND.  12  C  W  N  8 
=  7  C:L;J  301 

6  Appottiunment — Decree  for  Mesne  profits 
—-Contribution 

A  decree  for  mesne  profita  was  satisfied 
by  some  of  the  Judgement  dobLora  from  time 
to  time,  and   a  question  of  contribution  arose. 

Held,  that  the  correct  principle  was  to 
allow  interest  on  the  sums  paid  from  the 
date  of  payment,  and  then  to  apportion  rate- 
ably  the  whole  sum  crediting  interest  on 
each  amount  paid  in  favour  of  the  party  on 
^hose  behalf  it  was  paid,  from  the  date  of 
payment  until  the  final  satisfaction  of  the 
decree  for  mesne  profits.  31  0  597  explained 
GURU  PRASANNA  LAHIRI  V.  JOTINDRA 
MOHUN    LAHIRI.    7  C.L  J  454   (PC). 

7  Assessment— Pessessiou  before  trespass 
— Assessment  upon  produce— Net  produce- 
Customary  and  competition  rent.  12  0  W  N 
650  col:    826  P.  II. 

g  Assertainment —  Appeal  against  order 
fixing  amount  of  mesne  profits.  32  C  175 
col :    1491  P.  I. 

9  Assertainment  of— Assegfiment  of — Ap- 
peal.    29   0.  622  col  :    1112  P  I. 

11  Assertainment  of-Raiyati  land— 6  C 
W  N  732  Ool  1491  P  I. 

12  Assertainment  of—Landlord  and  te- 
nant, combined  position  of— 30  G  536  Col 
152  P  II. 

13  Attachment   of   property    under  S.  88 
Or.  Pro.  Code -Damages  for   plaintiff's     pro 
perty    having     been     wrongly     attached     as 
that   of   the  accused   under    S.    83    Criminal 
Procedure  Code.     28  0  540  Ool  60  P  1. 

H  Claimed  for  in  a  previous  suit  but 
Dot  granted  Res  judicata -fast  and  future 
mesne  profits,  previous  suit  for.  32  C  118 
Col  1882  P  I. 

15  Court  fees  on  —  Acrruiug  due  after 
institution    of  suit.     6  O  0  351  Col  120   P  I. 

16  Decree  for— bilent  as  to  interest- 
Alienation -"Necessity,"  proof  of— Interest 
rate    of.     6  0   L  J  462  Col  1264  P  II. 

17  Decree  for  —  Silent  as  to  interest — 
Decree  for  restitution  silent  to  mesne  pro- 
fits —  Mesne  profits  in  execution.  HOC 
236  Ool  1426  P  II. 

18  Decree   set  aside— Inherent  powers  of  | 
court— Review    of   decree     of    High  Court —  } 
Mesne   profits  for   the     period    between    the 
decree   and    the   decree   in    review.     AWN 
1906  P.  171  =  29   A.    155   col:  1137  P  I. 

19  Decree  against  co-sharer's— Mesne  pro- 
fits. Suit  for,  against  co-sharer's  lessee  — 
Appeal — Power  of  District  Judge.  AWN 
1906  P  222  -See  N  W  P  Tenancy  Act  II  of 
1901  S.    197. 

26  Ex  cuting  courts  power  to  grant — Mesne 
profits  not  aioarded  by  decree—Court's  power 
in  execution  proceeding. 

Unless  the  judgment  or  decree  declares 
the  plaintiS's  right  to  mesne  profits,  the 
Oou£t    oaaaot  give  thd    decred-holder    that 
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right,  by  a  proceedings  In  execution— L.  R» 
XXll  I  A  ,  68,  followed;  XlX  All.,  155,  re- 
ferr.ul  to.  ISHARl  PERSHA O  u.  RAM  NA- 
RAlN  SaHa.    6  G  W  N  672. 

21  Executing  Court's  power  to  grant  sepa- 
rate suit  not  barred.  83  P  L  R  1902  ool: 
1089    P.  I. 

22  First  suit  for  possession — Subsequent 
suit  for  mesne  profits  alone  S  43  0  P  0  9  O 
0   224  ool.    1404  P  I. 

S3  £^irst  suit  for  mesne  profits — Subsequ- 
ent  suit  for  ^possession  barred.  9  O  C  322 
col  :   1415  P  I. 

24  Inclusion  of,  in  appeal  to  P  C— Valu« 
of — Decree  involving  question  as  to  pro- 
perty of  appealable  value  — Claim  for  future 
mesne   profits.     33  0  1236  Ool  1299  P  I, 

25  Interest  on  —  Rospodent.  Addition 
of,  by  Court  after  limitation.  38  0  329  Ool 
1797  P  I. 

26  Interest  on — Decree  for — 25  A  276 
Col  1369  P  II. 

27  Interest  on— S.  211  of  the  Civil  Pro- 
cedure (Jode.     30  0  506  Col  1490  P  I. 

28  Khamar  land  of— Interest— 12  0  W 
N  285  Col  1489  P  I. 

29  Liability  for — Decree  for  mesne  profits- 
Court's  power  to  make  a  party  to  the  suit 
in  the  Court  of  firsi  instance  a  respondent 
in  second   appeal  G  P  C  S  559. 

B  obtained  a  decree  on  12th  April  1893 
against  A  for  possession  of  a  village  with 
mesne  profits  from  September  1889  to  the 
date  on  which  he  obtained  possession.  B 
obtained  possession  on  the  7th  March  1894 
and  he  subsequently  obtained  a  decree  against 
A  for  mesne  profits  for  the  period  between 
September  1889  and  the  7th  March  1894. 
On  the  6th  September  1894  0  obtained  a 
decree  against  B  for  a  share  in  the  village. 
On  the  ]fth  October  1894  holders  of  uuder- 
proprietary  rights  in  lands  in  the  village 
obtained  a  decree  against  A,  B  and  0  for 
possession  and  mesne  profits  containing 
the  following  order  as  to  mesne  profits  :— 
"Plaintifis  are  also  decreed  mesne  profits 
for  which  M  is  liable  since  4th  November 
1889  to  date  he  has  held  possession,  and 
other  defendants  from  the  date  they  are 
in  possession,  the  amount  to  be  ascertained 
in  execution  proceedings. 

In  their  application  to  have  the  amount 
of  mesne  profits  determined  the  decree- 
holders  alleged  that  B  was  liable  to  pay 
mesne  profits  from  the  4th  November  1889 
to  the   7th  March    1894. 

Held,  that  B  cuuld  only  be  held  liable 
to  pay  mesne  profits  for  the  period  bet- 
ween 4th  November  1889  and  the  7th  March 
1894,  if  he  was  in  possession  witnin  the 
meaning  of  the  decree  of  the  lands  decreed 
to  the  decree-holders  during  that  period, 
and  that  he  could  only  be  held  liable  in 
respect  of  C's  share  of  the  mesuo  profits 
for  1305  and  part  of  1306  Fasli,  if  he  alona 
was  in  possession  within  the  meaning  of 
the  decree,  during  that  period,  of  the  lands 
decreed  tg  the  decreed  holdiira. 
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Held,  further  that  B  was  not  in  poa- 
Bession  within  the  meaning  of  tlio  decree 
of  the  lands  betwooti  tho  4th  November 
18H9  and  7th  March,  1894,  that  he  obtain- 
ed possession  of  the  same  within  tlie  mean 
ing  of  the  decree  wlien  in  ex^icution  of  his 
decree  against  M,  that  he  obtained  possession 
on  the  7tb  March  1891,  that  within  the  meat) 
ing  of  the  decree  he  eould  not  be  regarded 
as  in  possession  between  the  4th  November 
1894  ai.d  the  7ih  March  1894  because  lie 
had  obtained  a  decree  against  A  for  mesne 
profits  for  that  period,  and  that  both  B  and 
U  were  m  possession  within  the  meanii.g 
bi  the  decree  during  1305  and  the  first  part 
of  180G  Fasli,  and  not  B  only,  merely  be- 
cause he  did  not  pay  C  the  profits  of  his 
share    for    those    years. 

In  the  Court  of  first  appeal  A  and  C 
were  not  parties  to  the  appeal.  In  the  se- 
cond appeal  the  Court  made  them  respon- 
dents. 

Held,  that  the  Court  of  second  appeal 
is  competent  under  section  559,  Civil  Pro- 
cedure Code,  to  make  a  person  a  respondent 
to  the  second  appeal  in  a  suit  if  he  was  a 
party  in  the  suit  in  the  Court  of  firgj  in- 
stance, and  if  the  Court  of  first  appeal 
could  under  section  559  have  made  him  a 
respondent    to    thej  first   appeal    in  the    suit. 

Held,  therefore  that  A  and  C  were  pro- 
perly made  parties  to  the  second  appeal 
and  the  Court  could  give  to  the  decree  hol- 
ders relief  against  them.  KAZI  HUSAIN 
KHAN    V.   NAUROZ   ALI     AND    OTHERS. 

6  0  C  159. 

80  Liability  of  idol  for  shebait's  trespass 
--Representation  of  idol  by  shebait  12  C  W 
N   550  col   1321    P  II. 

81  Limited  owner  selling  without  legal 
necessity— Claim  for — Champerty  pleaded  by 
ft  third  party.  12  0  W  N  393  (P.  e .)  col 
632  P   II. 

82  Meaning  of— Suit  for  mesne  proiita 
U    B    R  1906    i-  50   col   1415  P    I. 

88  Possession  of  lands  not  taken  on  par- 
tition— Subsequent   suit  for  mesne  profits. 

A  acquired  an  interest  in  B's  property 
which  fell  to  the  share  of  B  at  a  division 
between  him  and  the  other  defendants.  A 
without  taking  possession  of  interest  con- 
tested the  fairness  of  the  division  between 
B  and  defendants  2  to  11,  and,  after  the 
disposal  of  those  proceedings,  sued  defen 
dants  2  to  11  for  mesne  profits,  alleging 
that  the  property  claimed  by  him  was  in 
poseession  of  the  defendiuts  2  to  11  duriug 
the    pendency    to    the    said    proceedings. 

Held,  the  plaintiff  was  entitled  to  mesne 
profits  from  defendants  2  to  11,  notwith 
standing  the  fact  of  his  omission  to  take 
possession  of  the  larids  in  the  first  instance 
before  resorting  t'^  the  proceedings  he  took 
CHUDRU  SATTaYa  v.  THINHUIAH,  18 
M  L  J  217. 

84  Past  profits— Estate  of  inheritance  - 
Life  estate  with  remainder  over.  2  L  J  238 
=  33   0    23  (P  C)   col;  534  P  II. 
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85  Period  for  what  allowable  — Appellate 
decree    conferiog  original    decree.     23  A.    152 

;  col  :  906  P.  I. 

36     Possession    in  execution    of  a  decrae — 

i  Right  to    sue   for  mesne  profits  when  accrues. 

I  3  l;  L  J    182  col  :    1883  P.  I. 

I      87     Previous   suit  fur  possession   only    sub- 

{  spquent  suit  for  nnsne  profits — Cioit  Pro. 
Code  S  43 -Suit  for  land,  no  bar  to  subse- 
quent suit  for  mesne  profit.'^. 

I  A    suit  for    possession    of  land    is    no  bar 

under    section      43  of     the    Civil     Prooeduio 

j  Code  to  a  subsequent  suit  for  masjie  profits  of 
such  land  accruing  prior  to  the  institution  of 
the  former  suit.  Tirupati  v.  Narasimha, 
(I.  L  R.,  11  Mad  ,  910),  -followed.  Venkoba 
u.  Subbanna,  (I  L.  R.  11  Mad.,  151),  not 
followed.     GUTTA    S  A  RaMMA  u.  MaG  A  NTI 

R  \MINEDU  4,  M-  L.  T- 192-31,  M-  405 

88     Previously  claimed  but  not   grinted  — 
j  Application  for  mesne  profits  -Dssmissal    of 
application— Separate   suit  for  mesne    profits. 
24,  A.    361    C  -1  :     1364,    P.  I. 

39  Restitution  of— Mesne  profits— Restored 
judgment'debtor  —  Auction  purchaser  — 8, 
O.  C.  254,    Col;    1134,    P.  I. 

40  Right  of  infant  to  mesne  profits  — 
Life  estate  with  remainder  over  —  Estate 
of  inheritance— Past  profits.  2  C  L  J  238— 
33  C  23  (P  C)  Col  534  P  II. 

41  Suit  for  alone  -Civil  Procedure  Code, 
S.    43. 

A  suit  for  mesne  profits  alone  is  not 
barred  under  section  43  Civil  Procedure 
Code,  because  claims  for  recovery  of  pos- 
session of  immoveable  property  and  for 
mesne  profits  are  distinct  claims  and  se- 
parate suits  will  lie  in  respect  of  each  claim. 
Section  44  Civil  Procedure  Code  merely 
permits  the  joinder  of  the  two  claims. 
Lalessor  Babwi  v.  Janki  Bibi,  19  Cal  615 
followed.  OKTAMA  u.  MA  BWA.  IBLR 
1900  =  1902  P  18 

42  Suit  for—  Jurisdiction— Court  of  Small 
Causes— Transfer  by  a  tenant  —  Landlord^ 
Agricultural   years. 

A  suit  for  mesne  profits  is  not  a  suit 
cognizable   by  a  Court    of   Small    Causes. 

Where  a  landlord  avoids  a  transfer  by 
a  tenant  his  right  to  claim  mesne  profits 
accrues  from  the  end  of  the  agricultural 
year  in  which  the  transfer  is  avoided.  23 
A  437.  25  B  85,  23  C  884,  22  M  196,  24  M  118, 
14  C  P  L  R  129  referred  to  LaCHMaN  RAO 
MINOR  (THROUGH  MT.  JANKl)  &  MT. 
JANKI   V.  MAMAN  RAO  AND  OTHERS.     16 

C  P  L  R  1  ,      ,., 

43  Suit  for  limitation — "Cause  of  alike 
rature"— Past  and  future  mesne  profits,  pre- 
vious suit  for    32,  O.  118    Col  :    1882,  P.  I. 

44  Suit  for —Limitation  "When  the 
profits  are  received"  in  Art  109  moaning  of 
-8,  C.  L   J.  181-35,  ',C.  996    Col  :  1882  P.  I. 

45  Suit  for,  not  cognizable  by  Small  Cauat 
Court— Suit  by  plaintiff  to  recover  profits 
wrongfully  received  by  defendant  while  in 
possession    25.  I\I    103    Col:     782,    P.I. 

46  Suit  for,  not  cognizable  by  Small  Cause 
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Court — Suit  lor  recovery    of    mesne   profits. 
rs,  M  L.  J.  13G,  Col:  78i,    P.  I. 

47  Suit  for,  Qot  cogni/.iblo  by  small  Cause 
Court— Mesne  profits  — Claim  for—Appeal, 
84,  1'.  h.  II.  1902    Col.   782    P.  I. 

48  Suit  for  — Onus — Adverse  possession 
— Onus  to  prove  right  and  its  extent,  5,  C.  W. 
N.  720    Col:    2C4    P.  II. 

49  ^uit  for  redemption — Second  suit  to 
recover  mesne  profits  from  the  date  of 
tender  to  the  date  of  delivery  of  possession. 
9,  B   L.R.  958  =  31,    B.  527,    Col ;  1038     P.I. 

50  Suit  for  redempLion-Second  suit  by 
tho  mortgagee  to  recover  profits  of  the 
mortgaged  property  for  period  between  re- 
covery of  possession  by  mortgagor  and  pay- 
ment of  amount  of  appellate  decree.  26,  B. 
661    CoU:    1021,    P.  I. 

51  Trespasser— Plaintiffs  title,  proof  of— 
Application  of  English  law— 2,  O.  C.  239 
col  938  P.  IJ. 

Mineral  rights. 

1  Holder  of— Mineral  and  sub-soil  rights 
■^Subsequent  lease  of   mineral  rights.     83,  0. 

d62   Col  :   1569,   P.  II. 

2  Reifirvation  of-  Lessee  entitled  to  work 
the  under-ground  minerals,  10,  0.  W.  N.  17 
Col :    1092,     P.  IL 

Minerals. 

1    Minerals,  if  included  in  permanent  lease 
..-Amendment  of  plaint— Suit     to    set     aside 
lease  and  recover   possession.    3,  0.  L.  J — 306 
33.:C.  511    Col  :    1760,  P.  I. 
Mines. 

1  Holder  of  maintenance  grant— Lease- 
Coal  surface  rights— Subsoil  rights.  33,  0. 
203    Col  :    449.    P.  I. 

2  Minerals— Grant  of  reservation  of 
minerals — Interpretation  of  grant— Rights 
of  grantor  to  have  egress  and  ingress  and  to 
work  mines— I,  C.  L.  J.  526  Col  :     551,  P.  II. 

3  Minii  g  rights  — Mines,  new  and  open, 
distinction  between — Reversioner's  right  to 
restrain  life-tenant  from  working  mines.  2 
C,  L.  J.  20.   Col  :   731.  P.  II. 

4  Road  cesa  —  Annual  net  profits  of 
mines,  "meaning  of* — "Sources  of  income," 
meaning  of.     6,  O.L.  J,  148,   Gol :   80,   P.  II. 

Mining  Rights. 

1  Mining  operations  commenced  by  de- 
fendant under  bona  fide  claim  of  title,  10,  0. 
W.  N.  173,    Col  :  1343,   P.    II. 

2  Mining  rights,  in  the  case  of  permanent 
tenure — Perpianent  tenure.  Nature  of—  Trans- 
fer of  Property  Act,   Sections  108  cl.  (0),  117  — 

Agricultural  leases. 

The  holder  of  a  permanent  tenure  pos- 
sesses all  the  under  ground  rights  including 
mining  rights,  unless  there  is  an  express  re- 
servation to  the  contrary. 

The  holder  of  a  permanent  tenure  with 
heritable  and  transferable  rights  possess  all 
kinds  of  rights  attaching  to  the  lands  fron? 
the  centre  of  the  earth  to  the  sky,  unless 
there  is  an  express  reservation  restraining  the 
enjoyment   of  any  specified  rights. 

Section  108  cl  (o)  of  the  Transfer  of  Pro- 
perty Act  haa  no  application    to  agricultural 
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leases  as  laid  down  in  .section  117  of  the 
said  Act.  2  0.  L.  J.,  20,  7  Bcm  ,  109  dis- 
til gni8h(3d.  SHI  HAM  CHAKitAVAHTI  v, 
HAIU    N\RAIN    SINGH.    UE0,3,    Q.  L.  J. 

59-10,  C  W.N.  425-33,  C.  64. 
Minor. 

1  Adverse  possession  by  guardian— Life 
estate  with  remainder  over— Estate  of  in- 
heritance. 2  C.  L.  J.  238  =  33,  C.  23  (P.  0.)  Col. 
534,    P.    II. 

2  Agreement  to  8ell--Specifictperfoimance 
of  a  contract  against  •minor —Father's  debt, 
3  B  L  R  898-26  B  326    col  :  353   P  II. 

3  Agents  appointed  by — Contract  of  agent 
on  behalf  of  minors  entered  into  by  their 
guardian.     4  B  L  R  627  col  :  2077    PI. 

4  Alienation  by — Sale  by  de  facto  guar- 
dian in  the  presence  of  a  certificated  guar- 
dian.    6  B  L  R  301-  27    B  390  col  :    2130  P  I . 

5  Appeal  by  — Death  of  minor  appellants^ 
Guardian  appointed  in  appeal  under  Letters 
Patent.     3  A  L  J  81  col ;    1233  P  I. 

6  Appointment  of  minor  as  mutv^ali — Il» 
legal  Mutwali  whether  infant  can  be  appoint- 
ed—Waiver.    8  C  L  J    196  col  ;   1425    P  I. 

7  Appointing  guardian  of— Minor's  wishes 
and  interest    teat.     2  A  L  J  31    col  ;    607  P  I. 

8  Appropriation  of  debt  due  to  minor  by 
thiid  party-Cause  of  action.  147  P  L  R  1906 
col :  338  P  II. 

9  Arrangement  by  brothers  on  behalf  of 
minor— Repudiation  by  next  friend.  91  P  R 
1907.  See  Mahomedan,  Minority  and  guar' 
dianship . 

10  Citation  on  minor  through  guardian- 
ship of  applicant.  12  C  W  N  6  col  :  521 
PI. 

11  Gompromiae  decree— Suit  to  set  aside 
compromise  decree  on  ground  other  than 
fraud.     34  G  83  col  :    1104  P  II. 

12  Compromise  decree — Leave  of  court.  3 
A  L  J  710  col:  1619  P  I. 

13  Conduct  in  allowing  mother  to  man- 
age—Duty  of  court,  parties  and  pleaders,  to 
raise   issues.     3  BLR  535  col;    1472  P  I. 

14  Contract  on  behalf  of,  or  by— Contract 
on  sale  and  purchase — Personal  liability.  4 
C  L  J  431   col :   609   P    II. 

15  Contract  on  behalf  of,  or  by— Contract 
made  on  behalf  of  a  minor.  5  A  L  J  14  col  ; 
1673   P  I. 

16  Contract  of  behalf  of  or  by— Bond 
for  debts  contracted  during  minority  execut- 
ed and  majority  accrues.  11  C  W  N  135 
col  :  254   PI. 

17  Contract  on  behalf  of  or  by — Court 
may  order  return  of  money.  30  C  539  col : 
418    PI. 

18  Court's  duty  to  raise  issue— Effect  on 
the  minor  co-parceners-Mortgage  by  manager 
9  B  L  R  1114   col  ;    1221    P  II. 

19  Decree  against — Expart--Nazir  guar- 
dian   ad  litem.     9  B  L  R  1099  col  :    881  P  II. 

20  Decree  in  partition  suit — Agreement 
by  father  on  behalf  of  minor  son.  13  C  W 
N  153.    See  partition. 
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21  Discharge  given  by  guardian — Minor 
judgment-debtor.  6  0  W  N  348  col  :  1744 
PI. 

22  Expart  decree— See  Civil  Procedure 
Code  Act  V  of  1908  OIXR  13— S  103  col  : 
1459,  1470  P  I. 

23  Father    married    again Whether    a 

fit  guardian  of  a  Hindu  minor  girl  living 
with  her  maternal  grand  mother.  4  A  L  J 
22—29  A  210  col:  806  P  I. 

24  Female  minor's  right  to  sue  for  dam- 
ages for  breach  of  »betrothal.  U  B  R  1907 
P  5  (contract)    col  ;  251  P  I. 

25  Guardian — Alienation  by  widow  with 
the  consent  of  her  daughter  is  binding  the 
daughter's  minor  son  during  his  minority 
when  his  guardian  has  ratified  it.  6  C  W  N 
905  col:    7  730  P  I. 

26  Guardian  ad  litem.  S^e  Civil  Proce- 
dure Code  Act  V  of  1906,  0  XXI  R  3  (1)-S  4*3 
col  :  1613  to  1616  P  I. 

27  Guardian  ad  litem  not  properly  ap- 
pointed— Proceedings  null  and  void.  28  A 
137  col:    1614  P  I. 

28  Guardian  ad  litem— Adverse  interest- 
Fraud — Setting  aside  of  compromise  decree 
by  minor.     I  A  L  J  130  col :    1617    PI. 

29  Guardian  ad  litem's  duty — Appoint- 
ment continues  until  revoked-Natural  father's 
declining  to  appeal.  2ALJ  489  col;  1105 
PII. 

30  Guardian  ad  litem's  duty— Power  of 
Guardian  to  enter  into  compromise  on  be- 
half of  minor.     14  M  L  J  442    col  ;   490  P  II. 

81  Guardian  de  facto,  powers  of — Parda- 
Tiashim  lady — Misjoi'ider  of  cause  of  action, 
3  B  L  R  658  col ;   229  P  II. 

32  Husband — Grant  of  letters  of  admi- 
nistration— Grant  of  letters  to  her  husband 
for  her  use— Minor  wife.  11  0  W  N  697— 
34  C  706  Col  518  P  I. 

83  Joint  family — Guardians— By  remote 
guardian  of  a  Mahomon  minor— Coheir  and 
in  possession  of  the  estate.  ISLE  221  Col 
1097  P  II. 

34  Joint  family  —  Guardians  —  Appoint* 
ment  of — Of  a  minor  who  is  member  of  a 
joint  family.     25  B  353   Col  1098  P  II. 

85  Joint  family — Guardians — Minority — 
House  consisting  of  floor  one  above  the 
other  occupied  by  different  persons.  7  B 
L  R  713  Col  1502   P  II. 

36  J^int  family-Guardians -Compromise 
by  certificated  guardian  of  minor  adopted 
Bon.     7  C  W  N  419—30  C  613  Col  1614  P  I. 

87  Joint  family  -Guardians-Guardian  ad- 
litem  appointed  without  his  previous  con- 
Bent — Execution  of  decree  against  sons.  14 
M  L  J  342  Col  1506  P  I. 

88  Lease  by  minor  void.  1  N  L  R  185 
Col  254  P  I. 

89  Lease  by  guardian  of  a  minor  of  a 
portion  of  property — Minor's  inability  to 
claim  pre-emption  —  Sale  for  money  and 
past   services— 2  P  R  1903    Col  802  P  II. 

40  Majority  — Liability  of  guardian  to 
render  accouat  to  Court.  5  G  VY  N  207  Col 
814  P  I. 


Minor    {Contd.) 

41  Mortgage  of  his  property— Mother's 
power  to  mortgage  property  of  minor  child- 
ren.    29  C  473  Col  133  P  1. 

42  IMortgage  of  his  property — Alienation 
by  mother  of  ward's  property.  52  P  1904 
Col  2114  P  I. 

43  MolJier's  right  of  custody—Girl  given 
to  a  mission  for  care. 

A  mother,  boing  unable  to  maintain 
herself  and  her  cliildron,  hand>3d  over  her 
daughter,  six  years  old,  to  a  Christian  mis- 
sion to  be  taken  care  of,  and  the  girl  was 
likely  to  get  on  well  under  the  mission 
care.  The  mother,  subsequently  became  a 
convert  to  Muhammadanism  and  earned 
her  livelihood  as  a  cooly  and  lived  with  a 
paramour. 

Held,  that  she  was  not  entitled  to  the 
custody  of  her  daughter,  with  a  view  to 
make  her  also  a  convert  to  Muhammadin- 
ism.  It  would  bo  prnjadicial  to  the  interusts 
of  the  girl  to  be  compelled  to  return  to 
her  mother's  charge,  and  the  interest  of 
the  child  is  the  most  important  element 
to  be  considered    by  the  Court. 

In  this  view,  it  is  unnecessary  to  deal 
with  the  question  of  law  raised  to  the  effect 
that,  in  consequence  of  the  enactment  of 
the  Guardians  and  Wards  Act,  1890,  a  suit 
like  the  present  does  not  lie,  23  G  290 
Appr  14  M  I  A  309  referred  to  MARIYUM- 
MA  V.  REY.  BOSHARD.     1  M  L  T  347- 

44  Next  friend — Charge  of  attorney  by 
next  friend    of    minor — Attorney  and   client. 

28  0  264  Col.  388  P.  II. 

45  Next  friend  —  Compromise  entered 
into  by  next  friend  or  guardian  of  a  minor 
without  leave  of  court.  2  0  C  45  Col.  1624 
P.I. 

46  Next  friend— Suit  withdrawn  by  next 
friend— Review  of  order  of  withdrawal  on 
ground   of   gross   negligence  of    next   friend, 

29  C  735  Col.  1623    P.  I. 

47  Payment  of  minor's  debt — Sale  by  de 
facto  guardian  in  the  presence  of  a  certifi- 
cated guardian.     27  B  390  Col.  2130  P.  I. 

48  Poioer  of — To  make  a  will. 

A  disposition  of  property  by  a  minor  by 
Will  to  take  effect  on  his  death  cannot  ba 
held  to  be  valid, 

Held,  that  since  a  minor  is  not  compe- 
tent to  make  a  contract,  grant  or  other  dis- 
position of  property  that  can  be  enforced 
during  his  life,  the  disposal  of  property  by 
him,  by  means  of  a  will  to  take  effect  after 
his  death,  cannot,  on  any  ground  whatever, 
be  treated  as  effective  and  valid,  ]\IAMIDI 
SUBBAYYA  v.   MAMIDI    KONDaYYA.     16 

M  L  J  135. 

49  Power  of.  guardian  to  alienate  loard  s 
property  — Natural  guardian. 

A  Mahomedan  widow  sued  to  set  aside 
a  decree  upon  a  hypothecation  bond,  that; 
had  boon  executed  by  the  second  defendant, 
her  eldest  SOD,  to  the  first  defendant.  The 
latter  resisted  the  suit  on  the  ground  that 
the  debt  was  incurred  by  his  debtior  for  pur- 
poses of  a  family  trade  carried  on  by    him, 
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Minor    (Contd.) 

Held,  in  order  to  authorise  an  alienation 
by  the  guardian  of  a  Mahoinedan  miuor, 
there  must  be  an  absolute  necessity  or  it 
must  bo  for  tlio  c'ear  bcMiefit  of  tlio  minor. 
The  senior  CO  heir  in  a  family,  govorued  by 
the  Mahoinedan  Law,  cannot  6)aim  the  same 
position  as  tliat  of  a  manngor  iri  a  Hindu 
family.  So,  though  a  sile  mado  by  such  a 
CO  beir,  in  possession  of  the  whole  estate,  to 
discharge  debts  of  the  deceased  owner  is 
valid,  yet  the  same  principle  cannot  be  ap- 
plied to  alienations  for  other  family  purposes. 

Held,  tlioreforo,  since  under  the  cir 
cumsfauces  of  the  present  case,  there  was 
fio  evidence  to  show  that  the  minor  child 
ren  of  the  plaintiff  were  benefited  by  the 
trade,  which  the  second  defendant  was  car- 
rying on,  the  alienation  by  him  could  not 
be  regarded  as  binding  the  other  minor 
children  of  the  plaintiff.  C  T.  L.  R:  23,26 
M.  734.  20  B.  116  &  11  0  417,  R.  15  T.  L.  R. 
127,  Distinguished.  MINAKSHINATHA 
PILLAI  SANKARAPANDIA  I'lLLAl  v. 
KUNCHA    UMMAL   KATHiJA  UMMaL,  SI 

T  L  R  223 

50  Power  of  guardian  to  refuse  to  claim 
pre  emption —  Refusal  •of  guardian  on  be- 
half of  minor  to  claim  pre-emption— Minor 
bound  by  such  refusal.  23  A.  129  col.  Sl2 
P.    1. 

51  Pro-note  for  one's  minority  Debi— 
Promissory  not*  executed  by  minor— 16i- 
M.  L.  J.   422   col.    25  1  P.  I. 

52  Representing  that*  he  is  major- 
Estoppel   by  conduct   29  U  126  Col.  964  P.  II. 

53  Right  of  to  sua  for  partition— Rigiht 
ef  minor  member  of  a  Joint  family  to  sue 
for  partition.  A.  W.  N.  1907  P.  86  Col  : 
1248   P.  II. 

54  Right  of  to  sue  for  partition— Par- 
tition deed  advantagious  to  minor  members 
of  family  A.  W.  N.  1906  P.  261—29  A.  37 
Col:  410i  P.  I. 

55,  Sale  of  minor's  property  — Alienation 
by  defacto  guardian  for  the  benefit  of  the 
minor— Mother's  power  to  sell  her  minor 
children's   estate.     34  0  65  col   1100  P  II. 

56.  Sale  of  minor^s  property  — Property  of 
minor  in  different  dist^r  cfcs— Suit  by  ward 
on  attaining  majority  to  avoid  sale  by  cer- 
tificated guardian.  AWN  1905  P  122  col 
809  P  I. 

57  Sale  of  minor's  property — Sale  of  mi- 
cot's  share  by  his  brother— Guardian  ani 
minor.     33  P  R  1907  col  256  P  I. 

58  Sale  of  minor's  property  — Alienatioji 
of  minor's  property  by  moth'ir— Minor  bene- 
fit of— Guardian,  legal  and  defacto.  34  C 
36.     See  Mahomedan  Law — Alienation. 

59  Sale  in  a  dearee  got  by  guardian's 
negligence  — Suit  by  teoant  to  recover  value 
of  property  wrongfully  sold  on  account  of 
arrears  of  revenue.  2  A  L  J  &15  col  1(>14 
P    I. 

60  Suit  against  minor  — Appointment  of 
guardian  ad  litem— Suit  when  deceived  to 
be    instituted.     18  P  R  1901    col  1615  P    I. 

61  Settlement   on    behalf   of  a   Mahome- 


Minor    (Contd.) 

dan  minor  by  his  brothers — Minor  eould 
not  repudiate  it  through  his  next  friend 
without  restoring  the  other  party  to  hia 
previous  position.  91  P  It  1907.  Sre  Ma- 
Jiuinedan  Ldiv  —Minority  and  guardianship. 

62  Suit  relating  to— Court's  duty—Suit 
by  or  against -Duty  of  Court  -  Withdrawal' 
of    suit.     27  M  377  col  1347  P  I. 

(83  Suit  to  rocoviir  money  spent  on  ti 
minor's  guardianship — Suit  concerning  a 
trust    58    P    R    1903    oo'l    779    P    I. 

61  Suit  on  majority  to  set  aside  saflo  by 
guardian.     19  P  R    1902    col    l837    P  I. 

65  Suit  oo  mtjority  to  set  aside  sale  tQ' 
recover  land  mortgaj*od  by  gulard'ian'.  tCf  r 
R    i904   col    1108    P    II 

66  Suit  through  next  friend  to  set  aside 
a  guardians  contract.  2  N  L  R  146  col  609» 
P    II. 

67  Tort,  liabnitv  for— Minor's  liability 
for  tort  comrutitted  by  his  manager.  31 
C    839'  eol    928-  P  I. 

68  Transferee  from  guardian  Owners  of 
property  transferred  minor.  20  A  292  col 
564    P    I. 

69  Trustee  pawning  moveable  property 
—  Pawnor  not  owner  but  having  a  right 
to  possession.     30  A  165  col  631  P  II. 

Minor  and  guardian' 

1  See  Guardian  and  Minor  Col  :.  1191  P* 
II. 

2  Acts  of  guardian — Ratification  or  lepw- 
dial  ion  by,  minor. 

Held,  that  minor  is  bound  by  the  act  of 
his  guardian  done  bona  Ede  and  tor  hiat. 
benefit  in  the  management  of  his  estate  even 
though  his  name  does  not  appear  in  the  trans- 
action. If  the  guardian's  act  was  not  neces- 
sary,, proper  or  prudent  a  q^uestion  of  rati>^ 
fication  or  repudiation  can  arise.  A  person 
cannot,  on  attiaioing  major'uy,  ratify  a  trans- 
fer made  daring  his  minority  by  hia  guar- 
dian, so  as  to  affect  the  rights  of  an  interme- 
diate transferee  for  value,  20  B.  286; follow- 
ed, SETH  GHASIRAM  v.  MT.  BINIA,  I,  ^, 
L.  R  66. 

8  Adjustment  of  decree  hy  guard{ti,n — 
Satisfaction  of  decree  compromise— Minor 
party—Sanctioa  of  Court  29  M.  309  col, 
1497   P.  I. 

4  Application  by  mother,  for  guardian- 
ship—Arbitration- Award— Order  set  t  i  n  g^ 
aside  awa^d-A.W.  N.  1906  P  64-3  A.  L.  J. 
168  col.  1264.  P.  I. 

5  Bona  fide  compromise  by  guardian  on 
behalf  of  minor.  15  M.  L.  J.  494  eol.  489- 
P.   II. 

6  Joint  Hindu  family— Manager  Duty 
of  —  Hindu  Law— Joint  family— Guardian 
and    ward.     194  P  L  R  1906  Col  1186  P  II. 

7  Joint  Hindu,  family — Mortgage  decree 
could  not  bind  persons  of  whose  interest 
a  mortgagee  had  notice  and  whom  ha 
omitted  to  implead  —  3  C  L  J  12  Col  656^ 
P  I. 

g    Suit  by  ward    on  attainlOcnQ   majority 
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to  avoid   sale   by  cortiflcatod  guardian — A  W 
N  1905  P  122  -  2  A  L  J  4G0  Ool  809  P   I. 
Minor's  property. 

1  Minor's  property  —  Change  of  inveat- 
ment— Court's  discretion  in  sanctioning  the 
change— Guardian's  duty  to  preserve  and 
not  to  add  to  minor's  property  -8  B  L  R 
883  -  30  B  591  &  4  M  L  T  4G2  Col  1101 
P  II. 
Mirasdar's  rights. 

1     Lands    waste     from    time    immemorial 
taken    up —Compensation  awarded — Amount 
claimed    by  miraaidars   and    shrotriemdara  — 
Persons  entitled— 26  M  371  Col  861  P  I. 
Mirasi  riglits. 

I  Mirasi  rights  —  Inference  from  docu- 
mentary evidence— Mixed  question  of  law 
and  fact— Jurisdiction  to  interfere.  4  B  Ij  R 
801   Col  1249  P  I. 

Mirasi  villagres, 

1  Mirasi  villages — Darkhaat  rulea — Powers 
of  officers  to  make  grants— Appeal— Validity 
of  grants— Jurisdiction  of  Civil  Court.  26 
M  268    Col  924  P  1. 

Misconduct. 

1  Misconduct  of  arbitrators  —  Grounds 
for  revocation  of  reference  —  Arbitrator 
having  acted  as — Arbitrators  indebtendness 
to  a  party-29  0  278—6  0  W  N  235  Col  1714 
P   I. 

2  Disciplinary  Jurisdiction— Pleader  mak- 
ing   use   in    later   proceeding     against    A    of 
information    obtained  by  him.     4  B  L  R  67— 
26  B  423  Col  503  P  I. 
Misconstruction  of  deed. 

1     Appeal— Second     Appeal -Grounds    for 
—Construction     of    document     of    title — De- 
butter -9  C  W  N  154  Col  1251  P  I. 
Misdescription. 

1     Misdescription —  Amendment    of     plaint 
— Power  of  Appellate  *'ourt    to  amend  plaint. 
103  P  L  R  1902  Col  2160  P  [. 
Misjoinder  of  causes  of  action. 

1  Kxocutors,  administrators  and  heirs 
as  such  — Legatees  and  next  of  kin — Points 
of  defference  betweem  — ?»Iisj binder  of  causes 
of  action  — 8  B  L  R  731  Col  14iG  P  I. 

2  Alienations  by  widow  at  different  times 
—  Acquiesence  — Assent  by  onlv  reversioner. 
1  P  R  1905-83  P  L  R  1905  Col  "1383  P  I. 

3  Reversioners    declaratory    suit   against 
transfers     made    by    Hindu    widows    by    «• 
partate   deeds   in  favour   of  different  persons 
—9  0  C326  Col  1415  P  I. 

4  Finding  of  fact— Evidence  ef  gift  dis- 
believed in  mutation  proceedings.  4  A  L  J 
121  Col  1247  P  I. 

5  By  the  predecessor  of  a  mahant  — On 
the  death  of  a  mahant  of  a  religious  in- 
stitution the  plaintiff  was  appoiuted-30  P 
R  1908-3S  P  W  R  1908  Col  1426  P  I. 

6  Cause  of  a  nature  like  defect  of  juris- 
diction—Liberty  to  bring  fresh  suit — Bar 
under  section  374.  7  B  L  R  90  Col  1591 
PI. 

7  Defect  of— Irrigularity  if  cured — Mis- 
joinder of  causes  of  action  —Recovery,  posses- 
fiion  of,  efiect    of.     2   C  L  J  602  Col  1238 


Misjoinder  of  causes  of  action 

(Contd.) 

P    I. 

8  Gopiy  of  living  deponents— Statement 
inadmissible  excupt  uiidor  special  circum- 
stances—2  A  L  J  91  Col  171   P  I. 

9  Different   defunco    of     different    persons 
in    appeal  —  Agreement     by    surety      pgHiust 
his  discharge— I  iahility  of  femalos- Not    par 
dan  ash  in  — 23  A   i:j7  Col  350  P  I. 

Misjoinder  of  Parties 

1  Alternation  suit  against  agerifs  and 
debtors  — Joinder  of  defundants — ]i  eiief  in  the 
alternative— Same  Matter.  29  M  60  col  1379 
P    I. 

2  Assignment  of  arrears  of  profits— Re- 
gistration—Transfer  of  Property  Act.  AWN 
1905   P    100   col    4G0    P    I. 

3  Parties  — Cause  of  action  — Misj  )indor 
of  parties  and  causes  of  action — Ancillary 
relief,     29    M  29  col    1524    P    II. 

4  Champerty  —  Maintonancy  — Misjoinder 
of  parties — Failure  of  consideration  -  Ar- 
gument before  the  Judge  or  Judges  to  whom 
the  case  is  referred.  2  0  C  149  col  1603 
P   I. 

6  Suit  not  triable  without  leave  of  court 
— Leave  of  Court  not  obtained — Acquiescence. 
27    P    R  1903    col    105G    P   I. 

6  Admission  of  pxrly— Admissibility  of 
certified  copy  of  statement  made  io  a  pre- 
vious proceeiing.  31  P  R  1903  col  2044 
P   I. 

7  Misjoinder  of  causes  of  action.  33  P 
R    1903   col    1422    P   I. 

8  Limitation,  effect  on— Unable  to  enter- 
tain and  unable  to  decide  distinction  be- 
tween— Some  other  cause  of  the  liko  nature. 
12    C    W    N   473   col    1765    P   I. 

9  Suit  by  heirs  to  recover  property  from 
co-heir  and  transferees  from  him — Property 
situate  in  different  districts.  A  W  N  1903 
P    135-30    A    5G0   col    428    P    II. 

10  Mortgagor  and  his  transfei^o  of  a 
portion  of  the  mortgaged  property  can  sua 
together  to  redeem  it.  9  P  W  R  1903  col 
1376  P  I. 

11  Parties— Multifariousness— Appeal.  6 
C  W  N  585   col    li}81    P  I. 

12  Partition  suit  for  partition  by  some 
of  several  IMelvaramdars  —  Kudivaiamdarg 
made  parties  to  the  suit.  18  M  L  J  85  col 
1382  P   r. 

13  Benanii  transaction— Trustee — Parties. 
Misjoinder  of— Renewal  of  document  on  behalf 
of  right/ill  owners. 

The  defendant  No.  1  executed  a  pro-note 
in  favour  of  the  undivided  brother  of  the 
plaintiffs  and  the  husband  of  the  second 
defendant.  The  payee  died,  and  behind  the 
backs  of  the  plaintiffs,  the  defendant  No, 
2  got  the  defendant  No.  1  to  execute  a 
fresh  renewal  note  in  the  name  of  the  de- 
fendant No.  3  her  mother  who  relurned 
the  original  note  to  the  defendant  No.  6. 
The  plaintiffs  sued  all  the  defendants  for  the 
amount   of  the    original    loan. 

Heldf  that  the  plaintiffs'  real  claim  was 
that  the  renewal  note   though  io   (he  name 
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of  the  third  dofondant  was  a  renewal  ol 
the  original  noto  which  was  a  note  due  and 
payable  to  an  undivided  member  of  the  fa- 
mily luid  therefore  due  to  them  on  his  death. 
Ill  obtaining  the  renewal  in  the  name  of 
the  third  defendant,  the  Bocond  and  the 
third  defendants  must  bo  taken  to  have  be- 
come trustees  for  the  plaintiffs  and  that  the 
third  defendant  was  only  a  bonarai  payee 
for  them  and  therefore  they  were  entitled 
to  use.  The  suit  was  not  bad  for  misjoinder 
of  parties.  RAMA  KRISHNA  RAJU  v.  KAT- 
TA    VENKATASWAMY.     29    M    87- 

14  Plaintiffs  of — Document  executed  by 
guardian — Minor — Agreement  by  guardian 
on  behalf  of  Minors.  3  B  L  R  658  col  229 
P    II. 

15  In  a  suit  for  damages -For  damages 
to  two  persons  by  some  tortious  act  -Right 
to  sue  as  joint  plaintiffs.  1  S  L  R  181  ool 
1231    P  I. 

16  Plea  of,  raised  in  second  appeal  only- 
Decree  by  appellate  court  in  favour  of 
person  not  appealing  when  may  be  passed  — 
15,  M.L   J    212-28    M.    229   col.   1650  P.  I. 

17  Several  trespassers,  joinder  of — Parties 
—Suit  against  widow— 9  0.  C,  339,  col.  991. 
P.  I. 

18  Misjoinder  of  parties  and  causes — Elec- 
tion-11  G.  W.  N.  680-84  0.  662  col.  1376 
P.  I. 

19  Parties  to  suit  for  partition. 

The  plaintifi  in  a  suit  for  partition  of  joint  ^ 
family  property,  impleaded  the  members 
of  the  family,  against  whom  hg  claimed 
partition,  and  also  those,  who  were  in 
possession  of  portions  of  the  alleged  family 
property.  The  defendants  raised  the  plea 
of  misjoinder. 

Held,  that  there  was  no  misjoinder. 
The  one  main  cause  of  action  against  all 
the  defendants  was,  'hat  they  were  in 
possession  of  the  plaintiffs'  shares  in  the 
joint  family  prop«rty  and  refused  to  give 
tbem  up,  and  if  any  separate  cause  of 
action  were  alleged,  they  were  only  sub- 
sidiary to  the  main  cause  of  action,  16 
B  603  referred  to.  PANDIT  IKBAL  NA- 
RAIN,  V.  PANDIT  SURAJ  NARAIN,  10 
O  C  82 

20  Suit  by  ward  against— Guardian  and 
the  others  for  recovery  of  malversated  pro- 
perty—No misjoinder — 6  M.  L.  T.  286  col. 
1378      P.  I. 

21  Suit  by  wife  to  recover  possession  of 
land  alleged  to  have  been  given  to  hus- 
band by  husband's  father — Joining  of  child- 
ren as  plaintiffs  improper.  14  Bur.  L.  B,  R. 
2?1.  col  174.  P.  I. 
Misrepresentation 

1  Adoptiou--Undue  influence — Defendant 
relying  on  representations  made  by  plaintifi 
—Estoppel  by  conduct— 150.  P.  R.  1903  Ool 
438,  P.  II. 

2  Auction  sale — Compensation — Confirma- 
tion of  auction  sale — Abstract  of  title — Mis- 
representation as  to  interest  sold — 5,  C,  W. 
N.  593,   Col.   504,   P.  II. 


Misrepresentation    (Goiitd.) 

3  Guardian  dealing  with  property  not 
specified  in  the  application  for  appointment 
of  Guardian— 12  0.  W.  N.  481,  Ool.  815,  P.  I, 
MistaKe- 

1  Agreement  regarding  sale  of  particular 
goods— Damage  for  breach— Mistake  unilate- 
ral doeaunot  vitiate  !the  contract.  10,  B.  L, 
R.  1113.    Ool  629,   P.  II. 

2  Relief  for  mistake- Mutual  mistake — 
Rectification.   8,  B.  L    R.  354,   P.  I. 

3  See  Contract  Act  IX  of  1872  S  20.  Col. 
269  to  272  P.  11. 

4  In  copying  out  compromise  petition — 
Fraud — Review,  grounds  for — Fraud — Mis- 
take 286,    Ool.  1304,  P.  I. 

5  Court's  inherent  power— Sale  certificate 
including  a  property  not  sold,  amendment  of 
12.  0.  W.  N.    1027,    Ool.    1075.    P.  I. 

6  Order  made  upon  mistake  of  law  of 
Res-judicata— 4,  M.  L.  T,     233    Col.  1144  P.  I. 

7  Property  wrongfully  taken— Poddy 
taken  by  Police  on  defendants  complaint — 
Delivery  to  defendant  after  trial — 30,  M.  12 
-16,  M.L.  J.   5il.   Ool.    1841,   P.I. 

8  Mistake — Payments  made  under— Suit 
to  heir — Decree  in  favour  of  execvtor— Suit 
for  refund-131.  P.  R.  1906    Col.   330,   P.  I. 

9  Registrar's  Report  is  not  a  decree — 
Belchambers  Rules— Substantial  question  of 
law— Valuation  of  appeal  in  three  similar 
but  not  consolidated  suit.  28,  C.  272=6,  0.  W, 
N.  41,  Ool.   1236,    P.  I. 

10  Court  may  order  return  of  money — 
Mortgage   bond-8,   0.0.1.   Col.   418,  P.  1. 

Mistake  of  law. 

X  Its  principles  apply  to  court — Sale  sub- 
ject to  charge  for  maintenance — 17,  M.  L.  J. 
250  =  30,  M.  461    Ool.    596    P.  I. 

2  Official  Assignee.  Assent  of— Presump- 
tion— statutory  powers  — Mistake  of  law  and 
fact    7,  B.  L.  R.    337,   Col,    1347,    P.  II. 

3  Between  Parties— Co  defendants — Res- 
judicata — Marshalling  between  purchasers  — 
31,  B,  128    Col.     981.  P  I. 

4  The  decree  sought  to  be  executed  was 
made  by  the  Court  of  the  Munsif  of  Nawab- 
gunj~5.  0.  W.  N.  150   Col.     1072,     P.  I. 

5  Failing  to   consider    a   part   of   defence 
owing  to   an   erroueous  view     of     law — Revi- 
sion^lO,   O.  C.   8,   Ool.    1325,    P.  I. 
Modification  decree. 

1     Decree — ^ubsequent     modification       of 
terms    when     permissible — Change      in     the 
circumstances     of     parties— 26,  B.  707  ,  Ool. 
1008,    P.  II. 
Mohini  allox^ance. 

1  Government  ryots  directed  by  Govern- 
ment to  pay  revenue  to  trustees  of  a  mutt — 
Right  of  suit— Personal  decree— 26,  M.  730, 
Ool.  1886.    P.  I. 

2  Decision  in  a  suit  for  one  Fasli  law  for 
binding  in  a  suit  for  subsequent  Fasli — Mo- 
hini arrangement,  government  by — 14.  M.  L, 
J.    379,    P.  I. 

MoKarari  Tenure. 

1     Execution    of  decree  — Mokarari  Tenure 

— State         of  —  Durmo  —  Kararidar — Per.=!on 

I    whose  immoveable  property— 32,     C.  107  Ool 
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16G,  P  II. 

2    Kamat   land— Bight     of      occupancy — 
Toimnt,   holding      over.     12,     C.  VY.  N.     436, 
Col.    52,    P.  II. 
IVIokhasa. 

1  Suit  by  lessee  frona  grantee — Plea  of 
resumption  by  Zamindar  found  against 
him--Sub8equent  suit  by  Zamindar,  26, 
M.  403    Col.    959,    P.  I. 

MoKurari  lastemrari. 

1  Estoppel—Matter  of  Law  Landlord  and 
Tenant— Conatruotion  of.  8,  O.  C.  883,  Col 
153,    P.  I. 

2  Suit  for— Paid  to  decree-holder  private- 
ly and  once  again  in  execution— Suit  for 
recovery  of  excess  paid.  5,  A.  L.  J.  475  Col. 
1120,    P.  I. 

Money  Decree. 

1  Execution  of  decree — Attachment — De- 
cree for  money — Attachment  of  a  right  to  re- 
cover mesne  profits  by  way  of  restitution. 
24,    M.   342,   Col.    1367,    P.  I. 

2  Decree  on  mortgage  not  a  money  de- 
cree—Notice of  attachment — Applicability  of 
6,  C.  W.  N.   5,   Col.    1514,    P.  I. 

3  Sale  of  mortgaged  property  in  execu- 
tion of  simple  money  decree  accepted  by 
mortgagee,  k,  W.  N.  1908  P.  49,  Col.  712^ 
P.I. 

Money  had  and  received. 

1  Realization  by  benamidar  of  money 
due  on  a  bond  in  his  nan&e— Paym.ent  of 
Buch  money  io  bonafide  transferee — Rights 
of    beneficiary— 25  A.  G2,  Col.  1847    P.  I. 

Monopolies. 

1     Agreements     having     for     their  object 
tbe   cretion      of    Monopolies     are    void     as 
public  polcy.-28,  M.  520  Col.  288.  P.  I. 
Mortgrage. 

(a)  Accession  or  aooretioQi 

(b)  Accounts. 

(c)  Acknowledgment, 

(d)  Acquiescence. 

(e)  Adverse  possession. 
(ti     Anomalous  Mortgagflv 
(g)     Apportionment. 

(h)     Assignment  of. 
(i)     Attestation  of. 
(j)     Charge. 

(k)    Compromise  decree  create  a  mort- 
gage. 
(1)     Conditional  sale  and  foreclosure* 
(m)     Consideratiou  for» 
(n)     Construction  of. 
(o)     Contributian. 
(p)     Covenant, 
(q)     To  defeat  creditors, 
(r)     English  mortgnge. 
(s)     Equitable  r/iortgage. 
(t)     Equity  of  redemption, 
(u)     Estoppel, 
{v)     Execution. 

(w)     Extinguishnvent  of  security* 
(x)     Foreclosure. 
(y)    Forma  of  mortgage. 
|z)     luterest, 

A.  Legacy.. 

B.  Lion, 


Mortgage    {Contd ) 

C.  Limitation. 

D.  Marsballing. 

E.  Mortgage  decree. 

F.  Mortgage  deed, 

G.  Mortgagee's  duties. 
H.  Mortgagee's  right. 
I.  Mortgagor's  duties. 
J.  Mortgagor  rights. 

K.     Mortgage  by  whom, 

L.     Mortgage  of  what. 

M.     Mortgage  suit. 

N.    Onco  a  mortgage  alw&ya  a  mortgage, 

O.     Onus   Proband!. 

P.     Prior   and  Puisne   mortgagee. 

Q.     Priority. 

R.     Redemption. 

S.     Registration. 

T.    BelinquishmentJ 

U.     Resjudicata. 

V.     Revenue. 

W.     Sale. 

X.     Sale  or  Mortgage, 

Y.     Satisfaction. 

Z.    Simple   mortgage. 

Z,  1    Special  and  local  Laws,  efieaton. 

Mortgage. 
Z.  2    Submortgagees  right, 
Z.  3     Subrogation. 
Z..  4     Tacking. 
Z.  5     Usufructuary  mortgage, 

(a)    Accession  or  accretion. 

1  Acquisition  of  equity  of  redemption — 
Mortgage  of  mortgagee's  rights,  25  A  46  Coi 
629  P  I. 

2  Building  on  mortgaged  land — Priorities 
— Contribution —Distribution  of  sale  pro- 
ceeds.   29  0  803  Col  629  P  I. 

(6)      ACCXDUNTS. 

3  Assignment  of  debt  to  mortgagee — 
Duty  of  creditor  to  recover  debt- -Fresh 
opportunity  to  argue  point  raised  for  the 
first  time   on  appeal.    32  C.  27  Col.  49  P.  II. 

4  Between  prior  and  subsequent  mortga- 
gees—Accounts between  two  raortg?gee3  one 
of  whom  redeems  the  other — Decree  on  pre- 
vious mortgage.     31  C  332  (P  C)  col  ;  083  P  II. 

5  Charge  for  personal  services — Redeuip- 
lion. 

A  m.ortgagee  in  possession  cannot  charge 
for  personal  services  MXHADEV  MARa- 
YANSHET  V.  RAMCHANDRA  BALLaL.  6 
BLR  590 

6  Equitable  set  off— Cross  claim —Mortgrtge 
usufntcniary — Redemption^  suit  for — Setoff, 
from   vjhat  date  alloioed. 

In  a  suit  for  redemption  of  an  usufruc- 
tuary mortgage,  the  mortgagee  is  entitled  to 
claim  as  against  the  mortgagor  by  way  of 
equitable  set-off  rent  payable  by  the  mort- 
gagor to  the  mortgagee  in  respect  of  mort- 
gi^ged  property  only  from  the  date  when  a 
surplus  begins  to  accumulale  in  the  mort- 
gagee's hands,  even  if  tbe  claim  for  such  renfe 
is  barred  by  limitation,  although  strictly 
speaking,  the  cross  claims  do  not  arise  out  rf 
the  same  transaction  and  are  only  closely 
I  connected  with  each  other.    SIIEO    SARAN 
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SIN(UI  t;.  MOHABIR  PEHSTTAD  SHAH.  82 
C676- 

7  Liability  to — Wlion  mortgagee  himself 
a  tenaut--T\Iortgagee  teuat)t  bound  to  acoouut 
—  Prior  ajul  puisn©  incumbvaucos.  1  C  L  J 
531  col  :    3U1  P  11. 

8  INIode  of  taking  accounts.  26  B  3G3  col  : 
2Cii   P  II. 

9  Morlgagee  in  possessio7i  bound  to  render 
^proper  accounis  of  income — Sale— Free  consent. 

Held,  tliat  it  is  a  woll  established  legal 
principle,  that,  whon  a  mortgagee  with  pes- 
Bcesion  does  not  keep  a  proper  and  true  ac- 
count of  the  income  of  the  mortgaged  pro- 
perty, the  mortgagor  is  entitled  to  calculate 
it  on  the  basis  of  the  highest  profits  the  pro- 
perty   is  capable    of  yielding. 

Heldy  ahso,  that,  (as  in  this  case),  where 
a  vendor  is  a  helpless  puppet  in  the  hands 
of  El  vendee^  and  the  deed  of  sale  is  execut- 
ed and  registered  under  peculiar  circum- 
Btanees,  the  sale  cannot  be  treated  as  genuine 
transaction  entered  itito  with  free  consent. 
Ra:\I  CHANDi;.  KAIM  KHAN.     IQ    P  W  E 

1908. 

10  Purchases  by  prior  and  puisne  mort- 
gagees—Account — Redemption— Eight  of  tenants 
of  prior   mortgagee. 

In  this  case  the  prior  mortgagee  pur- 
chased the  property  mortgaged  to  him,  in  a 
suit  in  which  the  puisne  mortgagee  was  no 
party  and  likewise  the  latter  purchased  the 
same  property  subsequently  in  a  suit  in 
which    the  prior  mortgagee  was   party. 

Held,  tbat  each  party  would  be  entitled 
to  redeem  the  other  ;  but  the  preferable  rights 
to  redeem  was  with  the  puisne  mortgagee. 
The  latter  is  bound  to  pay  the  mortgage 
money  with  interest  at  the  rate  specified  in 
the  mortgage  to  the  former  and  any  amount 
paid  by  the  former  in  possession  for  the  pro- 
tection of  the  property  or  for  redeeming  any 
prior  mortgage  with  interest  as  also  the  costs 
of  the  suit  and  appeal  as  in  an  ordinary  re- 
demption suit.  An  account  was  to  be  taken 
of  the  amounts  realised  from  the  property  by 
the  prior  mortgagee  as  mortgagee  in  posses- 
sion from  the  date  of  his  possession.  If  any 
balance  be  found  in  favour  of  the  puisne 
mortgagee,  the  prior  mortgagee  will  be  bound 
to  pay  the  said  amount  to  him  ;  but  if 
otherwise,  then  the  usual  decree  in  redemp- 
tion   suit    will  be    passed. 

The  tenants  settled  by  the  prior  mort- 
gagee on  the  land  are  entitled  to  remain  on 
the  land  until  it  be  found  in  any  subse- 
quen  suit  or  suits  that  tbey  are  liable  to 
ejectment  under  the  Beagal  Tenancy  ^Cit 
or  any  other  Act  tbat  may  be  in  force 
KEDAR  PROSANNA  LAHIRI  v.  GRINDRA 
PROSAD  SUKUL.     8CLJ    173. 

11  In  redemption  suit-Liability  of  mort^ 
gagee  in  possession  to  account  for  rents  and 
profits.     27  A  351   col :    541   P  II. 


(c)    Acknowledgment. 

12    By     minor    mortgage- 
P  B  1901  col ;  175.  P  II. 


■Evidence,    59 


^ortg-a&e    (Contd.) 

13  By  mortgagor    of    part    of  payment, 

effect    on     previous     purchase Mortgagors 

vendee,  without  notice,  if  bound  by  such 
payment  or  acknowledgment.  DOWN  868 
col  ;   1787    P  I. 

14  Mortgagee  admitting  of  mortgage- 
Mortgagor  stating  tli3  relationship  of  mort- 
gagor and  mortgagee-Mortgagee  admitting 
its  correctness  by  signature.  10  B  L  R  385 
col  :    1781    P  I. 

16  Need  not  be  addressed  tc  the  mortgagor 
— Acknowledgment  of  mortgagor's  right  to 
redeem.     AWN  1908    P    22G   col  :    1784    P  I. 

16  Old  mortgage-Acknowledgment-Mort- 
gage or  sale— Burden  of  proof— Secondary 
evidence  of  terms  of  a  mortgage  deed.  11 
O  0  285   col  :   311    P  II. 

17  Old,  mortgage Acknowledgment  — 

Mesne  profits,  claim  for — Appeal.  84  P  L  R 
1902  col  ,   782    P  I. 

19  Old  mortgage — Acknowledgments— Bur- 
den of  proof  -Mortgage  relied  on  by  Plaintiffs 
proof  of — Defendant*s   admission     of. 

Where  a  plaintiff  in  a  suit  on  a  mort- 
gage fails  to  prove  the  mortgage  on  fvhioh 
he  relies  and  which  hs  alleges  in  his  plaint, 
he  cannot  succeed  upon  the  mere  fact  that 
the  defendant  admits  that  he  is  a  mortgagee 
of  the  land.  SALIK  RAM  v.  RAMANAND. 
8  O  0  173 

20  Recital  by  joint  mort gagee- AcknowledQ- 
ment — Liability—  Limitation. 

A's  ancestor  mortgaged  to  B's  father  and 
nephews  certain  properties  by  one  deed.  Sub- 
sequently the  nephews  executed  a  deed  in 
favour  of  the  first  defendant's  father  signed 
by  them  only,  reciting  that  the  share  allotted 
as  the  due  proportion  of  the  consideration 
amount  «hargeable  on  some  of  the  mortgaged 
properiies  was  Rs.  400  and  that  their  shara 
of  the  debt  had  been  released  in  favour  of 
the  first  defendant's  father. 

A  sued  B  for  redemption  of  the  whole 
of  the  mortgaged  properties.  B  contended 
that  the  suit  was  barred  by  limitation.  A 
contended  thut  the  recital  in  the  release 
deed  was  an  acknowledgment  of  liability 
which  saved  limitation. 

Held,  that  the  recital  was  acknowledg- 
ment of  the  mortgage  so  far  as  only  those 
properties  were  concerned,  but  could  not 
extend  to  the  remaining  portion  of  the  con- 
sideration mentioned  in  the  document  ex- 
ecuted by  the  plaintiff's  ancestor  on  the 
remaining  properties  mentioned  in  thafe 
document. 

An  existing  liability  cannot  be  read 
into  a  document  by  proof  aliende  or  even  by 
admission  subsequently  made  by  a  party  to 
the  suit  in  which  the  acknowledgment  is  re- 
lied upon  as  saving  the  bar  of  limitation. 

An  acknowledgment  to  bind  a  party  to 
a  suit  must  be  signed  by  the  party  or  some 
person  through  whom  he  derives  title  or 
liability-  26  M.  87;  19  T.  1j.  R.  67,  Referred  to 
NARAYANAN  PARAMESWARAM  v.  NA- 
RASIMHA   AIYAN  SANKARA  NARAYANA 

AIYER,    2ST«LK.SS. 
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{^,   HCQUIESCENCE. 

21  By  mortgagee  —  Redemption— Mort- 
gagee in  possession  and  in  receipt  of  rents 
and  profits— Reduction  of  mortgagee's  se- 
curity   by    acts    beyond  mortgagor's  control. 

24  A.  521  col.    G05.  P.  I. 
(e)    Adverse  possession. 

23  Against  mortgagee  not  so  against  mort- 
gagor.    A  W  N  ]905  r  4    col  ;  1970    P  I. 

23  Against   mortgagor-  Court  sale. 

The  mortgage*  cannot  set  up  a  claim  j 
adverse  to  the  mortgagor  and  acquire  a  title 
by  prescription,  until  the  mortgage  is  legal- 
ly put  an  end  to.  The  mortgagee  purchas 
ed  the  equity  of  redemption  sold  in  execu- 
tion of  a  decree  against  the  mortgagor.  It 
was  held  that  this  sale  did  not  aSect  the 
shares   of  the  sons   of  the  mortgagor. 

Held,  that  possession  for  over  twelve 
years  after  the  sale  did  not  confer  an  ab 
Bolute  title  as  against  the  sons,  the  posses- 
sion, so  far  as  they  concerned,  having  been 
only  that  of  a  mortgngee.  MANOHAR  v. 
BALVANT.    3  BLR  79- 

24  By  decree-holder- Decree  upon  mort- 
gage   not   executed.    A.  W.  N.    1902   P.  175— 

25  A.    85.     Col.    2067  P.  I. 

26  Of  birth  right  by  one  heir  of  the  mort- 
gagee  for  20  years  against  other  heirs  of  the 
mortgagee  and  so  the  former  only  entitled 
to  mortgage  money  on  redemption.  34  P.  R. 
1908   Col  :    184    V.  II. 

26  Limitation  Act— Person  who  redeems 
a  mortgage  otherwise  than  as  the  repre- 
sentative of  the  mortgagor  and  who  claims 
the  mortgaged  property  in  his  own  right 
U.  B.  R,  1901  P.  31  (Limitation)  Col.  1926 
P.  I. 

27  Mortgage  by  a  stranger,  real  owner 
knowing  it  — Mistake— Fresh  mortgage  accep- 
ted from  collaterals  of  widow's  husband 
who  under  mistake  alleged  themselves  as 
collaterals.     28  B.  87  Col.    2065    P.  I. 

28  By  mortgage  during  continuance  of 
mortgage— Guardian  ad  litem— Childless  wi- 
dow. A.  W.  N.  1907  P.  2  21  -29  A.  640 
See  Mahomedan  Law  {J.)  Dower  {Widow  in 
possession). 

29— By  mortgagee-Estoppel— Possession 
under  an  avowedly  invalid  mortgage  16. 
M  L  J   5  col.    1329   P  II 

80  By  mortgagee  after  invalid  foreclo- 
sure proceedings— 

Eeld,  that  a  mortgagee,  who  has  taken 
fruitless  foreclosure  proceedings,  cannot  by 
asserting  himself  to  be  the  proprietor,  and 
getting  mutation  in  UoveBue  records  in 
his  favour,  start  a  possession  adverse  to 
the  mortgagor,  14  M  88:  14  B  2793  16  B 
134  :  32  C  296  ;  49  P  U  1882  referred  to 
INDARt;.  ASA  SINGH  US  P  W  R  1908- 
65  p.  R    1908-90  P  L  R  1908 

31  Redemption  or  ( jectment— Suit  for 
possession  — Defendant  admitted  and  found 
to  bo  in  possession  for  over  twelve  years 
A  W  N    1905   P  14  col    2069    P  I 

32  Redemptior,  suit  for  —  Liability  of 
mortgagee— Sale   of  property  of   persons  not 


Mortgag^o    (Contd.) 

party  to  proceedings.  32  C  296  Col:  2058  P.  I. 
83  Redemption,  suit  for— Where  mortgagor 
and  mortgagee  bjlh  acquired  interest  in  the 
mortgage  properly  only  partial  redemption 
allowed- Adverse   possession    of  nacrt gagee. 

lipid,  that  although  generally  a  persoa 
interested  in  part  only  of  the  mortgaged 
property  may  insist  upon  redeeming  the 
whole  of  it,  yet  where  the  mortgagee  haa 
acquired  part  of  the  mortgaged  property, 
a  purchaser  of  part  only  cannot  redeem 
more  than  his  own  share  against  the  will 
of  the  mortgagee.  6  O  G  923  28  A  1  (17)  (P  C) 
6  0  C  279  R;  13  MIA  404,  2nd  C  A  180  of  1905 
2nd  C  A  382  of  1900  over  ruled.  B  MUSTAFA 
KHAN    V.  SHADI    LALL.     10  O  C  81- 

(f)  Anomalous  Mortgage. 

34  Mortgage  —  Forms  of— S.  17  of  the 
Court  Fees  Act  not  comfined  to  cases  where 
the  reliefs  claimed  are  cuoaulative.  16  M 
L  J  462-30  M  61  Col  123  P  I. 

3g  Mortgage  —  Personal  oonvenant  to 
pay  -  Decree   for  sale.     10   O   C    14  Col  625 

p  r. 

36  Mortgage— Hard  and  inequitable  oon- 
dition  in  a  mortgage  deed.  6  O  C  167  Col 
346  P  1. 

(g)  Apportionment. 

87  By  mortgagee  —  Subjecmjatter  not 
identical  — Reference  to  judgement  and  plead- 
ings.    1  C  L  J  337  Col  10?1  P  I. 

38  SingU  decree  on  two  mortgages— 
Appropriation  of  sums.  11  0  0  377  Col  685 
P    II. 

(h)    Assignment  of. 

39  Assignee  of  a  decree  mortgagor— Trans- 
fer of  Property  Act  S.  99.  14  C  P  L  R  1901 
P  35  Col  1501  P  I. 

40  Transfer  of  Property  Act  IV  of  1S82  S. 
99  — Right  of  assignee  of  a  money  decree  obtain- 
ed by  the   mortgagee,    to  sell — Estoppel. 

Held,  that  S.  99  of  the  Transfer  of  Pro- 
perty Act  applies  as  such  to  the  transferee 
of  a  money  decree  obtained  by  the  mort- 
gagee as  to  the  mortgagee  himself.  31  B  462 
and  31  M  33  F  27  A  430  and  7  Bom  L  R  816 
distgd.  SRIPAL  SINGH  u.GOURI  SHAN- 
KAR.     HOC  231  (1). 

41  Assignment  of  mortgagee' s  rights  to  stran- 
ger—Vendee  becoming  coshart^rs  before  institu- 
tion  of  suit  by  p^re- emptor. 

Held,  that  a  mortgagee  in  possessioo 
as  such  of  the  share  of  a  co  sharer,  whe- 
ther himself  a  co-sharer  in  the  village  or 
not,  does  not  thereby  become  a  co  sharer, 
and  that  in  the  absence  of  proof  of  custom 
an  assignment  by  him  of  his  mortgage  does 
not  give  rise  to  any  pre  emptive  right. — 20 
All.,   9,  followed. 

A  right  to  pre-empt  property  is  not 
lost  after  the  passing  of  a  decree  by  any 
event  which  would  have  legally  caused 
that  effect  if  it  had  happened  before  the 
decree    was   passed. 

Where  land  has  in  violation  of  the  pro- 
visions of  the  Wejib-ul-arz  been  sold  to  a 
i^tranger  if  before  the  institution  of  a  suit 
for  pre  emption,    that  law    ba^    found  its 
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Nvay  into  tbo  hftnds  of  a  co-sharor,  whose 
right  of  a  prc-ompLiou  as  buoh  are  equal  to 
tliose  of  the  plaiutiff  in  a  Huit  for  preerap- 
tion  subsequently  institued  or  the  vendee 
hecomos  a  co-sbarer,  thou  the  preeniptors 
Buit  will  fail.  20  All.  All  100  referred  to. 
BlIAGWAN  DAS  v.  MOHAN  LAL.  A  W 
N  1908  P  83  =  26  A  421. 

42  Assignment  of  invalid  mortgage— Trans- 
fer of  Property  Act  IV  of  1882  S.  53- Bight 
of  assigiKie  as  against  mortgagor  and  subse- 
quent mortgagee  for  consider atioyi— Maxim— 
Qui  prior  est  tempore  potore  est  jure. 

A  executed  on  the  23rd  of  October  1897 
a  mortgage  in  favour  of  B.  Tbi3  mortgngo 
was  found  to  be  fictitious  and  without  con- 
sideration and  to  have  been  made  solely 
for  the  purpose  of  defeating  the  creditors 
of  the  mortgagor.  B.,  on  the  15th  of  August 
1898  transferred  his  rights  under  this 
mortgage  to  his  wife  C  for  her  dowor  debt. 
0  obtained  the  transfer  of  the  mortgage 
bona  fide  w'thout  any  knowledge  of  its 
fraudulent  character  and  was  a  transferee 
in  good  faith  and  for  consideration.  The 
same  property  wag  again  mortgaged  to  D 
on  29th  Oct.  1897  in  his  ignorance  of  the 
existence  of  the  mortgage  of  the  23rd  of 
October  1897.  D.  afterwards  brought  a  suit 
for  sale  on  his  mortgage  impleading  D,  A 
and   C  and  D    as  defenants. 

Held,  that  B  was  entitled  to  no  relief 
as  against  B.  P.,  though  as  against  the 
mortgagor  she  was  entitled  to  be  paid  the 
amount  of  the  consideration  named  in  the 
deed  of  transfer  in  her  favour  out  of  the 
surplus  sale  proceeds  (if  any)  of  the  mort- 
gaged property.  Halifax  Joint  Stock  Baok- 
lug  Company  v.  Giedhill,  1  Ch.  D  31,  dis- 
tinguished. Cockell  V.  Taylor,  15  Beav.  103, 
Ogilvie  V.  JeaffresoD,  2  Giff.  353,  Parker  v. 
Clarke,  30,  Beav,  54,  French  v.  Hope,  L  J 
56  Ch.  D  363,  Bickerton  v.  Walker,  L  R 
18  Ch.  D  151,  and  Rice  v.  Rice  2  Drew, 
73,  referred  to.  BASTI  BEGAM  v.  BANAR- 
BI  PRASAD.  A  WK  190«  P  116=5  A  L 
J  805  =  80  A  297. 

43  Assignment  of  Mortgage— Actionable 
cla  m.  4  O  C  210.  See  Mortgage  Bednnp- 
tipn. 

44  Assignee  stranger  redeeming  mortgaged 
property— Suit  by  lawful  heir  of  mortgagor- 
Stranger  spending  on  funeral  ceremonies  and 
liquidation  of  d^bts  of  the  mortgngor — Limi- 
tation   Act    XV  of   1877,    Art.    118 

Held,  that,  a  person,  who,  blieving  him- 
self to  be  a  representative  of  a  morrg'gor, 
redeems  tbe  mortgaged  property,  becomes 
virtually  an  assignee  of  the  raorig'ige>  ;  and 
in  a  redemption  suit  subsequently  brought 
by  the  de  jure  heir  of  the  mortgagor,  he 
cannot  successfully  plead  that  ha  has  lien 
on  tbe  said  property  for  the  amounts  spent 
by  him  on  funeral  ceremonies  of  the  mort- 
gagor and  his  wife  and  iiqaidation  oL  their 
debts,  and  that  be  can  retain  possession 
ot  tbe  property  redeemed  until  those  am- 
ounts are  paid  to  him.    Buu  he  can  maintain 
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a  separate  suit  for  recovering  the  money 
thus  spent  by  him  from  ootato  of  the  mort- 
gagor. P.  R,  C,  No.  124  of  1883,  F.  :  P.  R. 
C.  179  of  1883-25  A.  60—15  C.  682  ;  21  0.  142. 
&  8  W.  R.  115,  distintjuished.  MEHll  SINGH 
V.     JHANDA    SINGH.     81  P.  W-  R.  1908- 

45  Suit  for  money  had  and  received  — 
Invalod  assignment  of  debt-  Money  received 
by  aasignoo  from  debtor— Suit  by  assignor — 
30   M    459,  17  M.  L.  J.   452  Col.  1850>P.  I. 

(i)    Attkstation    op. 

46  See  Transfer  of  Property  Act  IV  of 
1882  S.  50   col.  606  Jo  610  P  I. 

47  Mortgage  deed— Attestation. 

Where  the  name  of  a  mortgagor  is  sign- 
ed by  the  scribe  of  the  document  at  the 
request  and  in  the  presence  of  an  illiterate 
mortgagor  tbe  signature  is  a  good  signa- 
ture. 24  A.  319.  42  L.  J.  M.  C.  112,  55  L.  J. 
C.  H.  540,  60  L.  J.  G.:;B.  488,  29  R.  R.  261^ 
4  R.  R.  422,  2  L.  J.  M.  C.  62,  2  R.  R.  394^ 
30  L.  J.O.  P.  214,  6  R.  R.  409  referred  to. 
RAM   NATH     KEDAR     NATH     v.    SOUBA. 

SHETlA-16  C  P  L  R  45. 

48  Attestation  before  execution  of  mort* 
gagor— Attestation,  absence  of— Charge,  9  OV 
W.  N.  697  =  32,  C.  729,   Col.  601,  P.  I. 

49  Attestation  insufficient— Discovery  of 
this  defect  after  assegnment— Suit  by  assig- 
nee for  refund  of  purchase  money.  I.  M.  Ii, 
T.  416  =  17.  M.  L.  J.  167.    Col.  598,  P.  I. 

50  Mortgage  deed— Attestation  oharge.  7» 
B.  L.  R.934.   Col.   610,   P.I. 

51  Difference  between  a  mortgage  and  a> 
charge — Equity  cannot  over— Rule  law*. 
33,  0.  985  =  4  C.  Lu  J.   219,     Col.   7170    P.I. 

52  Invalid  mortgage,  creates  a  charge — 
Construction.     17,  M.  L.  J.  39,   Col.   609,  P.  I.. 

53  Attestation  due  when  preserved— En- 
try in  record  of  right— Mortgage— Maxim.  2» 
N.  L.  R.  65,   Col.   1518,   P.  I. 

54  Attesting  interest  of  sa  Hindu  rever- 
sioner—Transfer  of  'mortgage— Proof —  Attes- 
tation—Indian  Evidence.  29,  C.  355  =  6,  0. 
W.  N,  395,    Col.    566,  P.  I. 

55  Evidence  Act  1872  Seotion  68— Th* 
writer  of  a  deed  is  its  attesting  witness-Mort- 
gage deed.     5,  C.  W.  N.   454    Col     189,   P.    I. 

5S  Attesting  witness — Writer  of  mortgage- 
deed  not  called  if  admissible  as  a  money- 
bond— 30  M.  251-2  M.  L.  T.  175  Col.  189  P.  I. 

57  Execution  of  deed  -Absence  of  at- 
testation-Signature by»fche  writer  of  the  deed 
— Signature  by  Registrar  under  S  63  A  of 
the  Df  khan  Agriculturists'  Relief  Act  (XVII 
of  1879)— Not  valid  attestations.  10  B  L.  R 
943    Col  213  P.  II. 

(j)     thabge. 

58  Banker  and  customer — Current  ao- 
counts — Appeal  to  Privy  Council -Record 
for  — Irrelevent  matter  not  to  be  included 
in   the    record.     9  C  W  N  745,   Col  10    P.  II. 

59  Charge  or  mortgage,  difference  be- 
tween —  Immoveable  properties  —  Petitioa 
charge  on  immoveable  property.  7  C  L  J 
492—12    C  W  N  849   col:    492  P  II. 

(k)    Compromise  deceee  ceea.ting   a  MOEr- 
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60  Mortgago  decree  on  compromiee  in 
respect  of  portion  of  claim  not  Becured  by 
mortgage.  17  M  L  J    200  col:    1599   P.  I. 

60  a  Suit  on— Covi premise y  petition  of^ 
relating  to  itiwioveab'e  properly  —  Judicial 
proceedings — llcgislralion  Act  (III  of  1877),  s. 
17— Transfer  of  mortgagee's  rights  to  a  third 
party — Mortgagor's  right  to  question,  validity 
of — Decree  inconsistent  with  terms  of  petition 
•of  compromise. 

In  IB9'i,  tho  appellant  mortgaged  certain 
immoveable  property  to  one  W.  H.  In  1899 
in  a  suit  between  one  K.  as  plaintiff  and 
W.  H.  and  M.  K.  a8  defendants,  W.  H.  and 
K.  Bignod  and  presented  to  the  Court  of  the 
Judicial  Commissioner  a  petition  sotting  out 
the  terms  of  a  compromise  arrived  at  be- 
tween tham,  whereby  W.  H.  purported  to 
«.B8ign  all  his  rights  under  the  abovemen- 
tioned  mortgage  to  K,  That  petition  was 
neither  registered  under  the  Registration  Act 
tior  stamped  as  a  deed  of  transfer.  Upon 
the  petition  being  presented  the  Judicial 
Commissioner  recorded  the  following  judg- 
ment:— "  In  accordance  with  the  compro- 
mise filed  and  verified  by,  I  accept  the 
appeal  of  K  and  grant  to  the  plaintiff  ap- 
pellant a  decree  against  the  defendant  res- 
pondent, W.  H.,  declaring  tkat  the  rights  of 
■a  mortgagee  held  by  W.  H.  are  liable  to 
attachment  and  sale  by  the  plaintiff  appel- 
lant in  execution  of  his  decree  against  M. 
K.  In  execution  of  a  decree  against  K  all 
bia  rights  were  sold  to  the  present  respon- 
dents, who  have  now  sued  upon  the  mort- 
gage of  1893. 

Held,  that  a  mortgagor  is  entitled  to  put 
to  proof  of  his  title  any  person  other  than 
the  mortgagee  named  in  the  deed  who 
claims  a  right  to  sue  upon  the  mortgage, 
and  if  it  is  shewn  that  what  purports  to  be 
a  transfer  of  the  original  mortgagee's  rights 
to  the  plaintiff  or  any  person  through  whom 
the  plaintiff  claims  is,  in  law,  inoperative 
and  if  the  mortgagor  is  not  estopped  from 
pleading  the  flaw  in  the  plaintiff's  title  the 
suit  must  be  dismissed.  Tho  circumstance 
that  both  parties  to  an  intermediate  trans- 
fer choose  to  admit  that  it  is  valid  does 
not  give  to  tbe  transfer  an  effect  which 
is  denied    to  it  by  law. 

Held,  also,  that  a  petition  or  a  plead- 
ing acted  upon  or  given  e(!cct  to  by  tbe 
Court  becomes  part  of  the  judicial  proceed- 
ing  and    does  not    require    registration. 

Held,  furtJier,  that  as  the  transfer  which 
tbe  petition  purported  to  effect  was  not 
only  not  givqn  eflect  to  by  the  decree  but 
was  positively  inconsistent  with  it  the 
petition  was  not  exempt  from  (ho  necessity 
of  registration  as  part  of  a  judicial  proceed- 
ing. SYED  NURUL  HASSAN  v.  WAZIR 
MIRZA.  60C862. 
(1)     Conditional   sale  and  forkclosure. 

61  Absence  of  stipulated  perind  f  jr  re 
demption  in  a  mortgage  deed — No  foreclo 
sure — Mortgage — Constrnciion  of  deed — Re- 
demption—Conditional  sale— Regulation  XVII. 
of  1606— Limitation, 
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In  a  mortgage  deed  no  special  period 
was  fixed  for  redemption,  but  there  was  a 
covenant  that  should  the  motgngor  mike 
default  for  six  y^ar.s  in  the  payment  of  in- 
terest, tlie  raortg^vgod  property  would  be 
considered  as  sold  to  the  mortgagee,  the  con- 
sideration being  the  amount  of  the  principal 
and  outstatiding  interest. 

Held,  that  Regulation  XVII,  of  180G  did 
not  apply  to  such  agreement,  there  boing  no 
stipulated  period  of  redemption  within  the 
moaning  of  para.     8    of  iho      Regulation. 

Held,  also  tbat  in  the  absence  of  any  fix- 
ed period  of  redemption,  the  full  period  of  GO 
years  allowed  by  the  Limitation  Aot,  would 
hold  good,  and  such  psiriod  could  not  be 
affected  by  a  covenant  accelereting  for  other 
purposes,  the  time  at  which  the  principal 
might  become  due. 

Held,  further  that  the  mortgagee  could 
not  acquire  the  status  of  an  owner  merely 
on  the  breach  of  the  terms  of  the  contract 
binding  the  mortgagor  to  repav  at  shorh 
n-itice.  BHAG  SINGH  u.  BASAWA  SINGH. 
50  p.  E-  1906. 

62  Collector  set  off— On  reference  by 
Civil  Court  — Mortgage  bv  way  of  condition- 
al gale  clause.  A.  W.  N.  1906,  P.  14  Col  : 
144  P.  II. 

63  Covenant  to  pay  costs— Deed  executed 
before  Transfer  of  Property  Act — Construc- 
tions in.     3.  N.  L.  R.  97    Col;     531    P.  II. 

64  Covenant  to  resell— Specific  perfor- 
mance. l.L.  B.  R.  1900-1902,  P.  257  Col: 
409,  P.  I. 

65  Foreclosure — Pre-emption— Mortgage  hij 
way  of  conditional  sale  — Regulation  XVII 
of  1806 -Document.  Construction  of —Trespass 
by  mortgagee — M  nhamma  dan— Custom  —  Wa- 
jib  ul  arz.  Entry  iii-Marriage  with  female 
of  gbair    Kuf. 

Where  a  deed  executed  before  the  Trans- 
fer of  Property  Aot  came  into  forca  pur- 
ported to  hypothecate  immoveable  property 
for  a  term  of  years  and  it  was  stipulated 
that  in  case  tho  debt  for  which  tho  pro- 
perty was  hypothecated  was  not  paid  off 
by  the  debtor  in  his  lifetime  the  hypothe- 
cation should  be  considered  as  a  complete 
sale  — 

Held,  that  the  document  was  a  mort- 
gage by  way  of  conditional  sale  and  be- 
ing goverened  by  Regulation  XVII  of  1806 
the  mortgagee  committed  a  trespass  in  tak- 
ing possession  of  the  property  without  hav- 
ing recourse  to  foreclosure  proceedings  under 
the  Regulation  and  was  liable  to  be  eject- 
ed on  the  suit  of  tho  heirs  of  the  mort- 
gagor. 

When  there  was  an  entry  signed  by  a 
IMuhammadpn  proprietor  of  the  Sayad  caste 
in  the  Wnjib  ul  arz  that  a  married  wife  be- 
longing vo  a  ghair  kuf  would  be  enL  ted  c^nly 
to  maintenance  and  to  a  shaie  in  the  main- 
tenance— 

Hdd,  that  the  entry  v^os  not  sufficient 
to  establish  custom  contrary  to  ]Muham- 
madan   Law   and   that   the    married   wife  of 


(     1759     I 


DIGEST  OF  CIVIL  0A8K8 


(     1760    I 


Mortgage    (Contd.) 

tho  proprietor  who  was  of  ihe  Sheikh  caste 
and  whose  father  was  of  good  social  posi- 
tion was  not  excluded  from  inheritance. 
(SHEIKH)  IlUli  ALT  v.  VVAZIIl  UN  NIS- 
SA.  8  CL  J  601-1  MLT297  3  A  L  J 
712  =  10  W  N  C  778-28  A  4961  (P-  C  ) 

66  Foreclosure— Provision  to  make  over 
land  on  failure  to  redeem  at  a  certain  time. 
U  B  R  1907    P  I  (Mortgage)  col  612  P  I. 

67  Foreclosure  — Mortgage  by  way  of  con- 
ditional saU — Adverse  possession — Cause  of 
action.     72    P  L  U  1907  col  19i3  P  I. 

68  Foreclosure  — Effect  of  Punjab  Act 
1900  S.  9  — Mortgage  by  conditional  sale — 
Foreclosure  proceedings.  38  P  R  1904.  See 
Pail  jab  Alienmtion  of  Land  Act  XIII  of  1900 
S.   9. 

69  Foreclosure — Money  decree  on  mort- 
gage—Sale of  equity  of  redemption.  2  P  R 
1907  col  711  P  I. 

70  Mortgage  operating  as  sale  in  default 
of  yayment  of  interest— Doea  not  contravene 
piovisions  of  Regulation  XVII  of  1806 — Mort- 
gage by  way  of  conditional  sale. 

The  mortgagee  brought  a  suit  for  posses- 
sion of  mortgaged  property  alleging  that 
under  the  terms  of  the  mortg^e,  on  failure 
in  any  year  to  pay  the  interest  due  on  the 
mortgage  he  was  entitled  to  foreclose  and 
the  mortgage  would  become  a  sale  for  the 
amount  of  the  principal  and  the  unpaid 
interest.  The  suit  was  dismissed  on  the 
ground  that  the  conditions  contravened  the 
provisions  of  Regulation    XVII   of  180(j. 

Heldf  that  the  suit  was  wrongly  dis- 
missed. C  A  No.  1087-1899  followed.  BURA 
MAL  V.  JAWAYA.    62  P  L  R  1905. 

71  Mortgage  by  childless  proprietor— His 
widow  sold  that  property  along  with  other 
and  gave  its  possession.  70  P  W  R  1908  col  : 
1953   P  I. 

72  Mortgage  by  member  of  agricultural 
tribe — Reference  to  Deputy  Commissioner. 
4  r  R  1907   col  :    1206   P  I. 

73  Mortgage  by — By  a  person  not  a  mem- 
bur  of  agricultural  tribe— Mortgage  by  way  of 
condititional  sale  effected  by  a  'person  other 
than  a  member  of  an  agricultural  tribe — Refer 
enoe  ^oi  Collector  not  necessary-Pu>ijab  Aliena" 
Hon  of  Land   Act  (XIII  of  1900),  Section  9  {3). 

A  reference  to  the  Collector  is  not  neces- 
sary under  section  9  (3)  of  the  Punjab  Aliena- 
tdon  of  Land  Act  in  the  case  of  a  mortgage 
by  way  of  conditional  sale  by  a  person  who 
is  not  a  member  of  an  agricultural  tribe. 
KALU     i\  MONA   MAL.     64  P  R  1906- 

74  Notice  irregular  fatal — Foreclosure — Re- 
gulation XVII  of  1806,  Sections,  7,  8— Mort- 
gage by  way  of  conditional  sale — Foreclosure 
— Notice. 

When  it  appeared  that  in  the  notice 
issued  under  sections  7  and  8  of  Regulation 
XVlI  of  1806  the  year  of  grace  was  set  down 
as  running  from  the  date  of  the  notice  it 
self  and  not  from  the  date  of  service  of 
notice. 

Held,  that  the  defect  in  the  notice  was 
fatal.    i6  P  R   1904  ;   3  Cal.,  397  followed, 
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99    P   R   1895   referred   to.     THAKUR    DAS 
u.  MUHAMMAD  BAKHSH.    74  P  L  R  1908. 

75  Notice  irregular  fatal— Foreclosure- 
Mortgage  by  way  of  conditional  sale— Vali- 
dity of  notice  of  foreclosure.  105  P  R  1907 
See    Regulation     Act    XVII  of    1806  (Bengal). 

78  Pre-emption  on — Cause  of  action — 
Sale  when  complete-Limitation— (Conditional 
sale,  effect  of.     8  O  ('    275.     See   Preemption, 

77  Refusal  by  Deputy  Commissioner  to  act 
after  mortgagor  refused  his  proposal — Refer* 
ence  by  Civil  Court  to  Collector  under  S  9 
(3)  Punjab  Alienation  of  Land  Act  {XIII  of 
1900)  — Collector  declined  to  interfere  —  Proce- 
dure— Regulation  XV II  of  1806— Mortgagee 
suing  for  possession. 

The  mortgagors,  agriculturists,  agreed 
that  if  the  principal  and  interest  was  not 
paid  off  on  the  expiry  of  five  years  from  the 
date  of  the  deed,  the  land  should  be  deem- 
ed as  sold  to  mortgagee.  The  Punjab  Aliena- 
tion of  Land  Act  came  into  force  befora 
the  said  5  years.  On  mortgagee's  applica- 
tion to  the  District  Court  for  issue  of  notice 
of  foreclosure  under  Reg.  XVII  of  1806  tha 
Judge  referred  the  matter  to  the  Collector 
under  S  9  of  Act  XIII  of  1900.  The  Col- 
lector, on  the  mortgagors'  refusal  to  accept 
the  new  mortgage  proposed  by  him,  decid- 
ed that  nothing  further  could  be  done  and 
so  returned  the  papers  to  the  District  Judge. 
The  notice  of  foreclosure  and  the  year  of 
grace  having  expired,  the  mortgagee  brought 
a  suit  for   posfsession   as   owner. 

Held,  that  the  Punjab  Land  Alienafcioa 
Act  had  not  acted  as  a  bar  for  the  comple- 
tion of  the  foreclosue  under  Reg.  XVII  of 
1806,  and  the  Civil  Court  was  not  bound, 
under  S.  9,  subsection  3  of  the  Act,  to  refer 
the  matter,  after  a  suit  has  been  filed,  to 
the  Collector,  as  the  mortgagee  had  become 
ipso  facto  owner  of  the  property  by  pur- 
chase, although  he  had  still  to  sue  for  pos- 
session. 

When  the  Collector,  acting  under  S  9 
(2)  of  the  Act,  declines  to  interfere  he 
thereby  sanctions  the  permanent  alienation 
This  is  specially  so,  when,  by  his  non-in- 
terference, the  proprietary  right  in  the  land 
will  shortly  pass  to  a  non-agricultcirist  mort- 
gagee. 

Conditions  of  sale  are  only  absolutely  and 
necessarily  null  and  void  by  the  operation 
of  the  Act,  if  occurring  in  mortgages  after 
the  commencement  of  the  Act.  BICHHA 
LAL    V.    GUMANI.     93  P  R  1207- 

78  Sale  or  agreement  to  recouvey — Trans- 
action whether  mortgage — Date  of  repay- 
ment-    11    C  W  N  400    col  :    598    P  II. 

79  Sale  of  equity  of  redemption  to  mort- 
gage pre  emption — Vendee's  right  to  plead 
his  own  mortgage  — Merger.  98  P  R  1906. 
See  pre-emption, 

80  Sale — Defective  title — Jurisdiction  of 
Civil  Court— Objaction  to.  I  L  B  R  1900  1902 
P    277    col    318    P  II. 

80  (a-)  Suit  for  possession  after  forclosure 
Procoeediugs  completed  before  Punjab  L  A 
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Act,  20  P  R   1905.    See  Mortgage  Foreclosure. 

81  Suit  for  possession  after  foroclosuro  — 
Prooeodiugs  comploLod  beforo  Punjab  lia-id 
Alionation  Act,  38  P  U  1905  See  Punjab 
Alienation  Land   Act  (XIII  of  1900)  S  9. 

82  Suit  for  possession — Limitation—Suit 
for  possession  of  property  mortgaged  by 
way  of  ooiiditiooal  sale.  68  P  W  K  1908 
col  :    1934    P  I. 

(m)  Consideration  for. 

83  Elfect  of  non  payment  of.  59  P  R 
1907   col  :  614  P    II. 

84  Money  kept  in  deposit  with  the  pur- 
chaser of  the  equity  of  redemption  for  mort- 
gagee—Hia  position.  64  P  L  R  1902  col  :  704 
PlI. 

85  Non-payment  of — Incomplete  transac- 
tion. 

When  the  part  of  the  mortgage-money 
remaining  unpaid  by  the  mortgagee  consist- 
ed of  a  sum  which  the  mortgagor  had  agreed 
should  be  withheld  by  the  mortgagee  till 
mutation  of  nam  s,  and  a  small  sum  out  of 
that  promised  for  expenses  of  the  deed,  and 
the  mutation  of  names  did  not  take  place 
at  all. 

Held,  that  the  mortgage  could  not  be 
held  as  incomplete  for  default  in  payment 
of  the  mortgage  money.  MANGLADHA  v. 
LALCHAND.  26  P  W  E  1908  =  60  P  L  R 
1908- 

86  Non  payment  of  whole — Partial  pay- 
ment of  consideration. 

The  plaintiff  sued  to  foreclose  a  mort- 
gage. The  defendant  denied  receipt  of  con- 
sideration. The  lower  appellate  Court  found 
that  the  condidera.tion  utid  been  paid  in 
part,  but  dismi?6ed  the  suit  on  the  ground 
that  th'j  deed  did  not  ctoate  a  valid  charge 
as  only  a  portion  of  the  mouey  had  been 
advanced. 

Held,  that  when  a  portion  of  the  con- 
sideration recited  in  a  mortgege  bond  is  prov 
ed  to  have  been  advaucad  the  mortgage  is 
good  to  the  extent  of  the  money  paid.  18 
Mad.,  126  explained  and  distiuguishod.  MUN- 
SHI  BAJUaJSGI  SAdAl  v.  UUiTNARAiN 
SING.    iO  C  W  N  932. 

(n)     Construction  of. 

87  Accep  ii  g  prjfits  in  lieu  of  interest 
qualified  by  subsequent  clau-e  not  incousis- 
ten.  with  former  o.,e-Liability  for  compound 
interest.  28  A  225=10  0  W  N  206  =  1  lM  L  T 
66  col;  1363   P.  II. 

88  Mu,tijag<i — Joint  morlgage-Suit  by  mort 
gagcc  Jvr  his  i>ka7e  uf  viamy  advanced  on — 
Might  to  sale  of  Uie  w'lvole  mortgaged  property 
—Transfer  of  Properly  Aci  (IV  of  1668),  ss. 
45  and  67. 

A  certain  village  was  mortgaged  to  two 
persons,  K  M  and  T  C,  each  aavanciug  Rs. 
10,500  as  was  shown  by  the  detail  given  ut 
the  foot  of  the  deed.  T  C  alone  sued  the 
mortgagor  for  Ks.  10,500  and  prayed  that 
in  deiault  of  paymtfL;t,  half  of  the  property 
mortgaged  be  put  up  to  sale.  K  M  was  not 
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made  a  party  to  the  suit.  A  decree  waa 
given  to  T  C  as  prayed  for  in  the  plaint. 
The  legal  rcpre.soii talives  of  K  M  subse- 
quently br»ugiit  a  suit  against  the  mortgagor 
and  T  C  to  recover  Rs.  10,500  and  prayed 
that  in  default  of  payment,  the  wholo  of  the 
property    mortgaged    ho    put   up    to  sale. 

Held,  that  tLie  whole  of  the  property 
was  liable  to  sale;  that  ou  a  proper  con- 
struction of  tho  mortgage  deed,  there  waa 
one  mortgage  and  not  two.  Tho  whole  of 
the  property  was  clearly  mortgaged  as  secu- 
rity for  the  whole  of  tho  debt.  The  detail 
at  the  foot  of  tho  document  was  intended 
to  protect  the  rights  of  the  morlgagecs  inter 
se,  and  did  not  afiect  tho  relation  of  tha 
mortgagor  with  the  mortgagee — GOPAL  LaIj 
V.    LaCHMAN    PERSHaD.     3   0-    C    8- 

89  Executed  or  executory  contract  of 
mortgage — Right  of  mortgage  to  recover  por- 
tion of  debt  advanced.  296,  40  col:  476 
P.   I. 

90  Mortgagee  —  Security  for  payment  of 
debt— Expiry  of  the  term  fixed  for  re  pay- 
ment of  the  principal — Intention  of  the  par- 
ties--Terms   of  the  bond. 

The  right  of  a  mortgagee  to  enforce  hia 
security  before  the  expiry  of  the  terms  fix- 
ed for  repayment  of  the  principal  depends 
entirely  upon  tha  iitentioa  of  the  parties 
as  evidenced  by  the  bond.  16  W  R  246,  1  Ij 
R  14,  M  477,  25  L  J  Gh  284.  KAMOD  SINGH 
V.  RAJA    RaGHOJI  RAO    BH0N6LEY.     15 

C  P  L  R  78. 

91  Future  interest  payable  to  debt  fixed 
for  paym9ut  in  decree  —  10  B  L  R  144  Col 
1363  P  II. 

92  Grant  or  mortgage--Mortgagee  uoabla 
to  obtain  possession  ot  part  of  the  pioporty 
mortgaged  —  Suit  by  nungagor  ou  expiry 
of  term  to  recover  possession.  25  a  115  — 
7  C  W  N  2S9  -  5  B  L  R  111  Col  542 
P    II. 

93  Hustobudi  sarbarakari  interest— Effeob 
of  mortgage  on  such  interest  — De  ith  of  ap- 
pellant before  delivery  of  judgment— 9  C  W 
N  710  Col  001  P  1. 

94  Morlgage  -  Instalments— Construction  of 
document— Irregular  payniants.  Acceptance  of 
—  Waiver. 

A  mortgage  deed  contained  a  covenant 
on  the  part  ot  the  mortgagor  to  tha  follow- 
ing effect, -that  if  the  mortgagor  failed  to 
pay  any  annual  instalment  iu  whole  or  iu 
part,  the  mortgagees  should  be  at  liberty 
to  cancel  the  arraugcmont  as  to  the  payment 
by  instalments  aud  should  have  the  right 
therefor  to  realiza  tho  amount  due  from 
the  person  aud  also  from  the  property  of 
the  mortgagor.  The  inbtalmeuts  were  nob 
puucLually  paid,  but  the  mortgagees  ao- 
o^pted  the  irregular  payments,  and  theu 
the   mortgagor   made  further   default. 

Held,  that  the  mortgagees  cjuld  not 
enforcd  tho  option  v/hich  was  givou  to 
them  of  cancelling  tha  arrangement  as  to 
tho  payment  by  instalments  ab  initio  and 
ealoioiug    their    power    of  realising    theic 


(     1769     I 


DIGEST  OP  CIVIL  0ASE3 


(    1764    ) 


Mortgage,  Construotiou   of    {Gontd). 

money  with  interest.  They  must  be  deemed 
to  have  waived  their  right  to  enforce  the 
p.inalty  by  accepting  irregular  payments. 
They  were  entitled  to  enforce  the  penalty 
from  the  last  default  made  by  the  mort- 
gagor,-5  A  289  approved,  SAIYIDS\KHA- 
W\T  HUSAiN  V.  GAJADHAU  PKLISHAD. 
8  A  L  J  469  =  A  W  N  1906  P  139. 

96  Interest  —  Mortgage  —  Construction- 
Interest  charge  on  property  — Amount.  1  A 
L  J  470  Col  394  P  II. 

96  IntereH — Mortgagor  not  entitled  to  re- 
deem before  the  expiration  of  the  term— Suit 
bji  mortgagee  for  possession  brought  after  the 
expiration  of  the  te-}m—Gonstruciion  of  the 
mortgage' deed — Bight  of  mortgagee  to  interest 
and  compound  interest  before  and  after  the 
expiration    of  the  term. 

A  mortg  Igor  executed  a  mortgage-deed 
which  contained  the  following  conditions:  — 
•'  (I)  I  shall  redeem  the  mortgage  after 
five  years  on  payment  of  the  mottg  igemo- 
Ley  with  interest  at  Rs.  1-2  0  per  cent,  a 
month  ;  (2)  I  shall  continue  to  pay  interest 
half-yearly.  If  interest  for  any  half-year  be 
not  paid,  it  shall  be  added  to  the  principal 
and  interest  shall  run  thereon  at  the 
aforesaid  rate  ;  (3)  if  the  term  of  five  yeaifs 
expire  and  the  mortgage  money  with  in- 
terest and  compound  interest  be  not  paid 
in  full,  I  shall  make  over  possesdion  to  the 
mortgagee  for  five  years  and  the  profits 
shall  be  taken  in  full  satisfaction  of  in- 
terest." 

In  a  suit  by  the  mortgagee  for  possession 
in  default  of  payment  of  the  mortgage- 
money  after  the  expiration  of  the  term,  held, 
that  theplaintif!  was  entitled  to  possession, 
subject  to  the  failure  of  the  defendant  to 
redeem  within  the  period  fixed  by  Court 
in  its  decree. 

Hpld,  further,  that  the  plaintiff  was 
entitled  not  only  to  interest  and  compound 
interest  before  the  expiration  of  the  term 
but  alfo  after  it  and  during  such  time  as 
the  mortgagee  was  not  in  possession.  DEBT 
DIN  t?.  THAKUR  JAWaHIR  SINGH.  First 
Civil  Appeal.  No.  117  of  1901  and  THAKUR 
JAWAHIR  SINGH  V  DEBI  DiN,  First 
Civil  Appeal,  No.  63  of  1901,  decided  on  24tb 
Mar  chj  1903. 

97  Possession  on  default  of  payment  of 
interest,  stipulation  for— Interest— Construc- 
tion of  mortgage-deed.  11  0  0  323  uol  541 
P    IT. 

98  Kanom--For  fixed  period— Forfeiture 
rot  entitled  by  disclaimer  of  mortgagor's  title 
by  kanomdar — Suit  to  recover  the  land  prior 
to  expiration  of  period  27,  M.  26,  Col.  539. 
P.  11. 

99  Kist  agreed  upon-  Subseg^uent  enhance- 
fuent  of  kist— Mortgagor's  suit  for  excess  kist 
paid. 

By  the  mortgage  the  defendant  mort- 
gagee was  to  pay  the  Government  revenue 
and  to  take  the  profits  in  lieu  of  interest 
without  reference  to  whether  the  profits  were 
more  or  less  in  particular  years.    The  revenue  I 
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on  the  land  was  subsequently  enhanced  and 
plaintiff  mortgagor  h»d  to  pay  the  excesa 
over  the  original  kist,  to  recover  which 
excess  he  instituted  the  present  suit  against 
the    defendant. 

Hold,  that  the  revenue  payable  under 
the  settlement  in  force  on  the  date  of  the 
mortgage  was  all  that  the  mortgagee  under* 
took  to  pay,  the  ultimate  responsibility  in 
respect  of  any  addition  to  land  revenue  de« 
volving  on  the  mortgngor.  '22  B.  440  and 
L.  U.  9  I.  A.  at  pp.  08  and  69,  followed. 
KRISHNIER  V.  ARAPPULI  IYER.  10, 
ML  J   28 

100  Nature  of  the  transaction  which  tha 
parties  contemplated— Djcumeut — Construc- 
tion—Transaction evidenced  by  the  deed. 
8,  B.  L.  R,  764.    Col.    209,    P.  I. 

101  Kist  -Provision  giving  possession  to 
mortgagee  in  default  of  kist  payment — Mort' 
gagee  entitled  to  bring  a  suit  for  sale  on  the 
personal   covenant  : — 

If  by  a  mortgage  the  amount  is  payable 
in  certain  instalments  and  the  mortgagor 
personally  covenants  to  pay  as  each  instal- 
ment falls  due,  the  mortgagee  is  clearly  en- 
titled to  sue  for  each  instalment  and  recover 
the  same  by  sale  of  the  mortgaged  property 
and  personally  from  the  mortgagor  ;  and 
this  right  is  not  curtailed  by  the  fact  that 
there  is  a  further  provision  in  the  mortgage 
deed,  that  the  mortgagee  is  entitled  to  take 
possession  of  the  mortgaged  property  if  at 
the  end  of  the  date  fixed  tor  tbe  last  instal- 
ment  the  debt  remained  wholly  unsatisfied — 
RAMAYYA  v.  venkatarama  GURRAJU. 
13  M.  L.  J  2 

102  Mortgage — Mortgagei^^s  right  to  bring 
propel ly  to  sale — UsvfrucLuaiy  muitgacje 

According  to  the  terms  of  a  m  r  gage 
the  property  was  to  stand  as  security  for 
boh  the  principal  and  interest  and  tl.tre 
wa?  an  express  provision  in  the  deed  that 
the  mortgagee  was  to  be  in  possession  un- 
til the  amount  of  principal  and  interest 
was  paid  oS.  The  mortgagor  also  stipula- 
ted that  within  two  years  from  the  date 
of  the  mortgage  he  would  pay  both  prin- 
cipal and  interest  and  that  if  he  failed 
to  pay  within  that  period  he  would  pay  in- 
terest. 

Held,  that  the  mortgage  was  not  simp- 
ly usufructuary  so  as  to  debar  the  mort- 
gagee from  bringing  the  mortgaged  property 
to  sale.  SHRIDHAR  ANAJI  y.  GANGA- 
RAM    RAMJI.     5  B  L   Rli9. 

103  Personal  liability  under  exists  un- 
less special  contract  to  the  contrary  — Ab- 
sence of  specific  prayer  in  plaint.  29  M  491 
col    339   P  I. 

104  Redemption  within  3  years  -Plea  of 
failure  who  can  raise— Mortgage— Construc- 
tion of  deed— Redemption  — Sale  deed.  16 
M    L   J   146  col   515  P  II. 

105  Mortgagr  deed  reciting  delivery  of  pos- 
session—Payments  of  commission  and  inter- 
est. 

A  mortgage   deed  provided  that   p^saos- 
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Bion  of  the  property  was  given  fco  the  mort- 
gfigee.  The  mortgagee  never  in  fact  got  ib, 
Iho  real  agreement  being  that,  in  case  of 
mortgagor's  failure  to  pay  on  demand,  the 
mortgagee  was  to  recover  the  amount  by 
Bale  of  the  mortgaged  property  and  hold  the 
former  personally  liable  for  any  deficiency. 
The  recital  as  to  delivery  of  possession  was 
held  to  be  apparently  a  mere  form  of  words 
and  the  mortgage  was  held  nothing  but  a 
simple  mortgage.  The  deed  also  provided  j 
that  a  certain  commission  was  to  be  paid 
for  every  year  that  the  debt  to  the  plain- 
tiff remained  outstanding.  It  was  argued 
lor  the  defendant,  however,  that  the  pay- 
ment of  the  commission  was  subject  to  the 
clause  about  the  keeping  of  a  guma&tcL  by 
the  plaintiff,  but  It  was — 

Held,  that   the   stipulation    for   oommis- 
Bion  was  clearly  unconditional,  as  it  did  not 
appear    from    any    of    the     wordings   in    the 
deed    that  the  defendant's    liability    for  com- 
mission  had   any   connection    with    the   un- 
dertaking by  plaintiff  to  maintain  a  guviasta. 
Held,   further,  that  on    the  construction 
of  the  clauses  as   to    the  paymont^of  interest, 
even    though   they  contained  no  express  pro- 
vision   for   post-diem    interest,     the   plaintiff  i 
was   entitled,   on  default,  to  recover    interest  j 
technically  as  damages,  at  the  itipulated  rate  | 
up    to  the   date    of     the   deo-rce.     and     at    a 
reasonable  rate  theno€  forward  and  up    to  re- 
alization. 

References:— 17  A  511  (P.  C.)  &  19  A  39 
(P.  C),  F,  25  C  39  (P.  C  >,  R  G  \NGaRAIN 
BniART  LAL  V.  THE  FIRM  OF  SHRIRAM 
BHALIGRAM.    2  N  L  R  162 

103  Representation  tLat  a  sale  deed 
V^ould  not  be  enforced  as  a  sale  deed— Con- 
FtrucLioo  of  document.  8  B  L  R  761  col  ; 
208  P  \. 

107  Sale  or  a  mortgage-- Whether  Bate 
followed  by  agreement  to  reconvey  amounts 
to — Oootract  creating  personal  right  not 
transferable.  16.  M  L  J  106—29  M  307  Col; 
545    P  II, 

lOS     Usufructuary  vvortgig^ — Simyle  mort-  ' 
gage  and  lease  —  Kemal — Wajib  ul-arz  1 

R'^garding  pre-emption  in  a.  wnjib  ul-arz  . 
the  word  miintakil  kare  and  kiniat  were  i 
used,  held,  that  a  right  of  pru  mor'gage  i 
would  arise  in  the  event  of  a  co-sharer  i 
making  a  usufructuary  mortgage  of  his  share  j 
in    favour  of  a  stranger. 

Having  regard  lo  the  object  which 
und  riles  the  provisions  as  to  preemption 
in  a  village  administration  paper,  viz,  the 
prevention  thereby  ot  in  i  usiou  of  strangers 
intt>  the  village  comuiutiity,  the  word  kunat 
should  be  interpreted  to  include  the  con- 
sideration given  for  a  usufructuary  mort- 
gage with  possession  as  well  as  for  a  sale. 
In  this  case  the  plaintiff  preemption 
was  allowed  to  prove  by  evidence  aliande  that 
ft  do  d  of  simple  mortgage  and  a  lease  together 
repredenteda  traosn,oii>i  of  usufructuary 
morgage.     OCT  LAS    K.aI    o.    RAM  I' R  A  SAD, 

3.  A  L.  J.   21a -A.  W.N.  (1906),    82=28 
A.  454. 


109  '-'"^  miyad  das  sal  tak  geran  ralin  ba 
Kahza  rakha  /iai— Right  to  mortgagor  to 
redeem.     137,  1*.  W.   K    1908,   Col.    583,  P.  II. 

110  Formal  posssssion  delivered  in  execu- 
tion of  prior  decree.  1,  A.  L.  J.  20,  Col.  14.04- 
P.    I. 

111  UsufruotTMiry  and  simple  mortgage-- 
Personal  covenant  to  pay — Right  of  mort- 
gagee to  decree  for  mortgage money  and  for 
sale.     27,  M.    526,  Col.  603,    P.  I. 

112  Usufructuary  mortgage  — Simple 
mortgage-  Aiomaloua  suit  by  mortgag''-:;3 
for  recovery  of  debt  and  In  default  of  pay- 
ment by  mortgagors.  27,  B.  600  Ool.  604 
P.I. 

lis  Construction  of  deed— Clause  as  to 
mortgagee  accepting  profits  in  lieu  of  in- 
terest qualifiod  by  suhseq.uent  clause— Li- 
abilicy  for  compound  interest — Sums  pay- 
able on  redemption  of.  28  A  225—3  0  L  J 
354  Col  1363  P  II. 

114  Parlies  to  su^t — Ejectment  of  trespassAr 
from  joint  property. 

One  or  niore  of  several  co  sharers  may 
bring  a  suit  for  ejectment  of  a  trespxs^cr 
from  the  joint  property.  5  A  602  followed. 
W  N  A  1888  p  156  dissented  from.  MANNU 
V.  NASRAT-ULLAH  KHAN.     W  N  A  1901 

pse. 

115  Proprietary  rightF.loss  of— Mortgagee 
entitled  to  mortgage  of  ex-proprietary  rights 
—  Mortgagor  not  justified  in  relinquishing 
—24  A  533.  See  N  W  P  Rent  Act  (XLI  of 
1881>  Section    31. 

116  Zamindari  and  airland  mortgaged  — 
Plea  of  failure  who  can  raise— Mortgage- 
Construction  of  doed  -Redemption  sale  deed 
16  M  L  J  l46col:    515    P  IT. 

117  Zamindari— Our  entire  right  and 
in  come- -Mort  gage  deed,  construction  of.  25, 
M.    42  =  M.  L.  J..    1901.  [\  327.   Ool.  5i4.  P.  II. 

(o)    Contribution. 

118  Go-mortgagors  to  save  property  from 
sale— Interest  on  the  money  pa.d  to  savd 
property  if  may  be  higher  than  that  provid- 
ed for  in  the  mortgage  bond.  4,  C  L  J.  79, 
Ool.  645,  P  I. 

119  Contribution  — Suit  by  a  joint  mortgagor 
whose  property  has  been  soli  to  ^lay  off  m^ttg  ige 
debt. 

Inasuit  for  contribu^tio-n  ainuiigU  co- 
mortgag  >rs,  even  if  it  is  a  condition  prece- 
dent to  the  institution  of  such  a  suit  that  the 
whole  mortgage  debt  should  have  been  satn- 
fied  by  s-ile  of  mortgaged  property,  it  is  not 
also  necessary  that  it  should  h.we  been  sati?- 
fi'^d  wholly  out  of  the  property  of  the  plain- 
tiff. 12,  A  110  26,  A.  407.  referred  to  MU- 
n\MM\D   YAHIYA   V.     R.^SIIID  UD  DIN, 

AWN  (1968)    289 

120  Marsliallirg— Apportionment  Mort- 
gagee buying  equity  of  rodemptiou  in  part    of 

'  ;ho    m.<)»-tgigefl    property.     3,    B,  L.  R.    628, 
Col:   640.   P.  11. 

121  Contribiif' ion -Purchase  by  vvjrlgagee 
.  of:l)^  eqiiiiy  of  tedemption  In  portion  of  the 
'  mortgaged  property,. 
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Ifrotgrage,  Contribution    {Conld.y 

If  a  moitngnf^oo  puroliiiHOH  a  portion  of 
tlio  mortgaged  property,  llio  mortgage  debt 
Bliould  bo  apportioned  on  the  respective 
properties.  An  ijiquiry  sbould  be  made  to 
Rscertain  the  respective  value  of  each  of 
the  properties  at  the  date  ot  the  mortgage 
as  well  as  the  amount  of  the  entire  mort' 
gngo  with  interest,  and  the  latter  should  be 
apportioned  according  to  the  proportion  of 
t]iG  values  of  the  different  properties.-  SHflJ 
LaL  V,  \m  WVANI  tfHANKAR.      1903  A  W 

N  190  26  A    72. 

122  I''art  sold  to  satisfy —  Contribution- 
Prior  and  puisne  mortgages  -  Sale  in  exe- 
cution of  decree  on  prior  mortgage  — Pur- 
chase by  mortgagee  of  portion  of  property 
— 3  A    L   J   441    col  G39  P.  1. 

123  Payment  of  mortgage  debt  by  a  re- 
presentation has  charge— Mortgage  decree- 
Execution  of  decree.  9  C  W  N  865  Col  644 
P.  I. 

124  Purchase  by  simple  money  decree- 
holder— Discliarge  by  him — Valuation  of  pro 
perties  for  the  purpose  of  asoertaiuing  their 
liability  to  contribution  2  A  L  J  307  ool. 
641    P.  I. 

125  Prior  and  puisne  mortgages— Sale  of 
one  of  the  properties  suujeot  to  a  second 
motgage  in  execution  of  decree  obtained 
on  prior  mortgage.  28  A  593— A  V/  N  1906 
P  150    Col  639  P.  II. 

126  Mortgage  property  made  defendant 
after  expiry  ot  limitation  period-effect  on 
other  assignee  — Estoppel  —  33  C  613--3  C 
L   J  576   col  1788  P.  I. 

127  Contribution  right  of,  against  pro- 
perties not  included  in  suit— IMarshalling 
not  compellable  so  as  to  prejudice  mort- 
gagee—Power of  court  executiijg  mortgage 
decree.  29   M  217  col  661  P.  I. 

(p)  CONVENANT. 

128  Mortgage — Apportio7iment — Partition 
oj  viorl gaged  prox^etty  among  mortgagors— 
Arrangement  between  mortgagors  as  to  pay- 
ment of   mortgagedeU  —  Behasefrom    liability. 

When  parlitiou  is  effected  by  mutual 
cousentor  order  of  Court  among  mortgagors 
atjd  they  agree  with  one  another  that  each 
is  to  be  responsible  only  for  his  share  of  the 
mortgage-debt  and  that  the  portion  of  the 
mortgaged  property  allotted  to  each  should 
bectr  that  much  only  of  the  debt,  it  is  compe- 
tent to  the  mortgagee,  should  he  be  so 
minded,  to  accept  this  arrangmeut  as  bet- 
ween the  mortgagors  and  validly  release 
each  mortgagor  on  payment  of  his  quota 
of  the  debt  and  proceed  against  such  of  them 
as  may  make  default  for  what  is  due  by  them 
according   to  be  the  arrangement. 

And  an  arrangement  between  one  or 
more  of  several  mortgagors  and  the  mort- 
gagee whereby  the  former  are  released  ,from 
their  liability  under  the  mortgage  in  con- 
sequence of  payment  of  a  portion  of  the 
-debt,  or  otherwise,  does  nut  affect  mort- 
gagors, not    parties   to   the  arraDgem.8nt  if 


Mortgage,  Covenant    (Contd) 

their  right  against  the  co-mortgagors  is  like- 
ly in  any  way  to  be  prejudiced  thereby, 
VENKATAOHKIjLA  CHlVlTY  v.  SllINlVA- 
KA    VARADA    ClIAllIAU.     28M656-ML 

J  1905    P    442. 

129  UncotiHcionable  covenant  for  pre- 
emption for  a  fixed  sum  irrespective  of  mar- 
ket price  -Mortgnge  suit,  for  redemption.  21 
IM  149-  M  L  J  1901  P  132  eol  265  P  I. 

180  Incomplete  transaction — Mortgagee 
lailitjg  to  redeem  previous  mortgages — Res- 
oipsion  of  contract — Compensation  for  breach 
of  contract.  87  P  L  R  1906-103  P  K  1906  col 
303  F  1. 

181  Inequitable  power  to  transfer  an- 
cestral properiv  — Rawals  of  mauiii  Budala 
NurpurTahsil,  Kmgra  District-- Admissibi- 
lity of  previous  judgmentf.  6  P.  R.  1902  = 
154    P.  L.  R.  1901      Col.    159.    P.  1. 

132  Implied  mortgage  konwing  all  cir- 
cumstances of  mortgnge -Implication  of 
contract.     4,    M.  L.    T.    437     Col.    614,    P.  II. 

188  Lease  b  tween  a  mortgage  and  mort- 
gagee— Ordinary  simple  is  allowea  unless 
there  is  an  agreement  'txpress  or  implied'  to 
the  contrary.  7,  B.  L.  R.  772.  Col.  1370 
P.   II. 

134  To  lend  money  or  mortgage — Suit  for 
specific  pprformanee — Suit  for  breach  of  coa- 
traet      8,  O.  C.  5,    Coi.  406     P.  I. 

185  Mortgpge  with  posppssion — Second 
mortgage  under  unregistered  deed.  11,  O. 
C.  285.    Col.    811,    P.  II. 

136  Co7ivena7ii  to  pay  Government  revenue — 
Enhancement  of  revenue— Liability  of  mort- 
gagee to  pay  enhanced  revenue. 

The  defendant  obtained  a  mortgage  from 
the  plaintiff  and  was  put  into  possession  of 
the  mortgaged  property.  Under  the  mort- 
gage instrument  the  mortgagee  was  to  pay 
the  Government  revenue  payable  on  the  land 
mortgaged  and  to  take  the  profits  in  lieu  of 
interest  without  reference  to  whether  the 
profits  were  more  or  less  in  particular  years. 
Subsequently  the  Government  revenue  was 
enhanced  which  the  mortgagee  refused  to 
pay  at  the  enhanced  rate  The  mortgagor 
paid  the  balance  and  brought  a  suit  against 
the  mortgagee  for  the  amount  so  paid  by 
him, 

Held,  that  the  suit  must  be  dismissed,  the 
reasonable  view  being  that  the  revenue  pay- 
able under  the  settlement  in  force  was  all 
that  the  mortgagee  undertook  to  pay,  the 
ultimate  responsiblity  in  respect  of  any  addi- 
tion to  the  ianfl  revenue  devolved  on  the 
mortgagor.  22  Bom.,  440  L  R.,  9  I  A.,  at 
pp.  68,  69  referred  to.  KRTSHNIER  v.  AR- 
APPULI   IYER.     14  M  L  J  488. 

137  Convenant  in  a  usufructuary  mort- 
gage for  payment  of  kist  by  mortgagee — Sub- 
sequent enhancement  ot  kist — Suit  by  mort- 
gagor for  excess.  16  M  L  J  28.  See  mort- 
gage, construction  of. 

188  To  pay  kist— Government  kist — En- 
hancement—Whether  mortgagor  or  mort- 
gagee bound  to  pay.  13  M  L  J  31  col  ;  552 
PII. 
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139  Covenant  by  mortgagee  to  pay  off  a 
prior  raortgnge — Broncli  of  such  covenant  by 
BBCond  mortgagee-Suit  by  mortgagor  for  com- 
pensation.    AWN  1901  P  14  col  :    1524    P    I. 

140  Helease  by  endorsement  on  mort- 
gage bond  about  part  payment  of  debt.  27  A 
805   col     459    P  I. 

141  Suit  for  compensation  for  the  breach 
of  an  implied  contract  in  writing  registered. 
80  C    1G6   col  :    1879    P  I. 

(q)      To  DEFEAT    CRKDITOUS. 

142  See  Transfer  of  Property  Act  IV  of 
1882    S.    53  col  :    577  P  I. 

(r)    English   mortgage, 

143  Power  of  sale  — Irregularity — Condi- 
tion of  sale  deprioatory-Purchase  with  notice. 
11  OWN    1109--31    B566  col:   S54  PI. 

(s)    Equitabe   mortgagb 

144  Deposit  of  title  deeds  —  Priority — 
Notice  — Registeration.  33  C  410  col  :  471  and 
654   P  I. 

146  Deposit  cf  title  deed  — Gift  to  sister 
—Construction  of  docuraout — Ayaulake  stri- 
dhan.  2  0  L  J  2:^8— M  L  J  1905  P  320-33  C 
23-10   C  W  N  1  P  C  col:  534   P    II. 

146  Deposit  of  title  deeds  of  immoveable 
proyerty — Onus— Of  non-receipt  of  considera- 
tion and  payment  of  interest— Exorbitant  in- 
terest—hiterest  on  amount  decreed  and  costs — 
Fact  alleged  and  not  denied  is  admitted— Pro- 
note  non-registration- Act  111  of  1877,  Ss.  11 
and   19— Act    XXVI   of  1881   S   118. 

Held,  that(l)  the  onus  of  proving^  non-re- 
ceipt of  full  consideration  and  payment  of 
interest  on  a  pro-note  lies  on  the  promisor  : 
(2)  that  a  contract  to  pay  interest  at  the  rate 
of  Ra.  86  per  cent  per  annum,  entered  there- 
in, is  enforceable  by  law,  and  the  rate  cannot 
be  reduced  simply  on  the  ground  of  its  be- 
ing exorbitant,  and  (3)  that  further  interest 
at  12  per  cent  per  annum  can  be  allowed  on 
the  amount  decreed  and  costs,  from  the  date 
of  the  suit   to  the  date  of  realization. 

Held,  also,  that  deposit  of  title  deeds  of 
immoveable  property  with  th«  creditor,  for 
the  purpose  of  giving  him  the  right  of  ro 
covering  his  debt,  in  case  of  default,  from 
the  said  property,  create*  an  equitable  mort- 
gage in  is  favour,  and  his  recognised  and 
enforceable  by  law  in  India  just  like  an  or 
dinary    mortgage. 

Held,  further,  that  (a)  a  fact  alleged 
in  the  plaint,  and  not  expressly  denied 
by  the  defendant,  is  taken  to  have  b'on 
admitted  by  the  latter,  a\id  there  is  no  no 
cessity  for  the  former  to  prove  it  ;  and  that 
(6)  the  fact  is  also  reduced  to  writing  in  a 
document  of  which  registration  is  oorapul- 
gory  makes  no  difference  aud  (c)  the  question 
of  non  regi.stratioM  of  tlie  said  document 
does  not  arise  at  all  in  such  a  case.  2  P  R 
1902  D  113,  P  R  1880,  17  A  25.:  1  H  2:57,  3  B  329 
10  B  644,14  B  269,  3  0  174,  13  0  3-22,  33  C  410, 
7  B  L  R  38  and  11  B  li  R  405  referred  to. 
GURUITTA  MaL  v.  GULaM  ALL  53  p 
W  R  1907 

147  Deposit  of  title  deed -Registration  Act 
(No.  Ill  of  1877),  S.  ^8. 


Mortgragre,  Equitable    {Contd.) 

Held,  that  a  mortgage  by  deposit  of 
title  deeds  is  something  more  than  a  mere 
oral  agreement  or  declaration,  and  therufore, 
S.  48  oi  the  Registration  Act  does  not  apply 
11  C  158,    83  C  410  P  J  L  R  660    followed. 

As  regards  one  of  the  pieces  of  laud  in 
suit,  the  only  document  appearing  from  the 
record  to  have  been  deposited  wi;h  the  1st 
respondent,  who  claimed  an  (quiiable  mort- 
gage was  a  duplicate  of  a  reptjrt  to  the 
thugyi  that,  after  Ma  Tha's  death,  the  land 
was  inherited    by  Maung  Shwe  Tu. 

Ih'ld,  that  this  was  not  a  title  deed,  and 
the  deposit  of  it  could  not  effect  mortgage. 
PA  WW  A  V.  O.  A.  R.  YALLIAPPA  CHETTY. 
U  BL  R   211. 

148  Dpfosit  of  title  deeds  to  create  a  mort- 
gage over  the  property  —  Its  note  on  a  pro  n(  te 
for  Rs.  10,000—  Another  pro-note  for  Rs. 
19,000. 

B  deposited  the  title  deedsof  a  house  with 
A  and  executed  a  promissory  note  for  Rs.  10, 
000  wiih  the  intontioniof  thereby  givir>g  A 
a  mortgage  over  the  property  as  security  for 
this  loan.  A  note  or  memorandum  to  this 
effect  was  made  on  this  promissory  note. 
B  afterwards  executed  in  A*s  favor  the  pro- 
missory note  sued  on  (for  Rs.  19,000)  and 
there  was  no  further  deposit  of  title-deeds. 
A  memo  was  made  on  this  note  that  the 
grants  already  with  the  plaintiffs  were  se- 
curity. 

Held,  that,  as  regards  the  original  loan 
Rs.  10,000,  there  was  a  completed  transac- 
tion of  mortgage,  evidenced  by  the  delivery 
of  the  dee«l8  to  A  with  the  obvious  inten- 
tion of  giving  him  a  charge  thereon  and  that 
the  note  or  memorandum  on  this  promissory 
note  was  not  the  document  creating  the  mort- 
gage, but  a  mere  note  or  narrative  of  the 
transaction,  which  had  been  completed  and 
oould  be  proved  independently   of  it. 

Held,  also  that,  when  the  promissory 
note  for  Rs.  19,000-  was  executed,  the  obliga- 
tion on  the  promissory  note  for  Rs.  10,000  was 
extinguished  and  a  fresh  obligation  was  creat- 
ed. 

Held  further  that  the  only  act  of  the 
parties,  as  regards  this  promissory  note, 
from  which  any  intention  could  bo  inferr- 
ed, was  the  retention  by  plaintiffs  of  the  title- 
deeds,  after  the  promissory  note,  a«?  security 
for  which  they  were  originally  deposited, 
had  been  discharged  ;  that,  in  the  absence 
of  any  other  evidence,  the  Court  would  not 
be  jistitied  in  holding  it  proved  that  the 
deeds  were  retained  as  security  fair  this 
loan  ;  that  the  fact  that  they  were  so  re- 
tained'was  evidenced  only  by  the  memoran- 
dum at  the  foot  of  the  promissory  note, 
which  was  not  a  mere  nnrraiive  of  a  com- 
pleted transaction,  but  was  in  itself  the 
means,  by  which  the  charge,  if  any,  was 
created. 

H^rf,  theiofore,  that  the  memorandum, 
read-  wiih  the  promissory  note,  to  which  it 
was  appended,  constituted  a  complete  .record 
of  the  mortgage   set   up,    that    the    mortgage 
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of  the  property  for  Rg.  19,0()0,  if  oreated 
wfts  created  by  this  momoratidum  and  oould 
ouly  bo  proved  by  it  ;  that  it  was  the  embodi- 
meat  of  the  transaction  and  that  there  was 
no  completo  mortgage  before  it  was  made, 
and  could  not  le  proved  for  want  of  registra- 
tion. L  P.  R  Pl^nilANEN  GHKTTY.  v\Y. 
SOMA  SUN  DA  RA     IYER,     14    Bur.     L   E 

283. 

149  Deposit  of  title  deed— Preference  of 
equitable  mortgage  over  legal  mortgage, 
where  latter  is  not  taken  with  notice  of 
prior  equitable  charge— Conditionii  of  pre- 
ference. 14,  Bur.  L.  R.  329.  See  Transfer 
of  Property    Act.  S.  43,  P  II. 

(t)    Equity  of  redemption. 

150  Purchase  by  mortgagee  confers  no 
title  on  him -Money  decree  on  mortgage— 
t-ale  of  equity  of  redemption.  2.  P.  R.  #1907. 
Col:  711,  P  I. 

151  Pure!  ascd  by  a  stranger  from  the 
mortgagor,  agreeing  with  him  to  pay  off 
the  previous  mortgage  who  wao  no  party  to 
the  agreement— Decree  agiinst  mortgaged 
property.  54,  P.  R.  1902.  Col  :  704,  P.  II. 
(u)    Estoppel. 

152  By  attestation— Endorsement  on 
mortgage  by  the  plaintiff  that  he  was  oo- 
owner  in  the  property  mortgaged  and  that 
be  consented  to  the  mortgage.  4,  B.  L.  R.  25 
Col :   646,   P.  II. 

158  Suit  for  partition— Prior  mortgagee 
DO  party  not  bound  by  decree.  8,  C.  L.  J. 
478,   Col.  962,   P.  II. 

(v)    Execution. 

154  Illiterate  mortgagor's  name  signed  by 
the  scribe  of  the  document  at  the  request 
and  in  the  presence  of  an  illiterale  mortgagor 
24,  A.  319    Coll   610,  P.  II. 

155  Proof  of — Mortgage  deed— Execution 
of      7    C  W  N  384  Col.  190  P.  I. 

(w)     Extinguishment  of  security. 

156  By  joint  purchase  with  others  by  a 
xnoitgagce- Objection  to  sale  by  mortgagor. 
81  0  370  Col.  719  P.  I. 

157  Discharge  of  part  of  mortgnged  pro- 
perty—Subsequent  mortgage — Second  mort- 
gagee net  eiititled  to  claim  apportionment. 
7  B  L  R  191  col;   641  P  I. 

1 58  Merger — Charge — Decree— Security, 
extinction  of  — Redemption  partial.  2  C  L 
J  202  col  :    394  P  II. 

159  Mortgaged  property  destroyed  under 
compulsion  and  security  rendered  iusufficVeut 
—  Rtmedy  of  mortgagee!.  14  Brr  L  R  159.  Sea 
Traribftrof    Property    Act    S  68    P  II. 

160  On  payment  of  mortgage  debt-Clog 
on  redemption  of  mortgage.  27  A  1^8  col  i 
614  P  I. 

161  By  purchase  of  equity  of  redemp 
lion  — Puisne  nportgngee  does  not  extinguish 
his  mortgage.     1   A  L  J  288  col  ;  719    P  I. 

(X)      FOREOL'  SURE. 

162  For>  closure.  See  Fjrecl<sure  Col  10S8. 
to  1060  P  II  and  Morigage—Cjuditional  sale 
and   F^r  closiue. 

163  Ahs  hue  decree  and  decree  Nisi —Pro 
Geedings   of  -  Be  sjudicata— Notice  before  order 


Mortgage,  Foreclosure    {Contd.) 

absolute  necessary— Exp  arte  order  absolute  — 
Extenditig  time  for  payment-Omis-Civ.  Pro, 
Code    {^82)8.    108,  62 a,    6i7-T  P  A  S.  87. 

In  a  niortgHga  case  the  proceeding  be- 
tween a  decree  nisi  and  the  order  abso- 
lute are  neither  a  continuation  of  a  pend- 
ing mortgage  suit  nor  those  in  execution  ol 
a  decree  under  the  Civ.  Pro.  Code.  Tha 
deorae  nisi  decides  the  mortgage  suit  fin- 
ally regarding  all  the  issues  raised  in  the 
suit,  which  and  those  issues  become  res- 
judicata,  whether  an  order  absoluta  is  sub- 
sequently passed  or  not.  Such  proctedingg. 
are  under  the  special  provisions  of  the  trans- 
fer of  Property  Act  and  are  absolutely  in- 
dependent of  Chapter  XIX,  Civ.  Pro.  Coda 
3  N  L  R  178  dissented.  11  0  W  N  15C 
followed. 

If  the  holder  of  a  decree  nisi  makes  aa 
application  for  an  ordar  under  S.  87,  Trans- 
fer of  Property  Act,  the  Court  is  bound  by 
S.  647,  C.  P.  C,  to  issue  a  notice  to  the 
opposite  party,  informing  him  of  the  ap- 
plication and  the  date  fixed  for  its  hearing 
A  notice  is  necessary,  because,  (1)  S.  647 
of  the  Code  is  a  statutory  provision,  which^, 
on  an  application  under  S.  87  of  the  Trans- 
fer of  Property  Act  requires  procedure  an- 
alogous to  that  prescribed  for  suits,  as  far 
as  possible,  and  necessarily  implies  the  is- 
sue of  notice  to  the  non-applicant;  (2)  In 
view  of  the  above  statutory  provisions,  no 
analogy  can  be  drawn  from  the  practice  of 
the  English  Courts;  (3)  The  decree  7iisi  give* 
the  jadgment-debtor  no  notice  of  the  date 
when  an  application  is  made  for  an  order 
absolute  on  an  allegation  of  non-payment.^ 
Such  an  application  may  not  be  made  for 
months  after  expiry  of  the  date  fixed  for 
payment,  and  it  may  be  made  notwithstand- 
ing payment  or  in  spite  of  some  compro- 
mise. The  judgmect  debtor  is,  thereforei, 
clearly  entitled  to  appear  and  be  heard  ia 
response  to  it.  9  0  PL  R  5,  29  C  644  dis^ 
sented. 

The  Court  may,  on  analogous  grounds, 
under  S  108  of  the  Code,  sat  aside  an  exparte 
order  and  resume  the  proceedings  inter 
partes.  It  is  also  open  to  review  and  re- 
vision in  the  same  way  i  and^at  least  one- 
appeal  is  generally  allowed  in  respect  of  it.. 
The  Notice  of  an  order  absolute  pro- 
ceedings is  neither  an  invitation  to  redeem^ 
nor  a  seooud  decree  nisi  calling  for  redtmp- 
tion.  The  order  of  foreclosure  absolute,  fol- 
lowing upon  noLi  payment  within  the  timo: 
limited  is  imperative  and  can  ouly  be  delay- 
ed, upon  good  cause  shown  by  the  party^ 
who  was  given  the  right  to  redeem.  Tha 
Court  has  no  jurisdioUou  t:  refu.^e  or  even 
to  delay  the  order  absolute,  and  t'>  >sllow 
redemption  aftei' duo  data,  without  on  good 
cause  extending  the  period  originally  fxed 
by  It,  2  N  L  R  137  followed,  if  the  Court 
does  so,  its  act  is  ultra  vires,  and  is  under 
S  622  of    the  Code    subj:ect    to  revision. 

The  judgment  debtor  is  to  show  good 
cause  for  the  cxt;.'nsion  of  Lime  ^  ETH 
BAG  WANDAS  v.  SHRIDHAR.     3  N  L  R  65^ 
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lg4  Absolute  (rderfor—Bundrllchand  Land 
Alienation  Act  (IT  of  1903,  Local,)  S  cliun  9 
(S)  — Decree  before  passing  cf  the  Act,  but  not 
Older   obsoluie.    Effect  of. 

Where  a  moilgageo  in  Bundelkhutid  had 
cbtaiued  a  decree  for  foreclosure  before  the 
passiug  of  Act.  J I  of  1903  (Local)  but  had  not 
obtained  an  order  absolute  when  the  Act  was 
passed. 

Held,  that  he  was  only  entitled  to  a  sim- 
ple money  decree  and  not  an  order  absolute 
for  foreclosure.   DUHGA  PRASAD  y.  LACHHI 

8  A  L  J  ,  738=A   W  N  1906  P  271 

165  Application  for  foreclosure  of  mort- 
gage—Limitation— Mortgagee  in  possession. 
57  P  R    1908   col  ;    197G    P  I. 

166  Appeal  arising  out  of  foreclosure — 
Court-fee  payable  on  subjict-matter  in  dis 
pute  in  appeal.  5  A  L  J  561-A  W  N  1908  P 
247    col :  710   P  II. 

167  Conditional     decree    for Claim    by 

mortgagor  to  redeem  before  the  expiry  of 
the  term  allowed.  I  N  L  R  lOG  col  :  664 
P  1. 

168  Conditional   decree  for  foreclosure   on 
non-yayment  of  an  instalment — Court  refusing 
to  make   decree  absolute— Appeal— Civil  Proce 
dure  Code,  S.  540. 

Held,  that  an  order  refusing  to  make 
absolute  a  conditional  decree  for  foreclosure, 
by  which  the  mortgage  money  was  made 
payable  by  iustalmer.ts,  on  the  ground  that 
all  instalments  due  up  to  date  have  been 
deposited  in  Court,  is  a  "  decree  "  within  the 
meaning  of  S.  2,  G.  P.  C,  and  an  appeal 
lies  against  such  order  under  S.  540,  Civil 
Pro,  Code,  3NLR55,  3NLR  146,  2  N  L 
B  178,  16  C  P  L  R  111,  referred  to.  PANDU- 
KANG  RAM  CHANDRA  VENKaTESH.  4 
K  L  R  64. 

169  ecree  for— Part  paid— "Mortgagee  ap 
plyiug  for  — For  balance  -Mortgagor's  right  to 
recover  the  sum  paid  before  absolute  decree. 
10   O  C  354   Col  ;    670    P.  I. 

170  Decree  for  foreclosure — Order  abso- 
lule— Effect  of.  AWN  1005  P  70—27  A 
642  (F  1-;;.  Col  :    6C5    P.  I. 

171  Decree  for  foreclosure — Adverse  pos- 
eessiou  of  mortgagee.  8  0  C.  33.  See  Mort- 
gage Redemption. 

172  Decree  for— Suit  not  terminated  un- 
til  decree  abi,olute.     29    A    76    Co!  :    578  P    I, 

173  Default  in  payment  of  instalment — 
Mortgage  by  waj  of  conditional  sale — Stepu- 
lated  period.  70  P  R  1907—38  P  L  R  1908 
Col  :   1356  P.  II. 

174  Demand  by  registered  notice — Bur- 
den of  proof — Foroclosure  proceedings.  63 
P  L  R  1902  -48  P  R  1902    Col  :  894  P.  If. 

175  Demand    for  payment   before  the  ap 
plication  or  issue  of  the  notice  of  foreclosure. 
71  P  R  ]903  Col  1285  P  I. 

176  Demand  of  yayment  of  the  mortgage 
money  Mortgage  —  Foreclosure —  Regulation 
XVII  of  1806,iieciion  8 

Section  8  of  Regulation  XVII  of  1806 
contemplates  a  previous  demand  of  payment 
of  the  mortgage  money  but  it  is  not  neces- 
sary   that   the   demand    should  be   for   any 
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specific    am^iunt. 

IJild,  that  a  notice  issued  under  Sec- 
tion 8  of  Regulation  XVII  of  1H06  i?  oofc 
invalid  if  the  official  designation  of  the 
Judge  signing  it  is  not  in  bis  band  writ* 
ing. 

Held,  further,  that  a  mistake  in  the 
description  of  the  property  given  in  the 
notice  does  not  m  ke  il  invalid.  WALI 
MUHAMMAD  v.  RaMJI  LAL.  P  E  6  of 
1901 

177  Effect  of— Punjab  Alienation  of  Laud 
Act  (XIII  of  1900),  Section  9  (:j)— Mortgage  by 
way  of  conditional  sale— Reference  to  Colli  ctur. 
Necessity   of. 

When  in  the  case  of  a  morl-gage  by  way 
of  conditional  sale  a  notice  of  forcclo.^ure 
has  been  duly  served  on  the  mnrtgagor  and 
all  necesi^ary  rules  complied  with  the  mort- 
gage ceases  to  exist  at  the  expiry  of  ibe 
year  of  grace  and  the  proprietary  right  ia 
the  land  mortgaged  vests  ipso  facto  in  ibe 
mortgagee  who  becomes  owner  without  it 
being  necessary  for  sucli  mortg-gee  owner 
to  bring  any  other  further  suit.  Seciioa 
9  of  the  Punjab  Alienation  of  Land  Act 
does  not  apply  when  there  is  no  subsisting 
mortgage. 

In  any  particular  euit  for  popsession 
on  the  ground  that  the  mortgagor's  title 
has  been  extinguished  by  fonclosur?,  it  is 
to  be  decided  in  the  suit  whether  or  not 
foreclosure  has  actually  been  completed 
according    to  law.     NATHU  LAL  v.  JaFAR. 

20  P  R  1905. 

178  Extinction  of  mortgagor's  rights  under 
Regulation  XVII  of  1S06—M trfgage  by  way 
of  conditional  sale— Foreclosure  -  Extinction  of 
moftgugo^'s   rights. 

In  1869  and  1876  the  land  was  mort- 
gaged by  way  of  conditional  sale  to  the 
defendants.  In  July  1878,  during  the  pen- 
dency of  foreclosure  proceeding  the  parties 
compiomised,  but  the  conditions  rot  being 
fulfilled,  the  mortgagees  obtained  a  d  cree 
for  foreclosure  in  1880  and  became  absolute 
owners.  In  December  1878,  the  mortgagors 
had  made  a  second  mortgage  of  their  rights 
in  the  sir  land.  By  operation  of  law  tlie 
mortgagors  had  become  ex-proprietary  te- 
nants of  the  sir  laud.  These  mortgagees 
were  not  made  parties  to  the  foreclosure 
suit  of  1880.  The  mortgagors  remained  ia 
possession  and  paid  rent  to  the  defendants- 
mortgagees.  They  were  subsequonfly  ejected 
for  non  payment  of  rent.  The  second  mort- 
gagees thereupon  brought  this  suit  for  de- 
claration of  their    right  and  possession. 

Held,  that  the  suit  was  not  maintain- 
able, for  the  second  mortgagees  had  ceased 
to  have  any  right  under  their  mor'gage 
since  after  the  issue  of  the  notice  of  fore- 
closure and  service  of  such  ro'ice,  and 
after  expiry  of  the  year  of  grace  the  right 
of  the  mortgagors  and  their  reprp^enra- 
tives  entitled  to  redeem  the  co  dinonal  .-a'e 
hftd  become  extinct;  and  as  it  bad  ii  ppe  led 
before  th<^  m^rtg^ga  in  favour  of  tbe  plain- 
tiffs was  made,   it  was  not  necessary  to  im- 
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pload  thoin  in  Lho  foroolosuro  procooditigs. 
KUNJ  BlUAHl  V.  lULDlilO  llAl  3  A-  L-  J, 
63J     A    W   N    1908  P  246 

179  I'^irst  vDttgagee  fortcLosing  entilled  to 
redeem,   second   vwrtgagee. 

Held,  that,  whore  a  property  has  beon 
foroclosod  by  tbo  fii'st  mortgagoo  in  i  suit 
to  which  the  second  mortgagoo  was  nob  a 
party,  tlio  lirst  mortgageo  is  outillod  to  redeem 
tho  secoud  mortgag.- ;  holder  of  tho  seond 
mortgage  cannot,  however,  redeem  tho  firct 
mortgage.  KEDAU  NATH  AND  OTHEllS 
V.  SAlYAD  HAFIZ  ALL  AND  OTHEUS.  10 
O  C  856 

180  Limitation  Act—Mortgage  by  con- 
ditional sale — Suit  for  foreclosure  in  Sam 
balpur  District.  11  0  W  N  969-34  0  941 
col    1723    P  I. 

181  Limitation  Act — Mortgage  deed  with 
fcrfeiture  clause  T.  P.  Act  not  extended.  1 
L  B  R  1900—1903  P  192  col  G13  P  L 

182  Limitation  Act— Mortgagee  in  pos- 
sossion  —  Application  for  foroclosure  of  mort- 
gage.    57  P   U  1908  col  1976  P  I. 

183  Notice  —  Irregularity  in— Regulation 
XV 11  of   1806,   Sections?  and  8 

When  the  notice  issued  to  the  mort- 
gagor under  Regulation  XVII  of  1806  wag 
beaded—"  Application  for  issue  of  a  notice 
of  the  foreclosure  under  sections  7  and  8 
of  Regulation  XVII  of  1806,"  and  the  body 
of  the  notice  coutaiued  the  words.  It  is 
notified  to  you  by  this  notice  that  if  you 
shall  not  pay  up  the  entire  mortgage-mo- 
ney etc  ,  noted  in  the  application,  and  thus 
redeem  the  said  land  in  the  manner  pro- 
vided for  in  the  foregoing  section  of  the 
Baid  Regulation  within  one  year,  the  mort- 
gage   will    be    finally  foreclosed. 

Held,  that  the  omission  to  specify  sec 
tiou  7  in  the  no'ice  was  fatal  to  the  validity 
of  the  notice.  The  word  'section,"  in  the 
notice  being  singular,  the  mortgagor  had 
not  noticed  which  of  the  two  sections  spe- 
cified in  the  headiug  were  referred  to — 5 
P  R  1901,  S  G  P  L  U  1900,  p.  465,  28  P  R 
1901,  S  G  9  P  L  B  1901,  38  P  R  1901  S  C 
124  P  L  R  1901,  123  P  R  1894;  24  P  R  1895, 
28  P  R  1897,  referred  to.  RAM  CHAND  v. 
SANDAL   KHAN.     21  P  R  1903- 

184  Notice  — Defective  — Redemption  in  the 
manner  provided  for  by  the  RegiUation — Mort- 
gagor instituting  a  suit  for  redemption  with- 
in the  year  of  grace— Reg,  Bengal  XVII  of 
1806   S.  7  and  8. 

Held,  that  a  notice  under  section  8,  Re- 
gulation XVII  of  1806,  is  not  defective 
m  rely  because  the  designation  of  the  Dis- 
trict Judge  is  not  written  but  is  impressed 
by    a    seal. 

Held,  also,  that  a  notice  in  which  the 
mortgagor  is  informed  that  if  he  shall  not 
redeem  the  property  mortgaged  in  the 
manner  provided  for  in  section  7  within 
one  year  from  the  date  of  the  notice  the 
mortgage  will  be  finally  foreclosed  is  valid 
although  no  mention  of  interest  is  made 
lu   it. 


Mortgagre  Foreclosure    (Contd.) 

Held,  further,  that  the  mortgagor's  right 
to  redeem  is  lost  if  he  does  not  tender  or 
deposit  the  principal  and  the  amount  of 
interest  duo  within  tho  year  of  grace,  and 
his  filing  a  suit  to  get  detomiuation  of  the 
amount  duo  to  the  mortgagee  has  not  the 
efiect  of  extending  tho  period  ot  one  year 
allowed     by    tho     Regulation.     FAKIRA     v, 

PIYARELAL.    P  R  21  of  1901  67  P  L  R 
I90I. 

185  Notice  —  Defective— Mortgage  by  con- 
dilional  sale— Notice  for  foreclosure— Illegality 
—Reg.  XVII 1806  S.  7,  8. 

Tho  Notification  referred  to  in  the  end 
of  section  8  of  Regulation  XVII  of  1866  is 
the  time  when  the  mortgagor  is  noticed 
that  he  has  a  year  to  redeem,  it  does  nob 
refer  to  the  date  of  the  parwana  which 
orders  him  to  be  noticed.  3  Gal  397,  36  P  B 
1893,  123  P  R  1894  and  24  P  R  1895  referred 
to  GOPAL  GHaND  v.  MUHAMNADMU- 
NIR  KHAN.     46  P  R  1904. 

186  Who  is  entitled  to  foreclosure  notice — 
Legal,  representative.  S,  8  of  Regulation  XVII 
of  1806. 

Any  person  deriving  title  from  the 
mortgagor,  subsequent  to  the  mortgage, 
being  a  'legal  representative'  of  the  mort- 
gagor under  regulation  XVII  of  1806  is 
entitled,  as  such  representative,  to  the 
notice  of  foreclosure.  The  words,  "Itgal  re- 
presentative," in  Section  8  of  Regulation 
XVII  of  1806,  include  any  person  who,  at 
the  date  of  the  notice,  possesses  an  in- 
terest in  the  equity  of  redemption,  and  a 
transferee  from  the  mortgagor,  subsequent 
to  the  mortgagee,  whether  he  be  a  purchaser 
or  a  puisne  mortgage,  is  entitled  to  be  served 
with  the  notice  of  foreclosure,  in  order 
that  he  may  have  an  opportunity  of  coming 
in  to  redeem  the  mortgage  sought  to  be 
foreclused,  provided  the  transfer  to  him 
was  prior  to  the  date  of  the  notice,  to  the 
mortgagor;  but,  if  the  title  of  such  trans- 
feree has  arisen  subsequent  to  the  notice, 
he  is  bound  by  the  notice  of  foreclosure  to 
the  mortgagor,  and,  equally  with  the  mort- 
gagor, would  be  barred  and  concluded  by 
the  foreclosure  proceedings.  11  W  R  548; 
23  W  R  25,  15  B  L  R  34;  23  W  R  96,  15  B  L 
R  28;  and  1  A  499,  referred  to.  BHIMRAJ 
DEOKISHaN  y.  MT.  RaHI      2  N  L  R  118. 

187  Notice  of— Regulation  XVII  of  1806^ 
Notice  destroyed  — Ouus. 

The  Mortgagee,  who  relies  on  forclosura 
proceedings  having  worked  a  forfeiture  of  the 
estate  of  tha  mortgagor,  must  prove  affirma- 
tively the  due  performance  of  every  condi- 
tion necessary  to  be  established  under  the 
Regulation,  before  the  foreclosure  can  attach 
upon  such  estate  16  P  R  1888,  106  P  R  1889, 
24,  P  R  1895,  29  P  R  1898,  48  P  R  1902  and  71 
P  R  1903  referred  to. 

The  nonexistence  of  the  notice  is  a  fatal 
defect  and  the  Gourt  could  not,  on  the 
strength  of  the  order  of  the  District  Judge 
which  showed  that  the  mortgagor  appeared 
in  person   bofure  him,  and   wa.s  wuirued   tha 
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he  would  bo  procludod  from  raisirg  any 
objeotiou,  if  ho  did  not  redeem  within 
ono  year,  presume  that  notice  has  been 
issued  to  the  mortgagor,  and  that  it  was 
accompanied  by  a  copy  of  the  mortgagee's 
petition  for  foreclosure  and  boro  the  seal 
and  the  ofTicial  signature  of  tho  Distrio<i 
Judge— a  defect  in  any  of  these  vitiat- 
ing the  foreclosure  proceedings.  SOGHET 
SINGH   V.   DIAL  SINGH.     46    P.  R.  1907- 

188  Notice  of  -  Regulation  XVII  of  180G 
—  Notice  destroyed—  "  Official  signature, " 
meaning  of  A.W.N.  190G,  P.  309—29  A. 
145,    Col:   588,  P.  II. 

189  Notice  of  person  entitled  to  notioo 
—Want  of  notice  to  co-owner.  3,  N.  L.  R. 
84   Col ;   1551.   P.  II. 

190  Notic*  of  — Person  entitled  to  notice 
—Notice  requirements  of  a  valid  in  tho  case 
of  foreclosure  of  mortgages,  10,  0,  C.  179 
See  Oudh  Laws  Act  XV HI  of  1876  Ss  10, 
11,  12  and  13. 

191  Notice  —  Premature— Demand — Mort- 
gage by  way  of  conditional  sale— Notice— De- 
mand made  before  expiry   of  term   of  mortgage. 

When  the  necessary  demand  is  made  by 
the  mortgagee  before  the  expiry  of  the  stipu 
lated  period  for  redemption,  the  notice  under 
Section  8  of  Regulation  XVH  of  1806, 
issued  at  the  instance  of  the  mortgagee,  is 
invalid,  even  if  the  notice  itself  was  issued 
Bfter  the  expiry  of  the  period  of  redemption 
SANT  hINoH  V.  JIWAN  MAL.  119,  P.  R 
1906  =  81.  P   L.  R.1907. 

192  Notice  of — Those  members  of  joint  fami- 
ly who  were  omitted  from  notice  can  sue  for 
redtmption. 

Some  members  of  a  i:>int  Hindu  family 
sued  B.  for  redeeming  the  whole  mortgaged 
property.  B,  in  his  previous  suit  for  fore- 
closure  of  the  same  mortgage,  had  omitted 
to  implead  the  plaintiffs  as  parties  thereto, 
though  he  had  notico  of  their  interests.  B 
now  contended  that  the  plaintiffs  ought  not 
to  be  allowed  to  redeem  the  whole  property, 
but  must  be  limited  to  their  shares  alone, 
held,  tho  character  of  iodivisibility  exists 
not  only  with  leferenco  to  the  mortgagee, 
who  may  generally  bo  more  benefited  there- 
by, but  also  with  reference  to  the  mort- 
gagor and  parrions  acquiring  through  either 
any  partial  interest  in  the  subject  ;  none  of 
whom,  therefore,  can  get  relief  under  the 
mortgage,  except  in  consonance  with  the 
principle  of  its  indivisibility.  Further,  on 
general  prii.ciplet',  tho  mortgagee  should  not 
be  allowed  to  utilise  his  own  neglect  of  a 
duty  imposed  by  law  and  his  failure  to  im- 
plied proper  parties,  to  gain  for  himself  a 
better  position  than  he  would  otherwise 
occupy  ;  and  the  plaintiffs,  therefore,  had 
the  right  to  redeem  the  entire  property  mort- 
gaged and  such  right  ought  not  to  be  re- 
stricted to  what  would  have  been  the  share 
of  each  of  them  on  partition.  22  M  209 
(212.)  1^^  3  G  P  L  Hi82  and  28  G  517  Referred 
to  DINDIAL  V.  SHEORAJ  SINGH.  2  N  L  B 

116. 
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193  Notice    of— Those     meiftbora  of   joint 
I  family    who    were  omitted    from    notice    oaa 

suo  for  redemption.     4  N  L  R  1G8   See    Mort- 
gage —liedeviplion 

194  Nolicp-    valid —   Regulation  XVII  of 
180G,    Section   8- -Notice. 

Held,  that  it  is  not  necessary  that  the  ac- 
tual wording  of  Section  8  of  RegulaHon 
XVII  of  180G  bn  roproducid  in  the  notica 
word  for  word  and  that  tho  use  of  words  '  pay 
off  '  instead  of  '  redeem  '  did  nob  ir<validata 
the  notice.  MUSSAMMAT  SARDARI  v.  CHl- 
RANJI  LAL.  28  P  R  1901-9  P  L  R 
190] 

196     Notice  valid— Misprints   in   notice-Rc' 
gulation    XVII   of    1800. 

Held,  that  mere  clerical  slips  or  mis- 
prints which  can  possibly  mislead  no  ona 
in  a  notice  issued  under  Regulation  XVII 
cf  1806  do  not  ro'der  tho  foreclosure  pro- 
ceedir  gg  void— The  use  of  the  word  Act  ia 
the  vernacular  and  •  Resolution  '  or  '  Zar- 
lation  ,  for  Regulation  cannot  bo  held  to 
mislead  tho  mortgagor  when  the  applicatioa 
lor  issue  of  notice  as  W'll  as  the  rest  of  tha 
notice  itself  is  prop-^rly  worded  in  all  parti- 
culars.    JBWaN     ram   v.    amir    BEG.     p 

R  38  ofl901 

196  Notice  valid— Regulation  XVII  of  1806 
Section  8-Notice — Description  of  property. 

Where  a  specific  area  of  4  ghumaos,  3 
kanals  and  19  Marias  of  land  with  shnmilat 
land  in  proportion  to  that  area  was  mortgag- 
ed by  the  deed  of  mortgage  and  in  tho  tore- 
closure  proceedings  notice  was  served  on  tha 
mortgagor  in  respect  of  solely  of  the  area 
mortgaged,  i  e.,  4  ghumaos,  3  kanals  and  19 
marlas  held,  tha:  the  notice  was  defec- 
tive -P  R.,  42  of  1897  ;  113  of  1900.  5,  21 
and      38     of      1901.     referred      to.       WAZIR 

CHaND  v.  MaKHaN.    109  P  R1901 

197  Occupiiicy  holding  of---Cona9nt  of 
landlord  — Possession  of  tha  mortgaged  pro- 
perty.    17    GPLR    29    col;    1541    P  II. 

198  Parties  to  a  suit  for— Suit  on  mort- 
gage in  respect  of  a  part  only  of  tho  mort- 
gaged property.  2  A  L  J  G30-  28  A  174  col  ; 
652    PI. 

199  Parties  agriculturists — Proccedingg 
completed  before  Punpb  Alienation  Land 
Act  XIII  of  1900  S  9-,'i  P  R  1905  col  ;  2090 
P.I. 

200  Porti:)n  of— By  a  mortgagee,  3  C  Ii 
J  377    col  :  G12  P  !. 

201  Pre-emption  on— Mortgage  by  way 
of  conditional  sale— Limitation,  103  P  R 
1901  col  :  1603    P    H. 

202  Pre-emption — Mortgage  by  condi- 
tional sale— Cause  of  action.  27  A  12  col  : 
355    P  II. 

203  Puisne  mortgagee  having  paid  off 
prior  mortgagee  sued  for.  9  C  W  N  577 — 
27    A  325   (P.  C.)    col:    635   P  II. 

204  Mortgage  by  purchaser  of  purcJcased 
land  as  security  for  price— Suit  for  forf closure 
—  Mortgige  in  favour  of  true  owner  -Ei'oppel 
where,   truth  known   to  both  parties. 

B  bought  from  A  lands  worth  more  than 
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Bs.  100,  and,  being  unable  to  pay  the  pur- 
cbasomoney,  mortgaged  thepi  to  secure 
pnymont  of  the  price.  B  took  no  deed  of 
conveyance  from  A  and  the  mortgage  deed 
recited  that  the  conveyance  would  be  cxe 
cutcd  later  od,  A  sued  B  to  foreclose  the 
mortgage. 

Held,  dismissing  the  suit,  that,  the  de- 
fe  dants  having  acquired  no  title,  and  having 
Dothing  to  mortgage,  the  mortgage  in  favour 
of  the  true  owner  was  meaningless.  1  R  R 
455  referred  to,  even  where  the  mortgagor 
was  in  physical  possession,  and  that  the 
mortgage   was  not  enforceable  at  law. 

Where  both  the  parties  to  a  transaction 
know  the  truth  as  to  matters  therein  stated, 
DO  question  of  estoppel  by  a  false  statement 
can  arise.  30  C  539  (54G)  referred  to.  SITA 
RAM  t;.  MT.  HARKU  BAI.     4  N  I' R  28- 

205     Son    not   made    party   to  foreclosure 

Buit— Decree   for   foreclosure  against    father. 

AWN    1908  P  106—30  A  256   col:    1175  P  II. 

^06    Suit  for  foreclosure    value— Jurisdic- 

Hon . 

Held,  that  a  suit  for  foreclosure  of  a 
mortgage  of  land  is  a  suit  for  land.  9  B  L  R 
171,  '11  M  157  and   22   B  701   referred    to. 

Held,  further,  that  the  value  of  the 
subject-matter  of  such  a  Buit  cannot  exceed 
value  of  the  mortgagor's  interest  which 
will  pass  to  the  plaintiff  mortgagee  on  fore- 
closure. 8  A  438  and  S  0  267  referred  to. 
GIRDHABI  LAL  r.  SHED  NANDAN  LAL. 
HOC  154 

207  Waiver  of  notice  by  mortgagor — 
Valuation  of  suit  for  redemption  for  pur- 
poses of  further  appeal.  28  P  R  1908  Col 
1666   P  I. 

(Y)    FoEMS   OF  Mortgage. 

208  Two  or  more  subjects— Meaning  of 
—  S.  17  of  the  Court-fees  Act  not  confined 
to  cases  where  the  reliefs  claimed  are  cumu- 
lative. 16  M  L  J  462  —  30  M  61  Col  123 
PI. 

(Z)     Interest. 

209  Date  up  to  which  payable— Interest, 
up  to  date  of  realization  of  mortgage  money. 
23  A  181   (P  C)   Col  :  679,    P.  I. 

2i0  Date  up  to  which  payable— Interest 
up  to  realization — Decree  fixing  day  for  pay- 
ment.    84  C  160    Col  :   666   P.  I. 

211  Date  up  to  which  payable — Decree 
for  sale  on  a  mortgage.  AWN  1907  P  60— 
29  A    322  Col :    666     P.  I. 

212  I^ate  up  to  which  payable— Construc- 
tion of  decree-Date  of  realization.  33  C 
846   Col:    1365  P.  II. 

213  "Mortgage  money  "—Interest— Re- 
demption—Charge. 6  P  L  R  1907  Col :  1328 
P.  1. 

214  Post  diem— Mortgage  deed— Inter- 
pretation of.     114  P  R  1901     Col:    1366  P.  II, 

215  Post  diem— Mortgage  for  a  fixtd 
term— Promise  to  pay  interest  till  realization 
of  debt.     92  P  R  1905    Col  :    1366  P.  II. 

216  Post  diem -Mortgage  not  providing 
for    Post    diem    interest.    95  P  R  1902.    See 
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Col :  39,     P.  11. 

217  I'"8t  diem — Day  fixed  for  payment* 
14  C  P  L  R  1901    P   49    Col  :   501    P.  11. 

218  Splitting  cause  of  action — Interesti 
and  principal  both  becoming  duo  must  bo 
sued  for   once.     28  P  R    1907     Col  :  1403  P.  I. 

219  On  usufructuary  mortgage— Uncon- 
scionable bargain  — Redemption  suit  foif 
6  O  C    155    Col  ;    1368  P.  II. 

(A)  Legacy. 

220  Administration  suit — Receiver  direct* 
ed  to  sell— Mortgagee  by  legatee.  5  0  W  ^t 
408  Col :    2030   P.  I. 

(b)  Lien. 

221  See  mortgage  subrogation. 

222  Kept  alive— Hypothecation— Mortga* 
gor's  right.     23  A  313  (P  C)  col  1186  P  I. 

223  Mortgagee  a  joint  proprietor  paying 
off  Government  Revenue  to  save  property 
from  Revenue  sale.     30  C  794  Col ;  329  P.  1. 

(c)  Limitation. 

224  Applicable  to  simple  and  English 
mortgage  -  Suit  on  mortgage  bond  to  enforce 
payment  of  amount  duo  by  sale  of  mortgaged 
property.  11  C  W  N  1005,  30  M.  426  (P  C) 
Col;    1935   P.  I. 

225  Part  payment  by  mortgagor  after 
transfer  of  equity  of  redemption.  11  C  W  N 
107    Col ;   1791    P.  I. 

(d)  Marshalling. 

226  Mortgage  and  a  stranger  purchasing 
a  part  each— Decree  for  sale.  3  B  L  R  628 
Col:    640    P.  II. 

227  Not  compellable  so  as  to  prejudice 
mortgagee  — Mortgagee  not  compellable  to 
distribute  liability  among  mortgagea  proper- 
ties. 29  M,  217  Col;     661    P.  I. 

228  I^ule  of  inverse  order— Equitable 
claim.    31  C  95  at   104    Col:   641  P.  II. 

(e)  Mortgage    Decree. 

229  Absolute  decree  not  made — Deposit 
of  mortgage— Money  after  time  fixed  by  dec- 
ree.    1  O  G  91  Col  ;  666   P.  I. 

230  Absolute  decree  —Defect  in  form  of 
decree — Execution  of  decree  not  made  ab- 
solute.    2  0  C  337    Col  :   67   P.  I. 

231  Against  mortgagor's  representative — • 
Decree  for  sale — Jurisdiction.  32  0  265  Col  ; 
1076    and    1104    P.  I. 

232  Attachment  of  necessary  in  execution 
of  — Application  for  removal  of  attachment. 
4  L  B  R  1907  P  82-14  Bur  L  R  201  Col  ; 
1521     P.  I. 

238  Aitachvient  and  sale  of  unhypothe- 
cated  property— Execution  of  decree  — Mort- 
gage-decree passed  before  passing  of  Transfer 
of  Property  Act — Attachment  of  propeity  not 
included  in  decree. 

A  mortgagee  obtained  a  decree  before 
Transfer  oi  Property  Act  was  pas  ed,  declar- 
ing the  amount  due  to  him  and  tbct  he  had  a 
lien  ou  the  property  of   his  mortgagor  in  re- 
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apeofc  of  the  amount  so  found  t&  ba  due.  lie 
allaahod  the  property  in  disp-ute  which  was 
not  included  in  the  mortgage  and  it  was 
subsequently  sold  by  Court.  While  the  pro- 
perly was  under  attaohinent  the  mortgagor 
executed  a  mortgage  in  favor  of  the  plain- 
tiffs, who  on  the  strength  of  their  mortgago 
sued  to  set  aside  the  aaie  held  in  pursaanco 
of  the  attachment. 

Held,  that  the  attachment  being  a  valid 
one  under  the  decree  passed  prior  to  the 
cotniug  in  force  of  the  Transfer  of  Property 
Act,  the  sale  was  not  liable  to  be  set  aside 
2  Cal.,  213,  followed.  RAM  BARAN  SINGH 
V.  GOBIND  SINGH.  SAL  J  ^5  =  W  N-, 
All.  1907  P  7. 

234  Attachment  by  a  deoree  holder 
against  the  mortgagee  decree  holder  before 
tbe  execution  of  his  decree  by  the  latter.  2 
C  L  J  499   Gol.  1043    P.  I. 

285  Decree  —  Execution  —  Adjustment — 
Power  of  executing  court  to  enforce.  12  0  W 
N  232.  See  Tranfer  of  Props? ty  A  ct  S.  89.  and 
204  P  II. 

236  Declaring  portion  of  mortgaged  lands 
not  liable  for  mortgaged  debt— Appeal.  30 
M  96  col   133  P  I. 

237  Deposit  by  mortgagor  of  mortgage' 
money — Froptr  titiie  and  place  for  deposit  of 
mortgage  money — Tender  of  vwrtgage-nt/yney  in 
Court—Transfer  of  Property  Act  (IV  of  1882-), 
Ss.  63,  83,  8Jf  and  91  —Interest  upon  mortgage- 
money  subsuquent  to  its  deposit  in  Court— Con- 
struction of  documents. 

The  plaintifi  su/cd  tb«  defendants  to 
recover  a  certain  sum  as  principal  land 
interest  alleged  to  be  ^due  on  four  mort- 
gage-deeds executed  by  the  predecessor  in 
title  of  the  defendants.  The  first  deed  was 
dated  the  9th  August,  1887,  and  purported 
to  have  been  executed  in  consideration  of 
Bs.  10,300,  which  was  to  be  paid  in  a  lump 
sum  into  the  treasury  at  Nanpara  within 
8   years. 

It  was  further  stipulatad  that  on  fai- 
lure to  pay  the  amoant  on  the  due  date, 
interest  would  be  payable  at  the  rate  of 
eight  annas  per  cent.,  per  najensem,  from 
the  date  of  the  deed  till  date  of  payment. 
The  second  deed  was  dated'the  13th  October, 
1888,  and  provided  lot  the  payment  of  Rs-. 
26,000,  Viiithout  ietcrest,  within  a  period  of 
ten  years,  (beginning  with  1296  F.  and  end- 
ing with  1305  F.)  Imt  there  was  a  further 
clause  to  the  efUiot  that,  after  the  expiry 
of  this  period,  iu  the  fallow  season,  or  on 
the  1st  Jeth,  19i)5  Pasli,  Lhe  sum  advanced 
would  bo  paid  into,  the  treasury  at  Nan- 
para in.  a  lump  sum,  and  on  failure  inter- 
est at  the  rate  of  one  per  cent.,  per  men- 
Bern.,  was  to  become  payable  from  the  dace 
of  ihfl  deed  till  realizition.  The  third  and 
fourtli  documonts  wore  raartgag  a  ou  the 
samo  terms  as  tbe  second  for-  the  repay 
ment  of-  the  money  wi,t.hoat  intet^asfc.  0« 
the  Gl.h  August,  1895,  Ha.  10,3CO  v/ere  deposit- 
ed in  the  Court  of  the  Subordinate  Judge, 
^absaicb,  uudei  S.  83  of  the    Tre^nslex  at 
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Property  Act,  on  account  of  the  mortgage 
of  the  9tli  August,  1887,  but  tfio  plaintiff 
refused  to  receivo  it.  Un  the  ,,23rd  May, 
1898,  Rs.  50,860  were  similarly  deposited  on 
account  of  all  four  mortgages,,  and  this  also 
the  plaintiff  declined  to  accept.  The  plain- 
tiff claimed  interest  oa  .tbua  first  mortgage 
an  th«  ground  that,  althoug.h  the  doposii; 
was  made  under  section  83  of  the  Trans- 
fer of  Property  Act  within  th«  stipulated 
time,  the  terms  of  bho  agireement  required 
payment  to  be  made  in  the  treasury  aft 
Nanpara.  It  was  also  contended  that  inter- 
est was  duo  on  thB  other  mortgages  also, 
inasmuch  aa  the  payment  of  the  amounts 
du.e  on  them  was  not  ra-ado  until  after  tha 
1st  Jeth  1305  Fttsli,  although  made  before 
the  end  of  that  year  and  no  paymeat  waa 
made   at   Nanpara. 

Held,  that  the  first  deposit  of  the  Rg. 
10,360  on  account  of  the  deed  of  the  9tli 
July,  1887,  was  a  good  payment  and  tha 
plaintiff  was  not  entitled  to  interest.  A 
mortgagor  may,  after  the  mortgage-debt  has 
become  payable  and  before  his  right  to  re- 
deem is  barred,  either  (1),  payor  tender  at 
the  proper  time  and  place  the  amount  dua 
on  the  mortgage  under  S.  60  or  (2)  deposit 
that  amount  in  Court  unde»  gection  84, 
or  (3)  sue  for  redemption  under  section  91 
of  the  Transfer  of  Property  Act.  Accord- 
ing to  the  arsb  clause  of  the  second  deed^ 
the  loan  was  for  ten  years  beginning  with 
1296  F  and  endings  with  1305  P  and^that 
the  amount  of  the  deed  was  to  bo  paid  on 
the  expiry  of  that  period,  and  according  to 
the  second  o4auae,  the  loan  was  payable  oa 
the  1st  J-eth,  130o   Fasli. 

Eeld^  that  the  contract  mast  be  held 
to  be  conta,ined  iu  tbe  first  clause^ of  which 
the  second  purported  to  be  merely  expla- 
natory. 

ndd,  alsOi  that  where  there  are  two 
inoonsist'ent  passages  in  a  docivment  the  firsb 
should  be  given  effect  to  in  preferouca  to 
the    second 

Held,  therefore,  th.^fc  the  date  upon  which 
the  amounts  of  the  second,  third  and 
fourth  deeds  could  be  paid  was  the  last 
day  of  1305  Fasli,  which  was  subd.quenb 
to  the  date  ou  whicli  the  deposit  of  Rs. 
40.860  was  made  by  the  defendant  in  tha 
Civil  Court  at  BahriaoLi,  u  idei'  seoLioa  S3 
of  tbe  Transfer  of  Property  Act,  for  payment 
to  the  plaintiff,,  wh.0  therefore  bec.uue  en- 
titled to  no  interest.-KAR\M  SINGH  v. 
I  MOHAMMAD  SIDDIK  KHAN,  4  O  C 
I  887. 

238  Execution  of  decree  not  made  ab- 
solute.    2  0  C  337  col  677  P  I. 

239  Execcttiou  of  decree  -  Deposit  of  mo- 
ney by  mortgagor— Decree  fjr  sole  of  morb- 
gaged  property.     IOC  193  ool  1544  P  I. 

240  E.-iparte  docrco— Court's  inherent  po- 
wer sot  it  aside^Cerlificate.  35  C  767  Col  790 

^  I- 

241  Form   of  decree  -Execution  of  deoroo 

-^FresK  suit.     15.M  L  J  1.91-27  A  325  (P  G) 
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col  G35  F  I. 

242  If  immoveabJe  ptoporty  for  the  pur- 
pose   of  oxocuUon.     20  13  305  col    1510  PI. 

243  If  «•  dooree  for  monoy  or  a  deoreo 
for  pnymcnL  of  money.  15  M  L  J  126—28  M 
473  col  UU  P  I. 

244  ItitoroFt, -Bate  of  duo  from  the  date 
fjxuu  by  the  decree  for  payment  up  to  date. 
3  C3  L  J  85-28    A  223  (P  C)  col  :  G71  P  I. 

245  Interest-- Exorbitant  rate  — Mortgage 
—  Compound  interest— Date  of  payment.  31 
C  138    col:    340  P  I. 

246  Interest  up  to  date  of  payment  — 
Proctice-Mortgago.  GOWN  769  col  J  16 
P  II. 

247  Interest  up  to  date  of  payment.  34 
0  150   {P.O.)   cols:    263»  343,   GC6  P  I. 

248  If  a  money  decree- Executian.  See 
Civ.  Pro.  Code  (\ot  V  of  1908)  S  48  O  XXI 
B    10,221-  S   230. 

249  Mortgagee  in  possession  under — Ao 
count—Limitation.  5CLJ  289  col:  1988 
P  I. 

250  Nature  of— Property  dedicated  ta 
idol— Limited  grant.  SOL  J  20  col  ;  571 
PIT. 

251  Mortgage  decree  obtained  by  puisne  mort- 
gagee -Parties  to  S2iit— Salt— Suit  to  establish 
priority  and  enforce  siibseqitent  mortgage— In- 
tention, to  keep  vreviiiis  mortgage  alive-  Zur- 
peshgi  deed  and  decree  obtained  thereon,  pre- 
vious, effect  of — Limitation — Subseqnent  sale 
— Properties  previously  told-- Knowledge  of  pre- 
vious  suit  and  proceeding  Service  of  sum- 
mons— '  Lis  pendens  ' — Lie^i  of  Puisne  mort- 

—Evidence, 
Decrees  obtained  by  previous  mortgagees 
are  admissible  as  evidence  against  subse- 
quent mortgagees  or  tbeir  assignors  who 
had  executed  the  subsequent  mortgagees 
after  the  institution  of  the  suits  by  previous 
mortgagees  unless  they  can  shov>  that  the 
non  service  of  summonses  detracts  from 
their  evidentiary  value  and  binding  charac- 
ter. When  subsequent  mortgagees  are  made 
parties  to  a  suit  to  enforce  a  mortgage,  as 
puisne  mortgagees  v\rho  have  the  right  to 
redeem  and  they  do  not  step  up  their  title 
as  prior  mortgagees  and  a  decree  is  obtain- 
ed, and  a  suit  is  subsequenly  brought  by  the 
assignees  of  the  puisne  mortgagees  v?ho  were 
so  made  parties  and  the  same  title  on  the 
bnsis  of  the  same  deed  is  set  up  to  establish 
piority,  the  omission  to  raise  the  title  in 
the  previous  suit  will,  under  S  13,  Explana- 
tion II,  of  the  Code  of  Civil  Procedure  be 
a  bar  to  their  now  relying  on  their  prior 
mortgage,  even  if  they  could  get  the  bene- 
fit of  prior  mortgage.  A  suit  brought  by  the 
assignees  of  a  Zurpesbgi,  more  than  twelve 
years  after  the  mortgagees  ceased  to  enjoy 
the  usufruct  of  the  hypothecated  properties, 
for  realization  of  the  mortgnge  money  cover- 
ed by  it,  is  barred  by  limitation.  If,  how- 
ever, the  payment  of  the  Zurpesbgi  debt 
had  the  effect  of  subrogation,  the  plaintifis 
are  bound  by  the  same  ruler  of  law  aud  equity 
•fts  the  original  mortgagee  ana  the  suit,  in  so 
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far  as  it  is  on  the  footing  of  the  Zurpeshgf, 
would  be  barred.  The  question  of  the  in- 
tention of  the  parties  to  a  mortgage,  whetlier 
it  was  intended  to  keep  the  mortgage  alive 
is  essentially  a  question  of  fact,  and  the  pre- 
sumption that  a  aubs-cquoiit  mortgagee  in- 
tended to  keep  alive  the  prior  mortgage 
which  has  been  discharged  with  the  money 
advanced  by  him  and  that  he  is  entitled  to 
use  the  prior  mortgage  as  a  shield  against 
intermediate  encunibrat  ees  is  a  rebuttable 
one  and  the  Court  are  to  look,  in  each  case, 
to  its  own  facts  and  circumstances  in  com 
ing  to  a  conclusion.  A  plaintiff  ought  nofe 
to  be  allowed,  after  a  long  lapse  of  time, 
when  other  rights  have  grown  up  without 
the  slightest  objection  or  action  on  their 
part,  to  take  advantage  of  a  stale  claira. 
BAIJNaTH  SINGH  u.  MAHOMED  IBRA- 
HIM   HOSSEIN.     2  C  L    J    574. 

252  Orderi'^g  sale  of  property— Objection 
to  sale  by  defendant.     30  M  26  col  1104    P  I. 

253  P'lymeni  bffore  order  absolute-  Mort» 
gage -money  — Payment  of  after  time  fixed  by- 
Court  -Might  of  mortgagor  to  pay  mortgage 
money  before  applicntion  for  or'^er  absolute 
made  by  mortgagee— Transfer  of  Property  Act 
(IV  of  1S8-2),   Ss    92,93  and  94. 

A  decree  was  passed  in  favour  of  th© 
respondents,  (mortgagor.s)  under  the  pro- 
visions of  section  92,  Transfer  of  Property 
Act,,  for  the  redemption  of  certain  mort- 
gaged properly  on  payment  of  a  certain 
sum  of  money  on  or  before  the  28th  Feb- 
ruary, 1898.  The  decree  directed  that, 
if  such  payment  was  not  made  on  tha 
day  fixed,  the  mortgagee  might  make  an 
application  under  section  93  of  that  Aet» 
The  decree  did  not  order  that,  if  such  pay- 
ment was  not  made,  the  property  should 
be  sold.  On  the  9th  September,  1899,  with- 
out having  applied  for  an  enlargement  of 
the  time,  the  mortgagors  paid  the  money 
into  Court.  They  subsequently  applied 
under  the  first  paragraph  of  section  93» 
Transfer  of  Property  Act,  to  be  put  in  pos- 
session of  the  mortgaged  property,  tha 
mortgage  being  a  usufructuary  mortgage. 
The  mortgagee  objected  on  the  ground  thafe 
the  mortgagors  were  not  entitled  to  be  pud 
in  possession  of  the  property,  as  they  had 
not   paid   the   money  on  the  day   fixed. 

Held,  that  payment  of  the  amount 
specified  in  tha  first  paragraph  of  section 
93,  Transfer  of  Property  Act,  before  an  order 
absolute  has  been  made,  entitled  the  mort- 
gagors to  be  put,  if  necessary,  in  possession 
of  the  mortgaged  property.  On  failure  of 
the  mortgagors  to  pay  the  amount  due 
on  the  day  fixed  a  right  to  apply  for  an 
order  absolute  accrues  to  the  mortgagee, 
but  the  accrual  or  such  right  does  nob 
stand  in  the  way  of  payment  by  the  mort- 
gagor of  the  amount  due.  If  the  mort- 
gagor is  unable  to  pay  the  amount  and 
desires  to  have  the  day  fixed  for  payment 
postponed,  go  as  to  prevent  the  mortgagee 
from  applying    for  an  ordejc  absolute    he 
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may  apply  to  tho  Court  for  enlargement 
of  the  time,  or  he  may  make  such  an  ap- 
plication on  the  mortgag'je  applying  for 
an  order    absolute. 

Held,  therefore,  that  the  mortgagors 
having  paid  tho  amount  due  and  the  mort- 
gagee not  having  said  that  more  money 
had  become  due  to  him  woro  entitled  to 
possession  of  the  mortgaged  property.— 
HARDEO  BAKHSH  v.  SAJJAD  HUSAIN. 
5  O  C  82 

254  Purchase  of  a  mortgage  decree  by 
the  holder  of  the  interest  of  one  of  the 
mortgagors.     4  C  L  J  195  col  G42  P  I. 

255  Sale  of  properly  not  moitgaged — Decree 
— Mortgage-decree.  Constrtictioyi  of  — Decree 
fiOtto  proceed  against  the  defendant  personally 
--Sale  not  open  to  objection. 

A  decree  was  passed  in  favor  of  the 
plaintiff  in  the  following  terras;— "It  is 
ordered  and  decreed  that  tbe  defendants  do 
pay  to  plaintiff  through  Court  within  two 
months  from  this  date  the  sum  su"d  for  with 
costs  and  subsequent  iuteruidt  at  the  rate  of 
six  per  cent,  per  annum  from  this  date,  and 
that  in  default  of  such  payment  the  mortgag- 
ed property  be  attached  and  sold  in  auction, 
and  the  above  amount  be  collected  and  paid 
to  plaintiff,  that  the  defendant  shall  not  be 
personally  liable  for  this  decree  and  that  the 
3rd  defendant  do  bear  his   own   costs." 

Heldf  that  the  decree  was  not  Intended  to 
confine  the  judgment-creditor's  right  to  a 
Bale  of  the  mortgaged  property.  The  provi- 
sion in  the  decree  that  the  judgment  creditor 
should  not  be  entitled  to  proceed  against  the 
person  of  the  judgment  debtor  implied  that 
the  Court  did  not  prohibit  the  sale  of  pro- 
perty other  than  that  mortgaged,  should  it 
be  necessary  to  sell  such  property  for  the 
realization  of  the  decree  amount,  MUTH- 
ANA    KONE    V.     KUMARASAMI     PILLAI. 

15  ML. I  1905  P6, 

256  Satisfaction  alleged— Puit  by  a  sub- 
mortgage that  prior  mortgage  decree  was 
satisfied.     2    A  L  J   609   Col  :  443    P.  I. 

257  Security,  extension  of —  Merger— Ap- 
peal-Redemption—Partial  2  G  L  J  202  Col  : 
394   P.  II. 

(f)    Mortgage  deed. 

258  Cancellation  of— Suit  for  inference 
of  withdrawal  of  doubtful  claim— Power 
of  High  Court  to  interfere.  7  0  C  287  Col  : 
829  and   1068     P.  IT. 

259  Cancellation  of — Parmanent  lease  to 
viortgagee  —Ju-isdictiou. 

A  executed  a  mortgage  deed  in  favour 
of  Dand  E  for  Us.  1,000  of  which  Rs.  875 
were  to  be  applied  by  fhom  towards  paym-'ot 
of  the  prior  mortgages.  On  the  same  day 
heexecutcda  pormanent  lease  of  the  mort 
gaged  land  in  favour  of  B  and  C  ihe  fathers 
of  D  and  E  fud  afterwards  received  a  kabu- 
liat  from  them.  D  and  E  did  not  pay  up 
tbe  prior  mortgagees  but  continued  in  poshes 
sion  of  tbe  lands  leased  to  them.  A  now 
sued  BCD  and  E  for  c^'CulUiioii  ol  the 
mortgage   and   the   perpetual  lease  with  tbe 


Mortgage  Deed    (Contd.) 

ka])uliat.  The  Courts  below  found  as  a  faofc 
that  the  mortgage  and  tho  lease  were  part 
and  parcel  of  one  and  tbe  seme  transaction. 
ileldf  that  tho  case,  beii.g  one  of  con- 
tract based  upon  reciprocal  promises  io 
which  the  defendants  refused  to  perform 
thoir  part  of  the  contract  and  that  the  con- 
tract, of  lease  and  that  of  mortgage  being 
parts  of  one  and  the  same  bargain,  S  C  280 
Distinguished,  the  plaintiff  was  entitled  to 
be  relieved  of  both  of  the  deeds.  SAIYED 
MUHOMED    BAKARv.    KEDAR  NATH.  U 

0  C89 

260  Contemporaneous  deed— Transaction 
whether  mortgage.  6  G  L  J  208-11  C  W  N 
400   col:    598    P  II. 

261  Construction  of — Compound  Interest. 
10    B  L  R  12G    (P.  C.)  col  ;    969  P  II. 

262  Construction  of — Promise  to  pay, 
personal  liability — Execution  by  a  decree- 
holder  mortgagee.  4  C  L  J  246  col  :  1013 
P  II. 

263  Construction  of — Mortgagor's  duty 
to  pay  Government  revenue.  1 7  M  L  J  517 
col :  637    P  I. 

264  Construction  of — Unconditional  pro- 
mise fto  pay,  if  implies  personal  liability, 
13C  WN  138  col:    541  P  II. 

265  Denial  of  execution  of  passing  of  con- 
sideration plea  set  up  by  mortgagor  or  their 
person.     6  U  L  J    659  col  ;    297  P  II 

266  Executed  in  lequitation  of  money 
decree  while  under  arrest  in  execution — Un- 
der influence.  51  P  R  1908  col  :  268  P  I 
625  P  II. 

267  Executed  by  Pardanashin  lady— Re- 
ceipt of   consideration. 

It  appeared  that  a  Parda-nashin  lady- 
who  had  executed  a  mortgage-deed  (1)  did 
not  receive  any  independent  advice  and  (2) 
did  not  fully  understand  the  liability  she 
was  incurring,  but  (3;  that  the  money  bor- 
rowed was  made  over  to  her,  the  High  Court 
(Knox  and  Aikman,  JJ,)  passed  a  simple 
money  decree  with  simple  interest  at  the 
rate  of  9  per  cent  though  the  bond  provided 
for  compound  interest  with  six  monthly  rests. 
MUSSaMMAT  SHARIFUNNISSA  v.  L.ALA 
&  LALA  CHUNNI  LAL  v.  MUSSAMMaT 
SHARIFUNNISSA.     2    A  L  J  486 

268  Executed — Forfeiture  clause  in  onus 
—  Transfer  of  ownership.  Evidence  of.  I  L  B 
R  1900-1902    P   215   col  :    312    P   II. 

269  Form  of  security  for  costs— Privy 
Council  appeals.     1  L    B    R  1900  1902    P    177 

001  :    1687  P  I. 

270  Hypothecating  joint  property  of  uncle 
and  nephew— Mortgage  by  uncle  for  personal 
benefit 

A  having  a  decree  against  his  uncle 
B  got  him  arrested  in  exrcution.  B  to  pay 
A  hypothecated  e  joint  fam'ly  property  to  0 
Tbe  joint  family  was  of  A  and  B.  C  sued  A 
who  pleaded  that  his  uncle  B  could  not  hy- 
pothecate joint  family  property  to  pay  up  his 
decree. 

Held,  (Stanley.  C  J.,  and  Banerji,  J.) 
that  appellant's    plea    must   prevail. 
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Distiic'ioM  botweon  povvora  of  a  manager 
who  is  ft  f  iMior  ani  a  maiiagor  wlno  is  not  a 
fulhor  poiatod  out.  RAM  RATAN  v  LA- 
CHMAN  DAS    5AL  J417  =  A  WN(1908) 

271  Oral  agreoment  adding  to  tho  terms 
of  a  regisL(  I'  d  morlgnged  deed  — Admiasi- 
bility.  4  L  13  It  'ilO  Col  'JU'J  P  II. 

2T2.  Signed  by  third  party  with  m,orfc- 
gag  r's  :vu' horily  —  Ilight.  of  person  interest- 
ed in  pa  t  only  of  equity  of  redemption 
to  insist  upon  redeeming  whole  property. 
COO  270  Vol  1388  P  H. 

273  Veyidors  executing  deed  of  indemnity 
--Property  viorlgaged.  T  P  A  IV of  1883  S  5S 
—  Ht/P  ifh  cat/ion.  " 

Oertaiu  persons  sold  certain  property 
to  the  plaintiffs.  Tho  vendors  executed  a 
dccumerfe  of  indemnity  on  the  same  date 
agreeing  that,  if  any  prior  lien  or  charge 
should  be  disclosed,  they  would  rep\y  tliu 
whole  morey  with  interest,  and  they  hypo- 
thecated certain  property  to  secure  repayment 
for  the  purchase  money.  The  vendees  were 
dispossessed.  In  a  suit  to  enforce  the 
hypothecation  in  the  document  of  indemnity, 
held,  that  there  was  clearly  an  engagement 
which  gave  rise  to  a  pecuniary  liability 
and  that  the  terms  amounted  to  a  mort- 
gage within  the  meaning  of  S.  58  of  the 
Transfer  of  Property  Act.  13  A  28  referred 
to.     NIAZ    AHMAD,   u.  MANGU   LAL.     5  A 

L  J  733 

(g)      McRTGAGEB'S,   DUTIEa. 

274  Accounts  to  keep — Mode  of  taking 
accounts— Duty  of  mortgagee.  26  B  363  Co\ 
261  P  II. 

275  To  distribute  hi2  debt  raliabJy  upon 
the  mortgaged  properties.  T  0  L  J  9J1A.  CoJ 
642  P  I. 

276  To  perform    his  part   of  the   contract 
before   he  can  sue  for  possession  — Compensa 
tiou    for   breach  of   contract.     103   P  R  1906 
Col  303  P  I. 

277  2\)  restore  'property  on  redemption — 
Mortgage— Proof  of—Mortgage,e  to  identify  pro- 
Id'ty. 

When  a  mortgagor  seeks  to  redeem,  the 
mortgagee  who  is  in  possession  under  the 
morigage  is,  except  under  special  circum- 
stances, boui.d  to  account  for  and  to  re 
store  the  property  in  ils  entirety  and  be 
cannot  bo  hoard  to  pay  that  he  does  not 
know  what  has  happened  to  a  portion  of 
the    properly   mortgaged. 

In  suits  lo  redeem  wbea  the  defendant 
denies  the  mortgage  very  slight,  pjim  i  facie 
proof  that  a  mortgage  had  bjou  originally 
made  wiU,  in  India,  bo  sufficient  to  shift 
the  entire  burden  of  proof  o,p  the  defen- 
dant. RAM  CHANDRA  MAHADEOy.MU- 
KAN    BABAJI      3  B  L  R  152. 

278  Wilon  taking  a  mortgage  from  ma- 
nager of  Joint  Hindu  family  -When  there 
are   miner    members.     9  B  L  R  1114  col  1221 


Mortgagee's  Rights    (Gontd.) 

H.    MouTfiAc;KK'y   Rights. 

279  Against  raortg-ago  property  acquired 
by  mortgagor —Subsetiuently  to  decree.  A. 
W  N    190.S,  P  155    Ool.    567   P.  I. 

280  Comptinaation —Rights    of  mortgagee 

—  Portion  of  mortgaged  property  acquired  for 
public  purposes.  17  P  R  1907-2  P  L  R  1903 
-67  P  W  R  1907  Ool.     862    P.  I. 

281  Mortgage  by  tenant-  -Surrender  of  the 
mortgaged  holding  on  to  landlord— Mortgagee's 
right. 

B  had  mortgaged  his  absoluteoocupancy 
holding  in  favor  of  A.  After  of  B'b  death,  hia 
heirs  surrendered  a  part  of  the  holding  in 
favor  of  their  landlord  C  and  now  A  sued 
B's  heirs   and  0  to  foreclose  the    mortgage. 

In  mpdification  of  the  docrea  of  the  firsfj 
Court,  the  lower  appellate  Court  substituted 
a  foreclosure  decree  for  the  entirji  bolding. 
On  second  appeal  by  the  landlord,  held,  thab^ 
where  an  absolute  occupancy  tenant  haa 
once  validly  mortgaged  his  holding,  a  subse^ 
queut  valuutary  surrender  to  the  landlord 
cannot,  in  any  way,  operate  so  as  to  affect  thfr 
rights  of  the  mortgagee.  (18  A  354,  27  A  82' 
Ref  llCPLRSfol).  BHURARY  BRAH- 
MIN  V.  LALA  YISHWANATH,  2-N  L  ft 
170. 

232  Holder  of  usufructuary  mortgage 
attaching  mortgage  property  for  a  decree  on 
an  independent  claim  may  sue  under  Seotioa 
67  on  the  mortgaged.  16  M  L  J  1906  P  285— 
29  M  424    Col,  622    P.  I. 

283  F^om  Judgment  debtor  after  attach- 
ment—Representative. 17  M  L  J  321  col  :• 
1135  P  I. 

284  To    interest— Mortgage — Redemption 

—  Equity— Compound  interest.  6  B  L  R  306-. 
28.  H  371  col  :  483  PI. 

285  Claim  for  when  usufructuary  mort- 
gagee does  not  tako  possession  of  mortgaged 
property.     9  O  C  144    col  :  1365   P    II. 

286  Mortgage— Interest — Mortgagor  hound 
to  pay  interest  up  to  the  date  of  payni.ent — 
Mortgagee's  right  to  cojnpensation  for  repairs 
and  improvements, 

H^W,  that  upon  redemption  of  the  pro^ 
perty  mortgaged  by  him  the  mortgagor  must 
pay  interest  agreed  by  him,  due  up  to  the 
date  of  payment  of  principal  and  interest, 
independently  of  the  provisions  oi  the  Limi- 
tation Act,  which  only  affect  the  right  of 
the    plaintiff  suing,   for    It. 

Hsld,  also  that  the  mortgagor  being- 
bound  to  pay  for  ordinary  repairs  and  not 
having  performed  them;,  the  mprtgagae  was 
entitled  to  make  a  reasonable  charge  for 
them  on  redemption,  but  he  was  not  entitled 
to  olaina,  for  alterations  or  improvem-enta 
made  by  him  without  having  obtained  writtea 
permission  from  the  mortgagor.  MUSS  \M- 
MAT  BHAGWANTI  y.  MELA  MAL.  33  P 
L  R  R  1903. 

287  Mortgagee  taking  the  mortgage-  from 
vendee  without  notice  of  unpaid  purchase 
money— Sale  deed  ackuowedging  full  pay- 
ment.    10  BL  R  4Q.3.    Ool.    553  P  I. 

t,      288    Payyiog    off,    after  sale  a    prior  and 
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Bubsoquont  mortgages  -  Discharge  ot  pre 
vious  mortgago  by  subsequoot  mortgagee. 
29  M  37  C'jl.    C84   P  I. 

289  Partition  rigbt  to.  4  F'  R  3  ReV  — ll9 
P  L  !i  1903.  See  Punjab  Land  liev  Act 
(XVII of  1887)    lection   115  and    117. 

290  Incidents  of  mortgage — Personal  cove- 
nant :  — 

The  promise  to  repay  the  mortgage 
money  carries  with  it  a  personal  obligation. 
Where  there  was  no  express  ot  implied  cove- 
nant that  the  mortgage  money  should  be  re- 
alized from  the  mortgaged  property  alone, 
nor  was  there  any  dislinct  provision  in  the 
deed  as  to  the  precise  remedy  of  the  mort 
gagee  if  the  mortgagor  failed  to  repay  the 
p,mount  as  promised  :  — 

Held,  th«  remedy  of  the  mortgagee  was 
not  restricted  to  the  mortgaged  property 
only.  BHaGWaN  D\S  MARWaRI  v. 
PURAMESHWARI  PRASAD  SING.  6  C  I- 
J  287. 

291  To  proceed  against  only  a  portion  of 
property — ::uit  on  mortgage  in  respect  of 
a  part  only  of  the  mortgaged  property.  28  A 
174-A  W  N  1905    P    244    Col.  652    I'  I. 

292  1o  proceed  against  ouly  a  portion  of 
property — Subject  matter  not  identical  — Res- 
Judicata  how  determined  —  Reference  to 
judgment  and  pleadings.  1  C  L  J  837  Col 
1021   P  I. 

293  Purchase  by  his  right— Construction 
right  of  against  properties  not  included  in 
Buit--Marshalling  not  compellable  so  as  to 
prejudice  mortgagee.     29  M   217    Col  661  P  I. 

294  Suit  on  mortgage  in  respect  of  a  part 
ouly  of  the  mortgaged  property  — Parties.  10 
OWN  551- A  W  N  1905    P  244    Col    652  P  I. 

295  Mottgagor,  purchase  by,  if  and  when 
extinguishes  his  vnrtgage- Mortgagee  pufcha- 
ser,  righls  of,  to  fall  bick  upon  mortgage — Mort- 
gage, if  and  wJien  kept  alive  7  C  L  J  1  Col  : 
4ii    P  II. 

298     Purchase    by  mortgage   of  one    mort- 

Eigor — Equity  of  redemption,    its  effect — 8  C 
J  92-12,  OWN  745  Col  639  P  II. 

297  Purchase  by  mortgagee  prior  to  sals 
in  execution  of  mortgage  decree-- Transfer 
to  beuamidar  pendente  lite- 9  OWN  225— 
32  C  198-2,  A  L  J  190  Col    578  P  I. 

298  Purchase  by  Court  sale  — Retrospec- 
tive effect  —  Old  Law.  15  M  L  J  445  Col 
707  P  I. 

299  To  recover  possession  of  property 
wrongly  taken  by  the  purcharser  of  the 
equity  of  redempiion  as  decreed- Suit  by 
mortgagee  for  restitution  of  land  so  delivered 
—  5  P  K  1907-40,  P  W  R  1907  Col  1090 
P    I. 

800  Decree  for  possession  as  mortgagee 
passed  by  Civil  Court  and  the  mortgagee 
put  in  formal  possession.  6  P  R  1905  Rev. 
Sec  P  T  A  (XVI  of  1887)  S  14. 

301  To  sell  — Limitation  as  against  judg- 
ment-debtor—  Mortgage  with  power  of  sale 
— 1  itle  deeds — Power  of  mortgagee — 18  M  L 
J  367  Col  1525  P  I. 

802    By     husband    to    wife     to    defraud 


Mortgagee's  Rights    (Contd.) 

creditors— Suit  for  posseseion  on  ground  of 
foreclo-uro  -  Notice  of  foreclosure  held  in- 
valid Decree  for  piHSfssion  in  lif  u  of  mort- 
gage   money.     8  J»  L  R  190:3  Col  1072  P  I, 

303  To  sell  property  fiee  of  mortgage 
—  Payment  of  BhattH — Step  in  aid  of  txecu- 
tion.     3  B  L  U  275  Col  2015  P  I 

304  Pre-enip'iur)-  Sale— Vendee  ciealing 
charge  on  properly  a^ld  — Liability  for  chargo 
after  decree  by  right  of  pre  emptiou.  93  P 
R  1903.     See  ^lortgage    pro  crapiion. 

305  Uriufructuary  raortg^iga  Mortgageea 
suit  for  money  when  maintainuble— Z  ir-i- 
pe.shgi    lease       2  C  L  J    493  Col  619  P  I. 

306  To  bue  for  his  money— Usufructuary 
mortgagees  suit  —  Property  lost  through 
m)rtgagee3  default.  3  0  L  J  220  Col  625 
P   I. 

307  Mortgage-Mortgage  for  a  term  of  years 

—  Mortgagee  s    right    of  sale. 

Where  the  mortgagor  failed  to  convey 
to  the  mortgagee  any  right  in  a  part  of  the 
mortgaged  property,  and  also  failed  to  pay 
the  stipulated  in terest  as  agreed  upon,  held, 
that  the  mortgagee  was  released  Irom  the 
necessity  of  waiting  for  the  expiry  of  the 
term  of  the  mor  gage  before  exercising 
such  power  as  a  mortgagee  possesses  and 
that  be  was  entitled  to  bring  to  sale  the 
mortgaged  property  to  the  extent  of  the 
morlgvgor's  interest  in  it.  VENKA'l  RAO 
KRISHNAPPA  V.  MAHABLESHWAR.  26 
B  241  =  3,  BLE  876 

808  To  sue  for  his  money— Usufructuary 
mortgage--Previou3  mortgage- Decree  against 
the  same  property.  AWN  1905  P  61-2  A 
L  J  241  col  :    624    P  I. 

309     Suit  for  his  money   by  a  co-mortgage 

—  Mortgage  held  by  several  person.^  several- 
ly -Right  of  suit — Procedure.  15  M  L  J  496 
col  ;    881  P  II. 

810  To  surplus  sale  procpeds  'M.r'gig'-^ 
Transfer  of  Property  Acr.  (IV  of  13  2)  S  c. 
73— Landlords  claim  preferential.  6  C  L  J 
29  col  :    140  P    II. 

311  Tender  of  a  patta  by  mort,5[agor3  of 
parts  of  a  zamindar  village  giving  a  patta 
—Joint  or  several  patta.  16  M  L  J  6  col  : 
1622  PII. 

812  To  value  of  improvements  — Suit  based 
on  specific  mortgage  — Amendment  of  plaint, 
5  B  L  R  643    col  :   1436  P  I. 

(i)      MORTGA.GE    DUTIES 

818  Duty  of  mortgagor  to  pay  publio 
revenue  on  mortgaged  land.  26  M  385  col  : 
617  P  I. 

314     To  keep  accounts    of  rents  and  profits 

—  Interest.     95    P  L    R  1903  col  :  962  P  l. 
815     '^^   V^y   enhanced     revenue— Transfer 

of  Property  Act  (IV  of  1882),  Section  72^ 
Mortgage —  Redemption — Enhancement  of  re- 
venue—Inipruvtvinnts. 

To  a  suit  for  redemption  of  a  mortgage 
it  was  plea,ded  that  the  plaintiffs  in  oiddr  to 
redeem  must  pay  the  enhanced  ani'^unt  of 
revenue  which  the  defendants  had  to  pay 
on  accouat   of  the  mortgagors,  and  that  they 
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must  pay  the  amounts  oxpondod  by  tlio 
mortgagoo  on  the  construction  of  tlio  wolla. 
Tho  portion  of  the  proporty  in  whicli  the 
mortgagoo  bad  sunk  tho  wells  waa  acquir- 
ed by  the  mortgagee  subseqaontly  to  iho 
mortgage. 

Held,  that  tho  mortgagee  was  entitled 
to  the  amount  of  onhauced  revenue  paid 
by  him  and  interest  theroon  bvt  to  no  com 
pensatiou  for  tho  sinking  of  wells.  THE 
COLLEOTOR     OB^     ALIGARH     v.    BOHRA 

Ji^A^^'^^^  P^^-  8  A  I-  J  485  =  W  N  A., 
1906,  P  150 

3i6  Personal  liability  for  costs— Mort- 
gage decree.  17  ML  J  317 -30  M  464  col: 
C7U  P  I. 

317  Not  to  set  up  any  other  incumbrance 
against  his  own  — Sale  of  mortgaged  property 
for  arrears  of  Government  revenue.  A  W 
N  1905  P  75  -  25  A  371    col  :  311   PH. 

J,     Mortgagor's^bight. 

818  After  order  absolute  but  before  sale  — 
Pight  to  redeem -Stoppage  of  sale  by  pay - 
ment  of  mortgage  debt.  SOWN  684—31 
U  663.   (F  B),   Col :    665      and   682  P  I. 

319  To  compensation  for  a  portion  of 
his  mortgaged  property  acquired  for  public 
purposes.     17  P  R  1907     Col  :   862   P  I. 

820  To  have  transfer  or  acknowledgment 
in  his  favour  on  redemption— Purchase  of 
part  of  mortgaged  property  by  a  third  party. 
26  A  446    Col :    643  P  1. 

821  To  ignore  lease  by  mortgagor-Mort- 
gagor building  a  new  house  on  the  mortgag- 
ed land— Mortgagee  entitled  to  include  the 
new  bouse  in  his  security.  6  B  L  R  995,  996 
Col  :  628    P  I. 

822  To  ignore  mhse^uent  lease  by  mortgagor 
—  Decree  for  sale  of  mougagcd  property— Execu- 
tion—Purchase  hy  decree  hold.r — Suit  to  eject 
lessee— Lis  pendens— Transfer  of  Property  Act, 

A  obtained  a  decree  against  B  for  sale  of 
mortgaged  property  upon  his  mortgage.  Sub- 
eequent  to  the  decree  B  the  mortgagor  leased 
the  mortgaged  property  to  C.  In  execution 
ofitbe  decree,  the  mortgaged  property  was  sold 
and  purchased  by  A.  The  suit  was  for  dispos- 
session of  the  lessee,  defendant.  The  defen- 
dant pleaded  that  the  lease  was  fair  and 
binding  on  the  plaintiff,  having  regard  to  the 
fact,  that  there  was  no  active  prosecution  of 
plaintiff's  suit  for  a  number  of  years  so  as  to 
entitle  him  to  the  benefit  of  S.  52  of  the 
Transfer    of  Property  Act. 

Held,  »that  the  plaintif!  is  entitled 
to  a  decree.  It  is  unnecessary  for  the  plain- 
tiff to  call  in  aid  the  provisions  of  S.  52  of 
the  Transfer  of  1  roperty  Act,  because  in  no 
event  can  the  lessee,  who  derives  his  title 
from  the  mortgagor,  acquire  an  interest  in 
the  leased  property  prejudical  to  the  rights  of 
the  mortgagees,  who  become  the  auction 
purchasers  of  the  property.  A  mortgagor, 
ordinarily,  cannot,  without  the  concurrence 
of  his  mortgagee,  execute  a  lease  which  would 
be  binding  upon  the  mortgagee.  Ho  may 
exticute  ft  lease  which  may_  he  binding   upon 
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himself,  and  so  long  as  the  mortgagee  does 
not  inlorfero  with  tho  possession  of  tho  lessee, 
BO  long  may  tho  lessee  enjoy  the  benefits  of 
that  lease.  WAZIR  ALI  v.  MOTI  CIIAND, 
2  A  L  J  294. 

323  To  impose  casement  on  mortgaged 
proporty.     BS  P  R  1902     Col:     618    PI. 

324  To  insist  that  all  the  mortgaged  pro- 
perty bo  sold  before  a  decree  under  S.  90. 
Transfer  of  Property  Act.  33  0  890  Ool: 
085    P  I. 

325  To  proporty  sold  to  realise  Court  fees 
in  a  forma  pauperies  suit  — Property  sold 
subject  to  a  mortgaga.  AWN  1907  P  157— 
29  A  537   Col  :    1632   P  I. 

326  To  secure  property  from  deterioration 
— Suit  for  damages  by  mortgagee  against: 
wrongdoer.     28  M    208    Col:    1840  P  I. 

827  To  sue  for  land  revenue  advanced  — 
Jurisdiction  of  Court.  126  P  R  1906  Col: 
1473   P  I. 

328  To  sue  for  specific  performance  of 
agreement  to  lend  full  amount.  AWN  1908 
P  105  Col;    1159   P  I. 

(k)   Mortgage  by  whom. 

329  By  adult  and  a  minor  son  to  discharga 
father's  mortgage.     28    A    508   col :  1160  P  II, 

330  By  Budhist  wife— Right  of  wife  to 
mortgage  her  interest  in  joint  property  with- 
out her  husband's  consent.  U  B  R  1907 
PI.  i^ud/iis^  Law— Marriage,  Joint  property, 
col:   255    P  II. 

381  By  a  co-tenant— Deterioration  of 
mortgagor's  interest  by  act  of  other  co-ten- 
ant,    28  M  208  col :  1840  P  I. 

332  By  an  executor  of  testator's  estate- 
Voidable -Restitution — Consent  of  benefici- 
aries.    30  L  J    260   col  :   531    P  I. 

889  By  an  executor— Legatee  impeaching 
mortgage  — Legacy  charged  on  property.  12 
OWN  993  (P    C  )   col  :    1042  P   II. 

334     By    a  guardian — Probate — Necessity 

—  Divesting   of  excutor's    interest.     2    M  L  T 
343    col  :  532    P  I. 

835  By  a  guardian— Alienation  by  mother 
of  Ward'A  property.  52  P  R  1904  col  2114 
P  I. 

336     By   a    Hindu    female,   how    far   valid 

—  Possession    of  mortgagee  against    reversion- 
ers.    4  B  L  R    465  col  ;  1955    P  I. 

837  By  husband  of  paternal  grand  mother^ 
Dhammathats  Law  as  to  such  property— Share 
of  the  inheriting  party  in  case  of  divorce  by 
mutual  cansent — Redemption. 

In  the  case  Maung  Aung  Myat  sued 
for  a  f  share  of  the  inherited  property  of 
his  paternal  grandmother,  Ma  Ka,  which 
was  all  acquired  by  Ma  Ka  by  inheritance 
during    her   coverture    with   Maung  Sa. 

The  plaintif!,  who  is  still  a  minor,  ig 
the  only  grandson  of  Ma  Ka  and  Maung  Sa, 
who  had  three  children,  two  of  whom  died 
without  issue.  The  eldest  son,  Aung  Pyo, 
had  one  son.  Plaintiff,  Ma  Ka  died  about 
25  years  ago  ;  Aung  Pyo  died  about  13  years 
ago    and    Maung    Sa  about    11  years  ago. 

It  was  contended  that  the  suit  was  barr- 
ed by  limitation,  as  Aung  Pyo  had  12  years 
within   which   to   bring     the   suit  from  the 
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doalh  of  Mil  Ka.  It  waa,  therefore,  urged 
that  he  waa  barred  boforo  his  doath  aud 
that  Aung  Myat  waa  equally  barred  as 
claiming    through    him. 

Held,  that  it  waa  not  clear  that  Aung 
Pyo  waa  time  barred  bjforo  he  died,  as 
appellant,  l\Ia  Shwo  Hmon,  herself  stated 
that  at  hor  marriage  with  Mauug  Sa,  Auny 
Pyo  was  only  0  years  old,  and  that,  there- 
fore, ho  was  a  minor  when  his  moLher  died  ; 
and  because  Ma  Shvve  Hmoa  in  her  written 
atatoraeut  said  that  Aung  Fyo  died  11  years 
ago. 

It  was  farther  argued  that  plaintiffs' 
share  should  be  |  and  not  5,  land  inheri- 
ted during  marriage  by  husband  and  wife 
being   classed    as   lettetpwa. 

Held,  that,  throughout  the  Dhamma- 
thats,  it  was  recoguiscd  that  the  party  by 
whom  it  was  inherited  had  a  superior  right 
in  the  inherited  property  to  the  other  par- 
ty, and  that,  in  the  case  of  divorce  by  mu- 
tual consent,  for  instance,  the  inheriting 
party  takes  a  2/3  sharo,  because  ho  or  she 
is  the  party  through  whom  it  was  obtain- 
ed. U  B  R  1906  P  19  and  13  B  L  R  216 
followed. 

Held,  also,  that  the  rule  was  clearly  laid 
down  in  para.  226  of  the  Attachankepa,  ac- 
cording to  which  the  plaintiS  was  entitled  to 
a  I  share  of  his  grand-mother's  inherited 
property,  namely  the  1  72  acres  of  land  in 
suit.  There  were  two  mortgages  effected 
on  the  land  by  Maung  fca  after  Mauig  Ka's 
death,  which  he  was  untitled  to  effect.  Oae 
was  of  2'8l  acres  to  San  Dun  for  Rs,  80,  and 
the  other  of  the  other  of  the  remainder  of 
the  land  for  Rs  50  to  Mauug  Seik,  after- 
wards transferred    to    Maug  Shan  Gyi. 

Held,  that,  as  regards  ubo  mortgage  for 
Rs  5U,  plaiiiLili  was  not  entitled  to  claim 
possession  until  ho  had  paid  oH  the  morlg.g- 
ed  debt,  but  that  he  was  not  entitled  Lo  poA- 
session  of  ^  oa  paying  off  ■{  of  the  debt,  as 
the  mortgage  affccied  the  whole  laud  and 
was  not    divisible. 

Held,  as  regards  the  other  mortgage, 
that  the  plaintiff  bad  nothing  to  pay  to  any 
of  the  present  defendants  in  respect  of  this 
land  and  that  as  against  them  he  was  entitl- 
ed to  the  relief  prayed  for.  MA  SHWE 
HMON  V.  MvUNCi  AUNG  MY\T.  14  Bur 
L  R  117. 

838  By  Hiudu  mitakhra  father  — Legal 
necessity  -Sju's  suit— Cu«tom  —  Alienation. 
53  i>  R  1001—62  P  L  R  1901  {b\  B.)  col:  2102 
P  I. 

339  By  a  Hindu  widow -See  Hindu  Law 
—  Widow. 

840  By  a  Hiudu  widow— Attachment  in 
execution  of  decree  on  the  mortgage— Suit  by 
claimant  to  establish  his  right.  32  P  R  1901 
col  .  1530  P   I. 

341  By  landlord  to  tenant— No  merger 
of  rights  -Efiect  on  tenant's  rights.  21  A  187 
ool:    1528    P  II. 

842  By  manager  of  a  joint  estate— Ap- 
poiatmeutof  the    manager    subsequeutly  de- 
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dared  illegal,   olTect   of.     3    C  L   J   537    col  • 
952    P  II. 

343  By  mortgagee  of  his  rights— Righta 
of  sub  mortgagee  to  bring  to  sale  the  mort* 
gagoo  rights  of  his  mortgagor— Property.  29 
A  ;585  col    1310  P  II. 

344  By  mother  in  law  to  her  8on»in-la\W 
managing  her  property —Consideratioa  paid 
out  of  estate.     3MLT    28-5  col  :    1200    L'    II. 

345  By  occupancy  tenant — Usufructuary 
m.Drtgago — Tenancy  determiued-Now  lease  to 
morlgageotj  by  landlord- Whether  boLefit  ac- 
crues bo  mortgag  >r  2  A  L  J  583.  Stie  N  W  P 
Rent  Act  S.  6  j,nd  U  P  Tenancy    Act     S   20. 

346  By  Shikmi  tenure-holder— Merger  of 
mokarari  interest  iii  the  shikmi  tenure-liighd 
of  mortgagee  to  the  merged  interest,  33  O 
1212.     See  Meigcr.     No  6 

347  By  sou  of  the  owner  of  the  holding 
when  owner  alive  — Effct  of  mortgage  after 
owner's  death.     6  0  L  J  12,  13    (Jol  :    50  P  II, 

848  By  testator  of  p. opjrt.es  given  away 
to  testator's  mother  for  his  mjkiutenauce, 
17  M  L  J  622   Col  :  1308   P  II. 

(1)      INIORTGAGE    OP     WHAT. 

349  Of  birt  —  Exclusive  enjoyment  by 
one  heir — Extinguuhment  of  other's  rights, 
31  P  R  1903  Col  184  L^  II. 

350  01  chatGols  —  Jompotitioa  betweea 
registered  and  u.ireg.stered  document  — 
Hypothecation  (.f  moveable  properi-ioo.  9  0 
W  N  11  Ool  191  P  I. 

351  Of  commm  land  by  some  proprietors 
of  their  shares  -  RuUiiipiij  i—RigJU  of  as- 
signee from  sumi  of  the  mortgagors  to  redeem 
the  whole    morig  ige. 

Certain  proprietors  in  the  shamilat  of 
a  village  mortgiged  their  shares  in  it  to 
the  defendants  wuj  were  also  co  sharera 
ill  the  shamilat.  Tne  plaintiffs  as  purohj,- 
sers  from  soma    oi  the    mortgagors    aued  the 

I  mortgagees,  imploadi.ig  Lhe  other  proprie- 
tors   as    co-defji.dauts,     for     redemption     of 

'  the  whole  mortgage  on  payment  of  the 
whole  of  the  m  ji  tg  ige  debt.  It  was  con- 
tended for  the  mortgagee  defendants  that 
since  they  were  co  sharets  in  the  lat'd,  the 
plaiutiRs  could  not  redeem  without  first 
eficcUiig    partition. 

Held,  "that  the  plaintiffs  were  entitled 
to  redeem  the  whole  morigage  and  enter 
into  i  int  p03sea.-5ion  wilh  tlio  m  jrtgiigeea 
upon  payment  of  the  wliole  amount  o£ 
the  morigvge  money.  B.\Hli\M  iCH.-vN  v, 
SAIDAL  KHAN.    2PR  1904=48,  P    LR 

1904- 

358  Of  common  land— Loss  of  security 
-Mortge^gees  right.  89  P  R  1903  Col  103 
P    II. 

35s  Of  impartible  Zjmiudari -Mortg  iga 
of  a  Zomindari  which  is  impartible  by  .lie 
holder  thereof  and  the  members  of  Insk 
family.  2  M  L  T  167-30,  M  255  Col  G5T 
P  1. 

354  Of  insurance  policy  -Cause  of  actiout 
7  B  L  R  138  col  :  1113  P  I. 

856  Of  Joint  property— Of  Joint  piopery 
by  a   joint   owner— Liability   of  share  of   mJrr^^ 
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g  a  gar— Partition.    Effect  of. 

la  this  case  out  of  six  houses  belonging 
ointly  to  UJand  RD  five  wore  mortgaged 
jl)y  R  J  to  the  predecessors  iti  interest  of  the 
plaintiff.  The  remaining  house  was  subao 
quently  sold  by  K  J  to  the  defendant.  On 
partition,  the  house  sold  to  the  defendant  was 
allotted  to  share  of  R  J  and  the  five  mortgag- 
ed houses  were  allotted  to  the  share  of  R  D. 
The  defendant  contended  that  the  house  sold 
to  him  could  not  bo  sold  to  satisfy  the  mort- 
gage on  the  suit  of  the  plaintiff. 

Held,  that  the  contention  was  not  valid, 
for  the  sale  of  the  house  by  the  mortgagor  did 
not  prejudicially  affect  the  rights  of  the  mort- 
gagees and  their  representative  iu  interest, 
the  plaintiff,  the  mortgagees  being  entitled 
to  thelprcporty  which  may  eventually  fall 
on  partition  to  the  martgagor,  L  R  I  A  1  p. 
IOC,  sc.,21  W  R.,  233  referred  to.  CHAU- 
DHIII  ALLA  BAKHSH  v.  GOBIND  RAM. 
2  P  R  1906  =  10  P  L  R  1906 

^  356  Of  joint  property  —  Undividsd  village- 
Shareholder — Mortgage  of  a  holding— Occu- 
pancy tenant  — Consent  of  the  landlord—Parti- 
tion of  the  holding  ^Decree  for  foreclosure — 
Dscree  absolute — Possession — Ejectment. 

A,  a  shareholder  iu  an  undivided  village, 
took  a  mortgage  of  his  holding  from  an  oc- 
cupancy tenant  without  the  consent  of  the 
landlord.  At  a  sul>sequent  partition  the  hold- 
ing was  allotted  to  the  patti  of  B. 

A  sued  on  his  mortgage,  obtained  a  decree 
for  foreclosure  which  was  made  absolute  and 
was    put  in  possession    by  the  Court. 

Hdd,  that  B  was  entitled  to  eject  A  from 
the  holding.  10  C  P  L  R  37,  10  C  P  L  R  40, 
26  0  553,  27  0  473,  26  C  553  referred  to. 
BHUTI  DHIMAR  v.  PBMA  CHAMAR.  17 
C  ?  L  R  17 

357     Of  joint   property— Partition  of   mort- 
gaged property-  Estoppel 

N  who  owned  a  number  of  houses  as  a 
j)int  holding  with  S  mortgagf  d  one  of  them 
the  subject  of  dispute  to  R  in  his  own  name. 
Subsequently  S  mortgaged  the  whole  of  the 
houses  to  A.  A  partition  took  place  between 
N  and  S  which  was  carried  *out  by  the  Civil 
Couit.  Thereby  S.  got  the  equity  of  redemp- 
tion of  the  house  that  was  the  subject  of 
the  dispute,  subject  to  such  mortgage.  After 
that,  one  M  in  execution  of  a  money  decree 
against  S.  had  the  house  sold  subject  to  the 
charge  Hu  favour  eof  R.  The  auction-pur- 
chaser B  paid  off  the  mortgage  in  favour  of 
R.  A  in  the  meantime  brought  a  suit  against 
N  and  S  on  his  mortgage,  and  obtained  a 
decree  against  the  property  which  was  appor- 
tioned to  S.A,  then  sought  to  execute  the 
decree  against  the  house  in  dispute  in  the 
possession  of  B  Ifc  appeared  that  A  was  fully 
aware  of  the  proceeding  in  which  the  house 
was  sold,  and  purchased  by  B,  and  did  not 
give  any    warning  of  his  right. 

Held,  that  A,  on  account  of  his  silence, 
was  estopped  from  enforcing  his  lion  over  the 
house  and  that  B  having  purchased  the 
house  in  good   faith  at  an  open  sale   without 
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notice  of  the  mortgage  to  A,  was  entitled  itl 
equity  to  the  house.  AZIZ  BEGAM  v.  MO- 
HAN LAL  33  P  E  1906  =  132  P  L  R 
1908. 

358  Of  joint  property—Mortgage  of  ao 
undivided  interest  by  a  coparcenar  —  Suit  by 
a  CO  parcener  to  set  aside  mortgage.  10  O  0 
289   col    1217   P    11. 

359  Of  joint  property-Charge  of  the 
mortgage  upon  the  mortgaged  property- 
Mortgage  not  bound  by  tha  partition,  8  B 
L    R   550   col    1217    P   IL 

360  Of  joint  property— Mortgage  decree 
against  mortgagors,  if  available.  4  C  L  J  543 
col   650   P    I. 

861  Of  Joint  properly— Construction  of  dec- 
ree— Receiver — Money  decree  against  joint  ow- 
ners— Attaching  creditor's  right  to  priority 
over  mortgagee. 

Where  a  receiver  of  joint  property  mort- 
gaged that  property  to  another  after  a  money 
decree  had  been  'obtained  against  the  ow- 
ners, but  had  executed  the  mortgage  previ- 
ous to  the  attachment. 

Hild,  that  the  attaching  creditors  were 
not  entitled  to  priority  over  the  mortgagee, 
—HARUMBO  NATH  BANERJEE  v  8ATISH 
CHANDRA    MUKERJEE,   33  C    1175.; 

362  Of  joint  property- Mortgage  of  un- 
divided share.  12  C  W  N  373—35  0  388.  Sea 
Partition. 

363  Of  joint  property  which  subsequently 
became  separate  property  of  mortgagor — Suit 
for  redemption — Sub  mortgagee,  a  person  hav- 
ing an  interest  in  rnortgaged  property  -Mort* 
gagee,  right  of  to  redeem  sub  mortgage — Trans- 
fer of  Property  Act  {17  of  1882),  S.  43,  85, 
86   and    92. 

This  was  a  suit  for  redemption  of  a 
mortgage.  The  plaintiffs  alleged  that  R  D, 
owned  a  4-bisvva  share  in  a  village  which 
included  6  plots  of  sir  lands;  that  R  D  in 
1850.  mortgaged  the  share  and  sir  lands  to 
one  R  N  who,  in  turn,  sub  mortgaged  to  J 
G  that  R  D  died  leaving  a  son,  B  P  during 
whose  minority  A  P  a  ^o  sharer  in  the 
village,  paid  off  the  mortgage  effected  by 
R  D  obtained  possession  and  held  it  as  a 
mortgagee  himself  ;  that  thereafter  on  June 
28th,  1875,  A  P  mortgaged  the  six  plots 
with  four  others  to  C,  father  of  defendants 
Nos  1  and  2,  for  Rs.  170.  This  was  the 
mortgage  which  was  now  nought  to  be  |re- 
deemed.  As  regards  the  first  6  plots,  the 
plaintiff  says  that  on  February  26th,  1880, 
B  P  redeemed  the  mortgage  and  obtained 
possession  of  the  share  from  A  P  exclud- 
ing the  six  plots  which  remained  in  the 
possession  of  G  as  sub-mortgagee,  that  oa 
January  20Lb,  1887,  B  P.'s  widow,  R  B 
acquired  from  A  L,  the  son  of  A  P,  the 
right  to  redeem  the  sub  mortgage  of  1875 
and  that  on  May  30th,  1892,  R  B  transferr- 
ed all  her  rights  to  the  plaintiff.  He  fur- 
ther stated  that  he  took  the  precaution  of 
obtaining  from  A  L  on  March  23rd,  1893, 
a  sale  deed  of  any  rights  that  he  might  still 
have  in   the  six  plots  as  heir  of   A  P,    He 
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contendod  thah  r.il.Iior  undpr  his  purchase 
from  II  B  in  ^['ly,  1892,  or  under  the  dood 
of  Mai-oh,  1893,  ho  ha3  acquired  tho  right 
to  redeem  the  mortgage  of  1875,  so  far  as 
the  six    plots    were   ooacorned. 

As  regards  the  remaining  4  plots,  he 
said  that  A  P  was  the  superior  proprietor 
and  his  son  A  L  the  under-propriator  of 
them,  that  nevertheless  A  P' by  deed  of  1875 
mortgaged  both  his  own  and  his  son's  rights 
that  the  plaintiff  purchased  the  under  pro- 
prietary right  from  A  L  on  August  17th, 
189G  and  had  thus  acquired  the  right  to 
ledeem  the  mortgage  of  1875  in  respect  of 
these  plots.  As  to  the  four  plots  it  was 
proved  that  the  defendants  1  and  2  by  ddeds 
of  November,  1877,  and  July,  1879  purchased 
the  superior  proprietary  rights  in  these  plots. 
In  the  mortgage  of  1875,  A  P  did  not  spe- 
cify exactly  what  sort  of  right  he  was  mort- 
gaging and  therefore  until  the  contrary  was 
established  it  m^ust  be  presumed  that  he 
mortgaged  his  own  right,  i.e.,  the  superior 
proprietary  right.  That  right  had  been 
acquired  by  defendants  1  and  2.  Regard- 
ing the  other  G  plots  it  was  found  that  they 
did  not  originally  form  part  of  the  4  biswas 
share  of  R  D,  hut  were  the  joint  property 
of  all  the  oo-shacers;  that  R  D  had  no  right 
to  mortgage  them  but  did  so;  that  the 
mortgage  was  taken  over  by  A  P  and  uUi 
mately  redeemed  by  B  P  who  then  obtain- 
ed possession  of  the  sha^re.  This  redemption 
W&3  effected  out  of  Court.  The  six  plots  were, 
aubaequently,  allotted  to  R  B  on  the  partition 
of  the  village^ 

Held,  with  regard  to  the  four  plots  that 
the  acquisition  by  the  plaintifl  of  the  under- 
proprietary  right  In  the  plots  could  not  en- 
title him  to  redeem  tho  mortgage  of  the 
superior  rig.ht  though  >t  might  entitle  him  to 
sue  for  possession  of  the  plots  as  an  under- 
proprietor. 

Held,  as  to  the  six  plots  that  R  D' mort- 
gaged them  as  his  separa-'a  property,  and 
they  wer«  sub  mortgaged  to  the  father  of 
defendants  1  and  2.  They  subsequently  be- 
oame,  on  partition,  the  aparate  property  of 
the  owner  of  the  shar«  and  the  mortgage 
and  sub  mx)rtgage  were  as  valid  as  if  the  plots 
had  all  along  been  the  separate  property  of  the 
owner    of  the  shar^.  I 

Held,  further,    that  a  sub-mortgagee   ia  a  ! 
person   who  has  an  interest  in  the  mortgaged  i 
property    within    the    meaning    of  sec.    85   of  \ 
the    Transfer   of    Property    Act.    and    that  he 
shouid  be  made  a  party   to  a  suit  for  redemp-  j 
tion  of  the  original  naortgage.     In  such  a  suit  ^ 
tho  mortgagor   should    first    be   given  an    op 
portuuity    of    redeemiug.   the  mortgage  made  i 
by  him  and  securing    goseession  of   the  whole 
property,    a-nd  if  he    failed  to  do   so  the  mort 
gagoo     would    be    given    &n     opportunity    of  i 
Eedetming    tie    submortgage  made    by    him  | 
and  securing  possession    of    the  property    af- 
fceoted    by    it. 

Held,  also,  that  B  P.'d  right  to  redeem 
the&ub-mortgflig.Q  passed  on  his  death  to  his 
widiQw,    R  B,  who  iby  a.  deed,  ^dated.    the  | 
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30th  May,  1892,  sold  those  rights  to  the 
plaintiff  ;  tho  terms  of  the  dood  being  very 
wide,  including  tho  right  to  redeem  t!iat 
portion  of  tho  share  which  wa^  hold  ia 
mortgage  by  tho  fithcr  of  the  defendants 
1  and    2. 

Held,  also,  that  the  plaintifl  did  not  ac- 
quire this  right  by  virtue  of  tht  sale-deed, 
dated  the  18rd  March,  1893. 

Held,  thercforo,  that  tho  mortgagee's 
right  to  rodoera  tho  sub-mortgago  had  not 
paaaed  to  tho  plaintiff,  but  that  the  right 
of  redemption  which  was  originally  vested 
in  the  mortgagor,  B  P,  is  now»vestod  in  the 
plaintiff.  LACHMI  NARaIN  v.  BABU  SHEO 
DAYAL    SINGH,  6  0  C  335. 

864  Of  jote  land  — Assignee  of  equity  of 
rede?nption— Question  of  invalidity  of  mortgage 
— Suit. 

The  plaintiffs  brought  the  present  sulk 
on  a  mortgage  of  certain  jotes  against  the 
mortgagors  and  the  assignees  of  the  equity 
of  redemption  in  the  mortgaged  jotes  and 
as  such  entitled  to  redeem.  The  mortgagors 
did  not  defend  the  suit  and  the  assigneoa 
pleaded  that  the  mortgage  was  invalid  aa 
against  them  because  they  were  the  land- 
lords of  the  property  and  the  mortgaged 
jotes  were  not  transferable.  The  assignees 
were  landlords  of  a  portion  of  tha  mort- 
gaged j^tes  and  assignees  of  the  equity  of 
redemption  of  the  rest.  They  did  not  ask 
to  redeem.  The  Original  and  the  Appellate 
Courts  found  that  the  jotes  were  not  trans- 
ferable, and  decree  was  passed  in  respect 
of  that  portion  of  the  mortgaged  property 
in  which  tha  assignees  had  no  interest  as 
landlords.  In  the  High  Court  it  was  con- 
tended for  the  plain tif;s  that  lower  Courts 
were  not  competent  to  go  into  the  ques- 
tion of  the  transferability  of  the  jotes  and 
that  this  v/as  not  a  fit,  matter  for  discussion 
in  aisuit  merely, to  realise  a  mortgage  secur- 
ity. 

Held,  that  the  lower  Courts  were  com- 
petent to  try  the  que=!tion  and  the  conten- 
tion had  no  force.  12  Cil  414  referred  to. 
HARE  KISHNA  BHOWMIi.  v.  ROBERT 
WAT.SON   AND  CO.     8  C  W  N  365 

365  Of  lease— As'sigiimjiic  of  lease-hold 
property — Mortgagee  put  in  possession-Liabi- 
lity of  mortgagee  to  pay  rant.  29  B  391  Col: 
1505  P  II. 

366  Of  mortgagee's  rigbt-Suit  by  sub- 
morigigeo  for  sale  of  mortgage  right-Original 
mortgagor  not  a  necessary  party— Decree  for 
sale  of  mortgagee  rights  cannot  be  passed. 
27  A  511  Col  .    654    P  I. 

387  Of  moveable  property— Delivery  of 
possession  of  viovcnhlepropeity  to  mortgage. 

A  mortgage  of  movoAblo  property  is  re- 
oogni^ied  as  a  valid  transaction  and  ia  not 
invalidated  by  tho  fact  that  the  posses- 
sion of  the  property  is  not  delivered  to  tha 
m/irtgagee,  in  other  woris,  delivery  of  the 
property  to  the  mortgagee  is  not  essential. -- 
RO-n.\N    r,AL   •;.  UIM:<AO,  6  OC-,280- 

a6.3    Of  Naiuadari  rights— Custom— Ganda- 
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2}ur  Tract,  D   I.   Khan  District. 

IL'ld,  follow' ng  No  21  Punjab  Tlocord, 
3S71,  that  in  tho  Gandnpur  Tract  of  Iho  D.  I. 
Khan  District  a  niavv;«rlari  niortg-igafj  ma)'. 
liy  ouslcm,  ncquiro  righLa  in  Lho  lauds  hold 
niawadari  by  him,  wliich  are  not  extinguish- 
e;l  by  thr>  redemption  of  tho  mortgage  under 
which  he  iiiilds.  The  mortgagors  arc  ontitl 
ed  to  rodcora  tho  niawadnri  mortgage,  but 
euch  redi-mption  does  not  give  them  any 
r'gliis  to  imnicdialo  physical  possession  of 
any  land  held  in  cuUivnl ing  possession  by 
tenants,  whether  those  tGnauts  are  the  nia- 
vndars  whoso  raortgige  is  rcdeerad  or  others. 
]\IU^A^TM^D  HASSAN  KHAN  v.  MU- 
jrAMM,'  D  GUL  KUAN.  40  P  R  1901  =  P  L 
B    93  of  1901 

36;)  Of  minor's  property  to  secure  loan 
Banctioned  by  Court — "nurt's  duty  to  fix 
rate  of  inlerrst.  AWN  1908  P  75—30  A 
188  col:   813  P  I. 

370  Of  nonexistent  prc^perty -Power  of 
proprietor  to  deal  after  default.  7  0  L  J 
387  col  U  P  II. 

871  Of  nontransferable  holding — Mort- 
gagee auction  purchaser — Mortgagor,  interest 
of  7  0  L  J  72  -  12,  G  \Y  N  899  Col  129 
P    IT. 

872  Of  occupancy  rights— INTortgaged  pro- 
p8rt>y  wholly  iio'i-saleable.  4  A  L  J  157—29, 
A  260  Col  60 IP  I. 

873  Of  occupancy  rights  to  landlord — Suit 
for  foreclosure.  —  Wronpftd  possession  obtained 
hy  landlord. — His  liability    to  account. 

A  raulguzar  took  a  mortgage  of  the 
lands  of  his  occupancy  tenant  B  and  sued 
bim  for  a  decree  for  foreclosure.  He  had  2 
yo'.rs  before  the  suit,  wrongfully  cjicted  B 
and  entered  into  possession  of  the  lands 
and  B  contendod  in  this  suit  that  A  was 
bound  to  aecouat  to  B  for  the  profits  he 
made  out  of  the  lands  afte^  h«  trespassed 
upon  them  and  that  such  profits  must 
be  set   off  against    the  mortgage  debt. 

Meld,  that  the  position  of  a  mortgagee 
is  not  adverse.  6  0  P  L  R  109,  10  G  P  L  R  65; 
18  A  329  referred  to,  to  the  mortgagor  and 
that  the  plaintiff,  who  took  possession, 
b'^ing  the  mortgagee,  took  possession  as 
m  irtgagee  and  the  fact  that  he  was  also 
landlord  does  not  make  his  taking  pos- 
session amount  to  an  ejectment  of  his  te- 
rm nts  and  that  he  was,  therefore,  bound 
to  account  t©  the  defendants  for  the  profits 
of  his  possession.  7  W  R  -^0,  16  B  184  follow- 
ed.    PRABHUDAN     V.    BHIKULAL.      2  N 

374  Of  occupancy  righs— Mortgagee  can- 
not acquire  occupancy  rights  by  adverse 
possession  against  the  landlord  8  P  R  1905 
Rev.  See  Punjab  Tenancy  Act  XVI  of  1887 
Ss.  5.  9 

375  Of  occupancy  rights — Previous  mort- 
gage—Purchase by  landlord  of  anon-trans- 
ferable holding  in  execution.  12  G  W  N  721 
Col  9'^4  PTI. 

376  Of  (-ccupancy  rights  by  way  of  condi- 
tional sale-11  P  R  190A— ii,  P  L  B  I90i.  QeQ 
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Punj  lb  Alienation  of  Land  Act  (XIII  of  1900(> 
Ss.  2  and  9. 

377  Of  occupancy  rights  -Landlord  and 
tenant— Mortgagee  of  tcnmU's  h  Idiug  under 
decree  of  Court-  Suit  by  lavdhnd  for  posses- 
sion ngainst--Usvfrvcluarv  vvirlgage  by  tenant 
having  non  tiansferabh  right  in  land,  effect 
of,  against  landlord- -Relii' qui shment  of  holding 
by  tenant  oflcr  transfer  cf  i'  to  a  third  party- 
Landlord's  right  as  agnin^t  transferee  in  case 
(f --Occupancy  rights--Tenant  holding  for  a 
term  under  a  deed—neVn:quishm"nt.  vf  hold.- 
ing  E  ghts  of  tenant  h>hlivg  for  a  te^m  under 
a  deed,  a  tenant  holding  under  d  cree  of 
Conrt,  an  occupancy  tenant,  or  a.  statutory 
tenant  as  regards- Rent  ActfXXII  of  lS86f, 
Ss.  5,  20,  and  30— Transfer  of  Property  Act 
(IV  of  1882),  S.  6cl   {i). 

At  the  Settlement  in  1867,  D.  and  others 
sued  for  under  proprietary  rights  on  the 
streigth  of  being  old  zemindars.  They  were 
noti  able  to  estaliah  their  claim,  but  aa 
a  m^atter  of  grnce,  the  talukdar  allowed 
them  to  have  a  decree  for  kabzadari  at  the 
rent  which  they  were  paying  They  wer» 
thus  allowed  aright  torotai'^  tho  land  afe 
a  certain  fixed  rate  of  rent.  Some  of  D's 
puccpssors  mortgaged  some  of  this  land  to- 
the  defendant  and  then  vnlu'itarily  re- 
linquished their  folding  to  the  owner  ot 
the  village  who  brought  a  suit  to  eject  the 
defendant. 

Held,  by  Wells,  0.  J.  C,  tbafc  the  de- 
fendant-mortgagors were  tenants  under  the 
Gudh  Rent  Act,  not  being  under-proprie- 
tors  ;  that  u»der  section  20  of  the  Act.  they 
were  entitled  to  relinquish  their  holdings 
at  the  end  nf  any  ngricnltural  year  and 
the  landlord  was  bound  to  accept  the 
relinquishment  though  he  could  not  eject 
the  tenant  ;  that  the  relinqnishment  by 
them  put  an  end  to  the  tenancy.  Tbe 
plaintiff's  claim  therefore  should  not  ba 
dismissed.  That  the  Settlement  decree  gave 
th«  mortgagors  an  occupancy  right  in  the 
ordinary  meaning  of  the  word  and  not  o! 
the  nature  described  in  sectioB  5  of  the 
Oudh  Rent  Act  which  arises  in  a  particular 
way,  and  the  transfer  of  such  a  right  is 
of  no  effect  under  section  6  of  the  Transfer 
of  Property  Act. 

Held,  by  Chamier,  A.  J,  0..  that,  under 
the  decree  of  the  Settlement  Court  D.  ob- 
tained a  non-transferable  right  to  hold  the 
land  at  a  fixed  rent  and  the  usufructuary 
mortgage  of  the  land  made  by  his  -succes- 
sors in  favour  of  the  defendant  was  invalid 
and  inoperative  against  tho  landlord.  A 
tenant  with  right  of  occupancy  or  a  tenant 
holding  under  a  decree  of  Court  in  Oudh 
is  in  a  different  position  from  that  held  by 
a  tenant  for  a  term  under  a  deed  The  lat- 
ter oannot  relinquish  his  tenancy  except 
in  accordance  with  his  lease  ;  whereas  a 
tenant  with  a  right  of  occupancy  under 
section  5  of  the  Oudh  Rept  Act  or  a  tenant 
"h^ldiiig  uuder  a  dojree  of  Court,"  may, 
under    section    20  of   the    Act,    relinquish 
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his  tenancy  at  the  end  of  any  year  by  giv- 
ing bis  landlord  notice  on  or  before  March 
15th.  A  statutory  tenant  may  also  relin- 
quish his  tenancy  under  S.  20  of  the  Rent 
Act,  tliough  entitled  to  retain  his  holding; 
for  seven  years  under  S.  3G  of  the  Act. 
JANG  BAHADUR  v.  R.4K  RAJA.  7  0C 
265. 

878  Occjipavcy  right  in  land  sold  in  exe- 
cuiiofL  (if  decr(e--Moilgage  of — Oudh  Laws 
Act  (XVIII  of  1876).  s.  as— Oudh  Rent  Act 
(XXIIof  J886J.  S.5.  I 

R.  S.  sued    for  oancelment    of    a      mort-  ! 
gage  executed  in    favour    of      A  S  by  T,    who  ! 
held  certain  proprietary  rights     which    were 
Bold  in  execution    of  a    decree    and  the    land 
iu  question    was    reserved  to  him    in    oecu-  i 

Eancy  right  under    section    25    of   the    Oudh  | 
aws  Act.   R  S  (the  plaintif!)    is   now    iu    the 
position    of  the    proprietor.  i 

Held,  that  a  person    to    whom    a    holding  ' 
has   been    reserved  under   s  otion    25   of    the 
Oudh    Laws    Act,  has  nothing  but  a  right    to 
cultivate  and  occupy  and  is  in  no  better  posi-  \ 
tion  than  an  occupancy  tenant,  although  hia 


Mortgragre,  Of  what    (Contd.) 

sons— Suit  by  suooessor— Of  a  mahant— Mis- 
joinder of  causes  of  action.  30  P  R  1903-35 
P  W  R  1908    col  ;    1940    P  [. 

383  Of  property  to  come  into  existence  ia 
future— Suit  against  Official  Acsignco  for  pro- 
perty improperly  seized.  31  C  6G7  col  :  1414 
P  II. 

384  Of  right  in  the  property  sought  to 
be  pre  empted— Charge-Property  mortgaged 
not  at  date  of  execution  belonging  to  the 
mortg<gor.     29   A  1G3    col  :    94G  P  L  ■ . 

385  Of  service  Tonure-Soa  of  mortgagor 
taking  the  office--Mortgage  not  enforceable 
against.     15  Ml.  J  10    col:    132G  P   II. 

386  Of  sir  Fields-  Sale  of  a  village  for 
arrears  of  Revenue.  17  G  P  L  R  1901  P.  33 
col  :  3GG  P    M. 

887  Of  tenant  rights-Sale  of  holding  un- 
der a  collusive  decree  for  rent  in  favour  of 
landlord — Mortgagee's  line  against  landlord 
purchaser.     32   0  283    col  :    1071    P    II. 

888  Of  undivided  share— Partition.  Effect 
of,  on  mortgagee's  right.  24  A  483  col  ;  1224 
P  II. 

889  Of   zari  peshgi— Lease— Part  of  mort- 


righs  are  not  governed    by    section    5    of    the  j  gaged  property  in  possession  of  a  third  party 
Oudh  Rent     Act.     The      mortgage     therefore  I  4  A  L  J  249  col  :  1879    P  I. 


in    favour      of    B  S    was    invalid.     BODHA  ! 
SINGH    V.    RAM     SUMRAN,     7    O  C  312 

379  Of  remaining  joint  property  after 
Bale— Sharer  of  his  share — Mortgage  or  sale. 
145    P  R     1906.     See   Pre-emption 

880  Of  plaintain  plantation — Trees  on 
land  purchased  by,  tenant — Mortgage  of  trees 
by  tenant — Rights  of  mortgagee  on  termination 
of  lease L— an dlord  and  Tenant. 

Where  the  tenant  purchased  from  the 
landlord  the  trees  standing  on  the  land  leas- 
ed to  him  and  mortgaged  them  to  a  third 
party— 

Held,  that  upon  the    termination     of  the 


(m)  Mortgage  suit. 

890  Against  agriculturists— Juriediction, 
I  S  L  R  246   col  :    208    P  II. 

891  Against  executants— IManaging  mem- 
bers   of    a    Hindu     family Subsequent    suit 

against   other    members   oi  the  family.     25  A 
163  col  :    1411    P  I. 

892  By  Benamidar  of  a  mortgagee  to 
put  mortgagors  into  difficulty— Conveyance 
without  consideration,  test  of.  12  G  W  N 
409    col  :    25  P  II. 

393  Conditional — Foreclosure  decree  passed 
in  a—Natnre  of  suit.  T  P  A  IV  of  1^82  Ss  66 
and    37— Nature   of  proceedings    u>ider  sectioij. 


lease  the  tenant  and  his    mortgagee    did    not  \  —Whether  suit  is   to   he    regarded    as    pending 

Jose  their  rights  iu    the     trees   although     the     ---■■'    ' *  ,      ,     ,  . 

landlord,  in  execution  of  a  decree  upon  a 
subsequent  mortgage,  had  purchased  the 
tenant's  interest  in  the  trees  subject  to  the 
right  of  the  prior  mortgagee  (i^ee  M  L  J,  1901, 
page  341).  RANGASAMI  KONAN  v.  SEL 
L^Pl'ERUMAL  PADAYACHI.  13  M  L  / 
1903  P  3. 


881  Of  plaintain  plaidalion— Trees  on 
land  purchased  by  tenant— Mortgage  of  trees 
ly  tenant  — Rights  of  mortgng^'e  upon  termina- 
Hunof  leaae-  Landlo'd    and    Tenant. 

Per  Moore,  J.  Where  the  tenant  pur- 
chased from  the  landlord  the  trees  standing 
on    the    laud    leased   to    him    and    mortgaged 


zmtil  decree  is  made  absolute— Appeal. 
I  Held,    that   proceedings,  under    S    87    of 

I  the  Transfer  of  Property  Act,  are  regarded 
I  by  the  Legislature  as  a  continuation  of  the 
'  suit  referred  to  in  S  66  of  that  Act.  There- 
fore, a  mortgage  suit  must  be  held  to  be 
pending  until  the  decree  conditional,  refer- 
I  red  to  in    S    66,    has  been    made    absolute,    or 


until  the  payment  made  by  that  dcciee  baa 
been  validly  made,  where  the  point  in  issue 
is,  whether  an  appeal  lies  from  order  made 
in  the  course  of  such  proceedings.  3  C  W  N 
756  lief.  1  N  L  R  143,  2  N*L  R  178  fol.  3  N  L 
R  55  not  fol, 
^  ^  S   87    of  the    Transfer     of    Property    Act; 

them  to  a  third  party,  luld,  that  upon  the  does  not  con  template  the  framing  of  a  separate 
termination  of  the  lease  the  tenant  and  his  decree  in  the  event  of  payment  being  made 
mortgagee  lopt  all  right  in  the  trees,  allhuugh  as  ordered  in  the  decree  conditional.  GAN- 
the  landlord  in  execution  of  a  decree  upon  a  PATI  v.  I>AJI.  4  N  L  R,  168- 
subsequent  mortgage  had  purchassid  the  te-  |  39i  To  declare  that  a*' usufructuary  mort- 
uant's  interest  in  the  ^rees  suhj.<ct,  to  the  right  i  gage  is  nominal  and  invalid- Recital  in  mort- 
of  Lbe  prior  mortgagee.  DWIES  J  CONTliA  ;  gage  deed  as  to  consideration-  Usufi  ucluaiu 
^iA^GASAMl  KONAN  V.  SELLA  PEHUMAL  !  vi 'ftg^jge-Suit  to  declare  it  fraudulent,  and 
Pa  I)  •■  YACHI  .     11  M  L  J  1901    P  341  I  wiihoiH  con  side  talion. 

38ii     01  pre  pel  Ly    atLuch.u    tu  it  li^.o  Uo  ia-  i  Tho  recital    iu  a  mortgnga  deed  that    tha 

Btitutions- Various  mortgages  bo  diliereut  per-    oonsiderabion  hag  been  paid  is  no   evidenoe 
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Dgaiost  third  parties  and  tho  onus  is  upon 
tlio  mortgagees  to  prove  afdri-nativoly  tho  rt^al- 
ity  aud  iicco-^sity  of  tha  trausaotiou.  G.  C 
2G3,^   17    A  423  referred  to. 

The  recital  in  the  deed  is  weighty  evi- 
dotioo  against  tho  mortgagor  ho^vover  and 
Iho  onus  lies  upon  him  to  establish  that  tho 
statement  contained  in  tho  deed  is  untrue. 
What  a  pirty  himself  admits  to  bo  tirue  may 
reasonably  bj  presumed  to  bo  so,  but  tho 
party  may  prove  the  statpmont  to  have  been 
mistaken  or  untrue.  G  M  and  W  GG4  ;  34 
1  A«27  referred  to,  GHUUPHEKNI  v.  PUR- 
MESH  A  R  DY  \h  DUBEY.    5  C  L  J  653- 

8&6  Decree  on  a  property  mortgaged  not 
belonging  to     mortgagor  —  Decree    upon   tnort 

goge — Decree-holder    purchaser No     second 

decree  for  money—No  right  to  recover  property 
not  mortgaged. 

A  mortgagee,  after  obtaining  a  decree 
for  money,  is  not  entitled  to  another  decree 
for  money  on  th«  ground  that  the  land 
mortgaged  to  him  does  nob  belong  to  his 
mortgagor. 

Where  a  family  consisting  of  two  brothers 
owned  two  plots  of  land  and,  in  a  partikion^ 
each  got  one  plot,  one  of  the  brothers  mort- 
gaged the  plot  which  fell  to  the  share  of  the 
other  and  the  mortgagee  obtained  a  decree 
for  sale  or  the  property  mortgaged  and  pur- 
ohaaed  it  himself,  the  decree-holder  pur- 
chaser will  not  be  entitled  to  recover  the 
plot  actually  belonging  to  his  mortga,gor. 
LAKSHMAMMA  v,  KRISHNIAH.  14  M  L 
J  490. 

896  To  enforce  mortgage— Minor's  pro- 
perty mortgaged  by  natural  guardian— Par- 
ties—Interest.     5  C  L  J  542      Col ;    1101  P  II. 

897  To  enforce  mortgage— Parties  fram- 
ing of — Suit  on  mortgage  bond— Person 
claiming  under  param^oaut  title  — Misjoin- 
der of    parties.     33  G  425  Ool  :  65a  P  I. 

898  To  e)ifoTce  mortgage  — Panition  subse- 
quent—Right of  .purchasers  of  eouity  of  re- 
demption from  mortgagors — Priority  —  Suhrcga- 
tion  of—  Release  of  lien  by  mortgagee — Re- 
demption  of  share  by  a  joint  mortgagor. 

Held,  that  tho  mortgagee  of  au  andivided 
share  in  a  joint-property  is  entitled  o-nly  to 
property  alluLbeJ  on  pariitiuu  to  the  mort- 
gagor, if  thti  partition  was  fair,  equal  and  not 
fraudulent,  and  can  proceed  agai  st  this 
substituted  security.  II  A  106-21  VV  R 
223  referred  to. 

A  mortgagee,  having  a  security  upon 
two  or  m  jre  piopertie'^,  belonging  to  two 
different  persous,  and  knowii  g  this  cuiaot 
release  his  lien  upon  one,  so  as  to  increase 
the  burden  upon  tho  others,  without-  tlie 
privity  and  consent  of  the  per.sons  affected. 
The  pureliasers  of  the  properties  not  releas- 
ed are  entitled  to  insist  that  no  m-ore  than 
a  proportionate  shara  of  the  mortgaged  debt 
shall  be  levied  upoa  the  pruperties  in  their 
bands.  I  G  L  J  337,  2  0  L  J  202,  33  0  613 
622-3  0  L  J  57G,  33  G  890,  R  ;  25  A  79,  28 
A  i  74,  29  M  217,  Diss  ;  15  B  186,  5.  A  257  re- 
ferred tQ» 
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If  a  m  )rtgigoo  has,  gratuitously  or  other- 
wise, released  one  of  tha  joint-mortgagors 
his  share  of  tho  property,  tho  mortgagadobt 
is  split  up,  and  redemption  of  a  share  be- 
comes permissible,  so  that  the  other  joint- 
mortgagor  i.s  at  liberty  to  redeem  his  share, 
on  p  tying  a  proportionate  part  of  the  mort- 
gage money. 

The  principles  upon  which  the  right  to 
claim  subrogation  arises  explained.  5  0  L  J 
611  followed.  HAKIM  LAL  v.  RAtI  LAL. 
6  0  L  J  46. 

399  Misjoinder  of  parties  and  cause  ot 
action— Suit-17  M  L  J  515    Gol  :  1419  P  I. 

400  Money  decree  in  a  mortgage  suit  — 
Cause  of  action — Refusal  of  relief.  33  0  849 
Ool  :    1034    P  I. 

401  Money  decree  in  a  mortgage  suit — 
Purchaser  at  sales  in  execution  of  mortgaga 
decree — Transfar  to  beuamidar,  pendente- 
lite.  GOWN  225—32  C  198  (P  G)  Col :  518; 
P  I. 

402  ^y  rrMrtgagu  nHthout  making  a  per- 
son  in  possession  party— Sale  purchaser  ~ Sale 
in  ex^cution  of  decree  on  simple  mortgage — 
Purchaser  at  su«ih  sale  cannot  main&ain  suit 
for  Ipossession  against  .purchasers-  of  the 
eg_uity  of  redemption  subseg[uent  to  mortgage  but 
prior  to  suit,  who  wtre  not  joined  as  parties. 

A,  who  held  lands  in  kauom  teaare,  exe- 
cuted a  simple  mortgage  on  them  in  favour 
ot  B  and  subsequently  sold  the  propertieg  to 
G.  Subseqeut  to  such  sale  B  brought  a  suit 
on  his  simple  mortgage  against  A  withoab 
making  G  a  party  and  obtained  a  decree  for 
sale.  D  becam,o  purchaser  at  the  sale  held 
in  execution  of  a  decree.  In  tha  suit  by  D/ 
against  A  and  G  for  possession  of  the  proper- 
ties purhased  at  the     Gourt  sale  :    - 

ILild,  that  I>  waa  not  entitled  to  sue  for 
possession] ,.  as  all  that  passed  to  him  at  tha 
sale  was  the  right  of  B  as  a  simple  mortgagee. 
Hargu  Lai  Singh  v.  Gobind  Rai,  (I  L  R,  19 
All,  541),  followed.  ENTHOLI  KIZAHIKKI- 
KANDY  KANARAN  v.  VALLATE  KOYLIL 
UNNOOLi.  17  M  li  J  643  =  30  M  500- 

403  Mortgagee' s  power  of  ts-ale— Pui  chaser's 
duty  and  liability — Power  of  sale  given  to 
mortgagee  how  to  be  exercised  — Practice. 

A  mortgagee  in  exercising  his  powertof 
sale  is  not  (except  as  to  the  balance  of  the 
purchasa'money)  a  trustee  for  the  mor^gagea 
even  if  the  mortgage  is  in  tho  form  of  a  trust 
for  sale: -^20  Gh    D  220. 

A  mortgagee  having  a  power  of  sale  pro- 
vided he  acts  bona  fide  and  takes  reasonable 
precautions  to  obtain  a  proper  price  has  a 
perfect  right  to  realise  his  security  by  sale 
in  such  manner  as  be  thinks  most  condu- 
cive to  his  own  benefit  :— 40   Gh  D  395,  411. 

A  mortgigee  may  sell  ander  special 
conditions  even  of  a  stringent  character  if 
not  unreasonably  Jdepreciatory- 2  Beav,,  17. 

A  depreciatory  condition  is  one  which 
tends  to  deter  persons  from  holding  or  to 
deter  those  who  do  bid  from  bidding  up 
to  so  high  a  figure  ;  and  a  Qondition  whioh 
has  thatt  teadeacy,   has  it  tiecause  it  tends 
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to  cripplo  tho  rights  of  a  purohaaer  and 
to  put  a  fatter  on  him.  Tha  qui-stiou  is 
whether  the  conditiou  would  tend  to  the 
detriment  of  mortgagor  or  of  an  ahaolute 
owner  or  bo  prudent  in  au  absoliito  owner. 
If  it  would  be  prudent  in  an  absolulo  owner 
it  ia  not  imprudent  as  affecting  a  mortgagee; 
4.  Drew    35G. 

Though  a  purchaser  under  a  power  of 
sale  need  make  no  inquirie?,  yet  if  circum- 
stances which  put  in  question  the  pro- 
priety o'f  the  sale  are  brought  to  his  know- 
ledge and  he  purchases  with  that  knowledge 
he  becomes  a  party  to  the  transaction  which 
is  impeached  and  a  proviso  relieving  a  pur- 
chaser under  a  power  from  inquiring  as 
to  the  regularity  of  a  sale  does  not  protect 
the  purchaser  who  knows  of  an  irregularity 
which    cannot   bo  waived. 

The  mortgagee  must  sell  as  if  ho  were 
a  prudent  man.  But  he  is  not  at  liberty  to 
look  after  his  own  iut-erests  alone  and  it 
is  not  right  or  proper  or  legal  for  him  either 
fraudulently  or  wilfully  or  recklessly  to 
sacrifioe  the  property  of  the  mortgagor. 
CHHABILDAS  LALLOOBHOY  v.  DAYAL 
MOWJI.    6BLE247. 

404  Mortgagee  selling  under  power  of 
8al« — Break  in  sale — Silence — Reasonable  ex- 
planation of  the  service.  6  B  L  R  557  col  : 
C28   P  I. 

405  Mortgage  suit  if  a  suit  regarding  in- 
terest in  immoveable  property.  8  G  L  J  153 
col  ;    1612    P  II. 

406  By  mortgagee  for  possession  of  mort- 
gaged land  or  for  mortgage  money.  91  P  R 
1908  col  :    1942    P   I, 

407  Parties— Nonj  binder  of-Amendmeut 
of  plaint  as  to  joinder  uf  parties.  AWN  1905 
P  35    col  ;    1892    P  1. 

408  Parties — Nonjoinder  of — Failure  of 
plaintiff  to  make  prior  m^^rtgagees  partis  to 
a  suit  against  puisne  mortgees.  27  A  75 
col  :  651    P  I. 

409  Parties-Nonjoinder  of —Mortgage  suit 
■  -Sale  in  execution  oj  decree  of  first  mortgagee 
— Mortgagor  benami  purchaser — Lien  of  second 
mortgagee. 

A  sale,  under  a  power  of  sale,  destroys 
the  equity  of  redemption  and  constitutes 
tho  mortgagee  exercising  the  power,  a  trustee 
of  the  surplus  proceeds,  for  the  subsequent 
incumbrancers,  and  ultimately  for  the  mort- 
gagor ;  and  the  estate,  if  purchased  by  a 
stranger,  passes  to  him  free  from  all  the 
incumbrances  6  I.  A.  145  =  5.  C.  198  (21i; 
followed. 

If  the  property  is  purchased  by  tho 
mortgagor  himself  in  a  sale  by  the  first 
mortgagee  he  acquires  the  estate,  subject  to 
the  second  mortgage,  bacause  it  is  his  duty 
to  discharge  the  estate  for  the  benefit  of 
the  second  mortgagee.  Such  purchase  does 
not  in  any  way  prejudice  the  second  mort- 
gagee, even  if  the  second  mortgagee  was  a 
party  to  the  suit  by  tho  first  mortgagee, 
and  had  an  opportunity  giren  t©  him  for 
redemption.  2  Kay  and  J.  650,  John  and  Hem 


Mortgagee,  Suit    [Gontd.) 

's'l-l  (228).  Lfi  17  ir.  515  (527),  1  Monfc. 
Dja.\vnd  Dig.  333,  4  Dog.  M.  and  Gr  474, 
27  (.'h.  D.  216  (251),  94  U.  S.  105,  157  Mass. 
57.  31  N.  E.  717.  39  Minn  .  490-10  N.  W. 
568,  5  0.  L.  R  227,  3  0.  W  N.323  .  23  C  397 
A.  VV.  N.  (1903)  75-25  A.  271,  10  I.  .A.129- 
17  C-  23  referred  to. 

Not  only  tho  mortgagor  but  all  persons, 
deriving  title  from  him  tubsequent  to  the 
mortgage  and  bound  thereby  as  huldera 
of  different  fragments  of  tho  equity  of  re- 
demption, arc  necessary  and  proper  parties 
to  a  suit  to  enforce  tho  mortgage.  119  Ala- 
bama 430,  33  C  425-3  0  LJ  205.  45  Fed. 
Rep.    18,  34  Michigan    221.    referred  to. 

Whether  the  title  which  a  third  person, 
a  purchaser  in  execution  of  the  decree  ob- 
tained by  the  first  mortgagee,  alleges  to  have 
acquired  after  the  plainiiff'a  mortgage,  is 
or  is  not  a  real  title  eotitied  to  priority  over 
the  mortgage  sought  to  be  enforced,  may  be 
decided  in  a  mort^-ago  suit.  17  Wisconsia 
211--24  A  M  St.  Rep.  700,  65  Fed.  Rep.  411 
36  Minn.  59—1  A  M  St  Rop.  635,  78  Alabama 
351,    134  U  S  559,    123    U    S    747,    referred  to. 

It  is  not  a  question  of  jurisdiction,  but 
ratliec  of  the  form  of  the  litigation,  and  the 
scope  of  its  enquiry,  a  question  of  multifari- 
ousness  and   convenience    of  the  Court. 

One  cannot,  after  beiog  made  a  party  to 
the  suit  and  pleading  on  merits  change  fronh 
and  insist  that  error  occurred  in  making 
him  a  party  defendant.  Parties  cannot  as- 
sume inconsistent  positions  in  Court ;  having 
elected  to  adopt  a  certain  course  of  action, 
they  will  be  confined  to  the  course  which 
they  adopt  110,  Missouri  173  19  S  W  642, 
8  C  W  N  365  referred  to.  BHaJa  CHOW- 
DHURY  V.  OHUNI  LAL  MARWARI,  5  C 
L  J95. 

410  Parties  —  Non-JAnder  of  —  C  i  v  i  I 
Procedure  Code,  32 — Transfer  of  Property  Act 
1883.  s.  85. 

Section  85  of  tho  Transfer  of  Property 
Act,  1S32,  lays  down  that,  suLj  ct  to  tha 
provisions  of  section  437  of  lae  Code  of 
Civil  Procedure,  all  persons  having  an  in- 
terest in  the  property  comprised  in  a  mort- 
gage must  b3  joined  as  parties  to  any  suit 
under  the  Chapter  relating  to  such  mort- 
gage,  provided  that  the  plaintiff  has  notice 
of  sucb  interest.  Though  section  85  is  not 
in  force  in  Lower  Burma  outside  of  certaia 
Municipalities,  it  lays  dowa  a  rule  of  law 
which  should  be  generally  followed  for  the 
avoidance  of  needless  litigation  and  multi- 
plicity of  suits. 

Ma  Min  Tha  v.  Ma  Naw,  2  U  B  R  (1892- 
96),  581  ;  Maung  Ko  v  Maung  Kye.  2  U  B 
R  (1892-96).  586  ;  Maung  Fe  v  Ma  Talk,  3 
LBR,  15;  Ghulam  Kadir  Khan  v  Musia- 
kim  Khan,  (1895)  I  L  R  18  All,  109  ;  referred 
to  TH.A  K  \ING  V.  MA  HTAIK.  3  L  B  R 
1906  P  241. 

411  Parties-  Non-joinder  of  ^Excution-Sale 
of  immoveable  properly  subject  to  a  mortgage — 
Remedy    uf  thi'  vmtgagce — Security   bond. 

Held,    hypothecathiog    or   giving   a    liea 
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on  inniioveablo  property  to  the  oxtont  of  any 
amount  as  boourity  for  iotcgriLy  is  a  mort- 
gage   of  that  property  for  that  amount. 

JLld,  also,  that  whore  a  property  suhJDot 
to  a  morlgago  is  sold  by  pubhc  auction  in 
ftxoouLion  of  a  decree,  the  niorlgagof,  wlietlicr 
Nvitii  or  without  possession  and  whether  his 
incumbrance  bo  uotifiod  in  tlie  pruchimatioa 
of  sale  or  not,  can  follow  ihc  mortgaged  pro- 
perty in  the  hands  of  the  auction  purchaser 
whotor  ho  came  to  know  about  the  encum- 
branco  or  not  at  the  lime  of  the  sale,  but  he 
(the  mortgagee)  has  got  no  cause  of  action  to 
got  the  sale  sot  aside. 

Ucld,  fuiLher,  that  an  executing  Court 
cannot  sell  what  the  judgmautdcbtor  him- 
self is  unable  to  alienate  privately.  12  M  I 
A  yOG  (379)  :  6  B  193  (202)  490  ;  29  B  234 
followed.  UUP  CHaND  v.  SETH  KAS 
TUii  CHAND.  7P  W  R  1908-62  PR 
1908. 

412  Suit  for  money  against  mortgagor  hy  a 
lease— Mortgagee' s  suit  for  mortgage  debt  ag  nasi 
mntgagor  holding  mortgaged  'property  under 
lease  LX^caled  in  his  favour — Kahuliat  uf  mort- 
gaged property  executed  by  mortgagors  in  favour 
of  mortgagee — Jurisdiction  of  Civil  Court — 
Inferest— Mortgagee's  claim  for  interest  on  mort- 
gage. 

A  mortgage  was  executed  on  the  20th 
June,  1891,  by  S  R  and  a  deed  of  further 
charge,  on  the  4th  of  August,  1893,  in  favour 
of  the  plaiutifis.  The  first  deed  provided  for 
interest  at  the  rate  of  15  annas  and  the  second 
for  interest  at  1-4  0  per  cent,  per  mensem. 
The  mortgagees  redeemed  a  prior  mortgage 
on  the  property  and  became,  under  a  condi- 
tion in  the  deed  of  20th  June,  1891,  entitl 
ed  to  possession,  but  instead  of  taking  posses- 
sion they  leased  the  property  to  the  mort- 
gagors, who  executed  a  kabuliat  on  the  22nd 
January,  1894,  by  which,  after  reciting  the 
deeds  of  June,  1891  and  August,  1893  and 
a  third  deed,  they  undertook  to  pay  as  rent 
interest  at  the  rate  of  12  per  cent,  par 
month,  upjn  all  threa  deads  along  with  the 
amount  of  the  Government  Revenue.  This 
kabuliat  provided  that,  if  the  instalments 
were  not  paid  the  mortgagees  might  sue  for 
the  same  a;id  recover  them  from  the  mort- 
gaged property,  and  in  case  that  is  not  suffi- 
cient, from  the  other  property  of  the  mort- 
gagors also.  In  the  present  suit  the  plain- 
tifio-mortgagees  claimed  the  principal  sums 
secured  by  the  deeds  together  with  interest 
on  them  and  also  the  amount  paid  by  them 
for  land  revenue.  The  main  contention  of 
the  defendants  (mortgagors)  was  that  the 
mortgage  deeds  of  1891  and  1893  were  quite 
distil. cfc  from  the  kubuliat  of  1894  and  that 
the  mortgagees  could  not  recover  in  this  suit 
any  sum  payable  under  the  kabuliat;  because 
a  suit  on  the  kabuliat  would  lie  only  in  a 
Court  of  libvenue  and  that  in  any  case  the 
mortgagees  were  not  entitled  to  recover 
more  than  three  years'  arrears  of  any  sums 
payable    under  the   kabuliat. 

Held,  that    the  morgagees    werg    entitled 
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in  this  suit  to  recover  from  the  mortgagorg 
all  sums  payable  to  them  under  the  two 
mortgage  deeds  of  1891  and  18i)3  as  toodi- 
flod  by  the  contract  for  the  reduction  of  in- 
terest cjtitaitiod  in  the  kabuliat  and  in  a 
Court  of  Revenue. 

Jleld^  also,  that  on  the  construction  of  all 
the  documents  togother,  the  mortgagees  were 
not  entiilod  to  iatorost  at  a  lugner  rate 
than  12  aiinag  per  cent  per  mensem.  SHEO 
RATAN  SINGH  V.  BAL  KISHAN  alias  PAL- 
TAN    LAL.     60  C  18. 

413  Plea  thai  vior^gagc  is  lead  for  invalid 
registration— Property  comprised  in  mortgage, 
Non  existence  of— Onus  of  proof . 

In  a  suit  to  enforce  a  mortgage  bond 
which  was  registered  in  the  Saaldah  Registry, 
on  the  ground  that  one  of  the  properties 
mortgagtid  was  in  the  vSealdah  District,  the 
defendant;  set  up  the  defence  that  inasmuch 
as  there  was  no  such  propety  in  existence  ia 
the  Sealdah  District,  the  registration  of  the 
mortgage  was  bad,  and  the  deed  as  a  mort- 
gage had  no  efficacy  in  law. 

Held,  that  the  onus  was  on  the  defea- 
dant  to  show  with  every  clearness  that  no 
property  in  the  Sealdah  District  had  beea 
comprised  in  the  mortgage.  JOGINI  MO- 
HAN CHATTERJI  V.  BHOOT  NATH  GHO- 
SaL.    31CI46. 

414  Plea  inconsistent  in  prior  ard  subsB' 
quent  suit — Second  mortgagee— Mortgagee  in 
first  suit  contending  that  part  of  the  property 
cannot  be  redeevnd,  cannot  in  a  subsequent 
suit  plead  that  the  whole  of  the  property  cati 
be   redee^ned- Inconsistent  positions --EsLoppel, 

In  September,  1879,  K,  P  and  B  mort- 
gaged two  villages  to  S  for  Rb  16,000.  The 
mortgage  was  a  usufructuary  one.  In  Feb- 
ruary, 1880,  S  execute(i  and  register®*^  ^ 
deed  by  which  he  permitted  the  mortgagor's 
to  retain  possession  of  certain  lands  iu  o"^ 
of  the  Villages  rent. free  by  w'>y  of  mainte*^* 
auce.  In  December,  1888,  P  mortgaged  a 
one-fourth  share  of  the  property  to  J  for  Ra 
8,700.  The  mortgage  was  a  usufructuary  one. 
The  term  was  30  years.  J  paid  S  Rs  12,000, 
and  obtained  possession  of  three-fourths  of 
the  mortgaged  property,  P  at  the  same  time, 
paying  Rs  4  000  and  obtaining  possession  of 
his  one-fourth  share.  In  1897,  B  executed  a 
mortgage  in  favour  of  Baldeo  Bakhsh  (plain- 
tiff) under  which  the  latter  became  entitled 
to  two-fourths  of  the  property  as  the  interest 
of  B.  The  plaintiff  sued  J  for  possession  of 
such  interest  on  payment  of  Rs  8,000,  out  of 
Rs  12,000,  the  money  which  J  had  paid  S.  J 
pleaded  that  the  plaintiff  cjuld  not  redeem  a 
part  of  the  property  and  that  he  should  sue 
to  redeem  the  whole  of  it  on  payment  of  Rs. 
12,000.     On  this  plea,  the  plaintiff's    suit  waa 

,  dismissed. 

,-  Accordingly  the  present  suit  was  brought 

by  the  plaintiff  for  the  possession  of  the 
whole  property  on  payment  of  Rs  12,000 
against  J  who  contended  that  the  plaintiS 
as  the  mortgagee  of  B's  interest  could  re- 
deem those  interests  onlv  and    could   not  re- 
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deem  those  of  K.  The  Oour^  below  decreed 
the  claim.  lieDco  this  appeal  by  the  defao- 
dant  J. 

Held,  that  tbig  plaintiff  was  forced  to 
take  up  the  position  which  J  assigned  to 
him  and,  therefore,  J  could  not  afterwards 
tura  round  and  say  that  tha  plaintiS  could 
only  redeem  B's  interests  and  not  the  whole 
property. 

Held,  further,  that  the  plaintif!  who  was 
seeking  to  radeem  S's  mortgage,  was  not 
Rfficted  by  K's  mortgage  to  J. 

Held,  also,  that,  at  the  time  at  which  J 
paid  off  S's  mortgage,  S  had  as  mortgagee  no 
tights  to  the  profits  of  tha  lands,  and, 
therefore,  J  by  paying  off  the  mortgage,  did 
not  acquire  any  right  to  the  same — JAWA- 
HIR  SINGH  V.  BaLDEO  BAKHSH.  4  O 
C.  199  =  8  BR  86 

415  On  a  puism  mortgage  —  Prior  and 
iubseg[uent    viortgages — Redemption. 

A  property  which  had  previously  been 
mortgaged  to  R  was  again  mortgaged  to  R 
and  L  jointly,  It  was  found  that  some  prior 
mortgages  were  paid  off  by  the  second 
mortgage,  and  thus  the  second  mortgage 
had  priority  over  the  firsk.  R  ai)d  L  brought 
a  suit  on  the  second  mortgage,  and  ob 
tainsd  a  foreclosure  decree.  Next  R  brought 
a  suit  on  the  first  mortgage  for  foreclosure  of 
half  the  property  in  the  hands  of  L,  and 
offered    to  redeem  the   second  mortgage. 

Held,  that  the  suit  did  not  lie  inasmuch 
as  R,  being  a  party  to  the  suit  on  the  second 
mortgage,  his  right  to  redeem  came  to  an 
end  when  that  mortgage  was  foreclosed 
BAM   LALL    u.  LaKHFaT    RAI.     3    A    LJ 

840=A  W  N  1906  P  112. 

416  071  a  simple  and  usufructuary  mort- 
gage,   both   held  by  plaintiff-  Decree. 

Where  a  suit  is  inptituced  on  foot  of  a 
prior  usufructuary  and  a  subsequent  sim- 
ple mortgage,  the  mortgagee  plaintiff  is  en- 
titled to  a  simple  money  decree  for  the 
amount  due  upon  the  first  mortgage  and 
a  decree  for  sale  upon  the  second.  AZIM- 
DAD  KHAN  u.  GHaNSAM  DAS.  I  A  L  J  20- 
See  for  other  facts   of  the  case  Col   1404    P  I. 

417  Remedy  of  mortgagee  against  pur- 
chaser of  a  portion  of  mortgaged  property 
— Sale  of  portion  of  tenure  or  holding.  2 
M  L  T  137-11,  OWN  251  (F  B)  Gols  1800  P 
I  and    152  P  II. 

418  Suit  for  recovery  of  mortgage  money 
on  the  mortgage  of  a  house — N't  plan  necessary 
— Return    of  plaint   when  allowable. 

Held,  that,  in  a  suit  for  the  recovery 
of  the  mortgage  money  based  upon  a  mort- 
gage-deed of  house  properly,  no  plan  of  the 
house  is  required  by  Law,  and  ihat  the 
description  of  the  house  given  in  the  mort- 
gage-deed in  the  case  was  quite  sufficient 
for  the  purposes  of  the  suit  until  the  con- 
trary  was  shown. 

Held,  also,  that  returning  a  plaint  before 
itsregistration  is  improper  under  any  circum- 
Btances  ;  it  is  the  duty  of  the  Court  to  re- 
giistec   a.  plaint  when   presented,   even    if   it 
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is  considered  defective,  and  the  Court  can 
then  pass  a  formal  order  return:n«?  it  for 
araeiulmont.  if  t.ecH'^rtary.  SAHDAU  I'TTaM 
SINGH  u.  KHAIK    DIN      32  P  W  R    1908 

419  ^uit  forsale-Suit  by  moi  l^^igoe  to 
recover  from  such  purchaser  a  rateable 
portion  of  the  mortgage  debt.  25  A  44G  Col 
G43  P  I. 

420  Prior  incumbrancer  suing  for  sale — 
Non  joinder  of  puisne  mortgaget—S.  85  T  P 
A. 

Held  that  a  prior  mortgagee  should  join 
the  puisne  mortg^xgees  as  a  party  to  a  suit 
for  sale  against  the  mortgagor,  if  he  has  no- 
tice of  their  mortgages.  He  cannot  in  the 
execution  of  a  decree  against  the  mort- 
gagor, attach  property  in  the  possession  of 
a  puisne  mortgagee,  if  the  latter  has  not 
been  made  a  party  to  the  suit  in  which 
the  decree  sought  to  be  executed  against 
him  was  passed.  The  mere  fact  that  the 
puisno  mortgagee  has  himself  brought  a  suit 
for  a  declaration  that  the  property  in  bis 
pofsession  is  not  liable  to  be  attached  in 
execution  of  the  decrae  against  the  mort- 
gagor will  not  entitle  the  prior  incum- 
brancer to  have  the  questions  regarding  li  a 
right  decided  in  that  case.  14  M  I  A  lOl, 
8  B  168,  13  A  318,  16  A  478,  19  A  379,  19 
G  116,  17  A  537,  21  M  222,  13  A  432,  22  G 
33,  24  G  644,  5  (J  W  N  423  and  30  G  755  re- 
ferred   to. 

Hdd  further  that  although  the  Transfer 
of  Property  Act  is  not  in  force  in  the  Pun- 
jab, the  principles  laid  down  in  S.  85  of 
that  Act  are  the  principles  which  apply  to 
similar  cases  in  the  Punjab  HUKAMCHAND 
V   KARAM    CHAND.     64  P  R  1908  =  123  P 

W  R  1908 

421  Suit  by  one  of  two  mortgagees  for 
his  share— Right  of  suit  — Procedure,  par- 
ties.    15  ^I  L  J  496  col  88^  P  II. 

422  Suit  to  e>iforce  possession  as  mort- 
gagee—Punjab Laud  Alienation  Act  {XIII  of 
1900),  Section  9  {!)  (2)  {3)— Surrender  of  con- 
ditions as  to  conditional  sale  — Necessity  of 
reference  to  Deputy  Commissioner —  Appeal- 
Powers  of  Appell.Ue  Court  —  Form  of  refer- 
ence. 

The  plaintiff  sued  for  possession  as  mort- 
gagee on  deed  which  provided  inter  alia 
that  if  certain  instalment  were  not  paid, 
the  mortgage  could  take  possession  cf  the 
mortgaged  land.  The  deed  aUo  stipulated 
that  the  mortgage  would  become  a  sale  if 
the  whole  amount  of  the  mortg^ige  meney 
was  not  paid  within  two  years  after  posses- 
sion had  been  taken,  or  in  defalut  in  the 
payment   of  any    instalment    for    two    years. 

'I  he  plaint  did  not  seek  to  enforce  the 
right  of  conditional  sale.  The  original  Court 
decreed  the  claim.  In  appeal  it  was  urged 
that  the  deed  should  liave  been  referred  to 
the  Deputy  Commissioner  of  notion  under  sec- 
tion 9  (2)  of  the  Punjab  Laud  Alienation  Act 
and  that  the  course  should  be  adopted  by  tha 
Appellate  Court.  The  Appellate  Court  re- 
ferred   the    case    to   the    Chief  Court,  uuder 
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seobiotj  G17  of  tho  Civil  Procedure  Code. 
The  plaintiff  'in  tho  Chief  Court  abandoned 
all  bhe  claugea  and  couditiona  relating  to 
conditional  salo  and  agrood  to  their  boing 
considorod  null  and  void,  and  urged  that  no 
referonco  was  neooaaary  by  tho  original 
Court,  as  no  attempt  was  being  made  to  en- 
force the  olauso  relating  to  conditional  salo, 
the  claim  being  for  poasesaion  only,  and  the 
defendant  had  waived  tho  right  to  roferonce 
to  the  Deputy  Commissioner. 

Held,  that  fectiou  9  (3)  of  Land  Aliena- 
tion Act  appliea  to  a  case  in  which  the  plain- 
tiff auos  on  a  mortgage  to  which  section  9  (2) 
appliea,  but  does  not  sue  to  enforce  the  con- 
dition intended  to  operate  by  way  of  condi- 
tional sale.  But  in  cases  in  which  the  plain- 
tifi  not  only  does  not  sue  on  the  clause  re- 
garding conditional  sale  bat  surrenders  that 
condition  altogether  and  agrees  of  his  own 
motion  to  have  it  struck  out,  the  mortgage 
would  cease  to  be  one  including  such  a  clause 
and  the  reference  to  the  Deputy  Commis- 
sioner would  bo  no  longer  necessary. 

Held,  also  that  the  provisions  of  section 
9  (2)  (3)  are  imperative,  and  if  the  original 
Court  has  passed  a  wrong  order,  it  is  the 
duty  of  the  Appellate  Court  to  set  it  right. 
The  powers  and  duties  of  the  Appellate 
Court  in  this  connection  are  precisely  the 
same  as  those  of  the  original  Court,  and  tho 
Appellate  Court  should  proceed  in  the  same 
manner  as  a  Court  of  first  instance  would 
proceed  to.  In  a  case  like  the  present  the 
Deputy  Commissioner  should  be  requested  to 
return  the  record  after  discharging  his  duties 
in  connection  therewith  to  the  Civil  Court 
making  reference  for  the  further  disposal  of 
the  case.     HaYAT   v.   NARAIN   SINGH,  58 

PLR1903=S0  PR  1903. 

423  Suit  for  possession— Punjab  Aliena- 
tion of  Land  Act  (XIII  of  1900),  Section  9  (2) 
— Mortgage,  vjith  conditional  sale— Mortgagee 
surrendering  condition   as  to  sale. 

The  provisions  of  section  9  (2)  (3)  of  the 
Punjab  Alienation  of  Land  Act  ara  impera- 
tive. 

A  reference  under  section  9  (2)  (3)  of 
the  Punjab  Alienation  of  Land  Act  by 
Civil  Court  is  not  illegal  in  a  case  of  mort- 
gage by  conditional  sale  when  the  mortgagee 
surrenders  the  condiLion  as  to  sale  and 
agrees  of  his  own  motion  in  the  Civil  Court 
to  have  the  condition  struck  out.  BODH 
RAJ    V.    PAIZ     BAKHSH.     91  P  R  !903- 

424  Suit  for  possession— Big]U  of  rever- 
sioner. 

Que  Mussammat  ludar  Kaur  holding 
a  mortgage  from  o- e  Bhcigwan  Singh  sued 
the  defendants  for  possession  of  the  land 
mortgaged  to  her.  The  defendants  who 
were  near    reversioners    of    Bhagwan    Singh 

,  pleaded  that  the  mortgage  was  effected  with- 
out lawful     necessity    and    the    ^norfgagor, 

•being  a  sonless  Jat  was  not  permitted  by 
custom  to  make  it.  It  was  alleged  by  the 
plaintiff  and  denied  by    the  defendants    that 

_a. lawful  marriage    by     Chadar    audazi    had 
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taken  place  between  the  plaintiff  and  Bhag^' 
wan  Singli  and  that  a  son  had  been  born  %o 
them,  who,  atid  one  Muaaammat  Sadan,  the 
widow  of  a  nearer  reversioner,  precluded  the 
defendants  from  inheriting  the  lands. 

Tno  Chief  Court  finding  that  the  plain- 
tiff had  paid  a  portion  of  the  mortgage- 
money  and  without;  determining  other  ques- 
tions raised  by  tho  parties  passed  a  decree 
in  favor  of  tho  plaintif!  to  hold  possessioQ 
of  the  mortgaged  lands  pending  repayment 
of  the  amount  that  may  be  foand  justly  due 
from  tho  person  or  persons  entitled  to  re- 
deem. MUSSAMMAT  INDAR  KAUR  V. 
HUKAM  SINGH.     13  P  L  R  19Q2. 

425  Suit  for  possession— Dafault  in  pay* 
ment  of  the  mortgage- money  at  a  certain  fixed 
time,  not  a  stiputation  by  way  of  ptnalty  —  Cori' 
tract   Act  (IK  of  1872,)  s.  74, 

In  a  suit  by  mortgagee  for  possession  foi 
non-payment  of  the  mortgage  m«ney  at  a  fix- 
ed time,  held,  that,  as  the  case  was  not  one 
in  which  the  mortgagor's  right  to  redeem 
and  mortgagee's  right  to  possession  arose  at 
the  same  time  and  the  right  to  redeem  could 
be  exercised  as  the  mortgagee  had  not  ob- 
tained possession,  the  mortgagor  was  not 
entitled  to  redeem  and  the  mortgagee  was 
entitled  to    possession. 

Held,  also,  that  payment  of  a  part  of  the 
mortgage-money  before  the  institution  of  the 
suit  was  not  a  ground  for  refusing  specific 
performance. 

Held,  aho,  that  a  stipulation  that,  if  the 
mortgage- money  is  not  paid  at  a  certain  fix- 
ed time,  the  mortgagee  will  be  entitled  to 
possession,  is  not  a  stipulation  by  way  of 
penalty,  within  the  meaning  of  s.  74,  Con- 
tract Act.  Prithipal  Singh  v.  Gaya  Din, 
Secod  Civil  Appeal,  No.  365  of  1901,  decided 
on  23rd  April,  1903. 

426  Suit  for  possession  —  Breach  of  con- 
tract to  transfer  immoveable  property-Corn* 
peasation.     2  0  C  24   col  :  626  P  I. 

427  Suit  for  possession  of  the  mortgaged 
property  — Instalment,  default  in  payment  of 
8  0  C  286  col  :    358  P  II. 

428  Suit  for  possession  to  be  treated  ai 
on  for  redemption  — Discretion.  4  0  0  25T, 
See  Mortgage-Redemption, 

429  Suit  by  usufructuary  mortgagee  who 
fails  to   get  possession — Limitation. 

If  an  otti  or  a  usufructuary  fails  to  get 
sion  of  the  mortgaged  property  hia 
suit  to  recover  the  mortgage  amount  by  sale 
of  the  property,  is  governed  by  art.  109  and 
not  by  Art.  133  of  the  Limitation  Regula- 
tion.    RAMAN    RAMAN    v.  RAMAN  VELA- 

yUDHAN.    22  T  L  R  23{F.  B-) 

430  Suit  for  sale  of  mortgaged  property 
subject  to  maintenance  charge.  8  A  L  J  848 
col  :  672  P  I. 

431  Two  martgagees  of  same  property — 
Suit  for  sale  on  first  morgage— Subsequent 
suit  on  second  mortgage.  30  M  353—17  M 
L   J    301  col  :    706    P  I. 

432  Two  mortgagees  on  sama  property-— 
One  of  them  not  entitled  to  bring  a  &mt,  dO 
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B   156  ool  :    1403  P  I. 

488     One  hihling  two  tnorf gagas   first   usii- 
fruciuary    and   second    siinple,    can   bring  the 
property  to  sale  In  suit  on   the  second    mortgage  \ 
frse  of  the  first  morlnage— Transfer  of  properly  \ 
Act  Ss  67.  96,  97. 

One  holding  two  mortgages  on  the  same  ! 
property,  the  first  a  usufructuary  aud  the 
Bcoond  a  simple  mortgage,  can  sue  under 
section  €7  of  the  Transfer  of  Property  Act  to 
recover  the  money  on  the  simple  mortgage 
by  bringing  the  property  to  sale  free  of  the 
usufraotuary  mortgage.  The  decree  in  such 
a  case  should  direct  the  property  to  be  sold 
and  the  sale  proceeds  to  be  applied  first  in 
discharge  of  the  usufructuary  mortgage  and 
the  balance  in  discharging  the  second  mort- 
gage. Tha  fact  that  no  suit  for  sale  could 
be  brought  on  the  usufructuary  mortgage 
will  be  00  bar  to  such  mortgage  being  paid 
out  of  proceeds  derived  by  the  sale  of  the 
property  on  another  mortgage.  Govindo 
Bhatta  v.  Narain  Bhatta,  (I  L  R.,  29  Mad., 
424),  followed  in  principle.  Bhagwan  Das 
V.  Bhawani,  (I  L  R,,  26  A.  14),  not  follow- 
ed. Sections  U6  and  97  of  the  Transfer  of 
Property  Act  do  not  in  terms  exclude  usu 
fructuary  mortgages  and  their  provisions  may 
be  applied  to  such  mortgages  RENGASaMI 
NADAN  V.  subbaraya.iyen.    30  M  408 

484  Two  mortgagees  of  sami  property — 
Mortgaged  tivice  to  them-  Part purehased  under 
prior  morlgige  decree^ Llabilily  of   remainder. 

By  two  mortgages  of  different  dates  some 
villages  w'.ro  mortgaged  to  the  same  mort 
gagees.  They  sued  on  their  earlier  in  jrtgage, 
obtained  a  decree  and  brought  to  sale  10  out 
of  the  IG  villages  and  purchased  them  them- 
selves. 

Heldt  in  a  puit  to  sell  the  remaining 
villages  in  satisfaction  of  the  second  paort- 
gage,  that  the  remaining  six  villages  were 
liable  to  the  full  extent  of  the  second  mort- 
gage and  rot  merely  for  a  proportionate 
part  of  the  money  thereby  secured.  Zahir 
Singh  V.  Buri  Singh,  F  A  No.  63  of  1903, 
decided  20th  April  1905,  and  Bohra  Thakur 
Das  V.  The  Collector  of  Aligarh,  I  L  R.,  28 
A  593,  referred  to.  RAGHUNATH  PRASAD 
V,    JAMNA    PRASAD.     29  A  233 

435  To  set  aside  sale -Property  subject  to 
mortgage— Jurisdiction.  22  T  L  R  86  col  • 
li36  PIT 

436  First  suit  without  impleading  yuisne 
mortgagee-  Prior  m  rtgaqte's   second  suit. 

The  prior  mortgagees  instituted  a  suit 
for  sale  without  impleading  subsequent  mort- 
gagee. The  latter  obtained  a  declaration 
that  the  property  was  not  saleable  in  exe- 
cution of  that  decree,  he  not  having  been 
made  a  party.  The  prior  mortgagees  then 
brought  this  suit  against  the  subsequent 
mortgagee  for  sale. 

Held,  that  the  puisne  mortgagee  could 
redeem  the  property  by  paying  the  actual 
amount  owing  to  the  prior  mortgagee  and 
not  merely  the  sum  found  due  in  the  suit 
jDl  the  prior  mortgagee  against  the  mortgagor, 


Mortgage  suit    (Contd.)  ~ 

and  that  the  prior  mortgagee  was  entitled 
to  interest  at  the  stipulated  rate  up  to  the 
date  of  payment,  notwithstanding  the  faot 
that  the  former  decree  did  not  allow  him 
interest  at  this  rate.  R\M  PERSHAD  V. 
GOBINDf.     1  A  L    J    207- 

437  Puisne    incumbrincer     not    party    to 

decree    upon    prior    murlgage— Redemption 

Sale — Merger. 

II  a  prior  inortgagea  obtains  a  decree  on 
his  mortgage  without  impleading  a  puisni 
mortgagee,  and  no  order  absolute  for  sale  is 
obtained  against  the  latter  though  ho  has  be- 
tween the  date  of  the  decree  and  that  of  the 
order  absolute  made  against  the  mortgagor  ac- 
quired the  equity  of  redemption  by  purchase 
from  tha  mortgagor,  the  puisne  incumbran- 
cer's right  to  redeem  is  not  extinguished,  and 
a  sale  held  in  execution  of  such  decree  does 
not  bind  him.  KADIR  BUKSH  v.  JWAL^ 
PRASD.     1  A    L  J   288. 

438  Suit  by  mortgagee.  Transfer  of  Pro- 
perty Act  I8S2,  Sections  67,  75,  85  and  101^ 
Mortgage  — Suit  by  a  mortgagee  for  foreclosure 
luithmt  impleading  a  subsequent  vcortgagee 
luith  possession— Civil  Pioadure  Code  18S3, 
Section   43. 

To  render  a  decree  for  foreclosure 
effectual,  the  mortgagee  must  make  subse- 
quent holders  of  .registered  mortgagees  par- 
ties to  the  suit.  When  the  holders  of  a 
mortgage  by  conditional  sale  obtained  a  dec- 
ree for  foreclosure  llwithout  making  parties 
to  the  suit  the  holders  of  a  subsequent  re- 
gistered usufructuary  mortgage,  a  second 
suit  by  them  praying  that  the  subsequent 
usufructuary  mortgagees  if  they  failed  to  re- 
deem the  mortgage  by  conditional  sale  might 
be  debarred  of  their  right  to  redeem,  and  that 
in  that  case  possession  should  he  given  to 
the  plaintiffs,  was  maintainable  and  they 
wore  entitled  to     the    relief   claimed, 

I  L  R,  5  Mad,  184  p,  187,  17  Mad, 
17,  p,  20,  8  Bom,  168,  20  Bom,  390,  10, 
Bom,  224  and944,  referred  to.  BALDEO 
blN^H  u.  JAGGU    RAM.  23  A  1- 

439     Subsequent  sale  of  same    property  in 
execution  of  a  decree  on  the  mortgage.     26  A 
I  464    i:ol  :    671    P  I. 

I  440  By  transfer  of  mortgagee -Mortgage 
!  debt  partly  discharged  prior  to  transfer.  31 
,  M  252   Col  :    1374.     P  I. 

,  (o)    Once  a  mortgage  always  a  mortgage. 

441  Mortgiij:  by  wny  of  conditional  sale -^ 
Redemption  after  the  date  when  according  to 
its  letter  the  mortgig^  becomes  sale. 

Held,  that  a  suit  for  redemptiQn  of  the 
mortgage  by  way  of  conditional  sale,  execut- 
ed in  1877,  before  the  Transfer  of  Property 
Act  came  into  force,  was  not  unmaintainable 
after  the  expiry  of  the  data  when  the  mort- 
gage according  to  its  terms  became  a  sale. 
KARUPPAN  3ERVAI  v.  ALAGARA  KOUN- 
DAN.  14  M  L  J  847. 
(o)    Onus   Probandi. 

442  Mortgage  relied  on  by  plaintiff— Bur- 
den of  proof.    30  G  173    See  No  19    Supra, 
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Prior  and  Puisne  Morcg-agee  (Contd.)    Prior  aud  Puisne  Mortg^agee  {Conld,) 


(p)     Prior  and    Puisnk     mortgagee. 

443  Acquisition  of  equity  of  rod(>iDption 
in  part  of  mortgagod  property  — Mortgagee 
purchasing  a  portion  of  mortgaged  p-operty. 
'iG  A  72— A  VV  N  1903  P  190    Col.  Gil    P  1. 

444  Olaim  by  puisne  Jncmbrauoer — 
Prior  incumbrancer  party  defendant  — Lien 
of  prior  mortgagee  —  Apportionment  of, 
among  sevoral    properties.     IL   B    R      1900  — 

1902  P  210    Col.  458    P  II. 

446     ICLJ   371  See     No   453   Infra. 

446  Estoppel  —  Mortgage  —  Prior  and 
puisre.     23  P  L  R  1906.    Col.  96G.  P  II. 

447  Payment  by  subsequent  mortgagee 
to  prior  mortgagee  its  effect  on  intermediate 
charge.  139  P  L  R  1904-30  P  R  1904.  Co]. 
637    PI. 

448  Mortgage— Redemption  of  one  of  seve- 
ral prior  usufructuary  mortgages  held  by  one 
mortgagee  —  Position    of  subsequent  mortgagee. 

K,  N  aud  G  were  joint  owners  of  a 
khata,  K's  share  being  ^,  and  N  and  G's  the 
other  half.  In  1887  the  three  mortgaged 
half  the  khata  to  M  for  Rs  600.  The  mort- 
gage was  to  be  without  possession,  unless  de- 
fault in  payment  of  interest   was  made. 

On  the  20th  January  1900  M  obtained  a 
consent-decree  for  possession  of  the  land 
mortgaged,  on  the  condition  that  the  land 
would  be  released  on  payment  ©f  Rs  650.  B., 
the  defendant  in  the  present  suit,  deposited 
in  Court  Rs  650  to  the  credit  of  M,  who  on 
the  17th  August  1900  withdrew  the  money 
without  prejudice  to  his  rights  under  the 
Becond  mortgage,  which  K  had  executed  on 
the  22nd  March  1899,  creating  a  further 
charge  on  the  l/4th  share  of  the  khata  al- 
ready mortgaged  by  him,  providing  that  on 
failure  to  pay  iaterest  as  agreed  therein 
M  would  recover  possession.  Default  having 
occurred,  M,  on  tne  29th  August  1900  sutd 
for  possession.  B,  who  was  impleaded  as  a 
co-defendant,  pleaded  that  he  bad  paid  off 
the  first  mortgage  and  stood  in  the  shoes  of 
the  mortgagee  in  respect  of  that  mortgage 
having,  on  the  11th  July  1900,  got  a  mort- 
gage of  |ths  certain  specified  fields  in  the 
khata. 

Held,  that  the  plaintiff's  claim  was  valid 
and  B's  plea  was  not  maintainable,  as  B  had 
notice  of  the  existence  of  the  prior  and 
mesne  mortgages  before  the  execution  of  his 
mortgage  and  uo  equities  arose  in  his  favour. 

There  is  no  authority  for  the  proposition 
that  where  two  mortgages  have  been  execut- 
ed in  favor  of  one  mortgagee  the  mortgagor 
may  redeem  the  prior  mortgage  aud  use  it 
as  a  shield  against  the  puisne  mortgagee  — 
BAGGA    MAL     v.     MOTI   RAM.     64  P  L  R 

1903  =  32  P  R  1903 

449  Effect  of  payment  of  prior  mortgage 
by  subsequent  encumbrances  as  against  in- 
termediate charge.  3  0  C  254.  Col.  1077, 
PII. 

460  Puisne  mortgage  discharging  prior 
mortgagee— Satisfaction  by  mortgagee  of  a 
decree  for  sale  on  a  prior.  2  A  L  J  13— A  W 
N  1904  P  384  col  :   633  P    I. 


451  Mortgagee  not  representative  ia  in- 
toroat  of  mortgagor— Second  mortgagee  en- 
titled to  redeem  first  mortgage — Effect  of 
rodomptioa.     4  O  0  100   ool  ;   lOGO    P    II. 

452  Purcharge  by  each  at  hislsale-Suit  for 

posaossion     by    prior     mortgagee Bight    of 

puisne  mortgagee  and  purchasers  not  made 
parties  in  mortgage — Suit  to  redeem,  5  G  L  J 
315-11  ('  W  N    403  col  :  325  P  I. 

453  Mortgage — Two  mortgages  upon  the 
same  propery  — Decree  — Sales — Rights  of  rival 
mortgagee  pur  chaser — Lis  pendent. 

Per  Prett  mnd  Mitra,  J  J  {Rampini,  J 
dissenting)  — When  a  first  mortgagee  who  has 
no  notice  of  the  sicond  mortgage  and  a 
second  mortgagee  of  the  same  property  who 
has  notice  of  the  first  mortgage  obtained 
decrees  upon  the  respective^mortgages,  each 
without  impleading  the  other,  if  the  second 
mortgagee  purchases  the  property  in  execu- 
tion of  his  own  decree  before  a  similar  pur- 
chase by  the  first  mortgagee,  the  first  mort- 
gagee-purchaser is  entitled  to  call  upon  the 
second  mortgagee  to  redeem  him  and  upon 
his  failure    to  do  so,  to  get  possession. 

Per  Rampini  J  (Contra.)— The  remedy 
of  the  first  mortgagee  in  such  a  case  is  to 
bri»g  a  fresh  suit  upon  his  mortgage  mak- 
ing the  second  mortgagee  a  party,  and  if 
such  suit  is  barred  by  limitation,  he  is  with- 
out a  remedy. 

Quart. — Whether  the  doctrine  of  lia 
pendens  would  apply  to  the  sale  in  execu- 
tion of  the  second  mortgage.  HAR  PER- 
SHAD  LAL  V.  DALMARDAN    SINGH.     1  C. 

L.  J.  871=9  W.  N  ,  C.,  728  =  32  C  891. 

454  Mortgage — Redemption  0/  first  mort- 
gage when  first  mortgngre  has  purchased  equity 
of  redemption — Second  moiigagee  bringing  pro- 
perty to  sale  without  offering  to  redeem  first 
mortgage. 

The  plaintiffs  who  were  transferees  of 
the  second  mortgagee  applied  for  mutatioa 
of  names  in  their  favour.  The  first  mort- 
gagee who  had  bought  the  equity  of  redemp- 
tion of  the  property  mortgaged  to  him  ob- 
J3cted  that  his  mortgage  should  be  redeemed 
first.  Hence  the  present  suit  was  brought 
for  redempti  )n  of  the    first  mortgage. 

Hid,  that  in  consequence  of  the  pur- 
chase of  the  equity  ot  redemption  by  the  first 
mortgagee,  his  rights  did  not  merge  into 
those  of  the  mortgagor  and  his  mortgage  did 
not    become  irredeemable. 

Held,  that  the  secood  mortgagee  could 
bring  the  property  to  sale,  as  a  second  mort- 
gagee is  not  bound  to  offer  to  redeem  the 
firs'  mortgage  before  bringing  the  property 
to  sale.  Matadin  Kasodhan  v.  Kezim  Husain 
I  L  R  13,  A  432.  dissented  from.  R&ja  Azim 
Ali  Khan  v.  Mir  Mohammed  Husain,  re- 
ferred to.  NAJJU  KHAN  v.  RAM  BALI. 
7  O  C  ,  330 

45 g  Mortgage — Suit  for  sale  by  subsequent 
mortgagee   ignoring  lien  of  the  prior  mortgagee. 

Held,  that  a  suit  for  sale  upon  a  mort- 
gage  was   not  liable   to   be  dismissed    when 
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prior  and  Puisna   Mortgage    (Con^ J.)  ,  prior  and  Puisne  Mortgage    {Contd. 


the  plaint  did  not  discloso  a  prior  iucum- 
branoo  and  the  plaiutill  at  tho  first  hear- 
ing denied  that  tiiere  was  a  subsisting 
incumbrance  and  offorod  to  pay  it  off  if 
it  b«  found  to  bo  valid  and  prior  to  that 
of  the  plaintiff.  12  All.,  543,  distinguished, 
BALDEO  SAHAI  v.  NaNAK  OHAND.  W 
N  A  1901  P  68. 

458  Prior  mortgagee  not  making  puisne 
mortgagee  party-Subsequent  suit  by  the  latter 
—Interest.  31  M  258—18  M  L  J  344  col :  1372 
P   II. 

466  (a)  Mortgage— Prior  and  puisne  mort- 
gages—Suit  J  or  redemption — Parties—  Effect  of 
non-joinder  of  rival  mortgagees  -Parties. 

When  a  prior  mortgagee  obtains  a  decree 
on  hia  mortgage  for  nalo  of  the  mortgaged 
property  without  impleading  the  puisne  mort- 
gagee as  a  defendant  and  buys  the  property 
at  the  sale  held  by  Court  in  execution  of 
the  decree,  the  right  of  the  puisne  mort- 
gagee to  redeem  the  prior  mortgage  is  not 
affected    by  either  the  decree  or    the  sale. 

A  puisne  mortgagee,  who  has  obtained  a 
decree  against  the  mortgagor  for  sale  of 
the  mortgaged  property  without  implead- 
ing the  prior  mortgagee  and  has  purchased 
the  property  himself,  the  only  effect  of  the 
purchase  is  to  transfer  to  the  puisne  mort- 
gagee, the  purchaser,  the  equity  of  redemp- 
tion   of  the   mortgagor. 

When  both  the  prior  and  the  puisne 
xnortgageea  bring  the  property  to  sale  aod 
purchase  it  at  the  sales  held  by  the  Court 
in  execution  of  decrees  passed  in  favour  of 
the  prior  and  the  puisne  mortgagees  the 
prior  mortgagee,  the  first  purchaser  has  the 
right,  as  representative  of  the  mortgager,  to 
redeem   the  puisne  mortgaga. 

When  of  the  two  puisne  mortgages 
the  first  comprised  the  same  property  as 
tbe  prior  mortgage  and  the  second  some 
other  property  also,  held,  that  the  question 
of  the  prior  mortgagee  as  purchaser  to  re- 
deem the  puisne  mortgages  could  not  be 
gone  into  in  the  suit  of  tho  puisne  mort- 
gagee to  redeem  the  prior  mortgage.  SlvA- 
RAMAN  CHETTY  v.  KUPPUMUTHU 
CHETTY.     12  M  L  J  72. 

457  Right  of  prior  mor^gagoe  to  redeem 
a  puisne  mortgagee  — Foreclosure  in  favour 
of  a  prior  mortgagee,  effect  of.  10  0  C  366.  See 
Mortgage— Foreclosure. 

458  Redemption  — Prior  motrtgagee-Right 
to  compel  puisne  mortgagee  lo  redeem 
whole — Estoppel  by  defencu  raised  in  the 
previous  case.  12  0  W  N  ol5-10,  O  C  193 
Col  9C7  P  II. 

459  Bight  of  puisne  mortgagee  not  a 
party  of  prior  mortgages — Suit — Mortgagee 
tenant  bound  to  account  1.  0.  L.  J.  531. 
col.    394    P.  II. 

460  Redemption,  right  of— Mortgage — 
Purchases  by  prior  and  puisne  mortgagee- 
Accounting  Tenants  settled  on  the  land 
by  prior  mortgagee— 8.  C.  L.  J,  173  See 
mortgage  No.  10. 

461  Mortgage— Prior   and     puisne    mort- 


garjt^  —Ridsmptlon  by  puisne  mortgagee  -  fi« 
demption   money. 

A  certain  property  was  mortgaged  lo 
one  Umesh  in  S-'ptombor  ISS^?.  He  got  a 
decree  on  hie  security  in  April  1890  and 
in  czocution  purchased  tho  proponv  him- 
self for  Rs  25  in  D'^ceraber  1890  Tho 
mortgage-debt  amounted  to  Rs  350.  In 
August  1901,  Ume-h  sold  tho  properties  to 
the  plaintiffs  for  Rs  99.  Dafend-mt  No  1 
who  was  a  subsequent  mortgagee  of  the 
same  property  was  not  a  party  to  the  suit 
as  Umcsh  was  not  aware  of  his  mortgage, 
which  had  been  created  in  August  1899. 
In  March  1900,  defendant  No.  1  brought 
a  suit  on  his  mortgage  and  got  a  decree. 
He  did  not,  however,  make  Uniesh  a  party) 
to  the  suit.  The  property  was  sold  in  1901 
and  purchased  by  defendant  No  1.  The 
present  suit  was  brought  by  the  plaintiffs 
for  khas  possession.  Defendant  No  1  claim- 
ed to  be  entitled  to  redeem  the  plaintiffs 
and  the  solo  question  now  was  as  to  tho 
terms  on  which  he  might  be  allowad  to  do 
so  The  District  Judge,  on  appeal,  hold 
that  he  was  entitled  to  redeem  on  payment 
of  Rs  99  and  interest.  In  second  app'^al 
Mitra.  J",    agreed    with    the    District  Judge. 

Held,  that  the  defendant  No.  1  could 
redeem  only  on  payment  of  the  entire  sum 
duo  for  principal,  interest  and  costs  under 
the  mortgage  to  Umesh.  14  Wall,  491  ;  12 
Cal,  414  and  21  Mad.  61,  followed.  GI  HT- H 
CHUNDER  NANDI  v.  KED-\H  NATH 
KUNDU.    10  WN-   0  692  =  83   C  590 

462  Custom— Alienation  by  childless  malf 
proprietor  —  Mortg.igA  -  D<alh  of  proprietor 
after  7nort§nge-Subsequent  mortgage  by  sister  of 
proprietor  who  took  possessioii  "  for  life  or 
until  marriage''— Bight  of  subs'quent  mort- 
gage, to  redeem  the    prior     mortgage. 

Some  laud,  a  house,  and  a  mill  belonging 
to  a  minor  childless  male  proprietor,  were 
mortgaged  by  his  guardian  to  the  defendant. 
The  proprietor  died  and  his  sister  came  into 
possession  "for  life  or  until  marriage." 
She  mortgaged  the  land  to  the  plaintiff 
authorising  him  to  redeem  the  defetidar  t's 
mortgage.  The  defendant  objected  that  the 
plaintiff's  mortpnge  w>3  invalid  by  custom 
and    his   suit  for  redempi.ion      did    not    lie. 

Held  that  the  contention  had  no  force. 
NADiR  KHAN  v.  MOMIN  KH.aN.  98. 
P  R  1905-61  P  LRI905 

4G3     Sale  under  decree  of  puisne  mortgage 

Notifying  to   prior    incumbrance  —  Subse- 

qnentfiuit  for  sale  by  prior  mortgagee-Estop- 
ncl.  27  A  97    C.l   907    P  II. 

464  Suit  by  p-ior  mortgagee  for  sale- 
Puisne  mortgagee  not  made  a  party -Sale  in 
execution— Bights  of  the  puisne  mortgagee. 

Where  a  prior  mortgagee  sues  his  mort- 
gagor for  tho  sale  of  the  mortgaged  property 
without  making  the  puisne  mortgagee  a 
party  to  the  su-t,  the  latter  is  in  no  way 
affected  by  the  suit  or  its  results.  Thus,  if 
the  property  is  brought  to  sale  in  executioa 
of   the   decree   and  is  bought  by  a  third  per- 
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Mortgage,  Prior  and  Paisne    {Contd.) 

BOD,  tbo  puisno  mortgageo  has,  as  against 
him,  precisely  the  same  rights  as  he  had 
oollectively  against  his  mortgagor  and  the 
prior  mo*"tgagee.  That  ia  to  say,  he  may 
sue  to  redeem  the  purchaser  as  mortgagee 
or  thereafter  as  mortgagor  to  foreclose  or 
suffer  himself  to  be  redeemed  by  him. 
PANDURANQ  v.  SAKHARGHAND.  31  B 
112. 

465  Mortgage— Redemption  of  one  of  several 
prior  ustifrucLuary  mortgages  held  by  one  mort- 
gagee— Positio7i\  of  subsequent  mortgagee. 

K  N  and  G  were  joint  owners  of  a  khata, 
X's  share  being  ^  and  N»s  and  G's  the  other 
h&lf.  In  1887  the-  three  mortgaged  half  the 
khata  to  M  for  Rs.  600.  Tbe  mortgage  was 
to  be  without  possession,  unless  default  in 
payment  of  interest    was  made. 

On  the  20th  January  1900  M  obtained  a 
consent  decree  for  possession  of  the  land 
mortgaged,  on  the  condition  that  the  land 
would  be  released  on  payment  of  Ba.  650.  B, 
tbe  defendant  in  the  present  suit,  deposited 
in  Court  Rs.  650  to  the  credit  of  M.,  who 
on  the  17th  August  1900  withdrew  th«  money 
without  prejudice  to  his  rights  under  the 
second  mortgage,  which  K  had  executed  on 
the  22nd  March  1899,  creating  a  further 
charge  on  the  j^th  share  of  the  khata  already 
mortgage  by  him,  providing  that  on  failure 
to  pay  interest  as  agreed  therein,  M.  would 
recover  possession.  Default  having  occurr- 
ed, M  on  the  29th  August  1900  sued  for  posses- 
sion. 6.,  who  was  impleaded  as  a  oo  defend- 
ant, pleaded  that  he  had  paid  o9  the  first 
mortgage  and  stood  in  the  shoes  of  the  mort- 
gagee in  respect  of  the  mortgage,  having  on 
the  11th  July  1900  got  a  mortgage  of  |  ths 
of   certain  specified   fielda  in  the   khata. 

Held,  that  the  plaintiS's  claim  was  valid 
and  B's  plea  was  not  maintainable,  as  B  had 
notice  of  the  existence  of  the  prior  and  mesne 
mortgages  before  the  execution  of  his  mort- 
gage  and   no  equities  arose  in  his  favour. 

There  is  no  authority  for  the  proposition 
that  where  two  mortgages  have  been  execut- 
ed in  favour  of  one  mortgagee,  the  mortgagor 
may  redeem  the  prior  mortgage  and  use  it 
as  a  shield  against  tbe  puisne  mortgagee. 
BAGGA  MAL  v.  MOTI  RAM.  64  P  L  £ 
1903. 

(q)  Priority. 

466  Priority-  — Acceptance  by  mortgagee  of 
fresh  vnrtgnge  in  saiisjacLion  of  decree  obtain' 
ed  on    first  mortgage. 

Where  K.  a  mortgagee  having  obtained 
a  decree  on  his  mortgage  did  not  bring  the 
property  to  sale  out  in  satisfaction  of  his 
decree  accepted  an  usufructuary  mortgagee 
from  tha  judgment  debtor  and  another  per- 
son jointly    in    satisfaction    of  his  decree. 

Held,  that  the  prior  mortgage  was  ex- 
tinguished and  had  no  efieot  against  a  mort- 
gage executed  before  the  usufructuary  mort- 
gage was  made.  NaKTA  RAM  v.  MOTI 
RAM.  AWN  1906  P  191. 
-  467    Probate  granted  by   mistake— Power 
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of  executor  under  such  probate-Fraud— Quea- 
tion  rained  for  tbe  first  time  in  appeal.  C 
C    W  N  787  col  ;  515  PI. 

468  Charge  —  Second  •mortgage  —  Con- 
tribution suit— Redemption  by  one  of  seva- 
ral  mortgagors— Purchasers  in  execution  of 
simple  money  decree.  A.  W  N  1906  P  179,  Col : 
397  P  II. 

469  Charge  property—Contribution — Re- 
demption by  one  of  several  mortgagovs.  A 
W  N  1906  P   179   col ;   397  P  II. 

470  Decree  on  first  mortgage  ignoring  the 
second  mortgage  in  favour  of  the  same  dtcrit 
holder— Stranger    getting  surplus. 

A  had  two  mortgages  on  the  same  pro* 
perky  and  6  had  thereon  a  third  mortgage. 
A  brought  first  a  iuit  on  his  2nd  mortgage 
and  obtained  a  decree.  Ho  subsequently 
bought  a  suit  on  his  first  mortgage  and  ob- 
tained another  decree.  B  was  a  party  to  both 
the  suits.  In  the  latter  decree,  the  prior 
decree  on  the  2nd  mortgage  wag  entirely  ig- 
nored. 

Held,  that  in  ezecation  of  the  latter 
decree,  the  surplus,  if  any,  should  be  paid 
to  the  third  mortgagee  in  terms  threof,  and 
that  the  District  Judge  was  not  at  liberty  to 
disregard  it  by  giving  priority  to  the  appel- 
lant's Qnd  mortgage.  PICHUVAIYAR  t^, 
VADIVELAN  PILLAl,    17  M  I«  J  333* 

471  Diminished  security— Acquiescence  by 
mortgagee—  Dispossession  of  mortgagee — InteresS 
from   date  of  dispossession. 

If  there  was  no  arrangement  that  a 
usufructuary  mortgagee  should  enjoy  the 
rents  and  profits  instead  of  interest  for  hia 
money,  and  the  principal  meanwhile  should 
remain  undiminished  and  there  had  beea 
no  acquiescence  by  the  mortgagee  ia  his 
diminished  security,  but  he  had  made  every 
efiort  to  obtain  from  the  mortgagor  an 
equivalent  to  the  security  of  which  he  had 
lost  possession  and  there  was  a  covenant  foe 
interest  at  a  prescribed  rate  the  mortgageo 
was  entitled  to  interest  from  the  date  ba 
lost  possession  of  part  of  the  security.  29 
I  A  148  24,  A  521  distinguished.  RAM  RA- 
T^NSAHU  V.  MOHANT  SaHU.  6  OLJ 
74. 11,  C  W  N  782 

472  Payment  by  third  person  of  mort- 
gage money-Intention  to  keep-Presumption- 
Intention  of  parties-Protection  cf  interest— 
33  G  1133-10,  OWN  1010  Col  134  P  I. 

473  Mortgagee  accepting  further  charg§ 
from  some  of  the  mortgagors,  effect  an  original 
mortgage. 

Held,  that  the  integrity  of  the  original 
mortgage  was  not  destroyed  by  the  mort- 
gagee's acceptance  of  a  deed  of  further  charge 
executed  by  some  only  of  the  original  mort- 
gagors secured  on  their  own  share  of  the 
mortgaged  property.  6  0  G  279  S  0  A  No  173 
of  1897  referred  to.  THAKUR  SINGH  v 
JANGI   SINGH.     HOC  73. 

474  Transfer  of  judge— Questions  already 
decided-Redemption — Accounting — Practice. 

If  a  jadge  gives  his  decision  on  some  of 
the  questions  leaving   the  rest  to  bedetei- 
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mined  at  a  nubsequent  date,  the  Judge  who 
BUcceeds  him  dooa  not  act  properly,  though 
Dot  illegally,  in  passing  judgment  contrary 
to  the  decision  given  by  hig  predecessor, 
eepeciftlly  in  a  case  when  judgment  is  open 
to  appeal.  Only  on  an  obvious  and  patent 
error  in  the  ralier  decision  a  successor  should 
re-open    a  question    in  an   appealable   case. 

By  a  decree  a  mortgagee  was  entitled  to 
recover  the  mortgage  money  from  the  mort- 
gagee and  other  property  of  the  mortgaigor 
and  the  latter  was  also  made  personally 
liable  for  a  part  of  the  sum  decreed.  The 
mortgagor  brought  a  suit  for  redemption 
and  claimed  deduction  for  the  profits  re- 
alized by  the  mortgagee  from  the  amount 
adjudged    agftiust   him  by  the  decree. 

Esld,  that  the  claim  was  valid  under 
the  terms  of  the  decree. 

Under  the  peculiar  circumstances  of  the 
case  ii  was  ordered  that  on  the  mortgagor's 
failure  to  redeem  within  the  fixed  period 
be  would  not  be  able  to  redeem  in  execu- 
tion of  the  decree  passed  in  the  case.  134 
P  R  1848  referred  to.  OHUNI  LAL  v. 
MIAN  GHULAM  FARID  KHAN.  41  P  L 
E  1908. 

476  Mortgagee's  possession  not  adverse — 
Minor  not  bound  by  such  sale— Sale  by  mort- 
gagee of  mortgaged  property  in  violation 
of-4  A  L  J  787- A  W  N  1908  P  1  Col  714. 
8^^  Mortgage,  redemption, 
(r)     Bedemption. 

476  Abatement  of  suit- Suit  by  an  un- 
married daughter — Plaintiff  suing  as  sole 
heir — Right  of  mHtried  sister  to  continue 
the  suit— 4  A  L  J  783  Col  1572  P  I. 

477  Absolute  decree — Right  of  redemp- 
tion after  the  decree  absolute— Mistake  of 
the  Court  in  drawing  up  the  decree.  3  C 
L  J  683  Col  670  P  I. 

478  Accuunts  —  Bedemption,  auit  for — Ac- 
count—Transfer of  Property  Act  (IV  of  1882), 
S.  92— Mesne  profits— Civil  Procedure  Code, 
S.   13. 

Held,  that  in  a  redemption  suit,  where 
a  decree  ie  passed  in  plaiutiff's  favour  and 
a  date  in  fixed  for  payment  under  S.  92  of 
the  Transfer  of  Property  Act,  the  plaintiff 
must  get  an  account  of  the  profits  of  the 
property  taken  up  to  the  date  fix.  d  for 
payment  and  if  he  fails  in  doing  so  he  is  not 
entitled  »o  bring  a  separate  suit  for  the 
mesne  profits  of  the  peril  d  for  which  he 
has  failed  to  take  such  account.  Such  a 
suit  is  barred  under  the  provisions  of  S.  13 
of  ti.e  Code  of  Civil  Procedure.  RIIEO 
NaTH  t;.GAYA  PEHSHAD.     8  O  C  802 

479  AcCi  unis— Mortgage  money,  pteviuture 
suic  Jor  — Mortgage,  quesnoii  as  to  c Jirect  am- 
ount due  on,  when  to  arise  — Suit  for  posses- 
sion. 

In  October,  1886,  three  persons  execut 
ed  a  mortgage  deed  in  favour  of  the  plain- 
tiff. The  deed  contained  a  condition  that, 
if  the  principal  money  be  not  paid  within 
a  year,  the  plaintiff  would  be  competent 
to  lake  poBBosaiou  of  the  property  moit^iaged. 
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I  The  mortgagors  having  all  died,  the  plain- 
I  tiff  sued  their  representatives  for  Ut^.  2,000 
I  including  compound  interest  and  prayed 
in  tlao  alternative  for  possession  of  the  mort* 
gaged  property  In  agrument  a  question 
was  raised  as  to  whether  the  plaintiff's 
claim  so  far  as  it  related  to  the  settlement 
of  account  or  any  declaration  of  the  am- 
ount due  on  the  footing  of  the  mortgage 
was  noc   premature. 

Held,  that  the  suit  in  so  far  as  it  referred 
to  the  amount  of  the  mortgage-money  was 
premature.  The  question  as  to  the  correct 
amount  due  on  the  mortgage  would  arise 
only  when  the  mortgagor  is  ready  and  will- 
ing to  redeem  the  mortgage. — MURLI  DHAR 
V.  RAGHUBER  SINGH.    4  O  C  171. 

480  Acquiescence— Redemption  of  mort- 
gage indepenently  of  charge  created  by  lease. 
AWN    1904  P  273—27  A    313  col  :    684  P  II. 

481  Acquiescence  of  mortgager — Mitakshara 
— Joint  family — Mortgage  by  manager — Sale 
by  mortgagee  in  execution  of  money- decree  pro- 
hibited—T  PAS  99 — Mortgagee's  possession 
not  adverse-  Minor. 

Held,  that  S.  99  of  the  Transfer  of  Pro- 
perty Act  prohibits  a  sale  of  mortgaged  pro- 
perty held  in  contravention  of  the  provi- 
sions of  that  section.  21  0  37,  30  0  463,  17 
A    522  followed. 

Held,  also  that  in  a  joint  Hindu  family 
governed  by  the  Mitakshara,  a  son  is  not  dep- 
rived of  his  equity  of  redemption  by  virtue 
of  a  sale  prohibited  by  law.  22  M  372  follow- 
ed ;    22    B    624    Appl. 

A  mere  silence  or  acquiescence  on  the 
part  of  a  mortgagor  does  not  bar  redemption 
unless  there  is  a  release  of  the  equity  of  re- 
demption.    82  C    296    followed. 

A  mortgagee  can  extinguish  the  right  of 
redemption  only  by  getting  the  mortgagor 
to  execute  a  release  cf  the  equity  of  redemp- 
tion in  his  favour,  or  by  a  proper  suit  under 
the  Transfer  of  Property  Act.  A  mortgagee 
by  erroneously  representing  himself  as  owner 
of  the  mortgaged  premises  cannot  make  hia 
possession  adverse  to  the  true  owners.  JHAB- 
13A  LAL  v  CHHAJJU -MAL.     4  A  L  J    787- 

482  Adjustment  of  mortgnge  suvi — Pur- 
chaser, mortgagee^  remedy  of ^  in  suit  against 
person  excluded  in  the  mortgage  suit — Amend- 
ment— Converting  nature    of  suit. 

A  mortgagee,  in  execution  of  a  decree  ob- 
tained against  the  owuers  of  the  equity  of 
redemption  except  one,  having  bought  the 
mortgaged  property  to  sale  and  purchased 
it,  can  bring  an  action  for  declaration  of  his 
title  as  purohaier  at  the  mortgage  sale  and 
for  recovery  of  possession,  subject  to  the  ex- 
ercise of  the  right  of  the  redemption  of  the 
person  excluded. 

(Quaere. -Whether  it  is  open  to  a  mortgagee 
who  has  omitted  to  implead  a  neoeesary  party 
to  maintain  another  suit  to  enforce  his  secur- 
ity against  th«  party  excluded. 

If  the  mortgagee  has  purchased  some  of 
the  mortgaged  properties,  the  defendant  ia 
eotutled,   bo  redeem  hia  own  share  in  the  dig- 
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putod  property,  upon  payment  of  ft  propor- 
tionate part  of  tbs  araouut  duo  on  iVio  raort- 
gago.  50  L  J  315  (320)-  11  OWN  403  re- 
ferred to.  The  mode  of  caloulatiDg  propor- 
tioiiato  amount  dlsoussod.  38  I  A  57-31  0 
332-8  C  W  N  60<J,  5  0  L  J  611  (637)  referr- 
ed   to. 

A  mortgagee,  who  in  exocution  of  his 
docroo,  purchagod  the  mortgaged  property, 
and  vvasBUbboquODtly  deprived  of  it,  ipstiLuled 
a  suit  for  recovery  of  the  purchase  money 
agait'st  the  person  who  was  not  made  a  party 
in  the  mortgage  suit,  on  the  ground  that  the 
effect  of  the  previous  litigation  between  the 
parties  had  been  to  deprive  him  of  the  disput- 
ed property,  as  also  on  the  ground  that  the 
institution  was  due  to  the  dictum  in  the 
judgment  of  the  High  Court.  He  was  allow- 
ed to  amend  his  plaint  and  convert  the  suit 
into  one  for  recovery  of  possession  of  the 
disputed  share,  subject  to  the  exercise  of  the 
right  of  redemption  of  the  defendant.  1  0 
L  J  337  (354)  distinguished:  JUGDEO  SING 
V.   HABIBULLAH    KHAN.     6   C  L    J    612 

483  Amount 'payable  in  a  redemption  suit- 
Put chase  by  prior  incumbrancer — Puisne  in- 
cumbrancsrs  no  party  to  prior  incumbrancer's 
decree— Suit  by  puisne  incumbrancers  for  sale 
and  redemption  Prior  incanibrancers  entitled 
to  interest  till  date  of    actual   possession. 

Defendants  prior  incumbrancers  sued 
upon  t.heir  mortgage  without  impleading 
"plaiutifi,  a  puisne  incumbrancer  ;  and  ob 
tained  a  decrte  in  execution  of  which  they 
purchased  a  part  of  the  mortgaged  property. 
They  obtained  formal  possession  of  the  same 
on  the  17th  of  April  1887,  and  actual  posses- 
sion on  the  11th  of  May  1877  — the  delay 
having  been  due  to  the  opposition  of  some 
mortgagees  who  claimed  to  hold  the  prO' 
perty  under  a  yet  earlier  mortgage  and  who 
v^ero  not  impleaded  by  defendants  in  their 
suit.  In  a  suit  by  the  plaintiff,  the  puisne  in- 
cumbrancer, for  redemption  of  defendants' 
mortgage  and  sale  of  the  mortgaged  property 
held,  that  the  defendants  were  entitled  to  get 
interest  up  to  the  date  of  obtaining  of  actual 
possession.  KS;DAR  NATH  v.  KEDAR  NATH. 
1  A  L  J  492. 

484  Appeal — Jurisdiction— -Valuation  of 
suit  for  redemption  for  purpopes  of  further 
appeal.     28    1'  R    1908  col  :    1666   P  I. 

485  Appeal— Jurisdiction-Redemption,  suit 
for — Afortgago-Jutisdiciion. 

The  plaintiff  bought  a  suit  in  the  Court 
of  the  Subordinate  Judge  for  redemption  of  4 
mortgages  for  sumsamounting  in  the   aggree- 

■  gate  to  less  than  Rs.  5,000.  The  defen- 
dant in  his  written  statement  pleaded  that 
there  were  four  more  mortgages  on  the  pro- 
perty. The  aggregate  of  the  mortgage  money 
according  to  him  axceeded  Rs.  5,000.     Two  of 

■  the  mortgage  deeds  set  up  by  khe  defendant 
were  found  by  the  Subordinate  Judge  to  be 
invalid,  and  the  actual  amount  of  mortgage 
money  which  the  Subordinate  Judge  found 
to  be  rightly   a  charge  on  the  property   and 
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on  payment  of  which  he  decreed  redemption 
f«ll  under  Rk.  5,000.  An  appeal  against  the 
decree  of  the  Subordinate  Judge  wns  filad  by 
tlie  dnf^iidant  before  the  Diatriof,  Judge  who 
on  objuution  having  rained  by  the  other  nide 
returiiod  the  appeal  for  proHontation  to  the 
(;Ourt  of  the  Judical  Commissioner,  Oudh. 
The  (lutendaat  appealed  agaist  this  order  of 
the  Judge. 

Held,  that  the  appeal  was  properly  pre- 
sented to  the  Court  of  the  DislricS  Judge. 
[Select  Case  No.  267,  followed]  LALLU 
SAH    u.  GAYA  PERSHAD-     90C    96. 

486  Appoal -Valuation  of  memorandum 
of  appeal -Mortgage  suit.  AWN  1905  P  40 
-27,  A  447  Col  115  P   I. 

487  Assessment  paid  by  —  Redemption- 
Payment  of  assessment  by  mortgagee — The  am- 
ount so  paid  can  be  added  to  mortgage-mo- 
ney. 

Apart  from  special  stipulation  a  mort- 
gagee is  utider  no  liability  to  pay  assessment 
as  betv^een  himself  and  his  mortgagor  :  and 
if  he  does  pay  it  for  the  purpose  of  preserv- 
ing his  security,  then  he  ia  ordinarily  entitl- 
ed to  add  that  amount  to  dia  mortgage- 
money,  and  to  require  that  he  should  be  paid 
it  before    he  can  be  redeemed. 

Where  the  mortgagee  agrees  to  pay  a 
certain  sum  as  assessment,  and  the  assess- 
ment is  subsequently  increased,  he  ia  entitl- 
ed to  add  the  amount  of  the  excesa  payments, 
so  made  io  his  mortgage  security.  NILAWA. 
I-3HARAMA  ASHYA  y.  KRISHNAPPA  HU- 
WAPPA    MAISTIR.     8  B  L  R  350- 

488  Assignee  of  mortgagor-Subsequent  mort* 
gage  for  cash  and  undertaking  to  redeem  prior 
mortgages  -Puisnee  mortgagee's  right  to  redeem 
prior  mortgages— Failure    to  pay  cash. 

Where  the  pUintiff  obtained  a  mortgage 
from  the  sixth  defendant  and  agreed  to  dis- 
charge out  of  a  portion  of  the  mortgage 
amount  several  prior  mortgages  and  to  pay 
the  balances  in  cash  to  the  moifegagor,  and 
brought  a  suit  io  redeem  ona  of  the  prior 
mortgages,  and  his  suit  was  dismissed  by  the 
Lower  Courts,  on  the  ground  that  the  plaia- 
t  ff  did  not  pay  the  balance  of  the  mortgage 
amount. 

Held^  that  the  sixth  defendant  was  not  a 
necessary  party  to  the  suit,  and  the  plaintiff 
was  entitled  to  redeem  the  prior  mortgage, 
as  there  was  at  all  events  consideration  for 
the  plaiiititi's  mortgage  to  the  extent  of  the 
uudertaking  there  given  ti)  redeem  the  prior 
mortgages.  MANGAB  THUPPAN  u.  KaDIR 
KUTTl.     13  M  L  J  I. 

489  Assignnis)it  of  mortgage — Actionable 
claim  — Transfer  of  Pioperty  Aci,  {IV  of  Lti82) 
ss.   130,   131   and   135. 

A  mortgage  was  made  on  the  2nd  Feb- 
ruary, 1822.  It  was  assigned  on  the  20th 
February,  1886.  The  assignees  obtained 
possession  of  the  naortgaged  property  on 
the  1st  July,  1886,  in  accordance  with  the 
provisions  of  the  deed  of  mortgage.  The 
mortgagors  claimed  to  redeem  the  property, 
the     first    instance,    on     payment     of     Rs. 
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4.5000  ou  carta'n  grounds  and  in  the  alter- 
natire  en  payment  of  Ha  14,000,  tbo  pnca 
paid  for  the  a^isigiimunt.  Tlie  asdigaees 
olaimed  to  bo  paid  the  principal  Hum 
■•oured  by  tb«  mortgage,  and  inbereBland 
oompouud  iuberest  amjunbiog  bo  lis  9,727  8  0 
from  tbe  dtite  of  the  morbgage  to  b!io  30Lh 
June,  1B8G,  i.  e.,  up  bo  bbo  time  bbey  ob- 
tained poasesaioQ  of  blio  property,  and  also 
certain  other  sums.  Tbe  Court  of  first  ia- 
stauoe  decreed  ihe  claim  on  payment  of 
Bs  14  000.  Its  jadginaiiL  was  silenb  aa  to 
the  question  wbebher  the  assignees  were 
ealitlod  lo  any  iuberest  ou  tbe  price.  The 
point  raided  in  appeal  was  whether  a 
claim  to  a  debt  secured  by  tbe  mortgage 
of  immoveable  property  was  an  "  actionable 
claim "  witbin  the  meaning  of  the  Trans* 
fet  of  Property  Act,  18S-2,  before  the 
amendment    of  tbat    Act  by    Act   II  of  1900 

H<:ldf  that  a  claim  to  a  debt  secured 
by  tbe  mortgage  of  immoveable  property 
was  not  an  actionable  claim  within  the 
meaning    of    sec.    130. 

H-ldy  therefore,  that  aeo.  135  was  not 
applicable    to  the    present    suit. 

ffdd  that  the  mortgagors  must  paythe 
principal  sum  and  tbe  interest  due  for  the 
period  from  the  2od  E^ebruary,  1882,  to 
the  30ih  June,  1886,  in  order  to  redeem. 
— JAW.xHILl   SINGH   «,  PARVVAN    SINGH, 

4  O  C  210. 

490  ^'"^g  o'^  redemption — Agreement— 
Charge.     28  B  349.     Col:    393,  P    il. 

491  Clog  00  redemption— Ouce  a  mortgage 
always  a  moitgage  and  nothing  but  a 
mortgage.     27    B    154     Col;    298    P  il. 

492  ^log  on  redemption  — Covenant  in 
subaequonb  simple  morbgige  — Deed  not 
redeem  prior  UrfufruciU-iry  mortgage  with 
out  p^yiiig  tbe  sub^equout  advance.  A  W 
1906.    1*  278    Col.'   530    F  II. 

493  '^log  oii  redemption — Secured  and 
unsecured  s  ibsequeot  debts.  T  P  A  (IV  of 
1882)    -    61. 

When  a  mortgagor  borrows  more  money 
from  tbe  mortgagee  aud  agrees  not  to  redeem 
the  mortgage  without  piying  of!  the  debbs 
subsequently  incurred,  the  cjotract  is  bind- 
ing ou  him  unless  the  subsequent  debts  are 
simple  debia  atid  do  not  create  any  charga 
On  tiie  mjri.giged  proparLy.  DQRGA  PEil 
SHAD   V.    DUKHI    ROY.     9     C   W    N  789- 

494  Oiog  on  redentption  -Li  ibilUy  of  pur- 
choker  of  equity  of  redemption  for  dtbts  incurr- 
edby  the  vuttgagor  after  the  s  lie. 

A  viiiidje  of  iln  equity  of  redemption  is 
not  liable  to  piy  to  tbe  mortgagee  any  sum 
wbich  the  mortgagor  may  have  borrowed 
from  tbe  mortgagee  on  tbe  security  of  tbe 
mortgaged  proporiy  after  be  has  pdrted  witb 
the  equity  of  redemption.  4  All  ,  85,  distin 
guished.  B  HAG  WAN  D\S  v  SFIAM  DAS. 
WN,   A  1901   p  121  =  23   A  429 

495  Clog  O.J  r^doujpLion — Purchaser  of 
equity  of  redemption,  right  of,  to  redeem 
the  wholo  morlgago.     27  A    178   col  :  614    P  I. 

496  Clog  ou  redampiioa — Puchase  of  part 


I  M^rtgragr  redemption    (Contd.) 

of  the  mortgaged  property.  28  A  279  col  J 
Gil  P  I. 

497  Clog  on  redemption -Clog  on  right  of 
,  redemption.     26  A  559  col  :   611    P  I. 

498  ^'log  on  redemption— Unconscionable 
covenant  for  pro  eraption  for  a  fixed  suoa 
irrospacbivo  of  mirkut  price.  ML  J  1901  P 
132—24    M    419    ml  :    'jGj    P  I. 

499  CLog   0  t    radnnption — Priority  —Subse' 
j  guent    mortgagee    to  pay   ojf    prior   mortgage-^ 

Subsequent  viortgiga  found  invalid-  How  far 
subsequent    vDrtg  igee  entitled  to  prior  security. 

Where  asub^iequent  mortgage  executed 
to  pay  off  a  prior  mortgage  is  found  invalid, 
the  subanque-U  mortgagee  is  entitled  to  tha 
extent  of  tbe  prior  security  PUNDIT  PRA- 
YAG  RAJ  P,  GONK\K\N  PERSHaD  TE- 
WARI,    6  C  W    N  787. 

See  for  other  facts    col:   515    PI. 

500  Clog   on  redemption. 

A  provision  in  a  mortgage  bond  em« 
powering  the  m  ^rtgagor  to  redeem  before  tha 
expiry  of  the  term  of  the  mortgage  only  up  m 
payment  of  interest  for  the  unexpired  teroi 
cannot  be  regarded  as  a  clog  on  reJemptioa, 
It  is  competent  to  the  parties  to  enter  into 
sucha  contract  KAULKSHAR  SING  u. 
RAGHUBIRSIN  xH.  I  AL  J   221- 

501  Clog  on  equity  of  redemption— Le2S6 
to  mortgagee  —  Public  cltaritable  praperty.  Alie- 
nation of — Limitation  Act  (XV  of  1877).  Ap» 
plicability  of-^Adooci'.e  General  represent- 
ing  public  chari'y  —  Possession  as  btWien 
mortgigyr  and  mortgig  e— Adverse  possession 
— Interest. 

A  mjrtgag3  for  tbe  sum  of  Rs.  39,520  150 
was  executed  on  the  25&h  Novembir  1366,  by 
one  H.  and  by  S  who  wero  two  of  the  officers 
of  the  Bane  Israil  Community,  The  mort- 
gaged premises  cousi.sted  in  bbe  firs";  pUoa 
of  seven  warehjuijs  ia  Siiamji  Hussij  SiCeat, 
and,  secoadly,  cf  c^rtai  1  premise:^  1  i  Dm 
Tad  third  raw,  cousisbitig  of  a  Jam  itkhaia 
aud  four  wareUouses  one  in  front  and  thraa 
in  the  rear.  The  sev^'U  warebousas,  that 
is  the  propjrty  firstly  mortgaged,  wera 
also  let  to  the  m:)rtgigoe  for  the  sim  of 
Rs.  1,500  par  annum,  and  a  housj  a*;  Suimji 
Hussaji  Street  wLiich  was  not  ino  uiei  ia 
tbe  mortgage  was  also  let  to  tbj  mjccgi^ea 
at  tbe  rate  of  Rg  1,100  par  annum  Tha 
leases  were  to  Usb  during  the  term  of  tha 
mortgage.  Tbe  representative  of  the  mort- 
gag.ie  brought  a  suit  against  8ome  of  tha 
officers  and  mambers  of  the  Beie  Israil 
(yommuniby  in  Bombay  and  the  Adv  cite 
Gan-jra',  who  </as  made  a  party  to  repr  saub 
tbe  charity,  and  prayed  that  an  acc)Uib 
mxy  be  takan  as  to  wh  vb  was  due  to  tha 
plaintiff,  under  tha  mjrbgage  of  tbe  2ldfc 
Novembar  1366,  and  tb  it  in  default  of  p  vy- 
maat  by  the  Bene  Israil  Com  uuuiby  of 
bbe  amiunb  found  dua  (ififc^v-.s  Ju.-),  tlia 
said  Cjmmuuicy  be  absolutely  foraelo-ted 
of  a\\.  equity  of  redemp:-ion  ia  the  siid 
pr  raises,  or  that  the  said  mortgaged 
prauiises  be  sold  and  th ;  procoodj  aypliod 
towards    payment     of   the    moueys     duo    ba 
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the   plaintiff.     It   was    contended    on    behalf 
of  the  defendants,    that    the    agreements,    by 
which    the  property  was  let,  were  a  clog  upon 
the  equity    of   redemption,   and    were    thero 
fore   bad. 

Hold,  that  the  contention  had  no  force  ; 
that  the  objection  that  the  collateral  ad- 
vautange  ot  mortgage  was  to  last  after 
the  redemption  of  the  premiaoa  was  not 
applicable  to  the  present  case,  for  there 
was  express  provision  to  the  effect  that  the 
mortgagee  should  have  the  premises  at  Us. 
1,500  and  Rs.  1,100  per  annum,  only  during 
the  term  of  the  mortgage  ;  that  there  was 
nothing  in  the  agreomenis  for  lease  or  in  the 
mortgage-deed  which  prevented  the  mort- 
gagors  from    redeeming  the  property. 

A  mortgage  is  a  conveyance  of  land  or 
an  assignment  of  chatties  as  a  security  for 
the  payment  of  a  debt,  or  the  diiclaarge  of 
some  other  obligation  for  which  it  is  given. 
This  is  the  idea  of  a  mortgage  and  the  secur- 
ity is  redeemable  on  the  payment  or  dis- 
charge of  such  debts  or  obligatiou,  any  pro 
vision  to  Ihe  contrary  notwithstanding.  Any 
provision  inserted  to  prevent  redemption 
on  payment  or  performance  of  the  debt  or 
obligation  for  which  security  was  given  is 
what  is  meant  by  a  clog  or  fetter  on  the 
equity  of  redemption,  and  is,  therefore,  void. 
It  follows  from  this  that  once  a  mortgage  is 
always  a  mortgage,  ;  but  this  principle  does 
not  involve  the  further  proposition  that  the 
amount  or  nature  of  the  further  debt  or  ob- 
ligation, the  payment  or  performance  of 
which  is  to  be  secured,  is  a  clog  or  fetter 
within  the   rule. 

A  lease,  which  is  to  last  during  the  cur- 
rency of  a  mortgage,  cannot  be  said  to  be 
for  an  indefinite  period,  and  consequently 
is  not  bad  ia  law.  As  regards  public  charic- 
able  property,  long  leases  are  pro-tanto  alien- 
ations of  the  property.  But  ii;  is  competent 
to  mortgage  or  alienate  portion  of  tho  public 
charitable  property  for  the  purpose  of  ^tbe 
preservation  of  the  charitable  property.  There 
is  no  authority  for  tne  proposition  that 
public  charitable  property  cannot  be  alienat- 
ed  at  all. 

The  Limitation  Act,  1877,  applies  just 
the  same  to  the  Advocate  General  represent- 
ing the  public  charity,  and  to  the  trustees 
of  public  charitable  property  as  it  applies  to 
any  private    individual. 

A  party  cannot  be  allowed  to  make  a 
claim  as  defendant  which  he  could  not 
make  as  plaintiS  by  reason  of  limitation  12 
Bom.,  501  followed,  MAHOME  '  CASSUM 
DHARAMSEY  v.  JOSEPH  EZEKIEL.  7 
BLR  772. 

See  for  other  facts  col  :    1370   P  II. 

602  Clog  on  redemption — Construction 
of  document — Interest— Profit,  AWN 
1906    P  202—28  A    712    Col  :    459   P  II. 

503  Clog  on  redemption-Clog  or  fetlet  on 
redemption — Second  mortgage  on  same  pro 
per ty— Agreement  to  redeem  bot^i>  mortgages 
simultaneously. 


M  ortgago,  redemption    (Con^d.) 

Certain  mortgagors  having  tnken  a 
further  advance  on  the  security  of  a  second 
mortgage  of  the  same  property  ooveuaniod 
in  the  second  mortgage  that  they  should 
not  be  at  liberty  to  redeem  it  without  at 
the   same   time     redeeming     the  first. 

Held,  that  this  was  a  valid  coveuaufc 
and  did  not  amount  to  a  clog  or  fetter  oa 
the  right  of  redemption.  MUHAMMAD 
ABDUL  H^MID  v.  JAIRAJ  MAL.  3  A. 
L  J  768- A  WN1906P  267- 

504  See  for  other  cases  clog  Col;  458 
to    460  P  II. 

605  Co- Mortgagor— Other  suit  for  their 
share— Position  of  a  co-mortgagor  re- 
deemi'g  tho  whole  property.  U  U  C  91 
Col:    701   PI. 

606  ('o-mortgagor— Other  suit  for  their 
share— Suit  for  redemption  by  an  heir  of 
one  of  the  owners  of  equity  of  redemption 
dismissed  in  default.  32  P  R  1905.  Col  ; 
1455    P  I. 

607  Co-morigagor — Other  suit  for  their 
share — Payment  by  one  mortgagor  and  re- 
redemption  of  whole  property  mortgaged.  28 
A  482    (P  0)  Col:    704    P  I. 

608  Co  mortgagor  redeeming  other's  suit 
for  their  share-  Contribution   T  P  A  S  60. 

Held,  that  one  of  several  mortgagors  caa 
sue  for  redemption  of  the  whole  mortgage 
on  payment  of  the  whole  debt  and  caa 
himself  sue  the  other  sharers  for  con* 
tribution.  5  I  A  18  (27)  cited. 

If  one  of  the  mortgagees  succeeds  to  the 
rights  of  one  of  two  joint  mortgagors,  the 
other  mortgagor  can  sue  for  redemption  of 
his  share  alone  on  payment  of  hia  portion  of 
the  mortgage-debt,  under  the  last  proviso  to 
S  60  of  the  Trans-fer  of  Propery  Act.  H  M 
304  referred  to.  KATHIRU  HaJI  THAMPI 
KOYA  V.  PAKIRU  NAKOORU.  22  X  L 
R  91. 

509  Conditions  postponing  redemption— 
Mortgage  Mortgage  for  fixed  teim  —  Bedemp" 
tion  before  expiry   of  the  term. 

The  mortgagor  agreed  to  pay  the  mort- 
gage debt  on  the  expiry  of  15  years  and  the 
mortgage  deed  also  provided  that  if  the  pro- 
perty "  be  found  to  have  been  mortgaged  or 
hypothecated  or  transferred  to  any  one,  or 
if  there  should  arise  any  cause  which  might 
bs  considered  likely  to  affect  the  total  or  par- 
tial loss  of  the  principal  mortgage  money  and 
interest  "  the  mortgagee  should  have  power 
to  realize  the  entire  mortgage-money  with 
interest. 

Hold,  that  the  deed  must  be  interpreted 
not  as  giving  the  mortgagee  a  right  from 
mere  caprice  or  unreasonable  apprehension 
of  loss  to  call  in  his  debt,  but  only  as  giving 
him  this  right,  if  anyting  should  arise  which 
in  the  view  of  reasonably  minded  men  might 
cause  any  such  loss  The  term  fixed  not  beiiig 
unreasonable  the  suit  for  redemption  filed 
before  its  expiry  must  be  dismissed.  20  Bom  , 
677  and  22  Bom  ,  375,  referred  to  BHA- 
WANI  V.   SHEODIHAL.     A     L    J    1904   p. 

183=A  W  N  1^04  P  60=26  A  60. 
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510  Cost  of  copBtructing  vrillp — 3  A  L  J 
435  .S'tio  mortg(\<jii   N>    315   Supra. 

511  <  osts  of  improvomeiits  — Planting  of 
groves  by  tenants  with  mortgngeo's  por- 
misaiou     9  O  C  18  Col  :   G30  P  I. 

511  (a)  Costs  in  suit  for  — Rodomption  of 
mortgage  independently  of  charge  created 
by    lease.    A  W  N  1904  P  273    Col.    G84  P  II. 

612  Costs  in  suit  for— Implomont  of  con- 
tract to  transfer  -Traisfer  how  to  be  effect- 
ed   24.  M    377  (P  C)  Ool  :    586  P  I. 

5'8  Costs  in  suit  for  — Redemption  money 
deposited  iu  Court  but  part  of  it  attached 
in  execution  of  decree  for  costs  27  A 
892.    Col.  896    P  II. 

514  Contract  by  guardian— Persojtal  liabi- 
lity of  minor. 

A  sued  B  a  minor,  0  his  mother  and  D 
their  servant  alleging  thai  C  sent  her  servant 
D  to  plaintiff's  shop  and  borrowed  money  on 
account  of  her  minor  son  B.  The  Muosiff 
pasted  a  dfcree  against  B  and  C  but  on 
appeal  the  District  Judge  exonerated  B  on 
the  ground  that  the  debts  for  the  discharge 
of  which  the  money  was  borrowed  were  not 
proved  to  be  binding  on  the  minor.  A  filed 
a  revision  application  ag-ainst  the  said 
order  discharging  the  minor  from  the  suit. 
Held,  that  the  suit  as  against  the  minor 
must  fail  for  the  simple  reason  that  a 
minor  cannot  bo  bound  personally  hy 
contracts  entered  into  hy  a  gurdian  which 
do  not  purport  to  bind  the  estate.  It  would 
be  a  very  improper  thing  to  allow  the 
guardian  to  make  covenants  in  the  name 
of  his  ward  so  as  to  impose  a  personal 
liability  upon  the  ward  aud  there  is  not 
in  Indian  Law  any  rule  which  gives  a 
Guardian  and  Manager  greater  power  to  so 
bind  the  infant  than  exists  in  English 
Law.  14  I  A  89  referred  to. 

Held   further    that     in     suits    for    money 
borrowed    on    behalf    of      and  expended    on  j 
necessaries   for    a   minor  he    might  be  liable 
for  the  debt,  but  he  would    not   be   so    liable 
by  reason    of  the  contract   binding    him  per-  j 
Boually.     His    liability    would     have    to     be  j 
based  on  the   ground     that    there    was  a  pre-  [ 
existing  liability    on    his      part   at    the  time  j 
when    the    guardian    entered    into    the    con-  I 
tract    on    his    behalf.     26  M  330,  20   B  &1  and 
16    C    330  referred  to.     TUKARaM   MaNAJI 
DHANGAR       V.       RAMCHANDRA       HARl 
PESHKAR,    2   N  LR25. 

615  Court  foes  on — Valuation  of  memo- 
randum of  appeal—Rule  of  High  Court.  27 
A  447  Col  :     115   P  I. 

5l6  Court  fees  on —Valuation  of  uiemo- 
irandum  of   appeal.     7  O  C  152   Col-  114  P  I. 

617  l^ecree  for — Application  by  mortgage 
lor  possession— &uit  for  redemption.  4  L.  B 
B    1907    P  83   Col  :   687    PI. 

618  Decree  for-Delivery  of  title  d:eed 
on  payjaeutot  money  — Loss  of  title  deeds  — 
SecunLy  for  deeds.  12  M  L  J  63  Col  -  693 
PI.  I 

619  Decree  for  foreclosure-Suit  for  redpvvp-  j 
ti^n—Adiicrse  'pos^Ciiion  of  mortgagee— S-idt  for  , 


Mortg-age,  redemption    {Contd.) 

redemption  after  vt,)re  tJtan  twdoe  yearn  of 
possession  <if  vmlgagee  from  expiry  of  tiim  fix* 
ed  for  payment  Transfer  of  I'ruperly  Act,  s. 
86 — Prescripiion. 

The  dcfondantfl  obtained  a  decree  under 
s  86  T  P  A  on  27th  July  1SB7  providing 
that  if  the  amount  duo  on  the  mortgage  oa 
the  20lb  January  1888  were  not  paid  on  that 
date,  the  mortgage  would  bo  foreclosed  and 
the  plaintiffs  absolutely  debarred  of  all  rights 
to  redeem  the  property.  On  the  19th  Janu- 
ary 1888  the  plaintiffs  obtained  from  the 
Court  four  months  extentsion  for  payment 
with  the  consent  of  the  defendant  who 
obtained  possession  of  the  property  on  the 
25th  February  1883,  which  they  agreed  ^to 
surrender,  if  the  amount  due  were  paid  with- 
in that  period.  The  plaintiffs  failed  to  pay 
the  amount  within  the  time  fixed  and  the 
defendant  remained  in  possession.  On  the 
22nd  January  1902  the  plaintiffs  sued  the 
defendants  for  redemption  of  the  property 
OD  payment  of  what  was  due  on  the 
mortgage  under  the  terms  of  the  decree  on 
the  25th    February   1888. 

Held,  that  from  the  date  when  the  time 
agreed  upon  for  payment  expired  the  defend- 
ants held  possession  of  the  property  not  as 
mortgagees  but  as  absolute  owners  and 
their  possession  having  therefore  been  ad- 
verse for  more  than  twelve  years  before  the 
suit  was  instituted,  they  had  acquired  a  title 
to  the  property  by  prescription  independent- 
ly of  the  right  to  foreclosure  which  they 
had  under  the  decree.  19  M  249  (P  C)  Dis- 
tinguished. MAKHAN  AND  OTHERS  v. 
BHAGIRATH    PERSHAD     AND    OTHERS. 

8  o  c  sa. 

520  Decree  for  redemption— Limitation 
—Extension  of  time  for  payment  of  mort- 
gage   amount.     28    M  211  col  :    2021  P  I. 

521  Decree  for— To  specify  time  for  pay- 
ment of  money —Decree  for  redemption — Exe- 
cution. 

A  decree  for  redemption  should  specify 
a  period  within  which  the  redemption  money 
must  be  paid  ;  and  if  is  not  pT.id  by  the  date 
fixed  the  mortgagee's  remedy  is  not  by  a 
separa'e  suit  for  possession  of  the  land,  but 
by  an  application  to  the  Court  to  pass  a 
final  foreclosure  decrco  or  an  order  abso- 
lute for  sale  in  the  original  suit.  Maung 
Mo  Gale  v.  Ma  Sa  U,  (1902)  1  L  B;R.,  186  re- 
ferred to.  HLA  NYO  u.  SANI  PYA  AND 
SANI  PRU,    3  L  B-R1906P190 

522  Decree  for— To  specify  time  for  pay- 
ment of  money — Decree  should  not  fix  time 
for  paynwnt  of  mortgage  money.  100  P  R 
1905  col  L  881  P  II. 

5S3  Decree  for—To  specify  time  for  not 
fix  tin>e  for  payment  of  mortgage.  2  O  C  196i 
col  :    699  P  I. 

524  Deposit  0/  mortgage-money  by  mortm 
gagor-~Dr posit  of  mortgage  money  in  Court, 
what  amounts  to— Transfer  of  Property  \ct 
{IV  uf  1882}.  Ss.  83  and  84— Mortgagor,  suit 
byy  to  recover  surplus  collection  made  by  vmrt- 
gagee  after  viotlgu^  had  been  satisfied— Li-^ 
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mitation  Act  (X  ['  of  1877),  sch.  II,  arts.  105,109 
and  1^0. 

On  the  9th  November,  1876,  the  plain- 
tiffs 3«^parat,oly  mortgaged  their  shares  in  a 
village  to  one  B.  represented  by  the  defen- 
dauls   in  the    suits. 

The  mortgagee  was  authorized  to  pay 
himself  from  tbe  rents  and  profits  the 
interest  of  the  principal  monies.  Oa  the 
13th  May  of  ISiJO  the  plaintiffs  separately 
deposited  in  (\nut  ccrtaiw  s-ums.  The  mort 
gngees  refused  to  accept  these  amounts  on 
the  ground  that  th«y  were  not  sufficient. 
On  the  4th  September,  1890,  the  plain- 
tifTd  instituted  separate  suits  for  redemp- 
tion. They  obtained  decrees  and  in  execution 
thereof  obtnined  possession  on  the  8th 
January,  1892.  Tbe  decrees  wera  set  aside, 
and  possession  was  restored  to  the  mort- 
gagees on  tbe  ist  Augu-:t,  1893.  On  the 
suits  being  re  tried,  the  mortgagors,  on  the 
81st  March,  1896,  obtait  ed  decrees  for  re- 
deuiptiau.  Tbe  murtgjigors  obtained  pos 
sesi-ion  of  their  shares  on  the  4th  Novem- 
ber, 1896.  On  the  24th  April,  1899,  the 
plaintiffs  separately  instituted  tbe  present 
suits.  They  alleged  that  from  the  13th  May, 
1890,  the  mortgagees  ceased  to  be  entitled 
to  interest  and  that  consequently  they  were 
Dot  entitled  to  npprrpriate  the  rents  and 
profits  of  tbe  shares  from  that  date  to  the 
7th  January,  1892,  and  from  the  1st  August, 
3898,  to  the  3rd  November,  1896.  They 
claimed  the  rents  and  profits  for  these  pe- 
riods and^the  value  of  the  trees  alleged  to 
have  been  sold  by  the  saoTtgagees.  The 
mortgagees  contended  with  rofarence  to 
the  language  of  the  appMcations  that  the 
deposits  were  not  valid  and  that  the  claim 
in  respect  of  the  profits  was  governed  by 
arts.  105  and  109,  sob,  II  of  the  Indian 
Limitation  Act  and  ws,.i  beyond  time.  The 
last  paragraph  of  the  application  under 
which  the  deposits  were  made  are  to  the 
following  efiect:  — 

"Let  the  Court  knov/  that  some  items 
of  money  are  due  to  the  petitioner  from 
the  mortgagees,  for  the  recovery  of  which 
he  will  sue  after  redemption  has  been  efieot- 
ed. 

Held,  that  the  last  paragraphs  of  the 
applications  did  not  refer  to  monies  in- 
cluded in  the  amounts  deposited  but  to 
other  monies.  But  even  if  the  paragraphs 
in  question  referred  to  portions  of  the 
amounts  deposited  and  tbe  plaintiffs  intended 
to  give  notice  to  the  mortgagees  that  they 
would  dispute  that  the  whole  of  the  amounts 
deposited  were  due  to  them,  the  deposits 
would  still  be  valid.  All  that  the  plaintiffs  did 
was  to  reserve  their  rights  to  dispute  that  the 
whole  of  the  amounts  deposited  were  due 
to  the   mortgagees. 

Eeld,  that  the  deposits  were  made  in 
good  iaith,  with  the  intention  that  the 
mortgagees  should,  if  they  were  willing  to 
do  80,  take    the  amounts. 

Hdd,  fwther,  that  the  art  105  was^l 
applicable   to  the  suit  as  regards  both  the 
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periods  for  which  profits  were  claimed  to 
be  due. 

Ilekk  therefore,  that  the  claims  for  pro- 
fits for  the  period  from  thel8(hMay,  1890, 
to  I  he  7th  January,  ]H92,  were  harrod  by 
limitation  and  that  tbe  similar  obiima  for  the 
period  from  the  1st  August,  1893,  to  the 
8rd    November,  1896,  were  wifchio  time. 

Htld,  fur'her,  that  the  claims  in  re- 
spect of  the  trees  were  cliims  for  surplus 
profits  ai.d  were  governed  by  art.  105, — 
SALIK  RAM  u.  ASHIK  HUSaJN.  4  O  G 
355. 

525  Eff' ction — Of  ealo  independent  of — 
Sale  violating  S.  99— 17MLJ  325— 30  M 
362   Col  :    711    PL 

626  Ejectment  or  redemption  suit— Siitt 
for  porfsesaioo  converted  into  suit  for  re- 
demption.    5CLJ      527    Col:    1259  P  II. 

527  Enlargement  of  time  of — Redemption 
by  puisne  mortgagee  after  time — No  step 
for  execution  against  piueue  mortgagee.  1 
A  L  J    300  Col:  o76    PL 

628  Kxecufeion  of  deeree--Attacbing  de- 
cree holder — Suit  by  mortgagees  to  recover 
from  such  purchaser  a  rateable  portion  of 
of  tbe  mortgage  debt,  25  A  446  Col  :  643 
P  I. 

529  Failure  to  redeem — Go  mortgages  with 
specific  bhares  acquiiing  occupancy  "lights  on 
mortgagor's  fadling  to  ttdeem  in  time-  Jint 
tenant  aud  tenant  in  common—  Succession-^ 
Survivorskip  —  A  ccretion. 

A  land  was  mortgaged  to  B  C  ard,  in  speci- 
fied shares  by  one  deed  in  1862.  Failing 
redemption  within  two  years,  mortgageeg 
were  to  acquire  rccupancy  rights  in  the  land. 
B  died  in  1867  and  his  interest  passed  to 
bis  sons  E,  F  and  G.  In  1878  in  the  redemp- 
tion suit,  it  was  decided  that  the  mortgageea 
had  acquired  occupancy  rights,  and  that 
the  mortgagors  were  entitled  to  mfrely  re- 
deem the  mortgage  of  their  proprietary  right 
in  the  land.  C  also  died  about  this  time 
and  his  sons  succeeded  to  his  share.  The 
holding  was  entered  in  the  Revenue  papers 
as    joint  between  the   mortgagees  in   1885. 

On  the  death  of  D  in  1905,  his  brother 
and  the  descendants  of  F  and  G  sued 
to    succeed    to  the    holding   of    D. 

Held,  that  the  suit  fails,  as,  under  the 
above  circumstances^  the  tenancy  was  not 
joint,  but  held  in  common,  and  though^  in 
the  case  of  a  joint  tenancy,  on  the  death  of 
one  of  tbe  joint  tenants,  his  interest  does 
not  pass  to  the  landlord,  this  principle  is 
not  applicable  in  the  case  of  the  death  of 
one  of  the  several  tenants  in  oommon,  so  as 
to  entitle  the  other  tenants  to  succeed  to  his 
interest  by  right  of  survivorship  as  by  jus 
accrescendi. 

Difference  between  a  tenant  io  oomtnoa 
and  joint  tenant  explained. 

Obiter,  The  word  "  occupie  '  "  in  S.  59  of 
the  Puujib  Tenancy  Act  {XVI  of  1887), 
means  "actually  occupied"  and  does  nob 
include  an  occupation,  which  is  merely 
such  by   implication   of  law.    209  F  E  18^, 
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F,  2  P  R  18G7,  57  P  R  1868,  36  P  R  1870;  159 
P  R  1879;  4  P  II  1880;  180  P  K  1882;  9  P  K 
1891  (Rev)  and  GPU  1892  referred  to  and 
Diatinguibhed.  KHAN  SINGH  v.  HARDIT 
SINGH.     16    P  W  R  1907- 

580  Fathvi's  suit  for— Di  missed— Son*s  suit 
— Jijint  Hindu  faviily  —  liedevtplion  of  mort- 
gage—Suit by  father  dismissed  —  Subsequent 
tuit  by  sous. 

A  joint  Hiudu  family,  oonsisti'ig  of 
father  And  sons,  were  oo  mortgagjrs  by  way 
of  Ubufruotuary  mortgage  of  joint  family 
property.  "Flje  father  sued  for  redemption, 
but  was  uneucoessful. 

Held,  on  suit  by  tho  sons  claiming  to 
redeem  the  whole  mortgage,  that  tho  sons 
were  not  precluded  by  roasoti  of  the  rasull 
of  their  father's  suit  from  suing  to  redeem, 
but  they  could  not  obtain  redemption  of 
more  than  their  own  shares.  SUNDAllLAL 
V.  CHHITAR  MAL.  4  A.  L  J  17 -=A  W 
K   1907  P  25  =  29  A  215 

581  Father  -Decree  for  sale  against  sou's 
right  to  redeem— Ancestral  prorerty  sold  in 
execution  of  mortgage  decree.  2  A  L  J  647 
—28  A  182  ool:  1172  P  II. 

§32  Father -Decree  for  sale  against  gon's 
right  to  redeem— Mortgage  of  ancestral  pro- 
perty—Son's  right  to  redemption.  11  C  W  N 
^62  col:   1146    P  II. 

683  Foreclosure  decree  against  father — 
Effect,  on  son's  right  of  redemption — Hindu 
Law. 

A  sued  B  for  redemption.  B  the  mort- 
gagee had  previously  obtained  a  {decree  for 
foreclosure  and  obtained  possession  of  the 
mortgaged  property.  A  (mortgagor's  son) 
bad  not  been  made  a  party  to  the  previous 
Buit. 

Held,  the  plaintiff  had  not,  by  the  fore- 
closure decree  against  his  father,  lost  his 
right  to  redeem.  It  might  be  that  the  son 
could  not  dispute  the  mortgage,  but  this 
does  not  preclude  him  from  redeeming  the 
mortgage.  28  G  517  followed;  4  M  1  refer- 
red to.  balaji  v.  tulsiram,  2  N  L 
&90 

584  Foreclosure  decree  against  father — Ef- 
f%ct  on  soiJs  right  to  redemption — Hindu 
Law — Fresh   account  to  be   taken  — Interest. 

A,  B  and  C,  three  of  the  members  mort 
g<iged  to  D  some  imm-^veuble  property  be 
longing  to  the  joint  estate  of  a  Hindu  fa- 
mily governed  by  the  Mitaksliara  Law  of 
the  Benares  School.  D  ^UL:d  A,  B  and  D  for 
foreclosure  and  their  sons  aud  grandsons 
were  not  made  parties,  who  after  the  fore- 
closure decree  was  made  absolute,  and  when 
D  sought  pot^sobbion,  i  stimted  a  suit  for 
redemption.  The  lower  Court  decreed  re- 
demption and  held  that  the  price  of  redemp- 
tion should  ba  fixed  at  what  was  foui^d  pay- 
able   in  the  former  suit 

Held,  this   d  ei-ion  wis    at  varia'  oe  with 
the    principle    enunciated   in    15  0  P  L  U  26, 
and  it  is    difficult  to    see    how    a  foreclosure 
decree  could  be  regarded  as  uon-eyisteut  with 
respect  to  the  redemption  rights  of  the  plain- 
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tiffs,  nnd  yet  be  used  against  the  correla- 
tive rights  of  the  defendants.  Nu  undue 
advantage  would  bo  given  to  the  defendants, 
if  a  fresh  mortgage  account,  unconn';oted 
with  the  aocount  which  formed  the  basis 
of  the  foreclosure-decree,  is  now  raide  tho 
foundation    of    the    redemption  decree. 

Tho  mongagees  are  not  under  any  le- 
gal obligation  to  create  an  opportunity  for 
redemp'ion,  by  the  mortgagors  or  any  per- 
son claiming  under  thorn,  at  any  particu- 
lar time,  Their  obligation  is  limitod  to  this 
—  that  whenever  they  might  claim  to  fore- 
close against  any  such  person,  they  must 
give  him  a  period  to  be  fixed  by  tho  Cour^, 
within  which  to  exercise  his  right  of  re- 
demption. 

Tha  mortgage-debt  remains  a  debt  which 
the  plaiutiffd  are  bound  to  pay  according 
to  the  terms  of  the  deed,  and  they  are 
therefore  liable  for  daily  increasing  interest 
while  they  choose  to  leave  the  debt  un- 
paid. This  increase  of  interest  is  not  due 
to  any  fault  of  tho  defendants.  The  plain- 
tiffs are  not  bound  to  await  a  foreclosure- 
suit  by  tho  defendants  before  thay  seek 
redemption.  They  could  have  paid  and  re- 
deemed on  any  day  after  the  due  date  fixed 
by   the   bond. 

A  decree,  which  is  a  dead  letter  so  far 
as  it  grants  relief  to  the  decree- holders,  is 
equally  ineffective  to  bind  them,  in  respect 
of  the  rights  of  persons  not  parties  to  suoti 
decree.  18  C  164  (180);  19  A  627  and  31  M 
258  referred  to. 

No  Court  of  equity,  justice  and  good 
eonsoienee,  would  allow  redemption  in  1908, 
on  payment  only  of  the  amount  declared 
due  in  1901,  the  mortgagees  having  in  the 
meantime  been  kept  out  of  possession  of  tha 
mortgaged  property. 

If  the  defendants  obtained  physical 
possession  for  any  time,  they  must  account 
for  the  profits,  if  any,  taken  by  them 
during  that  period,  or  lose  their  interest 
therefor. 

If,  though  in  possession  for  a  term,  they, 
in  fact,  obtained  no  produce  from  the  land, 
they  are  still  liable  to  allow  something  for 
their  use  and  occupation  of  it. 

If  tho  physical  possession  of  the  plain- 
tiffs has  never  been  disturbed,  under  cover 
of  foreclosure  decree,  by  the  defendants  or 
any  person  claiming  under  tl.em,  then  the 
calculation  will  be  one  of  unbroken  interest 
from  the  date  of  the  bond  to  the  date  of 
rtdcmption. 

The  account  must  be  made  without  any 
referer>ce  to  the  foreclosure  decree,  which, 
for  the  purpose  of  this  case,  must  be  re- 
garded   as  having   no    eicistence. 

It  is  Bot  permii-sible  to  make  any  as- 
sumption or  coLJI  cture  as  to  what  would 
have  been  the  precise  result— redemption  or 
foreclosure,  if  plaintiffs  had  been  joined  in 
the  foreclosure  suit,    GHASIRaM  v.  JHIKG- 

WA,  4N  li  E168. 

685    Forged  bond—Dacres  on  earinr  bon^^ 
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A  redemption  Buit  based  on  a  forgod 
mortgago  bond  should  be  dismissed,  and 
redonipllon  oannot  be  decreed  on  the  foot- 
ing of  a  prior  mwrtgago  bond.  13  M  L  J 
274,  18  M  f>G2  followo.l.  M\U\NO\LTAR- 
WATTIL  lvAUN\\V^Nu.  MOOTIIEDATH 
PALASSERI  KE..HAVAN  NAMBUDRI,  2 
M  LT  65=17  M  L  J  122- 

636  Eorm  of  decree  ia  a  suit  for  re- 
demption on  a  usufructurtry  mor'gnge.  A 
W  N    1907  L^  137  =  29  A    481   col:   700  P  I. 

587  Further  diaige  by  a  co  DwUgagor  -Re- 
demplion  —  Apportiunvunt  —  Further  charge 
created  by  one  of  several  mortgngors  in  favor 
of  the   viorigagee. 

When  property  is  mortgaged  by  several 
co-owners  jointly  and  a  further  mortgage 
is  made  in  favor  of  the  mortgagee  by  one 
of  the  mortgagora,  tbe  other  mortgagors  do 
not  become  thereby  liable  to  pay  the  whole 
or  any  portion  of  tbe  further  charge  whon 
BUlog  for  redemption  of  the  original  mort- 
gage when  the  mortgagee  has  refused  to 
allow  redemption  of  both  the  mortgages  on 
payment  of  the  whole  mortgage-debt  due 
on  the  two  mortgages.  SARN  DAS  V.  AT- 
TAR BTBI.    91  PR  1905 

538  Euithec  charge  payable  before— Pe- 
nalty in  case  of  default  in  payment  on  due 
date.    8  0  G  227  col  ;  396  P  II. 

538  (a  )  By  heir  of  mortgagor— Question 
whether  mortgage  is  extinguished  or  merely 
transferred — Redemption  by  coheir.  U  B 
B    1901    P  35   Col :   1978  P  I. 

638  (b)  By  heir  of  mortgagor — Suit  for 
redemption  by  heir  of  mortgagor— Frame  of 
Buit. 

Where  tbe  heir  of  the  original  mort- 
gagor sued  the  defendant  for  redemption 
of  an  alleged  mortgage  with  possession,  efiect 
for  Ra  49  and  offered  to  pay  vvhat*)ver 
Bum  might  ba  found  to  be  due  to  the 
mortgagee  as  such;  and  the  defendant 
denied  the  mortgage  and  the  suit  was  dis- 
missed on  ihe  ground  that  the  plaintiff  had 
failed  to  prove  specifically  that  the  defen- 
dant   held   as    mortgagee    for   Rs  49   only. 

Held,  that  the  dismissal  was  wrong 
and  that  it  should  have  been  decided 
whether  the  property  was  held  on  mort- 
gage by  the  defendant  from  the  plaintiS 
and,  if  so,  what  sum  must  be  paid  In  to 
redeem  it  MANSUKH  v.  BHAGAT  RAM 
152PLR1908 

639  Interest  — Mortgage  not  put  in  posses- 
sion—An  eais  of  interest  to  be  paid  on  redemp- 
tion. 

Held,  that,  where,  in  a  mortgage  deed, 
there  was  a  distinct  undertaking,  on  tbe 
part  of  the  mortgagor,  to  pay  any  amount 
on  accouut  of  interest,  which  was  i  ot  re- 
coverable out  of  tbe  profi^s  of  the  property, 
end  the  mortgagor  failed  to  deliver  posses 
sion  of  the  property  to  the  mortgagee,  the 
latter  was  entitled  to  refuse  redemption, 
until  the  whole  of  the  interest  due  during 
Buoh  period  was  paid.  17  B  425  and  9  0  0 
144   DictiLguibhed.  PHUL   CHAND   v,    MR. 
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H    H.  SANDIL\NDS.  IQ  O  C  29- 

54iO  Interest,  -  Charge  -  Money.  44  P  W 
R    1907—6  P  L  R  1907   Col  :    1328    PI. 

641  Inkorest — Covenant  by  mortgagors  to 
pay  interest  at  2  percent.  28  A  724  Col: 
595      I' I. 

642  Interest— Possession  on  default  of 
payment  of  interest,  stipulation  for.  11  0  O 
323   Col :  541    I'  II. 

548t  Interest — After  date  fixed  for  re- 
demption—Interest on  mortgage- money 
after  date  fixed  for  redemptinn.  29  M  170 
Col:    880  P  II. 

544  Integrity  broken— Sale  of  mortgaged 
property  in  execution  for  costs  confirmed 
—Subsequent  suit  for.  A  W  N  1908  P  4^ 
Col  :    712    P  I. 

545  Inter  pleader  suit  to  redeem  mort- 
gage against  two  parties  claiming  money,  IQt 
BLR  314   Col:   1376  P  II. 

646  Kanom  deed  -Covenant  to  renew 
prepetually—  Noticd  before  redemption  —  T" 
PA..  S  59 —A  kanom  and  a  corresponding 
kychit  provided  respectively. 

'•  You  shall  obtain  a  renewed  demise 
on  the  expiration  of  every  twelv«  years  and 
thus  hold  the  properties.  "^  •'  I  shall  obtaia 
a  renewed  demise  on  the  expiration  of  every 
12  years   and   shall   hold    the   lands    thus.  " 

Held,  that  the  convenants  did  not 
amount  to  a  covenant  for  a  perpetual  r»< 
newal. 

Per  Benson,  J— That  by  the  covenant  the 
demisor  did  not  bind  himself  to  grant  a  re- 
newal every  twelve  years,  but  he  bound  the 
demisee  to  obtain  a  louewal  every  twelve 
years  as  a  condition  of  hia  being  allowed  ta 
hold  tbe  lands. 
Per   Curiam. 

Held  also,  that  no  notice  was  necessary  be- 
fore redemption  after  the  expiry  of  the  pres- 
cribed period.  A  kanom  is  an  anomalous 
mortgage  and  possession  under  an  agree- 
ment cannot  be  relied  on  in  the  absence  of 
a  registered   instrument. 

Pr  Waliis,  J. — A  covenant  to  renew  a 
kanom  perpetually  will  be  valid  ;  but  the 
existence  of  such  right  should  be  strictly 
proved  and  not  be  inferred  from  equivocal 
expressions  capable  of  being  otherwise  inter- 
preted. 16  M  L  J  462  doubted.  The  absence 
of  any  provision  as  to  the  terms  on  which 
the  renewal  is  to  be  granted  is  strong  proof 
that  no  renewal  was  covenanted  ,' for,  aknom- 
dar  who  holds  over  is  not  a  tenant  from 
year  to  year.  GOPaLAN    NAIR  v.  KUiNHaN 

MENON     17  M  L  J  189;  M  300 

547  Linxitation  Act — Ackuowledgmont — 
Mortgage    suit.     26  M  ;>4    col  :  1774    PI. 

548  I^'^ss  of  right  of  redemption — L,imita- 
tion— Mortgage  of  IHi9  in  which  no  tim' for 
redemption  ivas  fixedy  redemption  of  —  Act 
XIII  of  1866,  S  S— Limitation  Act  (Act  XV 
of  1877),  sch.  a,  Articles  134  and  IM—Res 
judicata. 

R  and  others,  who  constituted  a  joint 
Hindu  family  mortgaged  with  possession 
the  property   in   dispute  to   U   in  1849   but 
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did  uol  dQlivor  possession.  After  H's  death 
D  bccain*  tho  liead  tttid  mauagor  of  tho 
joint  family  atid  ho  got  his  name  alono 
entered  in  settlement  papers  as  the  sole  pro- 
prietor of  tho  property.  U  aued  D  alone  for 
possession  of  the  mortgaged  property  and 
got  a  decree  in  1805.  In  1805  another  mem 
ber  of  the  joint  family  sued  D  in  tho  settla- 
ment  Court,  to  have  his  name  entered  along 
vvitli  that  of  D  in  equal  half  shares  and  got 
a  decree  in  1873.  A  similar  suit  was  brought 
by  K,  one  of  the  present  plaintiffs  iu  1866 
which    was  finally    decided  in  1883. 

In  18G8  D  alono  sued  U  for  redemption 
unsuccessfully.  In  1871  U  mortgaged  the 
property  as  his  owu  absolute  property  to  J. 
but  remained  in  possession  till  1875,  when 
in  execution  of  a  decree  obtained  against 
his  son  H  it  was  sold  by  auction  and  pur- 
chased by  J  and  came  into  his  possession  in 
1880.  The  present  suit  for  redemption  of 
this  property  was  brought  by  the  plaintiffs, 
K  and  others,  against  D,  U,  J  and  others, 
defendants  af t(  r  more  then  12  years  from 
the  date  of  J's   purchase. 

The  cause  of  action  according  to  the 
plaintiffs  arose  out  of  the  decree  of  1865 
The  Counsel  for  the  appellants  admitted  be- 
fore the  lower  Court  that  if  the  plaintiffs 
had  to  rely  on  the  mortgago  of  1849  as  the 
starting   point  their    case  must  fail. 

Held,  that  the  suit  must  be  considered 
to  be  one  for  redemption  of  the  mortgage 
dated  184=9,  that  an  erroneous  admission  of 
the  plaintii5'fl  Counsel  before  the  Court  on 
a   point    of   law    was  not    binding    on    the 

plaintiffs.  ,      ,    j-j       i. 

Hdd,  that  as  the  mortgage  deed  did  not 
fix  any  time  when  the  mortgage  must  be  re- 
deemed Act  Xill  of  1866  did  not  apply 
and  the  suit  was  not  barred  under  section  3 
of  that  Act.  ^  .     . 

Held,  that  Art  134  of  the  Indian  Limi- 
tation Act  was  no  bar  as  the  word  'purchaso| 
in  that  section  did  not   include  a  'mortgage.' 

First  Civil  Appeal  No.  36  of  1895  decid- 
ed on  the  29th  March  1898,  by  Bleunerhas- 
sett,  J  G.  and  Chamier  a  J  C  and  Second 
Civil  Appeal  No.  407  of  1903  decided  by  Mr. 
Wells,  A.  J.  C.  on  the  27th  July  1904, 
followed. 

Held,  that  tho  suit  having  been  brought 
after  more  then  12  years  from  the  date  of 
J'a  purchase  was  barred  by  Art.  144  of  the 
Limitation  Act. 

Held,  further,  that  the  suit  which  was 
brought  by  D  for  redemption  of  the  mort- 
gage in  1868  and  which  was  decided  against 
him  operated  as  res  judicata  in  the  present 
suit.  THAKUR  KALKA  SINGH  AND  AN- 
OTHER V.  THAKUR  DEBI  SINGH  AND 
0THJ1.R3.    8  0  C  233- 

549  Loss  of   right  of   redemption — Limi- 
tation,    28  A    333  col:  520   P  II. 

550  Loss  of   right   of  redemptio7i.—  Limi 
iaiion   Regulation   XVII  of  1800  S.  8. 

Ou  a  mortgage  by  conditional  sale  exe- 
cuted before   the  Act  of  1882,  a  mortgagor 
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can  not  bo  held  to  bavj  outiidly  lost  bis 
right  t)  redeem  under  tfio  Ucgulatiou  XVII 
of  1800.  unleaa  it  is  proved  that  thep'oco- 
dure  pi'uscribdd  lliuriiiLi  had  bueu  Hiricbiy 
followed,  e.  g  it  must  bo  proved  that  there 
was  a  previous  demand  by  the  mortgagee 
from  the  mortg.igor  of  payment  of  fclie  mort- 
gage debt.  Where,  thoreiure,  the  mortgigeo 
produced  a  copy  of  luo  piouuttdiugd,  wbiuii 
directed    him    to    bring    a   suit  — 

Held,  that  there  was  not  sufficient  com- 
piianco  with  tho  iiegulatiou  XVII  of  IbOO, 
and  the  mortgagor  did  not  lose  his  right 
to  redeem.  (186;3)  N  W  P  358  referred  to, 
BADAl  K^M  u.  TaJ  ALL  4  A  L  J  717~ 
AWN  1907  P  226. 

551  Gi  malabar  kanom— Auubhavam  — 
Purciiaser — Construction  of  deed.  29  M  501 
col  1938  P  I. 

552  Of  Malabar  Kanom-Otti  holder's 
right  of  yrc  evi^Uoji,  nature  of— Such  right 
a  right  of  election  and  not  a  right  to  veio  — 
Bight  of  pre  emption  cannot  he  enforced  by 
counttr  ciaiin  by  utli  h  tder  in  it  ansf  tree's  suii 
for  redempiion — Vaiiation  between  pleading 
and  proof — Plaintiff  failing  to  pri.ue  plaint 
viongagQ  may  be  given  a  decree  on  mortgaga 
admiUed   by  defendant,. 

The  light  of  pre  emption  which  an  otti- 
holder  has  by  custom  under  Malabar  law 
is  only  a  right  to  elect  whether  he  will 
purchase  or  not  and  not  a  right  to  veto 
a  transfer  by  the  iaumi,  without  his  know- 
ledge. The  otti  holder's  right  cannot  be  plead- 
ed as  a  bar  to  a  transferee's  right  to  re- 
deem, without  an  offer  to  purchase  that 
right,  buch  au  offer  by  the  utti  holder  can- 
not, in  this  country,  be  entertained  as  a 
counter  claim  in  a  suit  by  the  transferee 
of  th  janmi  righ'  f<">r  rerleinp' ion,  but  mu3t 
be  er.f  reed  by  a  separate  suit.  Kurri  Vee- 
rareddi  v.  Kurri  Bapireddi,  (I  L  K  '29  Mad. 
339;,  followed.  Case  law  en  the  otti  bolder'g 
right  ot  pre-emption  discussed.  Where  in  a 
suit  for  redemption,  tho  plaiutiS  fails  to 
prove  the  mortgage  set  up  by  him,  tbe  Court 
may  allow  the  plaintiff  to  redeem  on  the 
basis  of  a  different  mortgnge,  ui.d^r  which 
the  defendant  claims  to  hold.  SANKaRaM 
MUSSAD  V.  MOKKATH  USSAlN  HaJL 
2  M  L  T  354  =  17  M  L  J  329  =  30  M  388- 

553  Mortgagee  paying  simple  money  dec- 
rge— Charge— Condition  for  recovery  by  se- 
parate   suit      4  A  L  J  176  col  631  P  1. 

554  Mortgagee  purchasing  a  part  Effect 
of  mortgagee  purchasing  part  of  the  mort- 
gaged property.  AWN  1905  P  225-28  A 
155   col    611    P  I. 

555  Mortgagee's  duty  in  the  choice  of  less€$ 
— Redemption  suit. 

In  a  redemtion  suit  the  mortgagor  sought 
to  charge  the  moitgagee  wiih  possession, 
with  moneys  that  he  might  have  realized 
by  way  of  rent  on  the  ground  that  the  mort- 
gagee had  been  grossly  negligent  in  leading 
out  the  estate  and  that  he  bad  hi  the  mort- 
gaged property  at  a  lower  rate  than  could 
be  oblaiued,  and  it  was  found  that  the  mort- 
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gagor  with  knowlodga  of  their  low  rates,  did 
not  inform  the  mortgagee  of  whom  and 
where  tu  obtain  the  higher  rates,  held  that 
the  m  rtgagor  ODuld  not  be  given  credit  for 
Bums  ihat  the  mortgagee  might  have  raalis 
ed  UAMPUATAP  UAGHUNATH  DAS  v. 
SHbiU    ALL     8N  LR106. 

656  MorlgHgof  voudoea  suing  for  redemp- 
tion bonnfidc  mortgagee  purchRser— Sale  of 
equity  of  redemptioo  by  mortgagor—  Non- 
joinder of  parties,  a  W  N  1905  P  80—27  A 
517  col  :    708    P  L 

§57  Necessity  to  obtain  possession  of  re- 
deemption  — Suit  for  contribution.  3NLR 
92  col  :    705  P  L 

658  I^y  one  having  no  title  to  property— Re- 
demptinn  by  one  having  no  title  to  mntgnged 
properly — Personal  liability  for  vtortgagedobt 
croated  by  one  having  no  title  to  mortgagad 
property — Liability  of  persons  not  parties  to 
m-^tgnge-ded — Transfer  of  Property  Act  {IV 
of  1882),  s  68  (c) 

M  mortgaged  his  village  for  Rs.  16,000 
by  a  deed,  dated  the  4th  Jully,  1873,  in 
favour  of  Mu'chaod  and  Mahadeo.  After  M's 
death,  his  widow,  U  K,  succeeded  him,  On 
the  25th  July,  1881,  U  K  executed  a  mort- 
gage deed  with  possession  of  the  whole  vil- 
lage for  Rs,  24,000  in  favour  of  the  mort- 
gagees, the  total  amount  then  due  from  her 
on  the  former  deed.  On  the  death  of  U  K 
in  1887,  a  dispute  as  to  the  succession  arose 
among  heirs  of  M,  The  dispute  was  settl- 
ed in  1887  so  far  as  the  mutation  proceedings 
went  by  the  entry  of  Mahipat  Singh's  (de- 
fendant's father)  name  as  owner  of  8  annas 
of  the  village  and  of  R's  and  D'a  as  owners 
of  4  annas  each.  On  the  28th  May  1893  R's 
sons  deposited  Rs.  24,000  in  Court  and  had 
notice  under  section  83,  Act  IV  uf  lb83 
issued  to  G.  who  had  become  assignee  of 
the  mortgage  call'ng  on  him  to  take  the 
money    and   let   the    mortgage  be    redeemed. 

On  the  16th  June,  1893,  the  defendant 
No.  1  executed  a  deed  of  mortgage  of  his 
8  annas  share  of  the  village  for  Rs.  12,000 
in  favour  of  the  sons  and  a  partner  of  G  ,  the 
terms  of  which  were  •'  that  the  mortgage 
should  be  redeemable  at  the  end  of  10  y  .ars  ; 
if  the  mortgagor  failed  to  pay  the  interest, 
then  after  5  years  the  mortgagees  would  be 
entitled  to  possession.  "  It  was  stated  in  ihe 
deed  that  this  money  was  borrowed  to  pay 
off  the  debt  due  on  the  defendant's  share 
under    the   deed    of  the   25th   July,  1881. 

*ihe  assignee,  after  this,  iniimaled  to  the 
sons  of  R  that  only  Rs.  6,000  were  due 
from  them  on  the  mortgage,  the  rest  having 
been  redeemed  by  D.  on  payment  of  Rs. 
6,000.  G  took  out  Rs.  6,000  of  the  Rs,24, 
000  deposited  and  returned  the  mortgage- 
deed  of  the  25  h  July,  1881,  to  them.  Their 
sons,  R  and  D,  got  possession  of  the  vil 
lage  according  to  their  recordtd  shares.  In 
1895  the  sons  of  R  sued  the  defendant  and 
D  for  possession  of  their  shares  on  the  ground 
that  li,  the  nearest  of  kin,  was  alive  at  the 
time   of  U.   K'ii.  death  aud  was  entitled   to 
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the  po^^ession  of  the  whole  village.  They 
obtained  a  decree  and  got  possession  of  the 
village    iu    1899 

111  1806,  the  sons  of  Q,  the  taasignee, 
conveyed  their  interest  in  the  deed  of  the 
16th  June,  1893,  to  the  partner  of  G  who 
thus  h  came  so'e  mjrtgagoo  Up  died  and 
was  represented  by  the  present  plaintiffs, 
his  eons  The  plaintiffs  brought  the  present 
suit  on  the  7th  October,  1893,  against  the 
defendant  and  altij  sons  of  U  (defendants 
Nos.  2  to  5)  and  D  (defendant  No.  6)  for 
possession  as  mortgagees  of  the  8  annas  share 
mortgaged  by  the  deed  of  the  16th  June, 
1893,  on  the  allegation  that  the  interest 
had  not  been  paid  for  5  years  and  they 
were  entitled  to  possession  under  the  first 
stipulation  and  that  if  they  could  not 
have  possession,  for  sale  of  the  mortgaged 
property. 

The  Oourt  dismissed  the  suit  as  against 
defend-iots.  No.  2  to  6,  as  to  possession  ot 
sale  and  decreed  the  claim  agi-inst  the  de- 
fendant. No.  1,  personally.  The  defendaot 
No.    1    appaaiad    from    this  decree. 

Held,  that  the  appellant  (defendant  No* 
1)  was  the  sola  person  liable  under  the 
deed,  dated  Ihe  16t.h  June,  1893  :  the  othar 
defendants  were  not  parties  to  it  nor  were 
they  his  representatives.  Then  though  the 
debt  for  satisfaction  of  which  the  mort- 
gage-money of  the  deed  of  1893  purported 
to  hive  been  borrowed  was,  no  doubt,  aa 
ancestral  debt  on  the  property,  yet  appel- 
lant had  no  right  to  redeem  any  part  of 
that  debt  or  to  create  a  further  charge  oa 
the  property  for  that  purpose  as  he  bad 
no  title  to  any  part  of  the  property  and  he 
was  not  in  legal  possession  of  the  same 
at  the  time.  The  appellant's  contentioa 
that  the  estate  was  liable  for  this  mort- 
gage was,  therefore,  wrong.  The  appella-it 
must  be  Leld  to  bavo  borrowed  the  mouey 
of  the  deed  of  1893  to  pay  off  his  share  of 
the  mortgage-money  of  the  deed  of  1881 
and  must  be  held  to  have  received  and 
applied  the  money  to  that  purpose.  The 
consideration  received  by  appellant  was 
redemption  in  his  favour  and  restoration 
of  actual  possession  to  him  of  the  share  he 
claim^id,  a  Very  sufifijiunt  cosideration,  and 
he  was,  therefore,  liable  to  fulfil  his  obliga> 
tions   under    the    deed. 

Held,  therefore,  that  the  appellant  had 
been  properly  made  personally  liable  for 
the  money  due  under  the  deed  of  1893.— 
CHANDRIKA  BAKHSH  SINGH  v.  BRIJ 
BEHAKI    LALL.    4  O  C  820- 

559  One  of  two  mortgagors — His  right 
of — Co-mortgagor  who  pays  ofi  entire  mort- 
gage has  a  charge  on  the  property.  26  B  500 
Col  1977  P  I. 

660  One  of  two  mortgagors  — His  right  of 
— Redemption  by  co-mortgagor.  3  B  L  R 
685  col :    1969  P  I. 

661  One  of  two  mortgagors — His  right  of 
—  Redemption  suit  by  one  brother—  Subse- 
quent separate  redemption  by  other  brothers 
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L  R   1100   col  :  1085    P  I. 

662  -Cz/  onus — Redemption — Burden  of 
proof. 

Wliere  the  plainbiffs  brought  a  suit  against 
the  defendants  for  their  share  in  the  laud  in 
dispute,  on  the  ground  that  the  parties  were 
irepresentativos  of  the  original  mortgagors 
and  the  defendants  had  redeemed  the  land, 
and   offered  to  pay  contribution. 

Held,  that  as  the  plaintiffs  had  failed  to 
prove  their  title,  they  were  consequenty  not 
entitled  to  th«  relief  claimed  by  them.  THA- 
KUR  DAS  V.  JOWALA  MaL.  61  P  L  E 
1904. 

663  ^y  oivner  of  a  part  of  equity  of  re- 
demption of  whole  m>Tfgaged  properly  when 
portion  of  ii  purchased  by  mortgagee,  suit  for — 
Redemption  of  whole  mortgage  by  owner  of  part 
of  ike  equity    of  redemption. 

A  pursoQ  interes'ted  in  part  only  of  mort- 
gaged property  may  insist  upon  redeeming 
the  whole  ;  but  wlien  a  mortgagee  purchases 
a  part  of  the  property,  the  Utter  can  insist 
upon  retaining  the  portion  so  purchased  but 
he  is  not  ontitl«d  to  have  the  redemption  re- 
demption restricted  to  the  interest  of  to  the 
plaintiff  who  seeks  to  redeem  PARVVAN 
BINGH  V  BISHESHAR  SINGH  AND 
OTHERS.     9  O    C  63- 

564  Partial  —  Partial  redemption  when 
allowed.     26   A  72  col  ;  611   PI. 

565  Partial— Mortgage  of  undivided  share 
of  patti— Partition— T ransfer  of  undivided 
share. 

The  undivided  share  of  the  plaintiffs  in 
a  p'ltti  was  mortgaged  with  the  defendants. 
Subsequently  partition  took  place  and  the 
plaintiffs  got  an  undivided  share  in  a 
Mahal  in  lieu  of  their  sliare  in  the  patti. 
The  plaintiffs  sued  for  redemp'ion  of  the 
mortgage  and  claimed  possession  of  specific 
plots  ot  land  which  they  alleged  had  been 
transferred  to  the  mahaL  as  representing 
their   share. 

Held,  that  the  plaintiffs  could  not  be 
given  a  decree  for  possession  of  the  specific 
plots  of  land  in  the  new  mahat  but  for 
possession  of  their  undivided  share  in  the 
mahal.  CHAN  DA  N  SINGH  v.  RAN  bINGH. 
AWN   1906  P  7- 

566  Partial -Hosjudicata—Intarest.  2  C 
L  J  413-28  A  1    Col  :    980    P  I. 

567  Partial— Sale  of  mortgaged  property 
in  execution  for  costs  confirmed — Subse- 
quent suit  for  redemption.  AWN  1908 
P  48    Col  :  71?    P  I. 

668  Parial — Redemption  of  the  whole  of 
mortgaged  properly  by  owner  of  part  of  the 
equi'y  of  redemption  — Failure  of  plaintiff  to 
tendtr  the  mortgngeinoney  as  required  by  the 
mortgage  deed  — Circumstances  under  lohich 
tender  may   6a  executed. 

A  share  in  a  village  was  subject  to  a 
mortgage  in  favor  of  8  parsons  C,  L  and 
B  for  lis  3,000  of  which  O  and  L  were  en- 
titled to  Rs  1,685  and  B  was  entitled  to 
Rs  1,315,  The  mortgagees  obtained  posses- 
sion  of  the   share  wheu  Rs   10,000    wero  due 
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upon  the  mortgjigo.  The  same  amount  waa 
due  at  the  date  of  a  suit  for  redemption 
against  B  by  a  person  in  whom  the  rights 
of  G  and  L  were  vustfid  and  who  with  one 
of  the  dofetidants  had  acquired  all  the 
rights  of  th(i  mortgagor.  The  mortgage  deed 
provided  that  the  mortgngo  money  should 
be  tendered  or  p.nd  in  the  kluaLt  fast  but 
the  plaintiff  had  made  no  tender  in  the 
khali  fast. 

Held,  that  under  the  ciroumstanceB  the 
plaintiff  could  maintain  a  suit  for  redemp- 
tion though  he  had  made  no  tender  in  the 
hhali  fast. 

Held  also,  that  the  plaintiff  representing 
C  and  Ij  as  mortgagees  was  entitled  to  the 
game  proportion  of  the  sum  due  as  of  the 
principal   sum    secured. 

Ht-id,  also,  that  although  the  plaintiff 
^as  at  the  date  of  suit  only  part  owner 
of  the  right  to  redeem  ha  was  entitled  to 
redeem    the    whole     of    the    mortgage. 

The  general  rule  is  that  a  person  who 
owns  a  part  only  of  the  equity  of  redemp- 
tion can  claim  and  if  the  mortgagee  so 
wishes,  ie  bound,  to  redeem  tho  whole 
mortgage  but  when  both  the  plaintiff  and 
the  defendant  have  acquired  parts  of  the 
equity  of  redemption  the  plaintiff  cannot 
redeem  the  whole  against  the  will  of  the 
defendant  B  SIDH  GOPAL  v.  NaNHU 
KHAN    and    others.     6  O  C    223- 

§69  Partial -Sici  for  redemption— Re- 
dempiion  of  portion  of  mnrfgagcd  property- 
Transfer  of  Properly  Act  (IV  of  1882),  ss.  60 
and    74 

Held,  that  a  mortgagee,  by  allowing  hii 
mortgagor  to  pay  a  portion  of  the  mortgage- 
debt  and  releasing  a  proportionate  part  of 
the  mortgaged  propprty,  will  not  thereby 
entitle  the  mortgagor  or  his  representative 
to  redeem  the  ro.'-t  of  the  mortgaged  property 
piece  meal,  Lachrai  Narain  v  Mohammad 
Yurfuf,  17  A.  63,  followad  BaLDEO  BaKHSH 
V.   JAWaHIR   SINGH,  2  O  C.  344 

570  Parties  to— Suit  for  redemption — 
Joinder  of  parties  — Plaintiff  of  unsound 
mind    suing  by    next  friend. 

Held,— That  even  in  places  where  the 
Transfer  of  Property  Act  is  not  in  force, 
all  the  parties  interested  must  be  joined  in 
a    suit    for    redemption. 

Miung  Ko  v  Maung  Kyo,  2  U  B  R 
(1892  96),    536;   Ma    Min      Tha  v     Ma     Naw, 

2  U  B  R  (1892-96),  581  ;  Ram  BaksU  Singh 
V  Mohunt  Ram  Lall  Doss,  (1S74)  21  W 
R,  428:  referred  to.  SHWE  THE  v.  THE 
KADO  3  L  B  R  169.  See  for  other  facts 
Col :    1627,   P  I. 

571  Parties  to  — Suit  for  redemption  — 
Non  ioinder  of.  AWN  1905  P  156  Col; 
654    P  I. 

572  Parties— Mortgage  suit.  32  C  746 
Col  :   654  P  I. 

573  By  perpetual  lessee— Who  may  re- 
deem—Perpetual lessee.     29      A  079   Col  :  697 

P  I 

674    ^y  person  setting    up     his  own  iilie 
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oiid    reptidiating  mortgage    as    zinaulhorised 
a7id   not   binding   on  kivi. 

Held,  that  '  Rcdomplion  '  is  primarily 
ftu  incidont  of  the  contract  of  mortgago. 
Tho  right  to  rodoem  thoroforc  can  only 
exist  in  such  persons  as  aro  reached  and 
bound  by  tho  contract,  So  if  a  person 
lieving  an  interest  in  the  mortgaged  pro- 
perty repudiates  tho  mortgage  he  as  un- 
auihoriscd  and  as  not  binding  on  liim,  has 
no  right  to  redeem.  If  ho  has  any  intoroefc 
in  tho  property  covered  by  tho  mortgage, 
bis  suit  would  bo  ono,  not  to  oulorcc,  but 
to  avoid  tho  contract.  GHANYA  v.  UKUND 
HAO,  4  N  L  R  9. 

575  Pica  that  mortgago  wag  convortod 
into  sale— Mortgogo  or  salo-Burdon  of  proof. 
3  r,  B  B  1905  P  5  col  :    311    P  II. 

576  Pre-em'ption  se.t  tip  in  defence — Plead- 
ivgs- Usufructuary  mortgage  — Plea  of  a  right 
of  yre- eviction   in   suit  for    redemption. 

Tho  suit  was  for  tho  redemption  of  a  usu- 
fructuary mortgage  and  was  brought  by  the 
plaintiHs  as  owners  of  part  of  the  equity  of 
redemption  which  they  had  purchased  from 
the  mortgagors.  The  claim  was  met  by  a 
defence  on  tho  part  of  one  of  the  mortgagees 
that  she  was  entitled  and  willing  to  pre 
empt  the  sale  made  in  favour  of  the  plaintiffs. 

Held,  that  the  defence  of  a  right  of  pre- 
emption could  not  bo  a  valid  defence  in 
such  a  suit.  Ajudhia  Bakhsh  v,  Arab  Ali 
(I  L  R.,  7  All  892)  and  Ram  Chand  v.  Durga 
Prasad  (I  L  R.,  26  All.  61)  referred  to.  IDA- 
RAT   KHAN  V.   IliAHI  BUKSH.     27    A  78- 

577  Of  prior  valid  mot t gage — Bight  of 
mortgagees  -  N  W  P  Tenancy  Act  II  of  1901  Ss 
20,21  and  31— Occupancy  holding —Bights  of 
alienaiion  possessed  by  occupancy  tenants — 
Mortgage. 

Heidi  that  tho  law  enacted  in  sections 
20  and  21  of  the  Agra  Teuancy  Act,  1901 
obliterates  any  distinction  which  might  have 
existed  or  nave  baen  supposed  to  exist  be- 
tween the  right  of  occupancy  and  the  right 
to  occupy  wherever  transfers  were  made  or 
contemplated  by  tenants,  and  that  the  ten- 
ants mentioned  in  these  sections  can  no 
longer  transfer  either  the  right  of  occupancy 
cr  the  right  to  occupy  otherwise  than  by 
a  sub  lease. 

A  subsequent  mortgagee  of  an  occupancy 
holding,  whose  mortgage  was  executed  after 
the  coming  into  force  of  the  Agra  Tenancy 
Kct  has  therefore  no  right  to  redeem  a  prior 
mortgage  over  the  same  holding.  Khiali  Ram 
V.  Nathu  Lai,  I  L  R.,  15  All.,  219,  and  Brij 
Mohan  Das  v.  Algu,  I  L.  R„  26  AIL,  78,  dis- 
tinguised.  Madan  Lai  v.  Muhammad  Ali 
Nasir  Khan,  Weekly  Notes,  1906,  p.  182,  ap- 
proved.    BANMALI  PANDE  v.  BISHESHAR 

SINGH.    3ALJ78I  =  A  W  N1906PbOO 
=29  A  129. 

578  Of  prior  valid  mortgage— Right  of 
mortgagees— Sub-mortgage.  U»B  R  1906  P  1 
(Sub  mortgage)   col  .•  557  P  I, 

579  By  prior  mortgagoos— eadoe— Suit  for 
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sale  by  puicno  mortgagee— Dismissal  of  suifc 
on  tho  ground  that  previous  mortgago  nob 
Offered  to  redeem,  10  O  0  145  col  :  1037 
P  I. 

580  Prior  and  puisne  incumbranoera  — 
Time  to  object— Contravention  of  previous, 
I  A  L  J   360  col  :    712  P  I. 

581  T'rior  and  Puisne  incumbrancer — 
RaduniptioD,  terms  of — Mortgagee  tenant 
bound  to  account.  ICLJ  531  Ool :  394 
PII. 

632  Prior  and  puisne  incumbrancer— 
Rigiit  of  subsequent  mortgagee  of  a  part  of 
tho  mortgaged  property  to  rendeom  whola, 
1  A  L  J   65   Ool  :    731    M  J. 

588  Puisne  mortgagee — Prior  and  puisne 
mortgages  —  Bedemp lion  of  puisne  mortgage^ 
Bight  of  prior  mortgagee  who  has  purchased 
mortgagagr's  rights  in  the  subject  matter  of  the 
prior  mortgage. 

The  purchase  by  a  prior  mortgagee  of 
the  mortgagor's  right,8  in  the  subject  matter 
of  the  prior  mortgago  does  not  extinguish 
that  mortgage  and  does  not  prevent  a  puisne 
mortgagee  from  redeemirg  the  prior  mort- 
gago RAM  NIDH  MISR  v.  ISHAR  DAYAL, 
A  W  If,  1907   P   190. 

584  By  purchaser  of  equity  of  re- 
demption— Right  of  purchaser  of  another 
part  of  the   equity.     27  A    178  Col  :  614  P  L 

585  By  purchaser  of  equity  of  redemp- 
tion—Purchaser of  part  of  tho  mortgaged 
property — Right  of  purchaser  to  redeem  part 
of  the  mortgaged  property.  AWN  1905  P 
278  ana    133    Col  :   611     P  I. 

586  By  purchaser —iSaZe  held  invalid- 
Recovering   of    money  paid  by  him  — 

Held  that  the  purchaser  in  posseasioa 
who  pays  off  an  incumbrance  in  the  estate 
which  ho  has  purchased,  can  recover  the 
amounc  paid  by  him.  10  0  1035,21  M  143, 
P  ;  21  0  142,  6  0  L  J  611,  (1892)  A  0  166, 
referred  to.  GHAMA  SWAMI  v.  PADALA 
ANANDU     8  M  L  J  335  18    M  L  J  806- 

5S7  Purchaser  of  part  by  mortgagee- 
One  mortgagor  can  redeem  his  share— Pur- 
chase by  mortgagee  of  a  portion  of  mort- 
gaged   property  29  A  262    Col.    612  P.  I. 

588  Purchaser  at  auction  sale-Order  of 
redemption. 

Prior  and  subseguent  mortgagee — Bights 
of  auction  purchaser. 

The  plaintiff  when  he  sued  the  mort- 
gagors upon  his  two  mortgages  did  nob 
make  the  defendant  whose  mortgage  was 
then  in  oxlateuce  a  party  to  the  suit  and 
purchased  the*properties  .himself.  The  de- 
fendant had  purchased  the  equity  of  re- 
demption before  either  of  the  sales  at 
which  the  plaintiff  purchased  and  before 
the  date  of    the    plaintiff's   second  decree. 

Held,  that  the  proceedings  taken  by  the 
plaintiff  including  the  sales  at  which  the 
plaintiff  purchased  were  of  no  effect  against 
the  defendant.  When  the  plaintifi  pur- 
chased the  equity  of  redemption  on  the 
property  in  dispute,  at  the  sales  in  exeeu- 
tiou   of  his   two  decrees    the   property    had 
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already  paasod  to  tlio  defendant,  the  plain- 
tills  purchased  ouly  the  morfcgagoo'fl  rights 
and  tlio  equity  of  redemption  on  the  ro- 
maindcr  of  the  property  ao  covered  by  the 
defoudaot'a  decree. 

Il'ld^  also,  that  the  defendant  should  have 
been  required  to  pay  the  proportionate 
amount  of  the  plaintill's  mortgaged  due  on 
the  property  purchased  by  hims.  Failing 
payment  the  plaintiff  to  pay  off  the  de 
fondant  the  amount  paid  by  the  dofondan- 
for  the  property.  SHEO  PERSIIAD  SINGH 
V.  BABU  TILUK  SINGH,  5  W  N  C. 
232 

589  Purchaser  of  part  of  the  mortgaged 
property— Right  of  rcdompt  extinguished 
OQ  confirmation  of  sale.  11.  C  W  N  5G1 
(P  0;-29   A    339  Col:  5  73  P.  I. 

590  Cy  reversioners— Suit  for  redemption 
of  prior  mortgage  — Right  of  sub  mortgagee. 
AWN    1905    P  58  Col  :    693    P  I. 

591  By  sub  mortgagee— Redemption  and 
sale,  suit  for,  by  subsequent  mortgagee 
8  C  L  J  5i7.  See  Transfer  of  Properly  Act 
IV  of  18S2  s.  93 

592  By  sub  mortgage  impleaded — Re- 
devipLion— Sub-mortgage. 

iidd  that  in  a  suit  for  redemption 
brought  by  the  purchaser  of  equity  of  re- 
demption, the  sub  mortgagees  wlao  have  a 
derivative  interest  in  the  mortgage  as  sub- 
mortgagees should  bo  impleaded  as  parties. 
lu  the  case  of  a  derivative  mortgage  or 
submortgage,  the  judgment  should  direct 
an  account  to  be  made  of  what  is  due 
to  the  original  mortgagee  and  then  what 
is  due  to  the  derivative  or  sub-mortgageo 
and  upon  payment  to  the  latter  of  the  sum 
due  to  him  and  out  of  t\ie  residue,  to  the 
original  mortgagee  of  what  is  due  to  him, 
both  of  them  shall  reeonvey  to  the  mort- 
gagor.—UAJA  SETH  GOKUL  DAS  v.  DEBI 
PRASAD,  3  A  L  J  548,  AWN  1906  P  162 
=28  A  638. 

61)3  By  subsequent  purchaser — Puisne 
mortgagee  obtaining  possession  under  his 
sale.    1  b  L  R  172  Col.  1098  P  I. 

594  Suit  for  with  prayer  for  recovery 
of  surplus  profits — Mortgage  by  mortgagee's 
donee's  purporting  to  bo  of  a  proprietary 
interest  in  the  mortgaged  property.  29  A  471 
Col  :    C15    P  1. 

695  Suit  for— Set  off,  from  what  date 
allowed.  32  C  57G.  See  mortgage  No  6 
Sup^a. 

696  Suit  for— Set  off — Redemption  for 
pcsaebiloii  to  be  treated  as  one  for — Zar-i  peshgi 
ieacs-  Usufriicfuary  morigage  -Transfer  of 
Pioper/y  Act  (IV  of  lSb2),  s.  62~Disorction 
of  Court  in  decreeing  redemption  in  suit  for 
possession. 

In  May,  1895,  tho  second  defendant 
executed  a  aar-i-peshgi  lease  of  his  village 
in  favour  of  the  first  dofcnda  :L  which 
authcrizid  the  latter  tu  pay  himself  the 
money  lent  by  him  to  tl;e  former,  prinoi 
pal  and  interest,  from  the  rents  and  profits 
of  the    property.     The  first  defundant  obtain- 
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ed  posseaston  of  tho  villago.  la  1897.  the 
second  defendant  executed  an  ordinary 
lease  of  the  village  in  favour  of  the  plaintiff. 
In  1898  the  plaintiff  brought  the  present 
suit  against  tho  first  and  second' defendants- 
alleging  that  tho  term  of  the  zar-i-peshgi 
lease  had  expired  and  praying  for  tho 
following  reliefs  :  (1)  a  decree  for  possession 
of  tho  village  ;  (2)  a  decree  for  tho  amount 
which  ho  alleged  was  duo  by  tho  first  de- 
fendant under  the  zar-ipcshgi  lease;  and 
(3)  a  decree  for  possession  of  the  villago 
on  payment  of  such  amount  as  tho  Court 
might  find  to  bo  due  to  tho  first  defendant 
under  the  said  lease.  The  Subordinato 
Judge  passed  a  decree  for  possession  of  tho 
villago  and  dismissed  the  rest  of  the  cUim. 
On  appeal  by  tho  first  defendant,  the  Dis- 
trict Judge  dismissed  the  suit,  holding 
that  the  suit  was  not  a  suit  for  redemp- 
tion. Both  the  parties  treated  tho  zari- 
peshgi    lease  as  a     usufructuary     mortgage. 

Heldt,  hat  upon  a  reasonable  interpreta- 
tion of  the  plaint,  the  suit  could  be  re- 
garded as  one  for  redemption  of  ^a  raortgaga, 
Tho  zar-i  peshgi  lease  amounted  to  a  usu- 
fructuary mortgage.  Under  s.  62  of  tho 
Transfer  of  Property  Act,  in  tho  case  of  a 
usufructuary  mortgage  the  mortgagor  has  a 
right  to  recover  possession  of  the  property, 
where  the  mortg^xg^e  is  authorized  to  pay 
himself  the  mortgage  money  framtherenta 
and  profits  of  tho  property,  when  such 
money    is   paid. 

Held,  Juither,  that,  even  supposing  that 
the  suit,  as  brought,  was  not  one  for  ro- 
dempfcion  and  was  not  treated  as  such  ia 
tho  Court  of  first  instance,  the  District  Judge 
would  have  exercised  his  discretion  wisely 
in  allowing  the  plaintiff  to  redeem.— 
RIASAT   HUSAIN     v.    QAURI    PERSHAD, 

4  0  C,  257. 

597  Suit  for— By  a  purchaser  of  equity 
of— Puisua  mortgrtcroes  tigi\t  to  gtt  prior 
mortgagee  paid  oif.  130  P  R  liJOG :  1914 
P  1. 

598  Suit  for  by  a  purchaser  of  equity  of  — 
Puisne  mortgagees  nglit  to  get  prior  mortgagee 
paid  iff — Prior  and  suh^''(iicent  incumbirnces — • 
Riglits  of  puisne  vioiLgagce  paying  off  a  prior 
mortgage. 

in  1873  R  executed  a  mortga?a-deed  ia 
favour  of  T  and  C.  The  morit^'agor  K  was  one 
of  the  five  sons  of  one  B  wtio  had  made  a 
simple  mortgage  to  one  N  in  1863,  In  1879 
N  obt'vined  a  decree  for  sale  on  the  strength 
of  his  mortgage,  but  i\e  did  not  join  as  do- 
fendauts  to  his  suit  tho  puuac  mortgagees 
T  and  (\  Tue  plaintiffs  purc'.ased  the  ia- 
tcrcsts  of  B  and  some  of  his  brothers  in  exe- 
cution of  a  simple  decree  for  money.  In  exe- 
cution of  the  decree  which  N  obtained  upon 
his  mortgage  of  1863  thme-fourtha  of  the 
mortgigpil  pi-oporiy  were  sold  and  purchased 
by  the  heirs  o?  N  wlio  h  v  1  in  tho  inja-itiine 
died.  They  sued  the  heirs- of  T  and  0  for  pos- 
session of  the  share  ^!o  purchased  in  tho  n,-.j« 
porty  mort^'A-t^od  by  U.,  and  obtaiueU  a  docroe 
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in  1880.  Thereupon  tho  hoirs  of  T  and  C 
brought  a  suit,  ag  uusb  tho  luurs  of  N  for  ro- 
deraption  of  the  mortgage  of  180:5,  and  obtain 
ed  8  decree  in  IHUO,  and  recovered  possoa 
Bion  of  the  proporty  of  which  they  had  been 
deprived  by  tho  decree  of  1889.  Tho  phiin 
tiffs  sued  to  redeem  tho  m  rtgage  of  1873, 
and  sought  to  recover  poasorfsion  of  tho  pro- 
perty comprised  in  tliat  mortgage  upon  pay 
moot  only  of  tho  amount  of  that  mortgage. 
Ill  Id,  that  the  deftiiidants  bt3ing  in  posses 
Bion  not  only  by  virtue  of  the  mortgage  ob 
tai"pd  by  them  but  also  because  they  had 
redeemed  the  prior  mortgage  of  1863,  the 
pliiintifTs  could  not  succeed  without  also 
paying  af  the  amount  due  under  the  prior 
murtgage  of  1863,  and  not  having  offered  to 
dopothe   suit  mctst  b«  dismissed      KIRAT    v. 

DKBi  SINGH.  W  NA  1904,  p.  268=27 
A308- 

699     Suit  for  a  by  purchaser  of  equity  of— 

Puisne  mortgagees  right  to  get  prior  mort- 
gee  paid  off— l^ght  to  mortgagor  to  redeem 
137  P  VY  H  1908    col  :    583   P  II. 

600  Suit  for  Yy  a  purchaser  of  equity  of 
— Puisne  mortgagees  right  to  get  prior  mort- 
gagee paid  off— Mortgage  of  a  certain  fixed 
teim — Suit  for  redemption  befora  the  expiry 
of  the  term.     40  P  L    K  1903    col:    1332    PlI. 

601  Suit  to  redeem  from  a  bouafide  pur- 
chaser from  mortgagee.  9  0  C  373  col  :  1937 
PI. 

602  Tender- ."Absence  of  tender  of  amount 
due.     5  O  C  127  col  :    613    P  I. 

COS     Tendtr Civil    Procedure   Code   {Aet 

XI  V  of  lbS2\  s  13,  Expl.  II-  Suit  fov  redemp- 
tion—transfer  of  Properly  Act  {IV  of  1882)  Ss. 
89  and  92-  Valid  tender-Svbs(qmnt  suit  for 
recoveiy  of  damages  on  account  of  wrongful  de- 
tention of  the  property  by  the  mortgagee. 

A  executed  a  usufructuary  mortgage  in 
favour  of  B,  and  undertook  to  redeem  the 
mortgage  on  a  certain  date.  On  the  day 
fix  d  for  repayment  A  made  a  valid  tender 
of  V  hat  was  due  on  the  mortgage,  and  the 
tei  der  was  improperly  refused  by  B.  A  suit 
was  brought  for  redemption  by  A,  which  was 
decreed  on  condition  of  payment  within  6 
mouths  of  what  was  due  on  the  date»o!  ten- 
der The  amount  was  deposited  in  Court, 
and  A  was  put  in  possession  of  the  property. 
Suhstquently  A  brought  a  suit  for  recovery 
of  damages  on  account  of  wrongful  detention 
of  he  property  by  B,  between  the  date  of  ten- 
der and  the  date  of  delivery  of  possession.  The 
defence  was  that  the  suit  was  barred  by  res- 
judicata. 

Held,  that  inasmuch  as  the  claim  now 
set  up  might  and  ought  to  have  been  put 
forward  in  the  redemption  suit,  ana  the  mort- 
gagee might  and  ought  to  have  been  called 
upon  to  account  for  the  profits,  which  he 
has  received  from  the  moitgnged  premises 
up  to  the  date  fixed  in  the  redemption  decree, 
the  subsequent  action  for  recovery  of  damages 
was  barred.  7  W  B  364  D,  25  B  il5  Exnl  and 
D  ;  21  U  252,  21  A  425,  4  C  P  L  R  88,  12  C  482, 
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17  0  968,  19  C  615  dipiinguishod.  9  C  377,  16 
I  A  107,  16  O  6M2  referred  to  ;  20  0  322  re- 
ferred lo  (1865)  b  L  11  Sup  Vol.  109  (ISO)  Dis- 
tinguished. SATYA15AD1  BEHAHAv.  MUS- 
SAMMAT  HIKA  BATI,  5  C  L  J  192^84  G 
223 

60"1  Tender-- Be dtmplion — Tender  of  mort- 
goge  mo7iry- Interest  in  case  wlurt  exact  amount 
not  tendoed-Ci'Sts-M  'r  qngee  entitled  to-Trans- 
fir  of  Property  Act  (]  V  of  1882),  Ss  83  and  84 
—  Appeal  as  to  osls- Alemoi ai  diivi  of  appeal  in- 
sufficiently  stamped-  C('nrt--Fet s  Act  (VII  <f 
l870.)  -  Irregularity  not  afjtc  ing  merits  of  a  case 
or  jurisdic ion-Disposal  of  appeal  not  shfficieni- 
iy  stamped  Civil  Procedure  Code  {Act  XDT 
of  1882),  S  578. 

The  plaintiff,  the  purchaser  of  certaia 
mortgaged  property,  on  the  19th  Sep'embcr^ 
1899,  under  the  provisions  of  S.  83,  Trausier 
of  Property  Act,  deposited  in  Court  the  sum 
of  Rs.  1,300  as  tho  amount  due  on  the  mort- 
gage. The  defendant,  the  morigsgee,  was  not, 
willing  to  take  the  amount  so  deposited  io 
full  dij-charge  of  the  amount  due  on  the  mort- 
gage, claiming  Rs.  285  more.  Accordingly  tha 
;  plaintiff  brought  the  present  suit  for  redemp- 
tion oy  payment  of  Rs.  1,300.  The  Subor 
dinate  Jude  found  that  Rs  1,308  3  3  wer- 
due  on  the  mortgage  on  the  19th  Septembea 
1899,  and  he  decided  that  as  that  amount 
had  not  been  deposited,  the  plaintiff  was 
liable  to  pay  interest  up  to  tlae  date  of  t!  a 
suit.  The  plaintiff  appealed  to  the  District 
Jude  valuing  his  appeal  at  Rs.  127  8  0  and 
paying  a  Court  ffe  on  that  amount  That, 
amount  was  the  difference  between  the  amount 
deposited  in  Court  and  the  amount  found  duft 
by  the  Subordinate  Judge,  and  was  interest. 
In  his  memorandum  of  appeal  he  objected  to. 
the  payment  of  this  amount,  and  to  tne  order 
of  Subordiui  te  Judge  as  to  costs.  The  Dis- 
trict Judge  was  of  opinion  that  the  defen- 
dant was  more  in  the  wrong  than  the  plaintiff 
and  should  get  costs.  But  he  awarded  the 
plaintiff  two  thirds  of  his  costs.  The  Dis- 
trict JudgQ  reduced  the  amount  of  interest 
allowed  by  the  Subordinate  Judge. 

Held,  that  the  plaintiff  should  have  paid 
a  Court-fee  in  respect  of  costs  as  well  as  in  re^ 
spect  of  his  objection  to  pay  Rs.  127-8  0  as 
interest,  and  that  the  memorandum  of  ap- 
peal was  insufficiently  stamped.  But  the 
decree  of  the  District  Judge  could  not  be 
reversed  on  the  ground  that  the  memorar- 
dum  of  appeal  was  insufficiently  stamped^ 
as  the  irregularity  did  not  affect  his  compe- 
tency to  try  the  appeal,  and  threfore  the 
provisions  of  S  578,  Civil  Procedure  Code» 
were  a  bar  to  its  reversal  on  that  ground.  As 
a  general  rule,  a  mortgagee  is  entitled  to  hia 
costs  in  a  foreclosure  or  a  redemption  suit 
and  should  not  be  deprived  of  them  or 
made  to  pay  the  costs  unless  he  has  been 
guilty  of  misconduct  with  reference  to  the 
suit  or  the  subjpct  of  it.  The  mere  circum- 
siance  that  the  defendant  claimed  more  than 
what  the  was  decided  to  be  entitled  to  is  not  a 
ground  for  refusing  him  his  costs  and  or- 
dering  him  to  pay  costs. 
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Held,  therefero,  that  the  District  Judge's 
order  as  to  the  costs  iu  the  Subordinate 
Judge's  Court  could  not  stand.  According 
to  S  84,  Transfer  of  Property  Act,  interest 
CD  the  principal  turn  ctasts  from  tliu  duLe 
of  tender  of  the  "  amount  icmaining  duo  on 
the  mortgage,  "  that  is,  of  course,  the  exact 
amount.  There  is  no  provision  iu  the  fectiun 
that  although  the  exact  amount  is  not  ten 
dered,  interest  shall  cease  pro  Unto.  1\.  was 
Dot  pleaded  that  the  Suboidinate  Judge  had 
allowed  unreasonable  compensation  by  way 
of  interest,  for  default  in  payment  on  the 
due   dates. 

Held,  therefore,  that  interest  did  not 
cease  on  that  part  of  the  merigage  money 
due  on  the  19th  September,  1399,  which  was 
covered  by  the  tender  and  that  the  defend 
ant  was  entitled  to  the  amount  awarded 
by  the  Subordinate  Judge.  BALDEO  PAH- 
SHaD  v.    INAYat    khan.    9  O  C  ,  185. 

605  Tender  — Requisiites  of  tender  seek- 
ing  possession.     10  BLR   203   col ;  650  P  I. 

606  Tender-Deposit  of  mortgage  money- 
Proper  time  and  place  for.  4  0  0  387.  See 
Mortgage-Morgage  decree  (Deposit  and  Ten- 
der). 

607  Tender  where  no  place  for  paymeni 
specified— Interest   ceases  on  proper  tender. 

Held,  that  a  person  seiks  to  redeem, 
be  must  make  a  proper  tender  of  the  mort- 
gage-debt, and  if  no  particular  place  for 
payment  is  specified  under  the  contract, 
Jae  must  peek  the  creditor  out.  The  reasons 
for  the  mortgagor  not  being  able  to  make 
a  proper  tender  of  the  redemption  money 
have  nothing  to  do  with  the  mortgagee, 
the  sole  question  being  whether  there  was 
a  proper  tender  or  not.  Where  thera  was 
no  proper  tender,  irterest  will  continue 
to  run  as  S.  84  applies  only  to  a  case  of 
proper  tender  and  interest  does  not  stop 
from  the  date  of  the  improper  tender. 
MAHADAJI    v.     PAIRIA.     2  N  L  R  62. 

608  Term  for  redemption  fixed  in  mort- 
gage deed — Redemption  before  that  term. 
S9  P  R  1907   Col  :    110    II. 

609  Term  for  redomplion  fixed  in  mort- 
gage deed — Redemption  before  that  teim — 
Construction. 

Held  that  iu  construing  mortgage  deeds, 
the  general  rule  to  be  adupied  is  that  the 
debtor  is  at  liberty  to  discuarge  the  mort- 
gage debt  at  any  tiiro  unless  the  ttims  j 
the  terms  of  the  document  clearly  prohi- 
bit it  and  fix  a  time  within  which  it  is 
not  to  be  paid,  '  Saiiki  '  may  mean  "at 
the  end'*  or  -'within."  2  M  394.  referred 
to.  RADliAKUlSHNA  PANDA  v.  MAD- 
HAVA    NAICK.     17  M  L  J  83- 

610  Teivi  for  redemption  fixed  i?i  mort- 
gage deed— lit  deviation  before  that  term — 
Mortgagee's  right  to  possession— Mori  gage- 
Vioney,  paymeni  of,  before  expiry  of  teim  of 
mortgage-  Moitgagor's  light  to  redeem^  — Posses- 
sion, suit  fur, 

A  mortgagee  sued  the  mortgagor  for  pos- 
Bessiou   of    the   mortgaged  property,  a  grove, 
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the  mortgagor  having  promised  to  deliver 
possesuion  of  the  same  and  having  refuacd 
to  do  so.  '1  he  mortgagee  statsd  in  his  plaint 
that  up  to  the  time  of  the  institution  of 
the  suit  Rs.  35-11-3  were  duo  to  him.  The 
mortgagor  offered  to  pay  the  mortgagee 
this  amount  and  costs,  saying  that  ilie  murt- 
gageo  would,  if  possession  wore  given  to 
iiim.  cut  down  trees,  and  he  paid  tho 
money  into  Court.  The  mortgagee  refused 
to  take  the  money,  claiming  to  be  entitled 
to  possession  of  the  property.  The  raorK 
gage  was  for  3  years  and  when  the  suit 
was    instituted    the    time      had  not    expired. 

Held,  that  there  had  been  a  trausfer 
to  tho  mortgagrie  of  the  right  of  pos.sessioa 
and  the  mortgagee  was  entitled  by  virtue 
of  such  transfer  to  possession.  The  mort- 
gagor had  .  ot  a  right  to  elect  whether  pos- 
session should  be  delivered  or  the  mortgage 
should    be  redeemed. 

Held,  further,  that  the  mortgagor  had 
not  the  right  to  redeem  within  the  term 
fixed  iu  the  mortgage  deed.  FAKHRA 
KHAN  V.  BADULLAH  KHAN,  60  C. 
148. 

611  Term  for  redemption  fixed  in  mortgage 
deed  —  Redemption  before  fixed  term  —  Con- 
struction— Profits   to  go  in  liquidation   of  debt. 

A  deed  of  1903  provided  that  iu  con- 
sideration of  IW.  725  advanced  to  the  plain- 
tiff (an  agriculturist),  the  defendant  was  to 
take  possession  of  certain  lands  belonging 
to  the  plaintiff,  for  199  years  and  to  apply 
its  profits  i«  liquidation  of  the  debt.  Tho 
deed  was  headed  •'  Lease  in  respect  of  Va- 
latdan  "  Before  the  expiration  of  the  period 
the  plaintiff  brought  a  suit  for  redemption 
of  the  mortgage  and  for  possession  of  tho 
lands,  alleging  that  the  transaction  evidenced 
by  the    deed    was   a  mortgage. 

Hdd,  that  the  transaction  was  mortgage 
Tukaram  v.  Ramchand  26  Bom  252.  follow- 
ed. MAHMAD  V.  BAGAS  AMANJI.  32  B 
569 

612  Term  for  redemption  fixed  in  mort- 
gage deed  —  Redemption  before  that  term  — 
Redemption  —  Onerous  condition  —  Condition 
as  to  mortgage  being  7iot  redeemable  for  60, 
years   enforced. 

The  mortgagor  specifically  agreed  with 
the  mortgHgee  that  he  should  not  be  entitl- 
ed to  redeem  until  after  the  expiry  of  GO 
years  The  purchaser  of  the  mortgaged 
property  from  the  mortgagor  sued  for  re- 
demption and  contended  that  the  condition 
as  to  redemption  was  so  inequitable  and 
onerous  that  relief  from  it  sht  uld  be  given 
on  equitable  grounds  and  it  should  be  struck 
out. 

Held,  that  the  contention  was  not  valid 
and  redemption  could^  not  be  allowed  to  the 
plaintiff  before  the  expiry  of  the  stipuiattd 
period.  RaLLA  v.  AMIN  CHAND.  126  P 
L  R  1908, 

613  Term  for  redemption  fixed  in  mort- 
gage-deed —  Redemption  before  that  term. 
2  JS  L  R  137  Col  70i  P  I. 
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614  Term  £or  rcdomption  fixofl  in  mort- 
gngo-douJ  -  -  Uodoinplioii  boforo  that  term 
— Jb'ittal  order  for  forccloauro  or  jodomption 
ie  a  decree  aud  nppoalablo— 3  N  L  U  14G  Col 
COS  P  1. 

615  Term  for  redemption  fixed  in  mort- 
gi-vgo-do'id  —  Redemption  before  that  term 
—  Creation  of  a  term  in  mortgage  IG  0  P 
L  R  1U03  P  59  Col  G 13  P  I. 

616  Time  for — Additional  sura  demand- 
ed in  taking  accounts  — Whotlier  Oourt-Feu 
cccepsary.     AWN  l'J07  P  133  col  115  P  I. 

617  Time  granted  by  Ciiirt — Appeal— Com- 
pntaiioii  of  time  for  2'>(^y'}n&nt-  First  Court 
decree  or  appellate  decree— Mortgagee's  appeal 
dismissed. 

Whore  the  defendant  was  allowed  six 
months  by  the  first  Court  to  pay  of!  a  mort- 
gage debt  and  upon  appeal  by  the  defen- 
dant  the    appeal    was   dismissed. 

Held,  that  the  six  months'  time  allowed 
to  the  defendant  should  run  from  the  date 
of  the  first  Court's  decree  and  not  of  the 
appellate  decree.  PAIJUDDI  SARDAR  v. 
ASIMUDDI   BISWAS.     H  C  W  N  673. 

618  Time  granted  by  Court— Appeal— Ex- 
tension of  time  for  payment,  AWN  1906 
P  203  col  702  P  I. 

619  By  trespasser — Trespass  on  mortga- 
gor's interest  by  person  who  redeems  in 
his  own  right.  U  B  R  1906  P  9  (Limitation) 
col    1906   P    I. 

620  Of  Ubhayapattam  mortgago— S.  17 
of  the  Court  Pees  Act  not  confined  to  ea- 
ses where  the  reliefs  claimed^are  cumulative. 
30  M  61  col  123  P  I. 

621  Value  of  a  suit  for  redemption— Mar- 
ket value— Appeal  from  an  order  of  Sub- 
ordinate judge.  5  A  L  J.  713.  See  Suits  Va- 
luation Act  VII  of  1S87  S.  8. 

622  Value— Lien,  additional— Goats  of 
repairs  — Further  appeal.  197  P  L  R  1908 
Col  :    J 585    P  II. 

623  Zamindar's  right  to  redeem  mortgage 
by  a  fixed  rate  rent— Tenant  on  his  death  with- 
out  heirs.     T.  P.  A,  S.  91. 

Held,  that  the  zemindar  is  not,  within 
the  meaning  ©f  section  9i  of  the  Transfar 
of  Property  Act,  1882,  a  person  having 
an  interest  in  tie  mortgaged  property  so 
as  to  entitle  iiim  to  redeem  a  mortgage  of 
his  holding  made  by  a  tenant  at  fixed 
rafes  who  has  died  without  heirs.  3  1 
A  92  referred  to.  RAM  DIHaL  R\I  u. 
THE  MAHARAJA  OF  VIZIANaGRAM,  A 
WN  (1908).  210. 

Mortgage  Registration 

624  Competition  of  mortgage  by  regis- 
tration and  paymp.nt  of  consid ration  failing 
to  perform  subsequent  directions  for  pay- 
ment of  consideration-money— Contract  re- 
sumrd. 

A  sxecutod  and  registered  a  usufructu- 
ary mortgage  of  her  land  to  B.  B  paid  A 
the  cousiduraLioa-money   before  the  register- 
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jng  officer  and  the  mortgage  became  com- 
plete on  registration  by  R.  5!)  T  P  A.  After- 
wards A  entrusted  this  money  to  li  asking 
him  to  pay  off  certain  oroditors,  one  of 
whom  was  in  possession  under  a  prior 
mortgage  of  tho  land.  B  failed  to  pay 
up  and  A  sued  B  to  have  the  mortgage 
rescinded,  and  both  tho  lower  Courts  de- 
creed   in    her    favour. 

Held,  reversing  tho  decrees  in  both  the 
{'ourts  below,  that  plaintiff  was  not  en- 
titled to  a  decree  for  rescission  of  the 
mortgage.  Tho  subsequent  direction  to  the 
mortgagee  to  pay  tho  creditors  of  the 
mortgage.  The  subsequent  direction  to 
the  mortgagee  to  pay  the  crsditora  of  tho 
mortgagor  on  her  behalf  was  none  the  lesa 
a  separate  transaction,  because  it  took 
place  after  the  completion  on  the  mortgage 
by  registration  and  payment  ;of  the  con- 
sideration. The  mortgage  became  a  per- 
fected conveyance,  as  distinguished  from  a 
contract,  and  the  defendant  became  entitled 
to  possession  under  the  mortgage  ;  and, 
even  if  the  oonaideration  had  not  been 
paid  at  all,,  plaintiff's  remedy  would  be  by 
suit  to  recover  the  money.  14  C  P  L  R 
57  and  23  B  522  referred  to  4  G  P  L  R 
120  distinguished.  KHUDKIA  Alias  AB- 
DUL   RAHMAN    V.    MTLANKI,  IN    LR 

ue 

625  Eudownment  an  a  mortgage  bond 
releasidg  a  specific  portion  of  mortgaged 
property  does  not  require  registration.  27 
A    305   Col :     460   P  I 

626  If  notice  to  vwrtgagor— Mortgage-^ 
Sub-tnortgage  —  Noi-tc-  —  Registration  -  Paym 
ments  by  mortgagor  'o  mortgagee  without  ac- 
tual  notice  of  sub-mortgrnge— Effect  of  registra- 
tion. 

A  mortgaged  a  house  to  B  B  sub  mort- 
gaged the  house  to  C  by  means  of  a  re- 
gistered deed.  A  made  certain  payments 
to  B  after  the  sub-mortgage  but  without 
actual     notice   of    it. 

Held,  that  notwithstanding  the  fact  that 
the  sub  mortgage  had  been  registered,  and 
that  registration  was  notice  for  some  pur- 
poses,^ it  could  not  be  treated  as  notice  for 
the  purpose  of  visiting  paymei?tg  made  by 
the  mortgagor  to  his  mortgagee  without 
actual  notice  of  the  submortgage.  4  Vessey 
389  followed.  SAHADEV  RaVJI  BAGADE 
V.  SHEKH  PAPA  MIYI.  6  3-  L-  R.  886 
=  2915  199. 

627  Priority  of  registered  over  ujiregis- 
tered  mortgage  deed  — Auction  purchaser. 

Held  that  if  A  claims  property  by  pur- 
chase  under  a  registered  conveyance  from 
the  ovfner,  and  B  claims  the  same  property 
as  purchaser  at  a  sale  held  in  execution  of  a 
decree  obtained  on  a  prior  unregistered 
mortgage  granted  by  tho  owner>  A  is  en- 
titled to  priority,  if  he  took  without  noti  ce 
of  tho  mortgage.  SARAT  CHANDRA  SIL 
V.  SHEIKH    MEHER,  4  C  L.  J  490- 

628  Registered     mortgage    deed— Varia- 
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tion  of  terms  of  roglstorod  dood  by  com- 
proiniso  in  mutation  proccodings,  5  A  L  J 
717  Gol.  9\)2  V  II. 

629  ^^^lit  for  unpaid  consideration  monoy 
or  damages.  When  a  registered  deed  bo 
gins    tooporato     '29  H  4G    Gol:  47G  P    I. 

630  Unregistered  mortgage  deed-Regis 
tratioa  not  compulssory — Purchase  with 
potico.     AWN    iy08.  P  99  Col    492    P  I, 

631  Uwregstorod  raotgaga  deed.  Pur- 
chaser having  notice  of  the  mortgage  5 
A  L  J    112    Col  :    492  P  I. 

632  Unregistered  receipt  oral  evidence- 
Receipt  for  payment  of  mortgage  money. 
89    P  R    1904.    Col  481    P  I. 

{t>    MoriTGAGa  Re^linquisiiment. 

633  Abfiolute  and  not  conditional— Com- 
jpromise  — Mortgage— lielinguishnient  of  security 
by  compromise — Itight  of  mortgagee  to  enforce 
viortijage. 

Whore  a  mortgagee  relinquished  abso- 
lutely bis  right  against  the  mortgaged  pro- 
perty by  a  compromise  entered  into  by  him 
with  persons  claiming  interest  in  that  pro 
perty  in  consideration  of  receiving  some 
other    property  — 

Held,  that  ho  was  not  entitled  to  en- 
force his  mortgage  against  the  mortgaged 
property,  but  could  sue  for  specific  perfor 
mance  of  the  terms  of  the  compromise.  VE- 
LU  RENGASAMI  CHETTY  v  BALAKRISH 
NA    REDDI.     12    M  L  J866. 

634  Of  claim— lit demp lion  suit — Mortgage 
— Mortgagor  cannot  be  compelled  to  redeem  the 
ivhole  property — Relinquishment  of  one  portion 
-^Transfer  of  Property  Act  (IV  of  1882),  Sec- 
tion  85. 

A  mortgagor  cannot  bo  compelled  to 
rodeom  the  whole  of  the  mortgaged  proper- 
ty. Ha  is  bound  to  pay  the  whole  of  the 
mortgng  ^  debt  before  he  can  redeem  any 
portion  of  the  mortgnged  property;  but  sub- 
ject to  this  condition  there  is  nothing  to 
prrvent  his  relinquishment  of  the  right  to 
rodecm  one  portion  of  the  property  while 
suing  to  redeem  other  portioi  s,  VKNKAT 
VARAIIACHARYA  bin  BAPU  v.  KOTRA- 
Pa  bin  PUTTAPPA  BANAGAR,  3  B  L  R 
9S5. 

635  Of  part— Suit  on  mortgage  in  respect 
of  a  part  only  of  the  mortgaged  property. 
28  A  174  col  ()52  P  I.  See  also  28  M  217 
col  G61  P  I.  Bjit  See  10  G  W  N  551  col  1788 
P  I  and  10  C  W  N  562. 

636  Of  part  of  security —Arrangement  as 
between  mortgagors— Mortgagee's  rights.  28 
M  555.     See  Mortgage  No.  128  supra. 

687  Of  prior  mortgage — Intention  to  keep 
alive   prior  mortgage.     31  C  428  col  1022  P  I. 

(u)    Res  Judicata. 

638  First  suit  for  mortgagc-monoy — Sub- 
sequent suit  for  possession  not  barred  — 
Relinquishment  of  claim — 13  M  L  J  374  Col 
1411  P  I. 

639  First  suit  for  redemption  — Second 
suit  for  surplus  of  profits  recovered  by  mort- 
gagee—30  A  22«— A  W  N  1908  P  9G  Col  1405 
PI, 
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640  First  suit  for  rodoropLion  diRmlssod 
in  default  —  Second  suit  for  rodcmoptioa 
again    barred -43  I*  R  1907  Col  1452    P  I. 

641  Redemption  tuit  —  Rate  of  interest 
after  date  fixud  for  payment  of  decretal 
amount  — Right  of  second  mortgagee  to  re- 
deem first  mortgage— 2G  IJ  GGl— 1  0  L  J  31 
Col  GGl  P  I. 

642  Redemption  suit  -  Res  Judicata — 
Mortgage -28  .\  1--2,  A  L  J  813—7,  B  b  R  912 
Col  932  P  I. 

643  Redemption  suit-Res  Judicata-Mort- 
gago,     164  P  L  R  1908  Col  944  P  I. 

644  Redemption  --  Second  suit  for.  after 
payment  of  mortgage-money  into  Court  in 
previous  suit- Right  to  redeim  — Transfer  of 
Property  Act  {IV  of  188:i),  Ss  60  and  G:i  Law  of 
mortgage  in  force  in  Oudh  previous  to  Trans- 
fer of  Property  Act  —  Execution  of  decree-^ 
Res  judicita  —  Civil  Prrcidure  Code  {Act 
XIV  of  1882),  Ss.  13  and  214 

In  1851,  H.  B.,  the  plaintiff's  father, 
mortgaged  certain  property  to  IM.  M  ,  tho 
defendant's  father.  In  185G,  After  the  oom- 
mencement  of  the  British  Rule  in  Oudh 
and  before  tho  rebellion  of  1857,  H.  B., 
brought  a  suit  against  M.  M.  for  possession 
of  the  mortgaged  property.  H,  B.  got  a 
decree  for  possession  of  the  property  on  pay- 
ment of  lis*-.  4,000  tho  principal  sum.  Oa 
appeal,  tho  Commissioner  decided  that  H. 
B.  could  redeem  the  property  on  payment 
of  Rs.  4,000  before  the  8th  June,  1857.  U.  I^. 
paid  Rs.  4,000  into  tho  Government  Trea- 
sury, on  tho  30tb  April,  1857.  M.  M.  ap- 
pealed to  tho  Financial  Commissioner  against 
the  judgment  of  the  Commissioner.  A  few 
weeks  after  tho  money  was  deposited,  tha 
rebellion  of  1857  broke  out.  The  Trea.'.ury 
was  plundered,  and  the  money  was  lost. 
All  the  records  of  tho  Courts  including 
those  of  the  Financial  Commissioi  or  were 
i  destroyrd.  M.  M.'s  appeal  was  not  decided 
!  after  tho  suppression  of  tho  rebellion.  Tha 
i  second  Summary  Sottleiucnt  of  the  mort- 
I  gaged  property  was  mada  witht  INI.  M. 
I  H.  B.    having  died,  one  of  his   sous  M.  B, 

I  sued  tho  defo  )dant  for  possession  of  tho 
property  in  18G9  and  his  suit  was  finally 
dismissed.  Tho  plaintiff,  the  second  sou  of 
H.  B.,  brought  the  present  suit  against  tha 
defendant  for  redemption  of  bis  share  of 
that  propt;rty.  The  first  Court  decreed  tha 
suit.  The  Lower  Appellate  Court  dismiss- 
ed the  suit. 

Held,  that,  when  tho  mortgagor  sues 
for  redemption  of  tho  mortgage  or  for  pos- 
session of  tho  mortgaged  property,  tho 
amount  duo  on  the  mortgage  having  been 
paid,  tho  mortgage  cannot  bo  said  to  have 
boon  redeemed  until,  in  the  one  case,  the 
mortgagor  has  obtained  a  decreed  ouforci'g 
the  right  to  redeem,  at-d  has  paid  into  Court 
tho  amount  found  due  on  the  mortgage,  or 
in  the  other,  has  obtained  a  decree  estab- 
lishing his  right  to  possession  of  the  mort- 
gaged property 

Held,   theroforo,    that  under  the  Transfer 
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of  Proporty  Act,  in  ordev  to  redoom  a  mortgage 
somothing  more  is  ueceasary  tliau  paymant, 
tejider  or  deposit  in  Court  of  tlio  amount 
duo  on  the  mortgage.  Assuming  that  it  was 
proved  that  H.  B.  obtained  a  decree  enforc- 
ing his  right  to  redeem  and  that  the  pay- 
ment he  made  could  be  said  to  be  one  of 
the  amount    due  on  the  mortgige. 

Held,  that  the  payment  constituted  re- 
demption of  the  mortgage  according  to  the 
law  in  force  in  Oudh  wiien  the  decree  was 
made.  The  right  to  redeem  a  mortgage  is 
enforf<)d  under  the  Transfer  of  Property 
Act  when,  in  a  suit  for  redemption,  the 
Court  decrees  that,  upon  the  mortgagoir 
paying  into  Court  the  amount  found  due 
on  the  mortgage,  the  mortgagee  shall  do 
what  is  required  of  him  by  S.  60,  or  what 
is  required  of  him  by  section  62  and  the 
amount  so  found  due  is  paid  into  Court. 
"When  such  a  decree  has  been  passed  and  the 
amount  has  been  paid,  the  right  to  redeem 
has  been  enforced. 

Held,  further,  that,  the  payment  made 
by  H.  B.  was  one  of  the  amount  due  on 
the  mortgage,  that  be  could  obtain  posses- 
sion of  the  mortgaged  property  in  execution 
of  his  decree,  the  present  suit  to  redeem 
the  mortgage  was  not  maintainable,  being 
barred  by  the  provisions  of  sections  13  and 
244  of  the  Code  of  Civil  Procedure. —AHMAD 
BAKHSH  V.  SETH  RAGHUBAR  DAYAL, 
8  O  C  371. 

645  Right  to  redeem  whether  res- ju- 
dicata —  Judgment  containing  secondary 
evidence  of  mortgage  but  in  evidence  by 
plaintiffs   4   M  L  T  73  Col.  1939.  P  I. 

646  Redemption— Decree  of  the  Settlement 
Court— Nature  of  such  decree  —  Set  tUmerU 
Court—  Procedure  of. 

The  plaintifi  alleged  that  bis  z^mindnri 
share  was  held  by  the  defendants  and  their 
ancestors  siuoo  1252  F.  1845  A.  D.  in  lieu  of 
Rs.  751  8  0  mortgage  monay,  the  property  be- 
ing redeemable  on  payment  of  50  per  cent, 
on  the  principal  as  ir.tere?t  or  Rs.  1,126  8  0 
in  all,  that  uader  a  judgment  of  the  Settle- 
ment Court,  dated  the  15th  ot  February,  1869 
between  the  father  of  the  plaintiff  and  the 
ancestor  of  the  defendants  it  was  settled 
that  redemption  would  take  place  on  pay- 
ment of  Hs.  1,126-B  0.  The  defendants  urg- 
ed that,  as  the  decree  of  the  15th  of  February 
1859  was  not  executed,  ne  fresh  suit  would 
lie  and  the  case  was  barred  by  section  2  of 
the  former  Code  of  Civil  Procedure  and  sec 
tion  11,  Act  XXIII  of  1861  and  section  244 
of  the  Code  of  Civil    Procedure. 

Held,  that  a  decree  of  the  Settlement 
Court  stands  on  a  totally  different  footing 
from    that  of  a  decree  of  the  Civil  Court. 

Held,  that  whatever  be  the  wording  of 
the  decree,  like  all  similiar  decrees  of  the 
Settlement  Court,  it  was  in  its  nature  merely 
declaratory  of  the  rights  of  the  parties  and 
was  no  bar  whatever  to  a  subsequent  suit. 

Held,  further,  that  it  would  be  contrary 
to  Justice,   Equity   and  Good   Conscieuco   to 


apply  the  technical  rules  prevailing  in  the 
Civil  (Jourts  to  the  state  of  facus  which  ex- 
isted 30  or  40  years  ago,  and  to  Courts  special- 
ly created  in  )rder  that  they  might  be  free 
from  such  technicalities  and  were,  in  faot 
free  from  such  technicalities.  BHAGWAN 
BAKSII  r.  CllANDl  D\TT.     1  O  C  289- 

647  Redemption— Matter  directly  by  and 
substantially  in  issue — Cause  of  action — Re- 
demption suit— Declaratory  decree.  BOG 
301  col  :  979  P  I. 

648  Redemption  decreed-Subsequont  suit 
for  amount  not  taken  into  account.  4  A  L 
J  763—30  A  30  col  :  700    PI. 

6i9  Redemption— Assignment  of  mottgage 
— Actionable  claim— T  P.  A.  sections  130,  131 
and   135. 

A  mortgage  was  made  on  the  2nJ  Feb- 
ruary, 1882.  It  was  assigned  on  of  P.,  of 
which  the  following  is  a  translation: — "Or- 
dered that  the  plaintiff's  claim  be  decreed 
against  the  defendant  on  condition  of  his 
(plaintiff's)  paying  from  his  own  pocket  Rs. 
775  80  in  the  month  of  Jeth  fallow  season, 
that  then  he  shall  be  entitled  to  possedsioa 
of  the  mortgaged  shares,  but  if  default  be 
made  on  his  behalf  in  the  settlement  of 
either  of  these  conditions,  the  decree  shall 
be  incapable  of  execution  and  the  order 
for  redemption  shall  be  deemed  not  to  have 
been  passed  "  P.,  however,  did  not  pay  the 
money  and  redeem  the  property. 

The  plaintiff,  claimiug  through  B.,  filed 
the  present  suit  to  redeem  the  mortgage. 
In  his  plaint  he  described  the  decree,  dated 
the  31st  July,  1866,  as  a  declaratory  deo- 
ree.  The  defendants,  who  are  the  legal  re- 
presentatives of  C,  pleaded  that  the  suit 
was  barred  by  Ss.  13  and  244,  Civil  Proce- 
dure uodo,  a  decree  having  been  obtained 
for  redemption  of  the  mortgages.  The  first 
Court  decreed  the  suit.  The  Lower  Appel- 
late Court  dismissed  the  suit  holding  that  it 
was  barred  as  pleaded  by  the  defendants.  The 
plaintiff  appealed  to  the  Court  of  the  Judical 
Commissioner. 

Held,  that  the  decree  was  not  intended 
to  grant  consequential  relief  but  was  intend- 
ed to  be  mer-iy  declaratory,  and  that  the 
suit  was,  coustquontly,  not  barred  by  the 
provisions  of  sections  13  and  244,  Civil  Pro- 
cedure Code,  but  was  maintainable.  DBBI 
SINHG   V.  Rattan  SINGH.     6   O  C,239. 

650  Redemption — Adimayavana,  meaning 
of.     30    M203.     See  Res-judicata. 

651  Redemption  suit-Claiming  title  through 
another  person— Juint  Hindu  family -Right 
of  members  of  joint  Hindu  family  to  re- 
deem, 29  A  1-3  A  L  J  644-A  W  N  1906  P 
242    col   990  P  I. 

652  Redemption — Right  to  redeem  not 
availed  of —Subsequent  suit  for  redemption 
by  alleged  beneficial  owner  barred.  4  A  L 
J  689— A  W  N    1907    P  272  col  :     23  P  II. 

653  Redemption-  -Second  suit  to  recover 
mesne  profits  from  the  date  of  tender  to  the 
date  of  delivery  of  possession.  9  B  L  R  958- 
31  B  527    col ;  1038  P  I. 
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65'4     Suit  for  sale    on  a  mortgago    compro- 
mise   by    wbioh    mortgageo    accfped  a   simple 
money   decree.     A    W    IS  1U08  P    2G5    col   4y8 
P  I. 
(v)  Revenue  Sale. 

656  Mortgagees  suit  for  surplus  of  ro- 
veuue  sale — Charge  on  proceeds  of  mort- 
gaged property  sold  for  arrears  of  reveaue, 
5  0  W  N  356  col  :  1U21  P  I. 

(w)    Sale. 

656  Absolute  order  for  foreclosure-Notice 
—Order  passed  exparte.  32  0  253  [F  B). 
Cols:   670   and   081   PI. 

657  Assignee  of     mortgagee  — Application 
by    assignee   for   sale    of   equity    of  redemp 
tion— Execution     of   decree.     2  A  L  J    121  — 
27   A   450  Ool :   709    P  I. 

658  Coaditional  decree  for  sale  in  mort- 
gaga   suit,     11   C  W  N    156     Col ;  868     P  H . 

659  Court-fees  on  suit  for  sale  — Suit  for 
sale  of  mortgage  property  ooly— Valuation 
ol  suit.  7  B  L  R  lyOo  P  194  Col :  109 
P  I. 

660  Decree— Money— Purchase  by  decree- 
holder— Mortgage— Rival  purchasers-  Sale  in 
execution  of  mortgage- decree— Sale  in  execution 
of  money  decree. 

Tbe  present  plaintiffs  (mortgagees)  ob- 
tained a  decree  for  sale  and  an  order  absolute 
for  sals  of  the  mortgaged  property.  Tbe 
son  of  the  judgment  debtor  obtained  a 
decree  declaring  that  his  share  in  the 
ancestral  property  was  not  liable  to  ba 
sold.  The  plaintiffs,  mortgagees,  however, 
sold  the  entire  ancestral  mortgaged  property 
and  themselves  purchasing  got  possession. 
Th&  present  defendant,  a  holder  of  a 
simple  money-decree  against  the  mortgagor 
and  his  son,  brought  to  sale  and  purchas- 
ed himself  a  sixpie  share  (which  was 
equal  to  half  of  tbe  share  mortgaged  ^ith 
the  plaintiffs)  toge'ber  with  the  equity  of 
redemption  of  a  plot  of  land  in  one  of 
the  mortgaged  villages.  He  then  sued  the 
plaintiffs  mortgagors,  for  possession  and  ob- 
tained a  decree  subj3cb  to  any  rights 
which  the  present  plaintiffs  might  have  over 
the  properly  and  in  execution  of  his  decree 
WAS  given  possession  of  the  six  pie  share. 
The  plaintiffs  sued  (1)  for  a  decree  sof  foreclo- 
sure and  possession  of  that  half  of  the 
mortgaged  property  of  which  possession  had 
not  been  obtained  or  (2)  a  dtcree  for  sale  of 
this  half  in  satisfaciion  of  the  balance  with 
interest  due  on  the  deciee. 

Hdd,  that  the  plaintiffs'  general  rights 
as  mortgagees  were  safeguarded  by  the  terms 
of  the  decree  passed  against  them  and  sec. 
73  of  the  Civil  Procedure  Code  could  not 
bar  the  plaintiffs'  right  to  bring  the  pre- 
sent  suit. 

Hdd,  also,  that  the  plaintiffs'  purchase 
in  respect  of  the  property  purchased  by  the 
defendant  in  execution  of  his  simple  money- 
decree    must    be    treated    as   a    nullity. 

lleld^  further,  that  the  plaintiffs'  right 
was  uot  limited  to  a  pcopoctionato  part  only 
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of  the  mortgago  debt.  22  All.,  284  distiog- 
uishod.  JUa\L  KISHOUE  SAHU  y.  HAK- 
BANS  CHAUDlIiii.  29  A  700  =  3  ALJ 
79l  =  A  WN   1906  P  208- 

661  Decree  for— Previous  mortgage  dec* 
ree  against  the  same  property  — Right  of 
mortgagee  to  sue.  27  A  488  Cols.  674  P.  I. 
and  585  P.   II. 

662  Decree  for  sale  in  favour  of  puisna 
mortgagee  after  redeeming  a  prior  usufructuary 
mortgage —  Whether  objection  could  be  raised  in 
execiLtion. 

If  a  subsequent  mortgagee  obtains  a  dec- 
roe  for  sale  upon  his  simple  mortgage,  oa 
condition  of  his  redeeming  a  prior  usufruc- 
tuary mortgage,  which  he  redeems  and 
obtains  possession,  the  jadgment-debtor  is 
not  competent  to  olj;ct  to  the  sale  on  the 
ground  that,  being  in  possession  of  the  pro- 
perty as  a  usufruciuary  mortgigeo,  he  could 
not  sell  the  property  in  execution  of  hia 
simple  mortgage.  26  A  14,  25  AWN  II,  D, 
The  rule  laid  down  in  13  v.  432  should  not 
be.  JAI  GOBIND  TEWARI  v.  PATEsRt 
PARTAB  NARAIN  SINGH.     4  A  L   J  765  = 

AWN  1907  p.   286. 

663  Decree  exonerating  debtors  from  per- 
sonal liability — Sale  of  not  mortgaged  pro- 
perty. 15  M  L  J  6.  See  mortgage  decree 
No.  255  supra. 

664  Different  suits  on  one  mortgage- 
Holder  of  two  mortgages  on  same  property 
not  entitled  to  bring  suit  on  one  of  them. 
30  B  156  Col.  1403  P.  I. 

665  Of  equity  of  redemption  sold  in  por- 
tion of  mortgaged  property  to  discharge  prior 
mortgage  decree.     30  M  67  Col.  617  P.  I. 

666  lu  execution  of  fraudulent  decree 
for  rent — Mortgagees  line  against  landlord 
purchaser.     32  C  283  Col.  1071  P.  II. 

667  Iq  execution  of  a  decree  of  mort- 
gaged property  — ^lortgagees  remedy — Second 
mortgage.  62  P.  R.  1908.  See  mortgage  suii 
No.  408  supra, 

668  By  first  mortgagee— Suit  by  prior 
mortgagee  —  Lien  of  puisne  mortgagee  oa 
surplus  sale  proceeds.  9  C  W  N  939  Col.  632 
P.  I. 

669  By  first  mortgagee— Auction- purchaser 
—  Eights  of. 

An  auction  purchaser  of  property  sold  un- 
der a  mortgage  decree  can  claim  a  right  to 
pay  off  mortgages  created  by  the  owner  be- 
fore tbe  sale  took  place.  As  between  com- 
peting auctionpuichasers  the  principles 
which  govern  preference  are  the  same  as 
those  which  legulata  the  claims  of  priority 
among  mortgagees. 

ludependuntly  of  any  preference  secured 
by  reason  ©f  registration  or  possession,  the 
purchaser  must  redeem  all  charges  created 
before  the  salo.  He  must  be  held  to  have 
made  his  bid  with  full  knowledge  that  tha 
property  was  burdened  with  debts  and  ha 
can  only  claim  possession  by  paying  off  those 
debii5.  His  certificate  of  salo  confers  on  him 
ao  right  to  require  the  later   mortgagees  or 
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those  purchasing  under  them  as  auotion  pur- 
cliasors  to  return  back  the  money  he  paid 
either  personally  or  out  of  the  property. 
B\IJANATH  HAUIBASAN  DIXEIT  v.  BHI- 
M\PPA.     8  B  L  R  92. 

670  ^y  fi''^^  mntgagee- Mortgage,— Prior 
and  puisne  m  rtgag-'S  -Purchase  by  imrtgagee 
—  Eight  of  mortgig  e  and  another  person  hold- 
ing   a  subsequent  viortgage  j  nntly. 

In  1879  H.  executed  a  mortgage  in  favor 
of  M.  S.  who  brought  the  mortgaged  property 
to  sale  on  20Lh  December  1899  and  purchiisod 
it  himself.  In  January  1883  the  property 
was  mortgaged  to  S.  S.  and  M.  S.  jjintly, 
and  in  July  1883  to  M.  D.  On  30th  Septem- 
ber 1899  S.  S.  and  M.  S.  obtained  a  decree 
on  their  mortgage  and  subsequently  applied 
for  an  order  absolute  for  sale.  M.  D.  ob- 
jected to  the  sale  of  the  property  on  the 
ground  that  M.  S.  had  already  brought  the 
property  to  sale,  and  had    become    its  owner. 

Held,  that  the  objection  was  not  valid, 
for  M.  S.  after  his  purchase  did  not  become 
full  owner  of  the  morti^aged  property,  as  it 
was  at  the  time  he  made  his  purchese  sub- 
ject toother  mortgages  MUKLIDHAR  v. 
SHER  SINGH.  3  A  L  J  238  =  A  W  N 
1906  F  112. 

671  Of  mortgaged  property-Power  of  sale 
continued  in  mortgage  deed.  26  B  82  col: 
754  P  1. 

672  Of  mortgaged  property — Power  of 
sale  under  mortgage  deed.  3  B  L  R  892  col  : 
1166  P  I. 

673  Of  morgaged  property— Suit  by  sim- 
ple mortgage.    6  O  0  151  col  :   618  P  1, 

674  Mortgaged  property  can  not  under  S 
99  of  T  P  Act  J  V  of  1882  be  sold  in  execution 
of  simple  money  decree.  AWN  1908.  P 
49  col  ;    712  P  I. 

676  Of  mortgaged  property,  price  applied 
to  mortgage  debt.  AWN  1907  P  85  col  : 
634    P  I. 

676  0/  mortgaged  properly  tioice  in  execu 
lion  of  decree  on  prior  and  subsquent  mort- 
gage —Purchaser  in  execution  of  decfee  on  prior 
mortgage  when  sale  tahs  place  after  sate  on  sub 
s  quent  mortgage— -T  PAS  85  -  Possession^  suit 
for — Lispendens. 

On  14th  June,  1889,  the  owner  of  the 
village  in  question  mortgaged  it  to  |N  K., 
adoptive  after  of  the  respondent,  P  N.  On 
8th  July,  1891,  N  K  brought  a  suit  on  his 
mortgage  and  on  23rd  August,  1892,  obtain- 
ed a  decree  for  sale,  which  was  made  ab- 
solute on  29th  November,  1895.  The  sum- 
mons was  not  served  on  the  owner  till  12th 
September,  1891.  Meanwhile,  on  15th  July 
1891,  the  owner  mortgaged  the  village  again 
to  the  respondent,  ]M  B.,  who  sued  for  in- 
terest on  the  mortgage  and  obtained  a  decree 
for  sale  which  was  made  absolute  in  January 
1897.  To  that  suit  N  K  ought  to  have  been 
but  was  not  made  a  party.  On  20th  Decem 
ber,  1900,  the  property  was  sold  in  execu- 
tion, of  M  B's  decree  and  purchased  by  the 
■  appellant  who  succeeded  in  getting  posses- 
Bioa  and  on  21st  February,   1901,  the  pro- 
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sorty  was  sold  in  execution  of  N  K's  decree 
pnd  purchased  by  P  N  who  had,  by  this  time 
aucceeded  his  adoptive  father  as  decree  holder, 
so  that  tbe  sale  on  the  earlier  mortgage  took 
place  after  the  sale  on  the  latter  mortgage. 
The  present  suit  was  instituted  by  P  N  for 
possession  of  the  property.  The  appellant 
contended  (1)  that  the  rule  of  lis  pendens 
did  not  apply  to  the  case  ;  (2)  that  the  right 
to  possession  depended  upon  the  date  of  the 
sale  and  therefore  he  having  purchased  ia 
December,  1900,  was  entitled  to  retain  pos- 
session against  P  N  who  purchased  in  Feb- 
ruary, 1901. 

Held,  that  the  rule  of  lis  pandens  ap- 
plied to  the  case  notwithstanding  that  the 
mortgage  to  M  B  was  made  before  the  service 
of  the  summons  on  the  mortgagor  in  the 
first  mortgagee's  suit. 

Held,  further,  that  a  purchaser  at  a  sale 
held  in  execution  of  a  decree  on  a  first  mort* 
gage  matte  V>\  i  person  in  possession  of  the 
property  ?  decree  having  been  obtained 
in  a  suit       mght   in  strict    accordance    with 

5  85  of  A  IV  of  1882,  was  entitled  to  pos- 
session as  against  a  purchaser  at  a  sale  held 
in  execution  of  a  decree  for  sale  obtained  ia 
a  suit  brought  on  a  se-sond  mortgage  in  de- 
fiance of  the  rule  laid  down  in  that  sec- 
tion. FAYAZ  HUSAIN  KHAN  v.  M  FRAG 
NARAIN.    70C243. 

677  Of  mortgage  in  execution  of  decree 
on  puisne  mortgage  sulj^ct  to  prior  Incum- 
brances.    27    A  97  col  :  9t)7  P  II. 

678  By  mortgagee  of  property  not  mort- 
gaged—Question— Execution  suit.  7  C  L  J 
270  col  :    1019   P  ll. 

679  Of  mortgaged  property  after  6  months 
— Personal  liability  for  the  balance — After- 
born  son.     31  B  244    col  :  692  P  I. 

680  Mortgagee  buying  equi'.y  of  redemp- 
tion after  obtaining  money-decr'-e — Liability 
of  mortgagee.  7  B  L  R  1-9  G  W  N  201-32  0 
296  (P  u.)  col  :  19  P  II. 

681  Of  njj  jote  lands-McrJgage  decree 
directing  sale  of  nij  jote  lands  mortgaged.  7 
G  I    J   201   col  :    1019   P  II. 

682  Of  part  of  mortgaged  property  in 
England  — Decree  for  sale.  8  A  L  J  445— 28 
A  660  col  686  P  I. 

683  Prior  mortgagee  not  impleaded  in 
puisne  mortg  gor's  suit  —  Rr-hts  of  rival 
mortgagee  purchasers  — Lispendens.  32  0 
891      See   Mortgage   No.  453   supra. 

684  Of  property  free  from  mortgage  and 
subject  to  mortgage  — Proclamation  of  sale. 
2  L  B  R  1906  P   258  col  1189  P  I. 

685  Of  property— fcubjeot  to  mortgage 
—  I'roclamation  of  sale— Recital  of  mortgage. 

6  0  0  76  col  1187  P  I. 

686  Of  property  under  a  rent  decree — 
Surplus  sale  proceeds  for  arrears  of  reve- 
nue are  subject  to  mortgagee's  charge.  33 
C   878  col  632  P  I. 

687  Property  sold  in  execution  of  puisne 
mortgagee's  decree,  prior  mortgage  being 
no  party,   he  bidding  for  it   without  noti- 
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AWN 


fying  hia    incumbrance.     Estoppel 
1907    P  278   col    9iiG  P    II. 

683     Oi  property    mortgaged  — Purchaser 
riglii -Estoppel   by   cooduct.     35   C  877    col 
874    P  II. 


Mortgage,  Sale    {Contd) 


Held,   that   a  purchaser   in  execution    of 
a    mortgage  decree    has    no    right    to    retaia 
posseisioa    of  the  propeity,  obtained  through 
iivil   Court,     against     a    purchaser     of    tta 
equity    of  redemption,    who    was    not  a  party 
I  in  the    suit   on  the    mortgage,    and    who  had 
689    Property  sold,  third  party   advancing  \  obtained    and  remained   in  possession  till  the 
money   on  security  of  the    property— Sale     set  '  sale    in  execution    of  the  decree    in  the  mort- 
aside— Mortgage  decree— Satisfaetion  of  mart-  \  gage    suit.     24  W  H  94  (1801)    AG   69,    8  C  79 


gage   debt— Right   of    third  party   aoer   mort 
gaged   property. 

Where  a  mortgage  debt  for  payment  of 
which  a  sale  has  been  ordered  has  been 
satisfied  by  money  advanced  to  the  jadg- 
meabdebtor  by  a  third  party  on  obtaining 
a  security  of  the  property  ordered  to  be 
sold  for  the  amount  advanced  by  him, 
such  party  stands  ia  the  shoea  of  the 
mortgagee  and  the  mortgage  enures  for 
his  benefit.  SHYAM  LAL  v.  BASHIR-UD- 
DIN  W  N  A  1906,  p  230  3  A  L  J  630> 
28  A  778.  ^      ^ 

690  Property  ordered  to  be  sold  not 
saleable  in  part — Abandonment  of  claim  to 
sell  such  part.     29  A    369   Col :   691    P  I. 

691  Purchase  of  half  share  by  a  mort- 
gagee—Subject to  his  entire  debt  -  Ec|.uity 
of    redemption.     4  O  G   341    Col  r  948    P  II. 

692  Purchase  of  equity  of  redemption — 
Purchase  from  heir  during  admini&tratioa 
Buifc—Rival  mortgagees.  9  0  W  N  225—32 
C  198  (P  0)   Ool  :   578  P  I. 

693  Purchase  by  first  mortgagee— Mort- 
gage—Purchase  of  equity  of  redemption  I  in 
execution  of  decree  of  se&ond  m:)rtgagee- Limit- 
ation—Suit   to  redeem    first  mortgxge. 

Plaintifi's  father  excuted  a  kanom  on 
9th  June  1864.  Subsequently,  in  1873, 
plaintiff's  fatbeir  and  hia  brother  executed 
a  simple  mortgage.  The  second  mortgagee 
sued  upon  his  mortgage,  and  in  execution 
of  the  decree  obtained  by  him,  the  equity 
of  redemption  was  purchased  by  the  ^first 
mortgagee,  PlaintiS  sued  to  redeem '  the 
kanom  of   1864. 

Held,  that  the  purchase  made  by  the 
first  mortgagee  was  valid— 24  Mad,  96 
followed  ;  23  Mad.  377,  dissected  from  ; 
X  K,    6  1    A,   145,    referred    to. 

Held,  also,  that  no  suit  having  been 
filed  to  set  aside  the  sale  within  the  pres- 
cribed period,  the  suit  for  redemption  was 
barred  even  if  the  sale  were  invalid.  — 25 
Bom,  337,  followed.  KUTTAN  NAYAR  v. 
KRISHNAN  MUSSAD.     12  M  L  J  890- 

694  Purchase  by  mortgagee— Execution 
sale  confirmed  -  Effect— Rudemptian  2  A  L 
J  123  Col  712  P  I. 

695  Purchase  by  saoend  mortgagee — 
Contribution  to  mortgage  debt— Liability  of 
land  in  possession  of  third  person.  2'4  M  96 
Col  640  P  I. 

698  Purchase  of  undivided  share  in  pro- 
perty partly  incumbored  —  Prefeumption  — 
A  W  N  1907  P  131  Col  1947  P  I. 

697  Purchaser  in  execution  of  mortgage- 
decree  not  impleading  a  previous  p:vi chaser  of 
mortgagor'^  riejJU, 


distinguished.     HABIBULLAH   v,  JUGDEO 
SINGH.    6  C  L  J  609^ 

698  Purchaser  of  a  share  in  joint  mort- 
gaged proporty  redeemed  by  his  money — 
Amendment  of  plaint  in  further  appeal  — 
64  P  W  R  1908   Col  651  P  II. 

699  Purchaser  of  a  share  in  joint  mort- 
gaged property— Sale  of  his  own  interest  by 
another  co-sharer  to  stranger-  69  P  W  R  1908 
Col  194&  P  I. 

700  Purchase  in  execution  of  decree  on 
first  mortgage,  to  lohich  second  mortgagee  no 
party— Bights  of  prior  and  subsequent  mort' 
gageea. 

A  prior  mortgagee  in  a  suit  to  which 
he  second  mortgagee  was  no  party  brought 
the  property  mortgaged  to  sale  and  pur- 
chased it  himself.  The  second  mortgagee 
subsequently  brought  a  suit  making  the 
vendee  from  the  prior  mortgagee  a  party 
aid  obtained  a  decree  authorizing  among 
o-ther  things  the  sale  of  the  land  in  dispute 
subject  to  the  right  of  the  vendee  from  the 
prior   mortgagee. 

Held,  that  the  vendee's  rights,  subject 
to  which  the  sale  was  made  included  the 
right  of  possession  and  were  in  no  way  li- 
mited except  by  the  subsequent  mortgagee's 
right  to  redemption.  MUHAMMAD  USAN 
ROWTHAN    V,    ABDULLA.     24  M  171. 

701  Right  of  prior  mortgagee  to  claim 
in    execution.     27  A  700  col  1348  t*  I. 

702  Sale  of  one  of  several  mortgaged  pro- 
perties—Purchase by  decree-holder— Contri- 
but?ion  in  execution  not  allowed.  34  G  13 
ool  640  P  II. 

703  Sale  under  decrea  of  prior  mortgagee 
— Subsequent  suit  for  sale  in  satisfaction  of 
puisne  mortgages. 

Held,  that  a  mortgagee,  who  holds  se- 
veral mortgages  from  the  same  mortgagor 
over  the  same  property,  cannot,  after  obtain- 
ing a  decree  for  sale  on  his  firdt  mortgage, 
bring  the  mortgaged  proporty  to  sale,  noti- 
fying the  exibteuoe  oi  the  other  mortgages, 
and  then  when  th«  property  has  been  sold, 
institute  a  fresh  suit  for  sale  of  the  same 
property,  on  the  basis  cf  his  puisne  mort- 
gages. GODHA  SHUKUL  v  SAKLA  KUN- 
WAR.  4  A  L  J  263  =  A  W  N  1907  P 
83. 

704  Sale  under  decree  of  prior  mort- 
gagee— Puicbase  of  moriga^ed  property  by 
mor;gogo«'.     29  M  113  e-ol  &G-7  P  I. 

705  Sale  under  first  mortgage— Surplus 
proceeds— Morlg'.goo  holding  two  mortgages 
on  same  property.  AWN  1907  P  201  Qol 
1115  PI. 
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Mortgage,  Sale    (Contd) 

706  Sain  of  with  oUicr  property  to  mort- 
gagee.    4  B  li  U  430  Col  880   P  I. 

707  Sujoct  Xo  —  Suit  for  sale  of  entire 
property  b,y  holder  of  usufrucluary  and 
Bimplo  movtgnges  over  the  same  property 
—  20  A  14  Col  705  P  I. 

708  Sale  —  Stibseqncjit  purchaser  not  mad^ 
a  imity— Purchase  by  mortgagee  himself-  His 
right  to  sue  for  possession— Suit  for  sale—Limi- 
tcitioji. 

A,  a  mortgagee  brought  a  suit  on  h;,3 
mortgngo  wifehout  moking  one  B,  a  subse- 
quent transferee  from  tha  mortgagor,  a 
party  although  ho  had  notice  of  the  trans- 
fer, and  in  execuiion  of  the  decree  obtained 
in  the  suit  purchased  the  property  him- 
Bclf. 

Held,  that  a  suit  by  A  for  the  recovery 
of  possession  of  the  property  from  B  does 
not  lie  and  A's  only  rpmedy  is  by  a  suit 
for  sale»  AGHORE  NATH  BANERJEE 
V.  DEB  NARAIR  GUIN.  H  C  WN  814. 

709  Suit  for  sale,  premature  suit  dec- 
reed on  confession,  of  jadgment-SubsecLuent 
Buit  for  balance  of  mortgage  debt.  27.  A. 
254  Col.  689    P  I. 

710  Suit  by  sub  mortgagee  for  sale  of 
mortgage  right  —Parlies— 27  A  511  Col  :  654 
P  I. 

711  Suit  for  sale  by  prior  ineumbranees--- 
Necessary  parties  — 64  P  R  1908.  See  mort- 
gage   suit   No.  420   supra. 

712  Suit  for  sale  on  a  mortgage  — Parties 
AWN  1908  P  20S  Se&  Transfer  of  Fvopevtu 
Act  S85  P  11. 

713  Without  the  other  mortgagee  being 
made  a  party.  5  0  W  N  232  See  Mortgage 
Bedemption  No.  5S8  supra. 

(x)    Sale    oe  Moetgage. 

714  Evidence  to  show  sale  to  be  mort- 
gage—Oral evidence  when  admissible  to 
prove  that  a  conveyance  is  a  mortgage  — 
By  way  of  conditional,  28  0  256  Col.  204 
P  I. 

715  Oral  evidence  to  show  that  a  sale 
is  really  a  mortgage  and  not  a  deed  of 
Bale.     72   P  R    1901    Col.    212    P  I. 

716  Pre  emptor— Mortgage  ors  ale— Evi- 
dence to  contradict  the  terms  of  a  docu- 
ment.    127   P  L  R    1902.     Col.     222  P  I. 

717  Evidence— Oral  evidence  as  to  contents 
of  a  document— Mortgage   or  sale. 

The  plaintiff  sold  the  building  site 
which  gave  him  right  to  pre-empt  in  re- 
spect of  a  sale  held  two  months  previous- 
ly, and  to  conceal  the  sale  executed  a  deed 
of  mortgage  and  not  a  conveyance.  He 
subsequently  brought  a  suit  for  pre-emp 
tion. 

Held,    that   the   suit   must  be    dismissed. 

The  plaintifi  was  80  years  old  when 
the  mortgage  deed  was  executed.  The  deed 
provided  that  no  interest  should  be  charg 
ed,  that  the  mortgage  would  not  be  re- 
deemable before  the  expiry  of  32  yeard 
that  the  mortgagee  should  be  entitled  to 
build  on  the  sitQ  and  the    plaintifi  would 


Mortgage,  Sale  or  Mortgage   {Contd) 

be  bound  to   pay   the    amount  spent  in      tho 
buildings   without    seeing    tlio   accounts. 

Held,  that  it  was  easy  enough  to  take  each 
term  in  farowr  of  tl>e  ostensiblo  mortgagee 
separately  but  tnking  tho  whole  case  in  m 
single  view,  the  only  reasonable  conclusion 
was  that  the  transnction  was  a  sale  and  not 
a  mortRAgo.  ANWAR  HASAN  v.  MU^^SAM- 
MAT  UM  vr  UL  K\UIM.  145  PR  1906^ 
109  P  L  R  1907. 

718  Preemption  -Mortgage  or  sale— Evi« 
denco  of  oral  agncmont  varying  terms  of 
deed    of  sale  U  B  R    1902    P  I.  Col  214  P  I. 

719  Pic  emption  hefoic  sale  apjlies  against 
outsider  only  and  net    ogaivst   a     co  heir. 

Tho  land  in  question  lind  been  in  pos- 
session of  the  p!aintiff.s-ap[)cllants  for  60 
years  under  mortgage  renewed  by  subse* 
quent  loans  in  1253  B  E  In  1262  B  E  the 
first  defendant  respondent,  the  mortgagor, 
o.fered  to  sell  the  land  to  plaintiffs-appel- 
lants who  offered  only  Rs.  190  for  it. 
Thereafter  first  defendant-respondent  sold 
it  to  second  defendant  respondent  for  Ra. 
150.  First  defendant  respondent  then  offer- 
ed to  redeem  the  land,,  but  plaintiffs-ap- 
pellants objected  and  it  was  necesfary  for- 
first  defendant-respondent  to  sue  theca  5or 
redemption  which  he  did  successfully.  The 
plaintiffs  appellants  then  brought  the  pre- 
sent suit  for  pre  emption.  The  Original 
Court  assumed  that  the  law  of  pre  emption-, 
as  described  by  the  witnesses,  was  applic- 
able and  gave  plaintiffs  appellants  a  decrea 
which  the  Lower  Appellate  Court  reverseii* 
In  this  Court  the  only  point  practically 
raised  was  that  plaintifis  appellants,  as  late 
mortgagees  long  in  possession,  had  an  eq^uit- 
able  right  to  pre  emption  before  sale  evea 
to    another   co-heir. 

HeZd,— That  pre-emption  before  safe 
applies  against  an  outsider  only  and  not 
against   a  co-hier. 

U.  B.  R.,  1900,  Buddhist  Law— Inherife. 
ance,  page  97. 

U.  B.  R.,  1900,  Buddhist  Law-Inh«- 
rifeanoe^  page  105  referred  to.  MAUNGCHEIK 
MAUNG  LUN  v.  MAUNG   TALuK  MAUNQ 

CHIT  PYAUNG  TJ  B  R  E  1901  P  19- 

(y)    Satisfaction. 

720  After  satisfaction  of  mortgage-Sub- 
ject-matter not  identical — Res  judicata 

now     deteriDQined Reference    to    judgment 

and  pleadings.     1  C  L  J  337  Col  1&21    P  I. 

72i  By  mortgagor  of  decree  for  sale- 
Prior  and  subsequent  mortgage — Satisfaction 
by  mortgagee  of  a  decree  for  sale  on  a  prior* 
27  A'  400^2    A  L  J  13   col  :   633  P  I. 

(k)    Simple  Mortgage. 

722  Gonstruciion — Suit,  when  no  period 
for  payment  fixed. 

Where  a  simple  morgage  does  not  pre- 
scribe any  period  within  which  the  mort- 
gage money  should  be  paid,  the  mortgage 
is  liable  to  be  redeemed  or  foreclosed  at  any 
time  after  the  date  Qi   the  Ibond.    £Io  da- 
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MortgTagrei  Simple  Mortgrage  (Contd.) 

mand  is  necessary  before  the  institution 
of  a  suit  for  sale  or  foreclosure.  CHEN- 
GIAH  i>.  PIGHAYYA.     17  M  L  J  177- 

(Z  1)   S FECIAL  AND  LOCAL  LAWS,  EFFECT  OF    ON 
MOUTGAOEKS. 

723  See  Dekkban  Agrioulturista  Re- 
lief Act  (XVIII  of  1879)  col:  499,  500  P  I  and 
col  :  208  to  213  and  891  P  II  and  See  Pun- 
jab Land  Alienation  (XIII   of  1900.) 

(z  2)  Sub  Mortgagees  Rigut. 

724  Decree  for  sale— Suit— Necopsary  par- 
ties-Suit by  sub-mortgagee  for  money  due 
to  bim  under  the  sub*mortgage.  9  O  G  233 
col  :   1385  P  I. 

726  Mortgage — Sub-Mortgage — Bights  of 
Bub-Mortgagee, 

The  sole  right  of  a  sub  mortgagee  as 
against  the  original  mortgagee  is  to  obtain 
B  money  decree  against  him, — 18  All,  113 
followed. 

A  Bub-mortgageOj  therefore,  acquires  bo 
interest   in,  or   charge   upon,   the    property. 

Held,  that  the  sub  mortgagee  was  bound 
by  a  decree  fairly  obtained  by  the  plain- 
tiff against  all  the  persons  who  then  had 
any  interest  in  the  property.  MISRI  LAL 
V.ABDUL   AZIZ   KHAN.     W   N  A  1901  P 

1(3- 

726  Transfer  of  Property  Act  {IV  of  1882) 

Section  85 Mortgage — Mortgage     of     r)iort- 

gagee's  rights-Qub-mortga gee's  right  to  sell  mort- 
gaged property. 

A  sub  mortgagee  has  no  interest  in  speci- 
fic immovable  property  which  he  isempower- 
ed  to  bring  to  sale  directly  under  his  mort- 
gage. W  N  All  ,  1901  p  153  upheld.  13  All., 
432,  referred  to.  MISRI  LAL  v.  ABDUL- 
AZIZ  KHAN.    AWN  1902  P  216- 

727  Sub  mortgagee  stiing  and  purchasing 
the  rights  of  hie  mortgagov-Suit  for  possession- 
l^otice  of  Sub  mortgage. 

A  the  plaintiff  obtained  a  sub  mortgage  of 
Cthe  2nddefendant*sintere8t]under  a.  usufruc- 
tuary mortgage  from  the  first  defendant  B. 
A  sued  on  this  sub  mortgage  and  obtain-, 
ed  a  decree  for  the  esle  of  the  mortgaged  pro- 
perty as  well  as  a  personal  decree.  In  execu- 
tion, the  land  mortgaged  to  C  was  put  up 
for  sale  and  purchased  by  A  who  obtained 
possession,  but  was  dispossessed  under  S  335  of 
the  Code  of  Civil  Procedure,  1882,  at  the  in- 
stance of  B  who  alleged  that  the  mortgage 
bad  been  redeemed.  In  a  suit  by  A  the  plain- 
tiff to  recover  possession,  it  was  held,  that, 
as  the  rights  of  a  submortgagee  could  not  be 
affeoted  by  transaotions  between  the  original 
mortgagee  and  the  mortgagor  effected  after 
notice  of  the  sub  mortgage,  the  plaintiff  was 
entitled  to  the  possession  of  the  lands,  and 
that  he  could  not  be  met  by  the  ylea  of  pay- 
jnent  of  the  original  inortgage  alter  the  date 
of  the  sub  mortgage,  when  the  same  had  not 
been  made  *before  notice  cf  tlio  sub  mort- 
gage. NARAYANA  MUDALI  v.RAGHAVAM- 

MAL.    18MiJ4Q3. 


Mortgage,  Sub  Mortgagees  Right 

(Contd.) 

728  Sub  mortgage Payment   to  mortgagee 

luilhoiit  hnoiuledgo    of  sub  mortgagee  — liegisira 
tion   notice. 

Payment  by  the  mortgagor  to  the  mort- 
gagee, if  made  without  knowledge  of  a  sub- 
motgageo  may  be  a  good  payment.  Registra- 
tion for  some  purposes  could  not  be  treated 
as  notice  for  the  purpose  of  vitiating  payment! 
made  by  a  mortgagor  to  his  mortgagoo  with- 
out actual  notice  of  the  sub  mortgage  SUA- 
HADEN  V,  SHEK  PAPA.     6  ii  L  K  836  =  29 

BI99. 

729  Right  of  sub  mortgagee  — Agreement 
yorying  or  satisfying  decree — Sanction  of 
court.     AWN  1905  P.157  col :  999   P  II. 

730  Rig^*-  °'  sub-mortgagee—  Original 
mortgagor  not  a  necessary  party  — Decree 
for  sale  of  mortgagee  rights  cannot  be  pas- 
sed. 27  A  511— A  W  N  1905  P  76  col  654 
P    I. 

731  Right  of  sub-mortgagee— Suit  by  a 
aub  mortgage  that  prior  mortgage  decree  was 
satisfied.     2  A  L  J  609  col  443  F  I. 

782  Hight  of  sub  mortgagee— Prior  and 
subsequent  iiicumbrances — RigJits  of  subsequent 
mortgagee  who  has  paid  off  prior  mortgage  as 
against  purchaser  at  sale  under  decree  on 
intermediate    charge. 

The  plaintiff  was  the  holder  of  a  moft^ 
gage  from  one  U  of  1887,  comprising  among 
other  properties   the    village   C. 

In  1886  U  had  mortgaged  village  0 
along  with  two  other  villages  to  S  A,  suit 
was  brought  on  the  mortgage  of  18S6  and 
a  decree  for  sale  obtained,  in  execution  of 
which  village  C  was  sold  and  was  purchas- 
ed by  the  defendant  S.  Before  this  suit 
was  brought  the  plaintiff  had  redeemed  aa- 
other  earlier  mortgage  of  1883  on  the  vil- 
lage 0  alone.  The  plaintiff  sued  on  her  mort- 
gage of  I8b7,  but  so  far  ad  village  C  wa» 
coucerned  she  sought  to  bring  that  village 
to  sale  for  the  amount  due  in  respect  of 
the  prior  mortgnge  of  18R3,  waiving  her  rights 
directly  arising  under  the  mortgage  in  suit, 
in  respect  of  which  the  defendants  could 
claim  priority  by  virtue  of  the  mortgage 
of    1886. 

Held,  that  the  defendant  could  on\f 
save  the  village  from  sale  by  payment  of 
the  full  amount  due  in  respect  of  mort- 
gage of  1883;  tlien  only  could  he  claim  priori- 
ty in  respect  to  the  mortgage  of  1886,  which 
was  the  basis  of  his  title.  SITAL  Pli.\- 
S\D   V.  TUPAIL  FATMA.     A    WK    1904 

P  285-  ,     , 

7S3     Rights  of   sub-mortgagoe— Whether  a 
sub  mortgage  is  transfer    of  immoveable  pro- 
perty.    14    Bur    L  R  329.     See.    Al-jrtgage  auit, 
73*4     Sub-'nAortga gee's    right   to   sell  nurtgag* 
ed  property— Suit. 

A  Bub-nfortgagee  is  entitled  to  a  decree 
for  sale  of  the  n)ostg=\ged  property.  The 
moilgigor  and  the  naorigageud  must  be  im« 
pleaded  in  the  suit  so  that  the  form^'.r  may 
havd  an  opportunity  of  redeeming  and  the 
latter  may   ha  able   to  safe-gftafd   their  in- 
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terest  in  regard  to  tho  claim  put  forward 
by  tlie  pub-mortgagoe,  and  soo  that  tho 
amoviiit  claimed  ib  duo  AHMKI)  ALI  KUAN 
V.   BILAS    llAI.    5  A  L    J  402. 

(z  3)       PUBUOOATION. 

785  Application  of  the  snbrogation  prin- 
ciple—  Prior  and  subsequent  incumbrancer— 
P2trchaser*s  assignee. 

Paymeot  of  mooey  duo  upon  a  mort- 
gage operates  as  a  discharge  of  the  mortgage, 
or  iu  the  nature  of  an  assignment  of  it,  as 
may  best  serve  the  purposes  of  justice  and 
just  intent  of  the  parties.  It  makes  no  dif- 
ference whether  the  party,  on  payment  of 
the  money,  took  an  assignment  of  the  mort- 
gage or  a  release,  or  whether  a  discharge 
was  made  as  the  evidence  of  the  debt  can- 
celled. The  debt  itself  may  be  held  still  to 
subsist  in  him  who  paid  the  money,  as  as- 
signee, so  far  as  it  ought  to  subsist  in  the 
nature  of  a  lien  upon  the  land,  and  the 
mortgage  be  considered  in  force  for  his 
benefit,  so  far  as  he  ought  in  justice  to  hold 
the  land  under  it,  as  if  it  bad  been  actually 
assigned  to  him.  The  doctrine  of  subrogation 
is  a  doctrine  af  equity  jurisprudence.  It  does 
not  depend  on  privity  of  contract,  express 
or  implied,  except  in  so  far  as  equity  may 
be  supposed  to  be  imported  into  the  tran- 
saction and  thus  raise  a  contract  by  impli- 
cation. It  is  founded  on  tb©  facts  and  cir- 
cumstances of  eaob  particular  case  and  on 
the  principle  of  natural  justice.  While 
therefore,  the  doctrine  will  be  applied  in 
general  wherever  any  person  other  than  a 
mere  volunteer  pays  a  debt  or  demand,  which 
in  equity  or  good  eonscience  should  have 
been  satisfied  by  another  or  where  the  li- 
ability of  one  person  is  discharged  out  of 
a  fund  belonging  to  another  or  when  one 
person  is  compelled  for  his  own  protection 
or  that  of  some  interest  which  he  represents, 
to  pay  a  debt  for  which  another  is  primarily 
liable,  or  wherever  a  denial  of  the  right 
would  be  contrary  to  equity  and  good  con- 
science. The  doctrine  will  never  be  permit- 
ted where  the  application  of  it  whould  work 
injustice  to  the  rights  of  those  having  equal 
or  superior  equities.  20  L  J  288,  5  Grant 
859  ref.  to.  A  purchaser  of  the  equity  of 
redemption  if  he  discbarges  the  prior  ercum 
brance,  cannot  claim  to  be  subrogated  to 
his  rights  to  the  prejudice  of  the  later  in- 
cumbraucer  whose  debt  he  had  agreed  to 
di.-cba»g6.  the  representatives  of  the  pur- 
chasers of  the  equity  of  redemption  are 
not. entitled  to  be  subrogated  to  the  rights 
of  the  prior  mortgagee,  because  tliey  had 
constructive,  if  not  actual  notice,  of  the  debt, 
due  to  the  later  mortgagee  and  of  the  cir' 
cumetauce  that  their  assignor  had  ass^umed 
payment  cf  it.  IS  M  301,  2  Sch.  and  Lef 
815;  3  La  Touche  1  ref.  to.  BISSE^WAR 
PR03AD  V.  LALA  SARNaM  .SINGH.  fiC 
L  J  184. 

786  Application    of— Re-transfer    of    case 
withdrawu   by   Pistiiot  Judge  after  remand 


M*rtgraer,  Subrogration    (Contd.) 

— Taken    for  the  first  time   in  appeal.    5  0  ti 
J  GU  col  1411  P  II. 

737  Fresh  mortgage  to  pay  old  mortgage 
— Private  alienation  after  attachment — Mer- 
ger.    29  0  154—6  OWN  209  Ooll  1166    P  I. 

738  Fresh  mortgage  with  possession— Con- 
siduration— Further  charge.  25  B  370  —  3  B 
L  R  42  Ool  890  P  I. 

789  Subrogation  —  Keeping  alive  prior 
mortgage— T  P  A  S  80. 

A  mortgagee's  intention  to  keep  aliTd 
an  earlier  lien  may  bo  found  in  the  ciroum< 
stanees  attending  the  transaction  or  may 
be  presumed  from  consideration  of  the  foot 
whether  it  is  or  is  not  for  his  benefit  that 
the  charge  should  be  kept  on  foot.  11  I  A 
126  S  0  10  0  1085,  29  I  A  9  S  0  29  0  454  folh 
S  80  T  PA  does  not  exclude  the  application 
of  the  principle  laid  down  in  these  cases. 
The  mere  fact  that  the  defendants  were 
not  at  the  time  of  the  execution  of  the 
mortgages  in  their  favour  aware  of  the  plaint- 
if[*s  mortgage  could  not  bo  ajlegitimatejground 
for  inferring  that  the  defendant  could  not 
have  intended  to  keep  alive  the  mortgages 
they  had  agreed  to  pay  as  against  the  plain- 
tiff's mortgaga.  GIRDHAR  DAS  v.  RAM 
SUNTAR  SINGH.     8  C  W  N  690. 

740  Subrogation— Keeping  alive  charge^ 
Purchaser  paying  one  of  two  charges— Lis 
pendens.  ' 

Where  A  purchases  property  whioh.Js 
subject  to  two  mortgages,  and  retains  a  por- 
tion of  the  purchase  money  for  payment 
to  the  mortgagees  bat  pays  the  first  of  the 
two  incumbrancers  aud  not  the  second,  ha 
cannot  treat  the  first  mortgage  as  kept  alivo 
to  be  used  as  a  shield  against  the  second, 
nor  ean  he  claim  to  be  subrogated  to  the 
possession  of  the  mortgagea  whose  debt  he 
has  satisfied.  The  doctrfne  of  subrogation 
does  not  apply  whan  a  person  simply  per- 
forms his  own  obligation  or  covenant  and 
pays  og  a  charge  which  he  has  undertaken 
or  is  bound  to  satisfy.  The  question  whether 
a  mortgage  which  has  been  paid  off  is  to  bo- 
considered  as  extinguished  or  as  kept  aliva 
for  the  benefit  of  the  person  who  makea 
the  payment,  is  one  of  intention  to  be  de- 
termined with  reference  to  the  surrounding 
circumstances  as  they  exist  at  the  tima 
when  the  mortgage  is  discharged.  In  the 
case  of  a  mortgage  suit,  the  lis  continues 
after  the  decree  nisi  aud  the  doctrine  of 
lis  pendens  is  applicable  to  proceedings  to 
realise  the  mortgage  aftar  the  decree  for- 
sale.  SURJIRaM  MaRWARI  u.  BARHAM- 
DEO  PERSaD.    2  C  L  J  288- 

741  Merger  of  charges— Prior  and  puisne 
iu&umbrahoes- Redemption,  terms  of— Mort- 
gagee tenant  bound  to  account^!  C  L  J  53-1 
Col  39^  P  I. 

(z  4)    Tacking. 

742  Mortgage  — Mortgagee  paying  arrears 
of   rent- Lien.    31  G  975  Col.   154  P  Ha 
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734  Acceptance  cf  profitd  by  mortgagee 
— Lien  ol  inlelrest  qualified  by  subsequent 
clause  not  inconsistent  with  former  one. 
10  0  0  92-10    CWN     2C6    Col      18G3    P  ll. 

744  Registration  Act  (Til  of  187?)  Section 
60  — Possession  as  morigngp.e  und'er  iin  unregis- 
tered mortgnge  deed  — Adverse   possesiioH. 

The  plaint  property  belonged  to  de» 
fendant  No  1.  In  1877  he  mortgaged  it  with 
poasesi-ion  to  '^'efendant  No  2  by  an  un- 
registered deed.  ^  ubsequentiy  he  mortgaged 
it  to  plaintiff,  who  purcbased  it  in  1895. 
in  execution  of  a  decree  obtained  by  him 
on  his  mortgage.  The  plaintiff  sued  dcfen 
dant  No  2  for  possession,  who  set  up  an 
oral   sale   to   him  before   the     mortgage     to 


plaintiff. 
Held, 
dismissed, 
sider    the 
gistratioD 


that  the  plaintiff^s  suit  must  be 
It  was  not  necessary  to  c«n- 
eflect  of  Section  50  ©f  the  Re- 
Act,  as  the  defendant  No  2  had 
been  in  possession  as  usufructuary  mort- 
gagee, although  under  an  unregistered  in- 
strument since  1877,  and  there  was  nothing 
in  Section  60  of  the  Registration  Act  to 
affect  the  operation  of — the  Law  of  Limi- 
tation in  favour  of  a  person  who  claims 
under  an  unregistered  document.  The  fact, 
tnat  the  defendant  No  2  had  been  claim- 
ing under  an  invalid  sale,  did  not  make 
his  possession  as  mortgagee  the  less  adverse 
to  the  plaintiff.  (BUDaNAYALA)  BALA- 
KRISHTNAMMA  SUBUDHI  v.  VINAYAKA 
RAVA  SINGH.  M  I- J  1902,  P  410  =  26 
M72. 

745    Covenant   to  pay—Suit   to  recover  mo- 
ney—Possession — Subseque7it  dispossession. 

A  usufructuary  mortgage  bond,  proved 
for  a  hypothecation  of  the  land,  a  coV-'nant 
to  repay  i  ho  sum  advanced  and  that  the  mort- 
gagees were  entitled  to  take  possession  of 
the  land  and  to  enjoy  the  profits  of  the 
laud    ill  lieu  of  interest. 

Ho.ld,  it  was  not  a  pure  usufruc  uary 
mortgage  and  the  mortgagees  were  o  .titled 
to  sue  for  their  money.  01.  (c)  of  S.  G3  of  the 
Transfer  of  Property  Act,  is  wide  enough 
to  include  every  instance  of  failure  by  a 
mortgagor  to  secure  the  morigigee  in  un 
disturbed  possession  at  any  tima  duritig  the 
period  for  which  the  mortgagee  is  entitled 
to  remain  in  possession.  The  subsequent 
dispossession  of  the  mortgagee  after  posses- 
Bion  has  been  once  delivered  to  him,  is  a 
failure  on  the  part  of  the  mortgagor  to 
secure  him  undisturbed  possession.  The  ob- 
■ervations  of  Banerj'  J  in  16  A  318  approved. 
Where  possession  was  delivered  to  the  mort- 
gagee but  on  his  calling  on  the  mortgagor 
to  give  additional  or  substituted  security, 
the  laUer  entered  into  occupation  and  thus 
deprived    the    former  of  his  possession. 

Held,  that  the  mortgagee  had  a  cause 
of  action  under  01  (o)  of  S  68  of  the  Transfer 
of  Property  Act,  2  0  L  J  493,  28  0  350,  21  M 
242refd.  to;  24  0  677  dist.  PAllGAN  PON- 
PAY  V.  MAHATON  MAHTO.  6  C  L  J  143. 
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748  Decree  for  sale  on  a  usufructuary 
mortgagee— Mortgagee  subsequent  to  outser 
contesting  delivery  of  possession  to  mort- 
gagors-3  M  L  T  281  Ool  676  P  I. 

747  Gift  of  mjrtgagtid  property  by  widow 
-■-Usufructuary  mortgagee — Additional  sum 
demanded  in  taking  accourjts  —  Whether 
Oourt-Fee  necessary— A  W  N  1907  P  133  Col 
115  P  I. 

748  Usufructuary  Mortgage — Mortgage  put 
into  possession  -  Contemporaneous  lease  of  inort^ 
gaged  property  to  mortgagee  Lease  and  mort- 
gage not  one,  but  separate  transactions— N  W 
P  Rent  Act  (Xlllof  1881),  S  36. 

On  September  18th  1885,  Ohimman  Lai 
by  a  usufructuary  mortgage  of  that  date, 
in  consideration  of  a  loan  cf  Rs.  1,350,  put 
Bahadur  Singh  into  posaessioo  of  certaia 
property.  He  covenanted  with  the  mort- 
gagee to  pay  him  interest  at  the  rate  of 
annas  14  per  cent.,  which  after  deducting 
the  Governmeut  revenue  (which  tlie  mort- 
gagor undertook  to  pay,  and  did  pay  re- 
gularly) left  the  sum  of  Rs.  141-12  payable 
annually  by  the  mortgagor  to  the  mortgagee 
for  interest.  It  was  further  agreed  that 
the  mortgagee  should  pay  himself  the  in- 
terest from  the  profits  of  the  mortgaged  pro- 
perty and  further,  that  if  the  amount  of 
the  profits  in  any  year  exceeded  the  sum'  pay- 
able as  interest,  the  surplus  should  be  applied 
by  the  mortgagee,  in  reduction  of  the  prin- 
cipal of  the  loan,  and,  on  the  other  hand,  that 
if  the  profits  fell  short  of  the  sum  payable 
for  interest,  the  defendant  mortgagor  would 
be  liable  for  the  balar  ce  and  would  pay 
it  along  with  the  mortgage  money.  A 
further  clause  permitted  the  mortgagee  at 
any  time  he  chose  to  ca  1  in  the  mort- 
gage money,  and  to  recover  it  with  interest 
and  coats  from  the  mortgagor  and  the 
mortgnged  property.  By  an  ins  rument  of 
even  date,  the  mortgagor  (who  under  the 
abovemeutioned  usufructuary  ruortgage,  had 
put  the  mortgagee  in  possession)  txecuted  to 
the  latter  a  kabuliat  or  rent  agreement, 
by  which  he  acknowledged  to  have  received 
from  the  mortgagee  a  lease  of  the  mort- 
gaged premises,  to  hold  good  up  to  the 
redemption  of  the  mortgage,  at  an  annual 
rental  of  Rs  141-12,  which  he  promised 
to  pay  by  two  equal  half-yearly  instal- 
ments, the  rent,  if  not  paid  on  fixed 
dates,  to  bear  interest  at  the  rate  of  12 
per  cent  per  annum.  The  kabuliat  was 
drawn  up  strictly  in  the  form  of  a  lease 
between  a  landlord  and  a  tenant,  and  set 
forth  the  remedies  available  to  the  lessor 
under  8-.  30  of  of  the  Rent  Act  by  eject- 
ment in  case  of  failure  to  pay  the  stipulat- 
ed   rent. 

Held  that  under  the  circumstances  set 
forth  above,  the  mortgage  and  the  lease 
were  two  distinct  transactions.  A  suit  on 
the  kabuliat  would  lie  only  in  a  revenue 
Oourt,  and  the  plaintif!  was  not  entitled 
to  recover   rent  for   more   than    three  yeura 
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from  tho  data  of  his  suit.  Altaf  AH  Khan 
V.  Lalla  Prasad  (I  L  H,  10  All,  40G),  distiti- 
guislied.  CIIIMMAN  LAL  v.  BaHADUU 
SINGH,   23  A  338- 

749  Lease  to  mortgagor  for  1  year— He 
holding  over  — liitorost — Mortgage  Lease. 
M  L  J    1901  P  186   Col   1897  P  I. 

750  Mortgage — Usnfrticluary  morlgage  — 
Lease  for  inteiest — Suit  based  on  mortgage 
a7id   lease — Jurisdiction  — Limitation. 

The  defendant  executed  a  usufractuary 
mortgage  in  favor  of  the  plaintiff  in  which 
it  was  stipulated  that  the  mortgagee  should 
take  all  the  profits  from  the  mortgaged 
premises  in  lieu  of  interest  and  that  should 
the  mortgagee  be  disturbed  in  possession, 
or  deprived  of  possession,  or  should  is  ap 
pear  that  the  property  was  already  mort- 
guged  the  mortgagee  should  have  a  remedy 
by  suit  against  the  mortgaged  property,  that 
is,  on  the  happening  of  acy  those  events, 
the  usufructuary  mortgagee  was  given  a 
right  to  bring  a  suit  for  sale  of  the  mort 
gaged  premises.  It  was  also  provided  that 
if  the  mortgagor  failed  to  pay  on  demand, 
the  mortgagee  might  bring  a  suit  against  the 
mortgagor.  A  day  after  tho  niortgage  was 
executed,  the  mortgagee  having,  as  lecited 
in  the  mortgage,  obtained  possession,  grant- 
ed a  lease  of  the  mortgaged  premises,  to  the 
mortgagor  for  the  term  of  the  mortgage  at  a 
certain  rent  payable  half  yearly.  The  mort- 
gagor paid  the  mortgagee  a  considerable 
amount  of  rent  from  time  to  time.  On  his 
making  default  the  mortgagee  brought  a 
suit  for  sale  of  the  mortgaged  premises, 
claiming  to  sell  them,  not  only  for  the 
priuciplemoneys  due  but  also  for  the  sums 
in    arrear,    which    were   due     as   rent. 

Hdd,  that  the  mortgage  was  a  usufruo 
tuary  mortgage  and  not  a  simple  one,  it  was 
not  intended  to  give  to  the  mortgagee  a 
right  to  sua  for  sale  merely  in  the  event 
of  the  mortgage-money  not  being  paid  on 
demand  ;  in  that  case  the  mortgagee  was 
left  to  bis  ordinary  remedy  to  receive 
his  money,  which  would  not  be  by  a  suit 
for    sale. 

Held,  also  that  none  o!  the  events  having 
happened  which  would  have  entitled  the  mort- 
gagee to  bring  a  suit  for  sale,  he  was  not  en- 
titled to  a  decree  for  sale,  and  the  claim  for 
principle-money  was  not  barred  by  limitation 
as  it  was  contemplated  by  the  parties  that  the 
transaction  should  go  on  until  the  mortgagee 
should  make  a  demand  at  the  end  of  a  year, 
or  until  at  the  end  of  a  year  the  mortgagor 
should  redeem,  the  demand  was  obviously 
intended  by  the  parties  to  be  an  actual  de- 
maud. 

Held,  further  that  the  mortgagee  was 
not  eutitled  to  sue  for  interest  as  such  for 
he  obtained  under  his  mortgage  possession 
of  the  mortgaged  premises  and  a  right  to 
take  the  profits  in  lieu  of  interest.  The  mort- 
gagee was  entitled  to  sue  the  mortgagor  for 
rent  payable  under  the  lease  foe  three  years 
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previous  to  his  suit. 

Held,  also  that  the  mortgagee's  remedy 
for  the  recovery  of  priciple-monoy  was  one 
which  he  could  only  have  sought  in  a  Civil 
Court,  and  liis  remedy  to  recover  such  rent 
as  was  not  time  barred  was  one  whioh  he 
oould  only  have  sought  in  a  Court  of  Be< 
Venue — the  question  of  jurisdiction  howevtr 
was  immaterial  for  the  High  Court  in  vitw 
of  Sections  206—208  of  tho  N  W  P  Rent  Act. 
HUSAN  JAHAIS  BEQAM  v.  KEDAR  NATH. 
W  N  A  1901  P  109. 

751  Lease  executed  next  day — Redemp- 
tion of  mortgage  independently  of  charge 
created  by  lease — Loss  of  security  in  part 
mortgagee — Acquiesc«nca.  27  A  313 — A  W  N 
1904    P  273    col  :    634  P  IL 

752  Making  mortgagee  agent  and  revenue 
— Mortgage  deed,  construction  of — Accounts 
— Sum  found  due  to  tho  mortgagee.  25  At287 
—30  I  A  65   col  :  684  P  I. 

753  With   personal  covenant  for  payment 

of  mortgage    debt   on    demand Document, 

construction  of— Mortgage.     AWN    1905    P 
226  col  :   548    PH. 

754  Mortgage  by  absolute  occupancy  ten- 
ant—Surrender of  landlord  accepting  rent 
from  mortgigee — Equity  of  redemption  how 
effected.     4  N  L  R  57  col  :    1539  P  II. 

755  Usufructuary  mortgage  by  tenant — 
Subsequent  relinquishment  to  landlord— Right 
of  landlord  to  re-enter-Mortgage  or  sale — Usage, 

A,  an  occupancy  ryot,  executed  in  1894  a 
usufructuary  mortgage  of  the  holding  and 
put  B  the  mortgagee  in  possession,  and  it 
was  arranged  that  A  would  continue  to  pay 
rent  to  the  landlord.  A  left  the  village  and 
abandoned  ali  connection  with  the  laud.  A 
executed  a  deed  of  relinquishment  tin  favour 
of  the  landlord  in  190L  and  surrendered  the 
land  to  him,  and  it  did  not  appear  that  he 
paid  any  rent   since. 

Held,  on  second  appeal,  by  Brett  J,  upoa 
a  oonsidera.tion  of  the  terms  ot  the  mortgage- 
bond  and  the  circumstances  connected  with 
the  transaction,  that  although  the  dccumo't 
purported  to  be  a  usufructuary  mortgage  for 
sixty  yeara,  the  transaction  was  really  aa 
out-and  out  sale  and  *he  deed  was  drawn 
up  in  that  form  in  ord*r  to  evade  the  pro- 
visions of  law  against  transfer  of  occupancy- 
holdings. 

Hild,  by  Rampini,  C  J,  and  Mitra,  J— 
That  apart  from  such  considerations,  the 
moment  tbe  deed  of  r  jlinquishmeut  was  exa  - 
cuted  by  the  tenant,  the  landlord  became 
entitled    to  re-enter 

A  growing  usage  of  transferability  of 
occupancy  noldings  is  of  no  effect  against 
the  landlord.  The  usage,  to  be  effective,  must 
have  already  grown  up.  10  C  W  N  497  and 
IOC  WN  719,  relied  ou.  RAJENDR\  KI- 
SHORE  ADtllKARI  v.  CHANDRA  NaTH 
DUrr.    12GWN878. 

756  Obligations  to  be  gathered  from  both 
— Dampupat  Hule— -Inapplicability  to  cases 
governed  by  TraUifer  of  property  Act.  26  M 
662  coi  543  1*  IL 
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767  Ouator  of  mortgagooa-Adversa  posses- 
sion—Usufructuary —  Mortgage.  AWN  1908 
P  25  -30  A  119  col  ;  ii072  P  1. 

768  Personal  covenant  bo  pay — Decree  for 
Bale.     10  O  G  14  col  :  025   P  1. 

759  Pre  omption  suit — Cost  of  improve- 
ment and  sale  deed -stamp — Usufructuary 
mortgagagee  himself  a  purchaser — Charge. 
JO  O  C  49  col  :    1200    P  I. 

760  ^'  emption— Redemption  suit — Pre- 
emption if  valid  defence, 

i/eW,  that  the  defence  of  aright  of  pre- 
emption is  not  a  valid  defence  in  a  suit  to 
recover  possoasion  of  mortgage  property  by 
right  of  redemption.  IDaRaT  KHAN  u. 
ILAHI  BAK.HSH.  1ALJ426  =  A  W  N, 
1904  P  66. 

761  Remedy — Mortgagee— Sale — Usufruc- 
tuary* mortgage-Oovnant  to  repair — Continu* 
log  breach — Secuaafcy  —  Description  of  suit 
for  money— 3  B  L  R  166  Cols  339  &  1596  P 
II. 

762  Usufructuary  mortgagee— Eight  of^  to 
tue  for,  and  receive  rent  from  actual  cultiva- 
tors. 

Held,  that  if  the  usufructuary  mort- 
gagee of  an  ex-proprietary  holding  is  put 
in  possession  and  in  virtue  thereof  sublets 
the  holding  or  receives  rent  from  the  actual 
cultivators,  he  can,  in  future,  sue  the  actual 
cultivators  for  rent  as  holding  directly  from 
him;  and  it  is  not  open  to  the  actuil  cultiva- 
tors to  deny  his  title  to  receive  the  rent, 
BABU    KAN\HYA    LAL  u.  MATA    DAYAL. 

B  S  D  No.  4, 1901 

763  !^*lo  of  the  mortgaged  property- 
Dispossession  of  usufructuary  mortgagee  by 
third  party-Relief— Pleading3~6  BLR  288 
Col  026  P  I. 

764  Usufructuary  viortgagp-^  suit  for  sale 
of  property  under  -Conversion  of  simple  mort- 
gage into  uf^ufrucluary  mortgage  by  vurtgagors 
taking  posspssion  of  no>  tgaged  property —In- 
terest, obligiiion  of  mortgagor  to  pay,  on  mort- 
gagees taking  possf.ssion  of  mnrfgaged  property 
when  so  s  ipulated  in  deed — Transfer  of  Pro- 
Act,  (IV   of    1882),   Ss    58    {dj  and  67  (a). 

The  defendants  owned  a  3  annas,  7  pies 
and  4  karants  share  in  a  certain  village  out 
of  which  on  the  15th  March  1877  they  mort- 
gaged to  M  a  2  annas,  7  pies,  and  4  karants 
share  ;  one  of  the  conditi ma  of  the  mortgag* 
being  that,  if  the  principal  and  the  in- 
terest secured  by  the  mortgage  were  not 
paid  within  five  years  from  the  date  of  the 
mortgage,  the  mortgagee  should  be  entitled 
to  take  possession  of  ihe  mortgaged  share. 
On  the  27th  Jane  1877  tne  defendant  mort- 
gaged the'r  3  annas  7  pies  and  4  karants 
share  to  the  plaintiS.  The  material  portion 
of    the   mortgage-deed    was    as  follows:  — 

"Whereas  we  have  borrowed  Us.  5,400 
from  H  (plaintiff)  and  have  fixed  the  in- 
terest of  the  said  amount  at  Rs.  1-2  0  p. 
c.  a  month  payable  from  the  date  of  the 
execution  of  the  d'?ed  to  the  date  of  pay- 
xneat,  it  is  thccefurQ  hereby  declarod  thab 
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wo  shall  pay  the  interest  yearly;  that  we 
shall  pay  the  entire  principal  and  the  re- 
maining interest  within  eight  years  either 
in  instalments  or  in  one  lump  sum;  that, 
in  case  of  default  in  payment  of  imerost, 
it  shall  bo  considured  tu  he  principal  and 
we  shall  pay  iutcrest  thereon  at  lie.  12  0 
p.  c.  a  mo^ith;  that  if  the  interest  for  any 
year  la  not  paid  then  on  the  expirutioa 
of  three  years  the  said  mortgagee  ahall  be 
at  liberty  to  tuke  possession  of  the  mort- 
gaged property;  hence  these  few  words  hava 
been  put  into  wntiug  by  way  of  a  murt* 
gaged  deed    without  possession." 

On  the '20th  July  1830  the  plaintiff  sued 
the  defendants  for  poaset'sion  of  the  share 
and,  as  he  soughc  to  establish  that  the  prior 
mortgage  was  a  fraudulent  transaction,  made 
M  a  defendant  to  the  suit.  The  Subordi- 
nate Judge  on  the  24th  Auguist  1880  dec- 
reed possessiou  of  the  share  to  the  plaintiff, 
but  held  that  the  prior  mortgage  was  nob 
a  fraudulent   transaction. 

On  the  30tii  May  1881  the  plaintiff  ob- 
tained possession  of  the  share  in  executioa 
of  the  decree  and  retained  possession  of  the 
same  till  the  21st  November  1883,  when  he 
gave  possession  to  M  of  the  share  which 
had  been  morigag-d  to  the  latter  and  also 
of  additional  7  karants.  On  the  12th  April 
1892  the  plaintiff  sued  the  defendant  for  Rs. 
10,000  being  tha  amount  of  principal  and 
interest  due  on  the  mortgage  and  claimed 
to  recover  that  sum  by  the  sale  of  the  share 
mortgaged  to  h^m  on  the  ground  that  th« 
term  of  mortgage  had  expired  and  ihj  mort- 
gage money  had  becomj  payable.  Tne  de- 
fendants defended  the  siuts.upon  the  grounds, 
amongst  others,  that  the  mortgage  was  a 
usufructuary  one  at  the  time  of  the  suit, 
and  therefore  the  suit,  as  oiie  for  sale  of 
the  mortgaged  pruperty.  was  not  maintain- 
able, and  that,  from  the  time  the  plaiutiS 
obtained  a  decree  for  possession  of  the  share, 
the  defendant  ceased  to  bo  liable  to  pay  any 
interest. 

Held,  that  the  mortgagee  was  not  de- 
barred from  suing  for  the  sale  of  the  share. 
The  mortgage-deed  could  not  be  intepret- 
ed  to  mean  that  the  mortgagee  should  lose 
that  right  on  taking  possessiou  of  the  share. 
Therefore  even  if  the  mortgage  was  con- 
verted into  a  usufructuary  one  within  the 
meaning  of  section  58  (d;.  Transfer  of  Pro- 
perty Act,  1882,  on  the  mortgage  taking 
possession  of  the  share,  tha  mortgagee  was 
not  precluded  by  the  provisions  of  section 
67  (a)  of  that  Act  from  bringing  the  share 
to  sale  under  the  mortgage;  a  usufructuary 
mortgagee  being  entitled  when  thera  is  a 
contract  that  h«  may  bring  mortgaged  pro- 
perty to  sale  if  the  mortgagor  fails  to  pay  ac- 
cording  to  his  contract  to  sue  for  sale  o£ 
the  mortgaged  property. 

Hid,  further,  that  the  parties  to  the 
mortgage  did  not  intend  that  on  the  mort- 
gagee obtaining  possession  of  his  share  the 
obii^aLioa  ou   the  pact    of   thu    uiortgagocis 
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io  pay  interest  at  the  alipulatod  rate  should 
coiise,  but  they  inlonded  that,  if  tlio  :iiort- 
gngors  failed  to  pay  interest  as  ogreod,  the 
mortgagee  might  furlhor  receive  himself  hy 
taking  posset^Hion  of  the  share,  ai  d  tliat 
if  he  did  so  ho  should  account  for  the  profits, 
which  should  bo  sotofl  against  the  interest 
agreed    to    bo    paid. 

Held  further,  that  the  plaintiff  was  en- 
titled to  interest  at  the  stipulated  rate 
from  the  24th  August  1880  to  the  date  of 
suit,  deducting  from  it  the  profits  which 
the  plaintiff  admittedly  received  and  also 
the  profits  of  7  karauts  whioh  the  plaintiff 
Bhould  have  retained  in  bis  possession  as 
part  of  the  mortgaged  property,  which  was 
not  subject  to  M's  prior  mortgage,  instead 
of  placing  the  latter  person  in  po.-js^ession 
of  ilie  sale.  KALLU  AND  GaJHaJ  aND 
OTHERS  V.  OAYA  RAM  AND  SaMRaT 
BAM.    5  0C286. 

765  Usufructuary  mortgage  containiDg  a 
personal  covenant  t)  pay — Covenant  does  not 
give  a  right  of  sale.  10  B  L  H  615  col  i  717 
P  II. 

766  Question  whether  nsitfmctuary  mort- 
gagee can  sue  for  (he  mortgage  money  whtre 
iheiehasheeii  no  covenant  to-pay  it— Where  the 
security  has  been  wholly  or  partially  destroy- 
ed the  right  should  he  admitted— No  authoiity 
for  lumping  mortgages  togfiwr — Dote  from 
zuhichpeiiod  of  limitation  vnyins  to  luri  when 
the  SiCii-riiy   is  destroyed. 

Plaiotiff-appellaub  sued  to  recover  cer- 
tain mortgage  debts.  The  plaint  asked  that 
certain  property  alleged  to  be  the  mortgaged 
property  night  be  sold  by  auction  and  a 
money  decree  passed  for  any  resulting  defi 
ciency.  The  property  io  question  consist- 
ed of  three  pieces  of  land- (1)  Ohaukkw«sin, 
(2)  Leztgpe,  (3)  Kaleingyon.  Tl)e  moitgages 
were  usufructuary.  Defendant  rrspondent 
denied  all  knowledge  of  the  morlgrtge  of  nam 
ber  (1)  admitted  tbe  mortgages  of  numbers  ('2) 
and  (3),  said  be  had  offered  to  redeem  No  (3) 
but  was  not  liable  for  Nos.  (1)  and  (2),  these 
lands  having  been  washed  into  the  Irrawaddy 
7  years  ago.  Tbe  questions  that  arose  among 
others  were  whether,  as  alleged  by  defendaut- 
respoudents  Nos.  (1))  and  (2)  had  been  whol- 
ly or  partially  destroyed  ;  whether  a  suit 
for  sale  and  for  the  mortgage  money  was 
maintairable  (a)  as  regards  Nos.  (1)  and  (2) 
(h)  as  regards  No  (3),  and  whether  the  sui 
was  barred  by  limitation  in  respoct  to  Nos 
(i)  ard    2). 

Hdd^  that  were  the  security  has  been 
wholly  or  partially  destroyed  it  is  orly  equit- 
able that  the  right  of  a  usufructuary  mort- 
gagee to  sue  for  the  mortgage  money,  where 
there  has  been  no  covenant  to  pay  it,  should 
be  admitted. 

Held,  also,  that  there  was  no  authority 
for  lumping  the  mortgages  together,  f'laiu- 
tiff  appellant  was  mistaken  in  treating  the 
BocuriLy  of  one  or  more  of  the  mortgages 
as  security  for  the  rest  and  he    could  not 
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•under  any  circumstances  have  realised  the 
mortgage  debts  due  on  Nos.  (1)  and  (2) 
by  sale  of  No  (3). 

Hdd,  also,  that  No.  (3)  not  being  either 
wholly  or  partially  destroyed,  no  suit  for 
recovery  of  the  mortgage  debt  due  on  it  was 
maintainable.  The  Court  of  First  Instance 
went  astray  on  this  point  in  consequence  of 
its  having  lumped  the  mortgages  together 
and  erroneously  pronounced  ihem  to  be 
simple    mortgages. 

Held,  also,  that  Articles  57  and  132  of 
Schedule  II  of  the  Limitation  Act  were  not 
applicable  to  a  case  like  the  pre.-'cnt,  of  a  usu- 
fructuary mortgage,  where  the  money  does 
not  "  become  due  "  at  all.  Article  120  Was 
the  article  applicable  and  the  period  of  limi- 
tation was  SIX  years  from  the  data  when 
the  right  to  sue  accrued,  that  is,  the  data 
when  the  security  was  wholly  or  partially 
destroyed.  U  B  R,  1900,  Morigrtge-Usufruc- 
tuary,  page  5,  2  U  B  R.,  1897  98,  Mortgage, 
page  7,  Rivaz's  Limitation  Act,  note  to  Ar- 
ticle 132  referred  to.  MaUNG  SHWE  DOK 
V  MA  LE  MA  SAN,  MA  AT  MA  PWIN  MA 
EIN  ME   AAD  MAUNG  TWE.     "U    B  R  O  I 

767  Usufructuary  mortgagee  dispossessed 
by  Court  of  Wards  — Possession  restored  oq 
ward'sdeath — Ward's  manager  banded  over 
to  mortgagee.     4  M  L  T  341    col  :  7l5  P  II. 

768  UsufructUAry  mortgagee's  right  to 
recover  mortgage  -money  by  sale  of  mort- 
gaged  property.     5  A  L  J    130.    Col   626  P  I, 

Mistake. 

\  Ot  Law— Sfe  Provincial  Smnll  Cause 
Courts  Act  IX  of  1687,  S.  Ho  CuL  :  769  to  772 
PI. 

2     Unilateral  —  Rectification-  One       sided 
mistake — Rectification  — i  roper   remedy.  8  0 
0  1    Col  :    418    P  1. 
Mothfer- 

1  SfeBiurlu  Lnw,  T'lheritnnce  and  f.ucce3 
sion—  Stiidnnn — A.ifvnln>n—  (hai^  iiy  Gnat 
dtansh'ip-Custom  of  t/ie  Punjab  and  Manome- 
dan    Law. 

Moveable  property. 

1  See  Limiionon  Aci  {IX  of  1908)  Art  89 
Col.    1856   to   1868   P  I. 

2  Conditional  sale  of — Construction  sale 
— Conditional  sale  ot  moveable  property  — 
Effect  of  nou  pavmenD  of  debt  within 
time  limited.  AWN  1907  P  93  Col.  502 
PII. 

8  Fraudulent  transfer  of  — Bona  fide 
Deed  in  favour  of  creditors.  30  M  6—16 
M  L  J    427    Col.    582   P  i. 

4  If  includes  money— Return  in  current 
coin,  if  return  in  specie — Art  120  of  Limi- 
tation Act,  when  a^^iicable.  6  C  L  J  535 
Col    581   P  II. 

5  If  includes  money— Limitation — Con- 
tract of  service  in  writing  registered,  7  C  L  J 
279    Col    1867    P  I. 

6  Pladge  of-  Mortgage  of  moveable  pioperty 
— Pledge — Delivery   of  possession. 

A  ruortgage  of  moveable  property,   evea 
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if-'unn  "cjompanied  by  possession,  is  Vftlid, 
DNMOiMR  LvKHSiIDAS  v.  ATMAEIAM 
NAIIaYaN.     8  B  L  R    31* 

7  Suit  for  r^cwtry  of  sprc-fic  movenbls  C 
PCS  W8  — Decree  for  Spi'cljlc  moveable  — Re- 
fusal of  defendant  to  produce — Valuation  put 
by  defendant  accepted  ;  — 

Tbo  plAintiR  sued  for  the  recovery  of 
certain  specific  moveable  property,  vvbicb 
he  valued  at  Ra  1,360  and  produced  evi- 
dence to  sbow  that  tbia  was  tho  value. 
Tbe  defendant  refused  to  accept  tlio  plain- 
tiff's valuation,  but  would  not  produce  the 
articles,  which,  he  did  not  deny,  were  in 
his    possession. 

Held,  that  under  suoh  oireumstanceg 
the  valuation  made  by  the  plaintiff  ought 
to  be  accepted  by  the  Court.  1  Smith  L 
C,  1903.  p  356  foil.  AN  AND  CHANDRA 
V.  DHANRUP    MAL.    A  W  N  1907  P  227- 

3  standing  timber— Suit  for  money  due 
as  price  of  trees- Grant  to  cut  timber  of 
a  certain  size,  and  class— Lease  of  forest 
rights.     7   0  L  J  152     Col  45.7    P  I. 

Muafi. 

1  Landlord  and  tenant —  Occupancy 
righs  — Sbamilat  deh — Muafi— Resumption  of 
KaHTaR  SINGH  V.  PURaN.  180  P  L  R 
1908.  See  Punjab  Tenancy  Act  XVI  of  1887 
S.    4    {!),    (b). 

Mukarraridari  right. 

1     Transfer  of   occupancy  and    mukarrari- 
dari    holdings.     16   P  R     1905.     See     Punjab 
Laws   Act  (IK  of  1872}   S.   12, 
IKEukhi 

1  Appointment  of  —  Persons  liable  for 
his    salary.     4  B  L  R  264  Col  735  P  II. 

Mukkcai's  power  to  act  in  a  Civil 
Court. 

1     Right   of   Mukhtars     in    Civil    Court — 
Rule   of    the     High     Courts  —  Special     par- 
mission    to  act  as  pleader  implied  permission 
—8  C  W  N  401  Col  511  P  1. 
Mulpattas 

i  Ertect,  of— Mulpattas  granted  by  collec- 
tor convoy  a  title  to  all  lands  within  their 
boundaries  sulj'ct  to  the  right  of  Govern- 
metif  to  assess  such  lands.  15  M  L  J  147 — 
28  :.t  :;57  Col  185  P  I. 
Mul  Raiyat  Tenure. 

1  Measure  of  —  Jojunotion  —  Nuisance — 
Damages  —  Municipal  drains.  9  C  W  N  612 
Col  840  P  II. 

See  also  Land  Tenure    Col  1552  P  XL 
Municipal    ^cts. 

1  Bdi.gal  Municipalities  Act  III  cvf  1884. 
See  Cols  83  to  87  P  II. 

2  Bombay  City  Municipal  Act  III  of 
1888.     See  Cols  215  to  221   I'  II. 

8  Bcmbay  Pistrict  Municipalitiea  Aot 
III  of  1901  Cols  224,  225  P  II. 

4  Burma,  Lower  Burma  Municipalities 
Act    III  of  1898  Col  319,  320  P  II. 

^  Burra>i— Upper  Burma  Municipal  Act  [ 
and  HegulationF— 1887  Col  2.  23,  324   P  II.         ! 

6  Calcatla  Municipal  Act  111  of  899  Col 
167  to  174  P  II. 

1    Calcutta  Municipal  CQna.olidatiQn  Act. 
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II  of  1888  Col  327  P  II. 

ft  Madras  City  Municipalitiea  Act.  I  of 
1884  Col  1040  P  II. 

9  Madra.s  District  Munici-'jaUties  Act  IV" 
of  1881    and  III  of   1904 

10  N  VY  P  and  Oudk  Manioipalitiea  Ac(j 
I  of  1900. 

11  Punjab  MunicipAlitioja.  Act.  XX  of 
1891. 

Municipality. 

1  Accj^uisitioa  of  Land— Difference  as  price 

—  The  completed  contract  —  The  price  caa 
be  fixed,  by  tho  Court  in  cases  of  differenco 
—10  BL  RG17  Col  225  P  II. 

2  Bonafide  act  of  — Courts  interfere  with 
act  of  a  corporation  1  S  L  R  228  Col  23i 
P  II. 

^  Civil  Court  'to  question  acts  of  Munici- 
pality— Pleadings -Court  not  competent  to 
make  a  diflereot  case  for  a  party— 45  P  R 
1905  See  Punjvb  Muuicipal  Act  {XX  of  1891) 
Sections  92  and  160. 

4  Discretion  of  to  taken  action  under 
injunction  insued  by— Jurisdiction  of 
Civil  Courts.  58  P  R  1907—198  P  L  R  1908 
Col   1338   PII. 

5  House  tax  assessment— Suit  on— Juris- 
diction of  Civil  Court— Municipality— Suit 
against— Claim  for  refund  of  overcharged 
houaetax. 

Held,  th&t  a  Civil  Court  has  jurisdiotioa 
to  try  a  suit  against  a  Municipality  for 
refund  of  overcharged  house-tax,  when  the 
valuation  of  the  house  is  arrived  at  in  oon- 
traveotioG  of  the  rules  which  are  by  law 
applicable,  or  mala  fides^  perversity,  or 
manifest  irror  is  alleged  against  the  defen- 
dant. KASANDAS  RAGHUNATHDAS  v. 
THE  ANKLESHvVAR  MUNICIPALITY.  3 
BLR882  =  26B294 

0  Liability  of— Measure  of— Injunction, 
9,  C   W  N    612    Col  :   8*0.    P  II. 

7  Power  of  Municipality  to  remove 
obstands- Exercise  of  the  power— "Ap- 
pear "  interpretation  of— Danger,  kind  of, 
contemplated  by  the  section.  10  B  LR 
821    Col   220    PII. 

8  Suit  against  — Reliefs  for  declaration 
and  damage— One  claim— Relif  and  cause 
of  action  distinguished.  23  P  L  R  1907 
Col.    1415   P  I. 

9  Water  supply  by  the  Municipality- 
Notice  to  cut  oH  the  water  supply— Waste 
— Domestle  purpose  Legtlmate  household 
purposes.     32    B  640   Col.  523    P  I. 

10  To  protect  its  rights  when  dealing 
with  public  matters— Competency  of  a  Muni- 
cipal committee.  45  P  R  1905.  See  Punjab 
Municipal    Act  1891   S.   92. 

Municipal  Orders. 

1  Civil    Courts    power  to    interfering  with 

-  Jurisdiction    —Municipality  —  In  junctiou 
issued    by.     58  P  R    1907.    Col.     1338    P  II. 
Municipal  .Register. 

1  Municipal  Register  of  deaths— Relevant 
evidence.  Acknowledgmeut  by  minor.  59 
P  R  1901  CqI   175   P  I. 
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Municipal  Tax. 

1     Apportionment    of— House  tax— Yearly 
Brd    not    lialf  yearly    tux    between    different 
owner.     17  M  L  J  30G— 30  M  423.    See  Madraa 
Act  IV  0/   1884,   No   23. 
Kunsariiu 

1  Muiisarim  Plaint  insufficiently  stamp- 
ed when  filed — Deficiency  made  up  after  ex 
p  ration  of  limitation.  27  A  411_A  W  N 
1905    l>  12     2  A  L  J  5ocol  :128    PI. 

Murderer. 

1  C2istoin  -  Muhcmniadan  Law -Succession 
"  Forfeiture  of  ii.heritavcc  by  son  of  a  "person 
icho  has  murdered  another  to  the  latfer*s  estate. 

Held,    that  the    plaintiff  was  not  entitled 
to    inherit  the  estate    of    the  d.-ceased    whom 
his  father  had    murdered.     74  P  P  1900,  S  C 
P  L  R..  1900    p   455   followed  and  P  L  R  1900 
Cr.  P.  35  referred    to.     MUHAMMAD    KHAN 

1'.  siSBANO.    95  P    LR,1»06  =  41  PR 
lyub- 

2  Ragunanthana  murderer  cannot  succeed- 
fd  to  the  estat')  of  the  murdered  — Onus— Ac- 
quittal   by    a    criminal    court Unchastity 

—Mother.     18  ML   J  70  -31  M  lOQ  col  :  1154 
PII 

Musha- 

S''e  Mohamedan  Iiaw,  gifL 
Mustajir. 

1  Rights  of,  in  Sonthal  Pergannas— Mula- 
riyat  Mustagir.  Rights  of— Alienation.  32  C 
1014—2  c:  L  J  77  col  :    15.18    PII. 

Mutation  proceedingrs. 

1  Mutation  proceedings  For  nonpay- 
ment  of  rent  illegal -Ejectment  suit— Onus- 
Presumption.     8  0    L  J   5  B   col :    929   P   II. 

2  Coustroction  of  mutation  proceedings— 
Eebulting  circumstances  that  a  person  is 
Mofc  a  tenant — Reversioner's  claim.  65  P  W 
R  1907    col  :  755  P  11. 

8  Estoppel  — Recital  in  a  deed— Effect  on 
collateral  action— Transfer  of  chance  of  an 
heir-apparent  invalid.     HOC    301   col:  995 

4  Mutation   Proceedings — Presumption 

Bur  dent  of  proof. 

Held,  that  the  mutation  in  favour  of 
the  defendant  was  surrounded  by  suspicious 
circumstances  and  that  he  had  failed  to 
prove  that  he  was  legitimate  son  of  his 
father.  KaDIR  BAKHSH  v.  AZIZ  MU- 
HAMMAD.   200  P  L  R1908. 

5  Mortgagor  and  mor'gagee- -Assertion 
of  pronetary  right  by  mortgagee  after  invalid 
foreclosure  proceedings.  90  P  L  R  1908  See 
Mortgage    No  30. 

6  Mutation  proceedings  -Transfer  of 
occupancy  righli-Landiord's  con.-ent  not 
necessary.     44   P  L  R    1903    Col    1507   P  II 

7  Mutation  prtceecings- Adjudication  hy 
Civil    Court— Duty  of  Revenue   Officer.. 

A  Revenue  Officer  dealiug  with  a'muta- 
tion  case  should  decline  to  go  behind  the 
plain  language  of  a  decree  in  force  not  va 
ried  or  set  aside  or  superseded  by  an  act  of 
parties  or  competent  auLhority.  JOTI  MAT, 
„.  HAZARI  MAL.     Hg    p  L  R  1902- 

8  Suit  for  mutation  oj  uam"s  in  the  Re- 
venue Megisters—Jiirisdiclion    of  Civil  Court, 


Mutation  proceedings    (Conid.) 

There  is  no  right  of  suit  for  the  mutation 
of  iinmes  in  the  revenue  rogifrtors,  and  a  Civil 
Court  baa  no  jurisdiction  fo  mnko  a  decree 
ordering  mutation  of  nnmes  in  such  regis- 
ters. This  is  a  matter  which  is  to  bo  regulat- 
ed entirely  by  the  Rovonue  authorities. 
MAUNG  BA  AND  ONK'y.  MAUNG'iMO 
AND  ONE     1  I  BR  1900  19024P  124 

9  Surrender  of  cor  diiion  hs  to  conditio.nal 
sale  — Mutation  of  name.  79  P  L  R  1904. 
See  Punjab  Alienation  of  Land  Act  (Xllf 
of  1900)  S  919  atd  23 

10  Suit  for,  in  the  revenue  register— Juris- 
dictietion  of  Civil  Court  — -Declaration  of 
title.     2  L  B  R  1904   P  248  P  II. 

Mutt. 

1  Mutt.  See  Rdig,ious  institution  and  Hin- 
du   Low—Endowmnnt.     See    Mohant. 

2  Mohnnth — Transfer  by  — Superior  and 
subordinate  Mutt,  relation  of — Election — Cus- 
tom— Conditional  decree  giving^  possession  till 
a   M  hunth   is    duly    installed. 

Hdd  that  a  Mohunth  oi  &.  mutt  cannot 
transfer  the  right  of  management  vestecl 
in  him,  though  coupled  with  the  obliga- 
tion to  manage  in  conformity  with  the  trust 
annexed  thereto.  (1)  4  I  A  76  (2>  2.^  M  271— 
27  I  A  69  referred  to. 

If  a  mutt  is  subordinate  to  another  ia 
the  sense  that  the  latter  has  the  right  of 
nominating  the  Mohunth  of  the  former,  tha 
Mohunth  of  the  former  mult  cannot  by  a 
deed  of  transfer  aliena'e  bis  rights  in  favour- 
of    the    Mohunth   of    his   superior   mutt. 

There  is  no  fixed  rule  which  regulates 
the  re'ation  between  a  superior  and  a  su- 
bordinate mutt;  even  if  a  mutt  is  subordi- 
nate to  another,  it  must  be  governed  by  ita 
own  rules  of  management.  (3)  20  P  W  R 
217  P   C    (4)  10   M   374  referred   to. 

In  the  case  of  muitSy  the  custom  go- 
verning  th«  particular  establishment  has  to 
be  proved  (5)  11  M  I  A  405  (6)  9  C  766—10 
I  A  S2-13  OL  R  30  (7)  N  I  A  204  referr- 
ed to. 

In  the  case  of  mutts,  there  is  no  uni- 
from  custom  applicable  to  all  mutts  ao  fay 
as  the  question  of  succession  to  the  office 
of  Mohunth  is  concerned.  (8)  27  M  435  (45  7) 
referred  to. 

Where  a  Mohunth  is  allowed  by  custom 
to  nominate  his  successor  by  word  oi 
mouth  or  by  a  will.  ,such  nomination  is 
subject  to  the  confirmation  of  the  entire 
body  of  Sanyasis  of  different  mutts,  who  are 
invited  to  be  present  at  the  ceremony  ol 
installation  when  the  new  Mohunth  is  in- 
vested with  Chudder  or  the  robe  of  of- 
fice. 

If  no  custom  is  proved  and  no  author- 
ity in  the  outgoing  Mohunth  to  make  a 
nomination  is  established,  the  Muhunth 
should  be  elected  by  all  the  Sanyasis  of 
the  institution.  (1)  1  A  539  (2)  7  C  W  N  145 
referred   to. 

If  the   plaintiff    has   not   asked    for  dec- 
laration   of    his    rights   to    nominate   a   Mo- 
[  hunlh  ior  ftiiOth&i:  muitt  uoi  iu  the  pla.iai 
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stated  procieely  the  nature  of  the  relations 
betweeo  the  two  mutts  but  claimed  title  ia 
himself  on  the  basis  of  the  Snpjrdanaina 
(which  created  no  valid  title  iu  him  in  the  dis- 
puted properties^,  he  cannot,  at  the  appcUato 
stage  of  the  case,  be  permitted  to  turn  round 
and  say  that  ho  is  entitled  to  hevo  a  decree 
for  administration,  to  recover  possession  of 
the  disputed  properties  and  to  keep  such  pos- 
Beesion  till  a  Mdninth  has  been  appoint- 
ed. (3)  14  M  I  Distinguished.  PRaYAD  DAS 
V.  MOHUNTH  KIRI'ARAM.  8  C  L  J  499- 
22  Judicial  person— Math-Mavager— Suit 
by  manager  in  private  capacity — Subsequent 
suit  as  manager.  5  B  L  R  932—28  B  215  col : 
£197  P  I. 
Mutwalli. 

1     See  Mahomedan  Law—Wahf. 
Karnes. 

1  Addition  of— Name  in  a  pro  note — Mate- 
rial alteration.  1  L  B  R  1900  1902  P  255  col  ; 
642    P  I.     See  Alteration 

2  Of  parties— 1^  irm  suit  on  behalf  of  or 
Rgainct — Partners — Agent — Names  of  parties 
in  proceedings.  4  L  B  B  1907  P  23  col  :  2079 
P  I.    (See  C  P  Code.) 

Nanlxar, 

\     Heritable  estate. 

Held,  that  '  Nankar  *  is  an  estate  which 
is  inhtritable.  FATEH  BAHADUR  SING 
V.   SHEOMBER   SINGH.     1   O  C  •  167. 

2  Nankar  Under-proprietary  right — Equit- 
able charge  on  semindati    righte. 

Held,  that  cash  Nankar,  granted  in  lieu 
of  the  surrender  of  zemindari  rigts,  is  an  un- 
der-proprietary right  and  that  it  is  in  equity 
charged  on  the  zemindari  rights  so  surrender- 
ed. RUDRA  PRATAB  SAHAl  r,  SHEO 
CHARAN.     1    O  C.,  163. 

Native  Christians. 

1  Joint  Jiving — Senior'member-No  status 
of  managing  member  of  joint  Hindu  Family 
— Authority  to  borrow  Agency.  15  M  L  J 
236     col;  1387  P  III. 

Native  States. 

1  Appeal  from  Governor-General's  Aganfc 
in  Bhopal  to  Privy  Council  whether  allow- 
able.    12  0  W  N  585.     See  Aibitration. 

2  Location  of  British  troops  in— Power 
of  cantonment  authorities  as  to  grant  or 
user  of  laud— Treaty,  absence  of— Power  re- 
stricted  to  military  purposes — Land  belong- 
ing to  state  -Parsi  Towur  if  silence,  grant 
of  land  for— Control.  12  0  W  N  465  (P  C.) 
col  :  1820  P   II. 

3  Relation  of  British  India  with     How  as 
certaiced-Exercise  in  Natives  States   through 
Political  Agent.     10  C  W  N  361-33  0  219.  See 
Sovereign  Puivers. 

4  Tipperab    Raj,  succession  to  the  Z  unin 

dari— Succession    to    Foreign   Slate Act  of 

State— Contingent    right-- Right    of  suit.     12 
OWN  777  -  85  C  777  col  :   861    P  II. 
Natural  rights. 

1  Of  an  owner  of  land — Right  to  proti  ct 
agaiiist  water  follawi-g^from  a  highway  ii.to 
bis  laud.  1  M  L  T  133-2'J  iM  539.  See  Madras 
Act  lY  of  1884  No  3. 


Natural  Stream, 

1     Water  course— Natural   sir  earn- Riparian 
proprietors. 

A  stream  may  bo  partly  sebterranean 
but  if  it  flows  in  a  known  and  natural  course, 
whether  under  ground  or  above  ground,  it 
has  the    c^arantpr    of  a  natural   stream. 

A  riparian  proprietor,  who  has  put  up 
a  dam  at  a  point  in  the  stream  where  hia 
lands  abut  on  it,  has  no  right  to  use  the  water 
so  as  to  interfere  with  the  rights  of  tbe  lower 
riparian  proprietors.  His  right  to  erect  and 
keep  up  the  dam  must,  in  the  absence  ol 
any  right  acquired  by  prescription  or  grant, 
be  referred  to  such  right  as  he  has  as  an  or- 
dinary riparian  proprietor  for  diverting  tha 
water  for  the  purposes  of  irrigation  with- 
out violating  the  rights  of,  and  inflicting 
material  itjiry  upon,  other  riparian  pro- 
prietors  MaHADU  RAMA  v.  NARAYAN 
YESH    SHET.     6  B  L  R  291- 

NavigatioD. 

1     Ship -Collision— Negligence, 

Where  a  ship,  which  did  not  carry  any 
lights,  collided  with  another  and  the  colli- 
sion was  due  to  the  fact  that  tbe  serang  of 
the  other  ship  had  given  an  order  to  "  star- 
board "  when  an  order  of  "  port  the  helm  '* 
should  have  been    given. 

Held,  that  since  the  position  of  danger 
was  caused  by  the  want  of  lights  on  the  for- 
mer  ship  no  damages  c  uld  be  recovered 
from  the  latter  ship.  INDIA  GENERAL 
STEAM  NAVIGATION  C0.,v.  JAGAT  CHAN- 
DRA   KUNDU.     31    C  86. 

1  Duty  of—Application  to  summons  wit- 
nesses made    late— Power  and  Doty  of  Court. 

Nazraua.  ,         ^     ..       ^    # 

1  Payment  by  tenant  of— under  threat  of 
ejectment— Suit  for  compensation  by  tenant 
—Maintainability  of  suit-Rent  Ccurt,  Juris- 
diction of,  11  to  entertain  suit.  8  O  C  200 
col  :   583  P  II. 

1  Or  Government  land  held  revenue 
free,  whether  constitutes  a  mrj/iaZ  with  the 
rest  of  the  village.  10  O  C  257  Col:  671 
P  II. 

NAZULLAND.     .       ,    ^    ^       ,        , 

1  bnit/oi  pui>iession  of  -Burden  of  proof — 
Lord  Chinning  s  Proclamation  of  J5th  M'lrch^ 
1858,  eff.ciof—Poioer-vfAltoimnj  signed  by 
Deputy  CodecLur  for  Deputy  Commissioner-^ 
Presvmpiinn. 

A  suit  for  possession  of  a  plot  of  land 
was  brought  against  Iho  Government.  The 
plea  was  that  the  land  was  Nnznl.  The 
settlement  paper  bupporled  tlie  plea.  The 
power  of  altort>ey  filed  by  ih.- Govcrt.meot 
ple.der  was  signed  by  «  I),  puty^  Collector 
"for    the    Dtputy    Commi  sioner 

Hid.  thai  it  is  a  fact  generally  known 
that  in  the  ab^et  co  of  a  deputy  C  mmis^ 
sioner  or  a  Collector  fri  m  the  headquarters 
of  his  district,  one  of  his  subordinates  does 
sign  and  has  authority  to  sign  p  peri^  ard 
d..cumenl>  on  his  behalf,  and  it  is  ui. likely 
that  tLe   Deputy  Collector  sigLcd  tbo  powQX 
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of  afcLornoy,  profaasodly  for  the  Deputy 
Oommii^sinor,  wiilioub  authority,  TTonce  it 
must  ho  presuuiod  that  tho  Doputy  Collector 
had    such   iiutliarity. 

Udd  further,  following  Navvab  Mallka 
Joban  Sahiba  v.  Deputy  Commissioner  of 
Lucknow  (L  R  0  1  A  63),  tiiat  tho  effect  of 
Lcrd  Canning's  Proclamation,  of  tho  15th 
Marcli»  1858,  was  to  divest  the  proprietors 
of  ail  the  landed  property  in  Oudh  and  to 
transfer  it  and  vest  it  in  the  British  Go- 
vernment. Therefore  it  was  for  the  claimant 
to  prove  his  grant  by  Govrrnmonfe  since 
that  time.  SMYED  MOHAMMAD  HAIDUR 
V.  THE  SE^HETAUYOF  STATE  FOR  IN- 
DIA   IN    COUNCIL,   70  C   65. 

Ifecessaries. 

1  Goods  supplied  on  order  of  person  en- 
titled to  portion  of  estate— Estate  whether 
bound.     17  M  L  J   484   Col:    608,  P  II. 

necessity- 

1  Adverse  possession — Mortgage  by  Hindu 
widow — Possession  of  mortgagee  against  re- 
versioner.    4  B  L  R  465  Col  1955    P  L 

2  Alienation— Joint  Hindu  family  -Power 
of  manager  —  Father's  powers  —  Creditor's 
duty  -  Burden  of  proof— 4  B  L  R  587  Col  2123 
PI. 

8  Custom  — Suit  for  possession  — Female 
estate  —  Gift- Sale— 140  BLR  1902  Col  940 
P    I. 

4  Custom  — Alienation  by  mahant— 3  P 
B  1902  I  ol  2114  P  I. 

5  Custom  —  Alienation  —  Sale  — Burden 
of  proof— 102  P  R  1902  Co.l  2092  P  I. 

6  Alienation  by  mahant-Manager's  power 
to  alienate  joint  property  — Fathei*s  debt- 
Litigation  expenses.  5  B  L  R  678  Col  2127 
PI, 

7  Alienation  by  mabant  — Succession  of 
occuparcy  rights- Survivorship.  6  P  R  1902 
(Rev  )-ll  P  L  R  1903.  See  Punjab  Tenancy 
Act    XVI  of  1887    S  59. 

8  Alienation  by  mabant-Custom— 110  P 
L  R  1903  Col  2114  P  J. 

9  Alienation  by  mahant- Widow*s  power 
of— Acquies^cince  of  reversioner.  61  P  L  R 
1901  Col  2121  P  I. 

10  Aliena'io  )  by  mahant  -^  Antecedent 
debt.     62  P  L  R  1901  Col  2102  P  I. 

H  Gift  to  Khanadamad  Suit  by  daughter 
and  daughter's  son  to  contest  alienation 
by  Khanadamad.     20  P  R  1904    Col    2112  P  I. 

12  Legal  necessity  depends  on  facts  of 
each  case— Some  of  the  reversioners  posses 
sion,  suit  by.  8  C  L  J  458  Col  1289  P  I. 

18     Sale    by    limited     owner  —  Considera- 
tion for  sale    higher    than  the  amount   neces 
sary  to  raise.     8  P    R   1908  No.  2898   Col    161S 
P  I.     See   Custom    Pu'tjab. 

14     Sale    by  limited  owner  — Oi  us    of  prov- 
ing   immoral    nature    of  debts     5-5   P  R  1908 
Col    2116  P  I. 
Neglect  or  Refusal. 

1  Older  of  headman— Failure  to  pay  re- 
venue demanded  —  4  L  B  R  1907  P  150  Col 
319  P  II. 


Negligence. 

1  Accident  —  Railway  company-Qnua— 
Duty  in  carrying  passengers  and  luggage  — 
Negligence— Burden  of  proof.  28  C  401  Col 
824    P  I. 

2  Arbitrator— Award  — Delay -Damages  — 
In  Appeal -Liability  of— Fraud- 26  B  133 
Col  892  P  II. 

3  Carriers— Damages  done  to  goods,  after 
removal  from  ship's  tackle.  1  M  L  T  38? 
— 30„  M  79  Col  131   P  II. 

4  Common  carrier's  liability  for  negli- 
gence—Oarriara  by  sea  under  oommoa  law 
— Foreign  carrier  contracting  in  Calcutta, 
law  applicable  to  — Negligence  and  misfea- 
sance.   28  M  40a  Col  332  P  II. 

5  Damage— Contributory  negligence — Effect 
of—  Whole  cause  of  damage — Tort— Negligence 
— Municipality.  Trench  dug  hy--Evidence — 
Rainfall— Act  of  God. 

The  plaintiff  -ued  the  Municipal  Coun- 
cil of  Bombay  for  oompensation  on  the 
aliegatioa  that  tJae  defendant  negligently 
dug  a  drain  in  the  month  of  June  1900 
when  a  heavy  rainfall  might  be  expected 
and  left  the  trench  open  for  mai:y  days 
so  as  to  permit  rain  water  to  get  into  it 
and  to  percolate  through,  or  to  saturate 
tbe  sub  soil^  and  thus  to  cause  a  landslip  and 
to  undermine  the  foundation  of  the  plain- 
tiff's  houses. 

It  was  pleaded  for  the  defendant  that 
the  damage  to  the  plain tiS's  property  vvaa 
in  no  way  due  to  the  drain^  that  the  draia 
was  dug  in  solid  rock  for  about  2  feet  and 
that  the  soil  from  the  surface  was  only 
about  1|  feet.  Itwis  further  pleaded  that 
the  trench  was  dug,  completed  and  filled 
in  in.  sections,  so  that  only  one  section  wag 
opened  at  a  time,  that  the  whole  trench 
was  completed,  filled  in  and  closed  on  the 
30th  June  1900-  and  no  portion  of  it  wag 
open  on  the  1st  July  whan  the  accident 
happened.  The  defendant's  contention  wag 
that  the  damage  was  due  not  to  the  draia 
but  to  the  heavy  rain  which  fell  for  soma 
days  prior  to  tha  1st  July  which  saturated 
the  subsoil  making  it  heavier  and  thug 
pressing  with  greater  force  against  the  re- 
taining wall  of  an  adjacent  tank  which 
gave  way  in  consequence  of  its  own  in- 
herent weakness  and  also  in  consequence  of 
the  water  and  silt  and  mud  from  the  tank 
having  been  removed  before  the  accident, 
such  removal  depriving  the  retaining  wall 
of  the  lateral  support  which  it  would  have 
otherwise  received.  It  was  found  establish- 
ed that  the  water  and  the  mud,  so  far  ag 
it  went,  gave  a  lateral  support  to  the  re- 
taining wall,  and  that  the  remo-val  of  it 
by  the  municipality  deprived  the  wall  of 
the  support  wbidi  it  had  received  from  it, 
that  there  was  v«ry  dry  weather  before  June 
1900  from  ebout  August  1899,  the  result 
of  which  would  be  to  try  and  draia  tha 
sub-soil  and  thus  to  make  small  interstices 
or  channels,  in  the  sub  soil  on  the  slope 
of  the  hill  through  and  out  of  which  tba 
sub-soil  water    would  be  drained    into   the 
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Ne&li&ence    {Conid.) 

sank  as  soon  as  the  water  from  tho  tank 
thad  beet)  removed,  that  tlio  trench  was  com- 
menced to  bo  dug  on  tho  11th  Juno  and 
that  very  heavy  rain  fell  in  the  latter  end 
of  June  up  to  the  first  of  July^  amount- 
ing to  mora  than  20  inches,  ihat  the  ef- 
fect of  this  heavy  rainfall  would  bo  perco- 
lation or  saturelion  wherever  the  rain  could 
get  into  the  sub  soil  and  tliat  such  perco- 
lation or  saturation  would  in  its  turn  tend 
to  cause  a  slip  or  subsidence  of  the  seil  and 
in  consequence  tho  collapse  of  the  pl&intift^s 
houses. 

Held^  that  the  trench  in  the  state  in 
which  it  was  left  on  the  1st  July  must  of 
necessity  have  largiily  contributed  to  the 
subsidence  of  the  soil  and  consequent  col 
lapse  of  tho  plaintiff's  houses  and  ihe  main 
cause  of  the  accident  was  the  trench  com- 
pl&ined  of;  and  it  was  not  shown  that  the 
trench  was  dug  in  rock  and  that  it  was  closed 
before  the   accident. 

(ii).  That  the  removal  of  the  water  from 
the  tank  did  not  relieve  the  municipality 
of  its  responsibility  in  r  spect  of  the  damage 
done  by  the  drain,  assuming  that  the  re 
moval  of  the  water  liad  the  effect  of  depriv- 
ing the  wall  of  the  lateral  support  which 
it  lent  to  it,  unless  such  removal  was  the 
whole  cause  and  the  drain  had  nothing 
whatever  to  do  with  it.  L  R  13  Appendix 
Ca,    1,7  Q  B  D  418  referred  to. 

{iii).  That  the  heavy  rainfall  was  the 
principal  cause  of  the  accident  but  a  fall 
of  20  inches  of  rain  in  7  or  8  days  in  the 
latter  end  of  June  or  beginning  of  July  was 
nothing  very  exraordinary  for  Bombay  and 
the  damage  could  not  be  attributed  to  'Act 
of   God.' 

To  he  regarded,  in  law,  as  the  Act  ©f 
God,  the  occurrence  must  be  over-whelming 
fti'd  not  r  ily  unforeseen  but  incapable  of 
btiLg  fo' ..seen  and  absolutely  incnpable  of 
being  prevented  or  guarded  against  VI- 
THAL  DAS  DHARAM  DAS  v.  THE  MU- 
N1(31PaL  commissioner  of  BOiMBAY. 
4  B  L  R  914- 

5     loaclion,  want   of     good    faith— Appeal 
filed    beyond   time.     4  0  C  372  Ool  :  14G6  P  I. 

7  Lease — Suit  by   minor  to   set   aside  the 
ease.     2  0  0  233   Gol  :    481    P  II, 

8  Mercantile  fiim—  Assistant  allowed  to 
use  seals,  letter   papers,   forms    etc., 

Mercantile  firms  allowing  their  assistants 
the  use  of  their  seals,  forms,  letter  papers  are 
Dot  guilty  of  negligence,  as  otherwise  it 
would  be  difiicult  to  carry  on  business. — 
D.  MCLAREN  MORRISON  v.  S.  VERbE- 
HOYLE     6  G  W  N  429  at  447- 

9  Minor — Negligence  is  bringing  water 
upon  the  premises — House  consisting  of 
several  floors  let  out  to  different  tenants — 
"Water  brought  upon  the  top  floor  for  the 
use  of  those  occupying  the  floor  — Leakage 
of  water  into  the  lower  floors — Damage — 
Liability — Landlord  and  tenant— Covenant 
for  quit  enjoyment— Breach  of.  7  L  R  713 
Col  ;    1502   F  II. 


Negligrence    (Contd,) 

10  Morlgngb— Notice— Whether  failure  tO 
c^laiiL  titU— Deeds  wilt  be  grous  utylujence  — 
Tiansftr    of  prupitly    Act   S     78. 

A  more  failure  to  obtain  i,ho  title  deudt 
would  not  amount  to  gross  negligence,  with- 
in the  meaning  of  S.  78  of  t  ho  Tran.sfer  of 
Property  Act.  MUNUSaWMY  NAIOU  v. 
RAJAGOPALA    CHEI'TY,    4  M  L  T  217- 

11  Municipality  alljioing  bij  ilteir  storm 
water  to  flood    ar other's    land  —  Misfeasance, 

The  Surat  Municipality  coriHtructed  a 
dam  in  a  cretk  hut  by  allowing  a  ditch, 
which  was  connected  with  the  creek  and 
which  drained  away  rain  water,  to  be  filled 
up  with  rubbish  of  the  town  and  the  sluices 
at  the  dam  to  bo  choked  up  with  weeds,  silt, 
and  such  other  things,  tho  rain  water  collect- 
ed in  the  creek  was  carried  away  and  flood- 
ed the  plaintiff's     property. 

Ilf,ld,  that  the  Tilunicipality  was  liable 
for  the  misfeasance  ;  since  it  turned  their 
works  by  their  negligence  into  a  nuisance 
(a).  RAJENDRALAL  MaNkKLAL  v.  SU- 
RAT CITY  MUNICIPALITY.  10  B  L  R 
493. 

12  Neglect  to  provide  for  ordinaiy  contin- 
goncies  vis'  ma  jot  hciv  far  a  defence—  Arbitra' 
tion — Duty  of  aibilratot  —  Delegation  of  dtity. 

It  would  be  prudent  and  discreet  for 
arbitrators,  when  tliey  desire  to  put  them- 
selves on  the  best  looting  of  informatioa 
as  to  matters  of  law,  to  atk  all  the  parties 
to  be  present  when  they  communicate  with 
any  gentleman  whom  they  may  see  upon 
that  subject.  But  if  they  cannot  be  shown 
to  have  acted  with  improper  partiality,  or 
for  any  other  purpose  than  that  of  being 
correctly  informed  about  tne  law,  and 
avoiding  mistakes  of  law,  and,  if  they  can- 
not be  shown  to  have  been  misled  as  to 
the  law,  it  should  not  be  a  ground  for 
setting   aside    the  award. 

An  arbitrator  may  delegate  to  a  third 
person  the  performance  of  acts  of  a  minis- 
terial   character. 

Any  direction  in  an  award  giv«n  by 
the  arbitiators  in  excess  of  their  authority 
may  be  treated  as  unll.  BUTA  v.  THB 
MUNICIPAL  COMMITTEE  OF  LAHORE, 
6  B  L  R  673 

13  Of  Lambardar's  liability  for  co-sha- 
rer's share  in  the  profit,  not  collected 
through  his  gross  negligence— Misconduct. 
IOC    183    Col  ;    1489    P  II. 

14  liaihvay  —  Trains  over  shooting  the 
platform— Invitation   to  alight. 

In  determining  the  question  as  to  whe- 
ther there  has  been  negligence  or  not  oa 
the  part  of  tho  Railway  Company,  the  Court 
must  havu  regard  to  all  the  circumstances 
of  the  case.  No  general  hard  and  fa.st  rule 
can  be  laid  down.  All  the  facts  of  the  case 
have  to  be  taken  into  consideration,  Tba 
mere  over  shooting  of  the  train  beyond  tija 
platform  even  with  an  invitation  to  alight 
is  not  in  itself  neglig-'tice  even  when  the 
station  is  not  sufficieuily  lighted.  In  order 
to  enlille     the   pla,iatif[     to    claim    damages 
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Negligence    (Could). 

on  the  ground  of  the  nogligonce  of  the 
llailway  Compauy  there  must  be  some  furUier 
act  or  omission  which  exposes  the  passenger 
to  a  danger  not  visible  and  apparent,  in  other 
words,  such  a  dai)gor  as  a  passenger  of  or- 
dinary caution  could  not  be  reasonably 
expected  to  avoid.  G.  I.  P.  RAILWAY  Co. 
I).  KESSOWJI    ISSUU.     7  B  L  119. 

14  (SL)  Ship  — (ollision— Negligence — 31 
C  36.     See  Navigation    No  1. 

15  Third  person's  property  unintention- 
ally sold  iu  execution  of  decree  for  rent — One 
decree  holder  not  liable  as  for  oegligeuco 
but  for  conversion  —  No  contributory  negli- 
gence where  action  not  based  on  negligence 
^129  P  B  1903  Col   957  P  II. 

Negotiable  Instrument. 

1  Assigument — He-en  dorsement-Necessity 
for  —  Agents  signature  whether  ou  behalf 
of  himself  or  principal -Evidence,  M  LJ 
1905    P  584-28.  M  514  Col  bdS  P  I. 

2  Beuamidar-Holder  — Right  to  sue  — 
Minority  of  —  Money  lent  out  of  minors 
estate -Negotiable  instrument  executed  in 
the  name  of  guardian  — 28  M  205  —  15,  M  L  J 
294  Col  1741  P  I. 

8  Benamidar— Suit  by  payee  co-nominee 
.—Plea  in  efence  of  payment  to  a  third  per- 
Bou  the  real  owner  Perol  evidence.  28  M 
244  Col  540  P  I. 

4  Bill— Ijetter  of  credit— Honor,  mean- 
ing of-Custom.  3  B  L  R  396-25,  B  706  Col 
179    P  II. 

5  Conditional  or  absolute  payment — 
Presumption— Debt — Creditor  accepting  bill 
or  note— Discount  in  addition  to  interest 
for  trouble  in  realization— Negotiation  — 26 
M  526  Col  543  P  I. 

6  Conditional  payment-  -Compromise  of 
suit  by  parties  -  High  Court — Summary  juris- 
diction -  Motion  by  soliciiur  foi  his  cosis-  Soli 
ciloi's  tight  to  oppose  client's  motion Collu- 
sion— Fraud — Negotiable  secut  ity — Conditional 
payment. 

The  High  Court  of  Bombay  has  a  sum- 
mary jurisdiction  of  an  equitable  character 
over  its  suitors  in  respect  of  the  lion  of  a 
solicitor  for    his  costs. 

A  solicitor  engaged  by  a  party  to  a  suit 
has  a  right  to  come  in  and  say  that  before 
any  order  is  passed  on  ihe  basis  of  a  compro- 
mise arrived  at  privately  between  the  par- 
ties effect  should  be  given  to  his  lien.  Whe 
ther  the  solicitor  moves  the  Court  by  an 
application  of  bis  own  or  appears  to  oppose  a 
motion  of  the  party  against  whom  the  lien 
for  costs  is  alleged  to  arise,  in  either  case  he 
calls  in  aid  the  equitable  interfererce  of  the 
Court  under  its  bummary  jarisdiction  ;  and 
in  enforcing  it  the  Court  must  be  guided  by 
the  principles  of  English  law.  10  Bom.,  248 
and  ii5  Cal.,    887    referred  to. 

There  must  be  clear  evidence  of  collusion 
and  conspiracy  to  deprive  a  solicitor  of  his 
costs. 

Where  the  compromise  arrived  at  be- 
tv»eeu  the  parties  to  a  suit  is  coUunive  or 
IiaudalQat  and  made    vfith  a   view   to   de> 


Negotiable  Instrument    {Contd.) 

prive    a  solicitor  of  his   •osts,    the    Court  will 
order  the  award    of  costs  to  the  solicitor. 

The  giving  of  a  negotiable  security  by  a 
debtor  to  liis  creditor  opuratos  as  a  condi* 
tioual  payment  only  and  not  as  a  satisfao- 
tiou  of  the  debt  unless  the  parties  agree  so 
to  treat  it.  And  the  ^.resumption  ordinari- 
ly ia  that  the  effect  of  giving  or  taking  a  bill 
or  note  is  that  the  debt  is  conditionally  paid. 
CULLIANJEE  SANGJIBHOY  v.  RAGHAW- 
JEE  VIGPAL  LAKSHMiBAI  v.  CULLIAN- 
JEE SANGJIBHOY.    6BLK879. 

7  Dishonoured  bill  paid  up  by  plaintiffs 
His  right  to  sue. 

After  a  bill  was  dishonored,  the  plain- 
tiff, who  had  endorsed  it  over,  was  oalled 
upon  to  tnke  it  up,    and    he  did    take   it   up. 

He  had  given  it  as  conditional  payment 
to  his  endorsee,  and  on  its  being  dishonored 
be    paid  the  endorsee  and  a  back  the  bill. 

Held,  that,  under  such  circumstances, 
the  plaintiff  had  a  clear  right  to  sue  80  M  441 
P  referred  to.  aLAGaPPA  CHEiTY  v, 
KARUPPAYYA    PILLI.     3   M  L  T  239. 

8  Hindu  joint  family  firm — Credit  of 
the  firm — A  member  pledging  its  credit — Ne- 
gotiable instrument.  10  B  L  R  668  col.  1211 
PII. 

9  Hnndi — Shahjog — Special  endorsement — 
Transfer  f  jr  realization — Right  to  sue — Duty 
of   drawee. 

The  hundi  in  suit  was  payable  at  sight 
to  shahjog  (to  the  respectable  holder)  after 
making  due  enquiries  as  usual  in  huadi 
transactions,  it  was  endorsed  to  the  plain- 
tiffs 'Hundi  sent  for  realization.'  It  appear- 
ed that  the  plaiiitiffs  sent  the  hundi  thruugh 
their  Jamadat  to  tiie  drawees  lor  acceptance 
and  it  was  left  by  him  with  them  An- 
other person  representing  himself  as  jam*- 
dar  of  the  plaiutiffs  got  pj^yment  of  the 
hundi    from   the    drawees. 

Held  that  though  the  hundi  was 
sent  to  the  plaintiffs  for  relizatiou  the  plain- 
tiffs had  a  right  to  sue  the  drawees.  Ia 
the  case  of  such  an  endorsement  any  de- 
fence which  would  be  available  to  the  ac- 
ceptor against  the  drawer  would  be  equally 
available  agai  1st    the    endorsee. 

It  is  d  ubtful  whether  a  hundi  such  as 
the  hundi  in  titis  suit  was  would  not  pasa 
at  all  events  before  acceptance  by  delivery 
to  a  respectable    holder. 

The  defendants  were  liable  to  pay  the 
amount  due  on  the  hui.di  to  the  plaintiffs 
as  they  had  neglected  the  directions  con- 
tained in  the  bu  di  to  p  ly  it  to  shahjog 
by  paying  the  amount  of  the  hundi  to  a 
person  who  was  not  shahj  ig  and  who  had 
no  authority  whatever  from  the  plaintiffs 
to  receive   payment. 

It  cannot  beheld  that  a  hundi  which 
is  payable  to  the  shalijog  is  tquivalant  to 
a  hundi    payable    to  bearer. 

The  plaintiffs  were  not  guilty  of  any 
negligence  in  entrusting  the  hundi  to 
their  Jamadar  so  as  to  estop  them  from 
claiming  iha  umouut  from   the  defeadaata. 


9   . 


{    1889    ) 


DIQE9T  0F0I7IL  CASES 


(     1800    ) 


Kegotiable  Instrument    {Contd.) 

Assuming  tho  negligence  of  the  plaintiffs 
the  payment  by  Llio  drawoos  to  a  stranger 
was  not  the  direct  and  immidiato  conse- 
quence of  tbeir  nogligenco  even  it  the 
Jamadar  of  the  plaintiiTs  enabled  the  stranger 
to  receive  piymjnt  of  the  hutidi.  BFILT- 
PATUAM  V.  HAUl  PRIO  COACH.  6WN 
C  P313 

10  Payment  by-pronote— How  far  a  pay- 
ment—How  far  each  surety  and  principal 
— Presumption  as  to  extent  of  liability  of 
each.     26  iM  322    Col.     1338    P  II. 

11  Presumption  as  to  payment  by— Pay- 
ment of  inlerost  on  amounts  secured  by  — 
Instalment  payments  of  debt  when  allow- 
able.    2  N  L  U    179   Ool    1270   P  I. 

12  Right  of  holder  to  give  title  to— Negli- 
gence does  not  af?ect  the  title  of  a  person 
taking  a  negotiable  instrument  in  good  faith 
— Good  faith,  meaning  of.  8BLR  921  col 
531  H  II. 

13  Stolen  Hundi  — Payment  by    drawee  lo 

wrong  person — Conversion Damages.     9   C 

WN    841   col     645    P   II. 

14  Suit  on  original  cause  of  action  when 
maintainable — Suit  on  a  promissory  note- 
Note  inadmissible  in  evidence.  A  W  N  1903 
P  217-26    A  178   col  :    188    P  I. 

15  Summary  procedure  — -Leave  to  de- 
fend—Extension of  time  — Denial  of  land- 
lord—Title in  written  statement.  28  0  135— 
50  W  N    263  col  :   895  P  II. 

16  Whether  plaintig  acquired  title  by 
negotiation  of  promissory  note-VVhether  pre- 
vious endorsement  was  not  sruck  out  and 
a  bare  endorsement  in  blank  and  delivery. 
14  B  L  R  25  col  :   1315  P  II. 


Negotiable 
of  1881. 


Instrument  Act  XXVI 


1  See  cols:  532  to   543   P  I. 

2  S  4-Admis8ion  in  evidence  of  document 
isnufficiently  stampad — Promissory  note,  4 
0  0  318  col  :  876  P    I. 

3  Son  signing  a  hundi  for  father— Com- 
mon business  and  work.  2  S  L  R  11  col  : 
1316  P  II. 

4  Promissory  note  payable  to  order  be- 
ing discounted  with  a  bank.  14  BLR  25 
col  :    11^15    P  II. 

5  Sec.  SO-Nattukottai  Cheltie's  way  of  sign 
ing  and  drum mg  bills-Consiruction^CoUateral 
agretimnt    lo  pay  interest. 

Nattukott^i  Cheitics  who  carry  on  most 
extensive  business  by  means  of  agents  in 
different  parts  of  India,  trade  under  names 
m^de  up  of  a  aeries  of  initials.  In  firm 
transactions  the  initials  which  are  the  name 
of  the  firm  are  prefixed  to  the  name  of  signa 
tory,  and  this  is  the  ordinary  way  in  which 
documents  nre  signed  on  behalf  of  these 
firms,  and  may  even  be  said  to  be  the  ordi- 
nary way  in  which  these  firms  sign. 

In  considering  whither  a  signature  in  a 
bill  is  that  of  the  principal  or  agent  by  whose 
hand  it  is  written,  the  construction  most 
favourable  to  tho    validity  of  the  iustrumont 


Neg-otiable  InRtrument    Act  XXVI 

of  1881      {Contd.) 

must  be  adopted. 

S  80  of  the  Negotiable  Instruments  Act 
does  not  affect  tho  v  ilidity  of  collateral  agree- 
ment to  pay  interest  at  a  spocifiod  rate  aa 
to  which  tlio  hu'iJio  is  silent.  MANGUM  \L 
JES.SA  SINCill  V.  .ALVKCT  FIRM  AND 
AN0THP]U.     4  M  LT309- 

6  S.  118— UnJno  influence  — Unconscion- 
able transaction— Pro-note.  5  0  0  307  col: 
263  P  I. 

7  S  118-— Burden  of  proof— Pro-note— Exe- 
cutio7i  of — Undue  influence. 

In  a  suit  based  on  a  pro-note,  held  that, 
undue  influence  must  be  presumed  when  it 
is  found  that  the  defendant,  a  dissolute 
young  man,  was  lent  money  by  the  plaintiff, 
a  money  lender,  while  the  defendant  was 
still  a  minor,  and  was  supplied  with  very 
large  quantities  of  jewellery  in  presence  only 
of  the  plaintiff's  touts  and  dependents  when 
the  defendant  was  only  a  few  days  over  18 
years  of  age,  and  an  obviously  false  color 
is  given  to  the  transaction.  Sheikh  MIllAN 
BUKHSH  V.  Sheikh  MUHAMM'aD  HUS- 
SEIN. P  L  R  ,  133  of  1901  =  2  P  R  1902. 
Nephew. 

1  Gift  to  nephew-See  custom  of  the  Pun- 
jab-Alienation. Ool:  765,  766  P  II  No  10 
to  21. 

New  Case. 

1  New  case,  making,  for  plaintiff,  not  set 
up  in   plaint.     5  0  C  222  col  :   2088  P  I. 

New  Plea. 

1  Declaratory  decree — Landlord  and  tea- 
ant — Possession,  Pr  lyer  for— New  plea — Se- 
cond appaal.     4  0  0  207  col:  429  P  I. 

2  In  appeal--Mortgage— Interest  provid- 
ed by  unregistered  "rukkas"  — New  plea  taken 
in.     2  0  0  209  col  :    1367    P  II. 

3  Taken  at  time  of  argumaut.  4  0  0  347 
col  :    465    P  II. 


New  Relief. 

1     New  relief   claimed 
in  appeal.     3  O  0  254  col 


for   the   first    tima 
1077  P  II. 


Newspaper. 

1  Proprietor  of,  selling  his  rights  tn— 
Soliciting  old  customers,  9  Bom.  L.  R,  312 
col:  1084  P  II. 

2  Suit  for  arrears  of  subscription  due  for 
a— Limitation.  7  Bom.  L.  R.  190  col  :  184 
P.    I. 

New  Trial 

1  Re  hearing  of  suit  decreed  exparte.  3 
0.  L.  J.    199  col.  753  P  I. 

Next  friend. 

1  change  of  attorney  by  next  friend  of 
Minor.  5  0.  W.  N.  434-28  C.  264  col.  388 
P.    II. 

2  Oompromise  entered  Into  by.  2  0  0.  45 
col.  1024  P  I. 

3  Minor- Application  fo»?  leave  by  next 
friend  of  minor  -  In  presence  of — Minor  nextj 
friead.of.    4  0  0.  08  col.  1626  P  I. 
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Next  friend    (Conid). 

4  Minor,  appelant- Death  of  noict  friend, 
ponding  appeal — Omission  to  appoint  new 
-Merc  irregularity.  3  ALJ  81  col:  1233 
P.    I. 

5  Of  minor— Application  for  leave  to 
appeal  by.     4  0  0  1)8  col  1C20  P  I. 

Q  Right  of  unadjudgod  lunatic  to  use  by 
3B  L  R  1G9   col:     1G27  P  I. 

7  Suit  in  the  name  of  an  alleged  minor 
by.     7  0  G  234    col  2158    P  I. 

Seo  for  other  cases  0  P  Code  V  of  1908  O 
XXXII   R  15  col  ;   1G27  P   I. 

Niawadari  rights. 

1  Custom— Gandapur  tract  D  I.  Khan  Dis» 
triot.  40  P  R  1901—93  P  L  R  190.  See  Mort- 
gage  of  what. 

NiKahnama 

1  Assignment  by  husband  in  discharge  of 
dower— Debt.     4  0  C  277   col  ;   477    P  I. 

Noabad  Mehal. 

Chittagong  District — Incidsnts-Taraf  and 
noibad  distinguished-Permane^it  or  temporary 
settlement. 

In  this  case  the  question  aross  whether 
a  certain  mehal,  known  as  mehal  noabad 
taraf  Joy  Narain  Ghosal,  in  the  District  of 
Chittagong,  was  a  part  of  the  permanently 
settled  "  taraf  "  of  the  proprietor,  or 
consisted  merely  of  ordinary  "noabad  "  lands 
temporarily  settled  and  liable  to  periodical 
resettlement  and  annexed  to  the  proprie- 
tor's  "taraf"   for   convenience   only. 

Heldt that   the   special   history    of   the 

tenure  from  1763,  when  it  was  created, 
showed  that  the  mehal  was  neither  the  one 
nor  the  other. 

The  mere  fact  that  a  mehal  is  a  "noabad" 
mehal  does  not  necessarily  attach  to  it  the 
incidents  of  ordinary  noabad  properties  of 
later    creation. 

All  "  noabad  "mehalsof  Chittagong  have 
this  in  common,  that  the  proprietors  have 
to  pay  rent  or  revenue  to  Government.  But 
the  incidents  of  different  noabad  mehals  may 
vary  very    grealy. 

The  incidents  of  the  present  mehal  deter- 
mined, and,  held,  mainly  upon  the  basis  of 
a  kahuliat  executed  by  the  proprietors  in 
favour  of  the  Government  in  1852,  that  the 
revenue  was  fixed  in  perpetuity  on  the 
hasila  area  only.  RAM  SUNDARSAHAu. 
THE  SECRETARY  OF  STATE  FOR  IN- 
DIA IN  COUNCIL,  lie  WN  928 
Koabad  taluls. 

1  Nature  of— Settlement  of— Resttlement 
of  such  taluk— Meaning  of,  8  G  L  J  470  Col. 
1608  P  II. 

K^n  agrcultural  lease. 

1     Notice  to    quit— Termination  of  tenancy 
—  Right    to  enchance   rent.     42  P  L  R     1904 
PII. 
Non  ag-riculturi&ts. 

1  Custom— Succession—  Daughters  —  Col- 
laterals. 41  P  R  1901-49  P  L  R  1901  Col. 
482  P  II.     (S?e  Custom  Punjab) 


Non-appearance. 

1     DismiHsal  for  default — Wilful    and  cor)- 

tamacious   absence    of    party.     40  P  R  1905 

173  P  L  R  1905  Col  1457  P  I.  {See  alio 
other  cases  (here) 

Nonjoinder. 

1  Causes  of  action — Misjoinder  of  sepa- 
rate   lease  of  share  entered— Rent   due  to  one 

—  Landlord  and  Tenant.  9  C  W  N  G5G.  Col 
1421  P  I. 

2  Landlord  and  tenant — Fuit  for  rent- 
Vendee  of  part  holding  not  joined.  29  0 
247.    Col.    112    P  II. 

8  Of  all  the  members  of  family  as  flaid- 
tiffs- Chief  Court  power  on  appeal  against 
order  of  remand  to  go  behind  findings  of 
fact.     25  P  L.  R  19CJ    Col    1384    P  I. 

4  Custom — Alienation — Bhabras  of  Rawal« 
pindi  dity — Joint  Hindu  Family— Non- 
1  under  of  all  the  members  of  family  aS 
plaintiffs.     15  P  R    1902     Col.     1374    P  I. 

5  Of  parties — Dismissal — Review— Join- 
der—Amendment  of  plaint  as  to  joinder  of 
parties — Case  aim' f!.  finished— Costs.  AWN 
1905   P  35,    Col    1392,    P  I. 

6  Of  parties— Dismissal  of  «uit  for — After 
trial— Possession  Under  decree  subspquently 
reversed — Adverse  possession  of  equity  of 
redemption      28  M  3B8  Col    935   P  I. 

7  D  'feet  of  parties. 

When  during  the  pendency  of  an  appeal 
against  a  decree  for  rent  «one  of  the  plaia- 
tiffs,  respondents,  died  and  his  heirs  were 
not    brought    on    the    record: 

HeW,  that  the  appeal  ought  to  be  dig- 
missed.  6  C  W  N  196  ii:  referred  to.  TARIF* 
DAPaDAR  v.  KHOTEJANNESSA  BIBI,  10 
C  W  N   98- 

8  Of  parties  in  mortgage  suit — Failure 
of  plaintiff  to  mika  prior  mortgagees  par- 
ties to  a  suit  against  puisne  mortgagees.  27 
A    75— A  W  N  1904    P  166  Col    651    P  I. 

9  Of  parties — Joinder  of  minor  plaint'ff 
after  repiry  of  time  for  bringing  suit — Effect 
of — Widow — Power  of  widow — Alienation  by 
one  of  two  co-widows.  33  C  1079  Col  1797 
P  I. 

10  Of  parties — Non-joinder  of  necessary 
parties,  effect  of— Managing  member  of  the 
partnership  presenting  a  plaint.  1  S  L  R 
1901  Col.  380   P  I. 

11  Of  parties — Non-joinder  of  some 
members  of  a  joint  Hindu  family  carrying 
on  and  managing  family  trading  business, 
who  did  not  enter  into  a  contract  with 
others  will  not  make  a  suit  bad.  2  A  L  J 
3—27    A  361    Col    370   P  I. 

12  Of  parties  — Objection  as  to — Cannot 
be  raised  for  the  first  time  in  appeal.  2  N 
L  R  45   Col    1400   P  I. 

18  Of  parties— Purchase  of  equity  of 
redemption   by  mortgagee  in  execution — Sale 

—  Assignment  of  morgagees  entries— Suit  for 
redemption  by  morgagor's  vendees  against 
assignees — mortgagees  legal  representatives 
not  parties.  2  A  L  J  210— A  W  N  (1905) 
P  80    Col  708    P  I. 

14    Of  parties— Putui    lease    under    two 


1 
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Nen-joinder    {Contd.} 

estates  by  virtue  of  two  bases— Subsequont 
broak  up  of  owuerdhip  in  both  eatatos  — 
Liability  feo  mako  owner  of  the  other  par- 
ties to   suit.     9  OWN    G5G    Ool    1121    PI. 

15  Of  parties— Suit  by  mauag-jr  of  a  joint 
Hincu  family — Omission  to  mako  other 
members  parties  to  the  suit.  G9  P  R  1906 
Col   1390     PI. 

16  Of  parties— Suit  by  one  of  two  trus- 
tees.    24    M   290.     See   Malabar  Law    No.  31. 

17  Of   parties— Suit   by  aome   ropresenta 
tives  of  a  widow    against    her    general    agent 
—Paintiff's  wilful   and   deliberate   refusal  to 
make    other    parties    notwithstanding   objeo 
tion,  effect   of.     12  P  R  1905  ool  1375  P  I, 

18  Of  parties  -Suit  origina'ly  bad  for— 
Application  for  amendment  of  plaint  by  ad- 
dition of  parties  -  Discretion  of  Court.  A 
W  N  1905  P  35  col  1392  P  I. 

19  Of  parties  — Waiver  — Accounts— Liabi- 
lity of  firm  acting  as  managing  agents  of 
a  company.     69  P  R  1903  col  1400  P  1. 

20  Of  parlies  —Co-urulans—S-uit  to  vedeem 
hanom. 

The  plaintiff,  one  of  two  urulans,  sued 
for  redemption  of  a  kanom  impleading  his 
co-urulaa  as  a  defendant. — His  co-urulan 
had  granted  a  renewed  kaoom  to  the  defen 
dant,  which  the  plaintiff  alleged  was  inva- 
lid. The  suit  was  decreed.  It  was  urged  for 
the  plaintiff  that  the  suit  shoald  have  been 
dismissed  on  ibe  ground  that  the  plaintiff 
bad  not  consulted  his  oo-uralan  or  asked 
him  to  join  him.  as  co  plaintiff  before  filing 
his   plaint. 

Held,  that  the  frame  of  the  suit  was  not 
open  to  objection.  MARiYIL  RAMAN  NAIR 
V.   K.  M.    NARAYANAN   NAMBUDIRIPAD. 

26  M  461 

21  Of  plaintiffs— Suit  by  one  of  two  co- 
urulans  as  for  redemption.  26  M  649.  See 
Malabar   Lnia   No.   23. 

22  Of  plaintiff— Persons  jDintly  interested 
with  plaintiffs  may  be  made  defendants 
without  proof  that  they  refused  to  join  as 
plaintiff.    29  M  302  col  1384  P  II. 

23  Of  son  in  suit  for  foreclosure  against 
father— Suit  for  redemption.  6.0  0  101  col 
1175  P  II. 

24  Of  sons- Suitby  son  for  declaratioa — 
Attachment  of  joint  Hindu  family—Property 
in  execution  of  decree  ag^ainst  father.  X  0 
C  53  col  428  P  I. 

Non-occupaucy  Raiyat. 

1     Suit    by,    for    recovery     of    possession  — 
Limitation.     31  C  647  col  395  P  I. 
JJon  Proprietor. 

1  Covwiju  Idud—Suit  to  demoli''h  a  kotha 
erected  by  a  Uamin-- Special  damage. 

One    of  the    proprietors   of  a  village  sued 
for    demolition    of    a    kotha    built    by    defen 
dants    Nos.    1    and  2  who    were    non  proprie- 
tary  residents,  on    one     Haria  of    the   g.ora- 
dez 

The  other  proprietors  who  did  net  join 
in  the  suit  were  made  profornxa  defen- 
dants. 


Non  proprietor    (Contd.) 

It  was  found  that  previously  the  sita 
under  the  kotha  was  used  by  certain  pro- 
prietors as  a  cattle  pen  was  allowed  the  de- 
fandants    to    build  tth-j    kotha. 

Hdd,  following  V  \i  52  of  1892,  that  in 
the  absence  of  special  damage  the  suit  was 
not  maintainable.  9  A  661,  12  A  436,  18  A 
115,  78  P  R  1897,  7  P  R  of  1885,  64  P  R 
1886  and  187  P  R  1889  referred  to.  RARI 
V.  PIRBAKHSH.  71  P  L  R  1901=33  P 
K  1901. 

NonSuit 

1  Jurisdiction  of  Indian  Courts  to  non- 
suit, with  leave  to  file  freah  suit,  6  B  L  R 
594  ool  1012  P  I. 

Nou-transferable  holding^. 

1  Sale  of  —  Execution  sale — Ipso  facto, 
void  —  Suit  for  recovery  of  possession  by 
judgment  debtor  —  9  G  W  N  972  Col  1082 
P    I. 

Northern  India  Canal  and  Drainagre 
Act  VIII  of  1873. 

1  See  Act  VIII  of  ia73  Northern  India 
Canal  and  Drainage  Act.     Col  382,  383  P  I. 

North-west  Frontier  Province 

1     Jurisdiction     of   Chief    Court— Punjab, 
to  hear   appeal    from.     50  P  R  1907  Col   1468 
P    II. 
North  Tvest  Provinces  Acts. 

A.  N  VV   P   Act  XVI  of   1865  Revenue 

Courts  Act. 

B.  N  W  P   Act  VIII   of  1873  Canal  and 

Drainage    Act. 
0.    N  W  P  Act  XV of  1873  Munioipalifciea 
Aot. 

D.  N  W;P  Act  XIX  of  1873  Land  Reven- 

ue  Act. 

E.  N  W  P  Aot  III   of  1878  Local  Rates 

Act. 

F.  N  W   P   Act  XVII   of    1878    Feriea 

Aot. 

G.  N  W   P  Act  XII   of  1881    Rent   Act. 
H.    NW  P  Act  XVI  of  ^882  Jhansi  En- 
cumbered  Estates    Act. 

L    N  W  P  Aot   XII  of  1887  Civil  Courts 

Act. 
J.    N  W    P   Act   III   of    188i^   Court    of 

Wards  Act. 
K.    N  W  P  Act  IX    of  1889    N  W  P   and 

Oudh  Kanuiigo  and    Patwaris  Act. 
K»    1  N  W  P  Act  IV    of    1891— Land  Re- 
venue  Act. 
L.     N  W  P  Act  I    of  1895   Municipalities 

Act. 
M.     N  W    P   Act   III    of   1899   N    W    P 

and  Oudh    Court   of     Wards    Act. 
N.     N  W  P  Act  I  of   1900  Municipalities 
I  Act, 

I  O'.     N  W  P  Act  II  of    1901  Tenancy    Act. 

P.     N  W  P  Act  III  of  1901  L  lud  Kevenue 

Act. 
Q.     N  W  P  Act    I  of  1903    Bundlekhand 

Encumbered    Eaiates  Act. 
R.    N  W  P  Act  l.of  1904  General  Clauses 

AQ.t. 
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A-N  W  P  Act  XVI  of  1865  Revenue 
Courth  Act. 

1  Jurisdiction  of  Settlcmmt  Coutt—Setlle- 
nient  Court.,  procedure  of  -Decree  of  Extra  As- 
sistant Coviviissioner  reversed,  loitliout  any 
appeal,  merely  under  verbal  instructions  by 
a  superior  Settlement  Court — rderO  ptissed 
loithout  appeal,   validity   of. 

Tho  plaiutifl,  Secretary  of  State,  claimed 
possession  of  a  piece  of  laod,  whicli  was 
originally  part  of  village  B,  but  had,  subse- 
quently, become  part  of  village  J,  of  which 
the  dofoiidant  was  a  oosharer.  In  the 
3  oar  1870  tho  Extra  Assistant  Commissioner 
bad  also  passed  a  decree  for  tho  said  land  in 
favour  of  tho  predecessor  in  title  of  tho  de- 
fendant. Without  this  order  having  been 
fippealed  against,  the  Settlement  Officer  in 
1872  merely  on  verbal  instructions  received 
from  the  Commission,  r,  issued  notice  to 
the  parties  and  after  hearing  them  reversed 
the  decree  of  the  lilxtta  Assistant  Commis- 
sioner, and  declared  that  tho  land  in  suit 
was  the  property  of  the  Government.  This 
order,  however,  was  not  carried  into  effect 
and  the  land  was  continually  recorded  in 
khasras  of  village  J  in  the  name  of  the  pre- 
d.cessorsof  the  defendant.  The  defendant 
as  well  as  his  predecessors  continually  re- 
in lined  in  possession  till  1894  when  an  at- 
tLinpt  was  made  on  behalf  of  the  plaintiff  to 
lease  the  land  to  cultivators.  la  1896,  there 
vas  a  demarcation  made  on  tho  application 
hy  the  defendant,  and  the  boundary  pillars 
put  up  with  the  consent  of  tho  parties  ac- 
eordiog  to  which  the  laud  in  suit  was  al- 
lotted to  the  village  J.  In  1903  a  fresh 
survey  was  applied  for  on  behalf  of  the 
piiiotiff  which  resulted  in  the  land  in 
d.spute  being  assigned  to  the  plaintiff.  On  de> 
fendant's  refusing  to  give  up  possession  the 
plaintiff    brought    the    present    suit. 

Held,  that  the  order  of  the  Settlement 
Officer  passed  in  1872  without  there  being 
any  formal  appeal  before  him  and  merely 
ut  der  verbal  instructions  by  a  Judge  of  a 
Buperior  Court  was  wholly  irregular  and 
without  j^arisdiction^  being  in  contraven- 
tion of  the  procedure  expressly  laid  down 
for  the  Settlement  Courts,  and  could  not 
therefore  be  considered  a  judicial  decision 
or  accepted  as  a  judicial  adjudication  as 
to  the  title  of  the  plaintiff  to  the  land  in 
suit;:  and  the  mere  fact  that  the  order  was 
passed  after  notice  ta  the  parties  and  after 
the  parties  had  been  heard  would  not  make 
it    a    good   order. 

Held,  further  that  the  defendant  having 
b.en  in  possession  of  land  for  about  36  years 
should  not  be  ejected  unless  the  title  of  the 
plaintiff  was  proved  beyond  reasonable 
doubt.  1  O  C  289  referred  to.  THE  SEORE- 
TARY  OP  STATE  FOR  INDIA  IN  COUN- 
CIL. V.  THAKUR  MOHAR  SINGH.  9  0 
C  301.  ^ 

B     N  V^  P  Act  VIII  of  1873-CauaI  and 
Drainagre    Act. 

1     See  Act  VIII  of  1873  Canal  and  Drainage 
Act  Col :  383   PI.  ^ 

'  2    Ss.,  45,  47^Disiraint—Eesistance—Lam 


NWP  Act  VIII  of  1873    Canal  and 
Drainage"  Act :  (Contd.) 

bardars— Powers  of  lievemie  authority ~ Penai 
Code  Act  XIV  of  1860  S.   180. 

A  Naib  Nuj^ir  was  directed  by  an  Assis- 
tant Collector  directing  ;;  him  to '.  distraia 
for  certain  sums  due  on  nccount  of  canal 
rates.  Ho  was  resisted  by  the  defaulters 
while  attempting  to  distrain.  The  defavtL- 
ters  were  convicted  under  ^section  186  of 
tha    Indian    Petal    Code. 

Held,  that  tho  ©-jr  victio.n  was  good  ia 
law  and  the  informal  nature  of  tho  order 
did  not  render  the  conviction    illegal. 

Held,  also,  that  the  appoin  raent  of  a 
lambardar  d  as  r\ot  deprive  the  Collector  of 
the  power  given  him  by  s^  ction  4,5.  of  Aoh 
Vilf  of  1873  for  rr covering  from  persona  who 
have  actually  used  cai.al  water  the  amount 
due  by   them.     EMPEROR   v.  ABDULLAH 

W  K  A,  1905  p  74=2T  A  499- 

0.    N  W  P  Act  X  V  of  1873  Municipa.. 
lities  Act. 

1     22,   and   A.ct   XV  of  1883,   Section  5S. 

The  acoused  was  convicted  of  the  offenQQ, 
of  building  a  Chabuira  upon  certain  nazut 
land  without  the  permission  of  the  Muni- 
cipal Board  and  was  lined  Rs.  10.  The  de- 
molition of  the  Chnbutra  and  payment  of 
a  recurring    fine    was    also    ordered. 

Held,  that  under  rale  made  under  sec- 
tion 55  sub-sections  I  and  2  of  Act  XV  of 
1883  and  confirmed  by  Local  Government, 
the  conviction  and  fine  are  not  open  to. 
obj^eetion,  '1  he  order  as  to  tKe  demolitioa 
of  the  Chabutra  and  the  payment  of  erecur- 
ring  fine  set  aside  as  illegal.  QUEEN 
EMPRESS   V.  BHULLAN,,    W  N  A,   1901  P- 

2  Sx.  iO  Contract  defective  under  Ma-^ 
nioipalities  Aet  not  binding  though  perform,- 
ed   in   party.     27    A  592   col  a2Q  P  I. 

D.  N  W  P  Act  XIX  of  1873  Laud  R^ 
venue  Aet. 

1  S.   66 -Cess— House- tax^. 

Held,  that  a  payment  described  in  tbft 
village  wajib  ul  arz  as  made  to  the  g^amin^ 
dars  under  the  name  of  '^' ghargbanna,"  be- 
ing a  kind  of  house-tax,  was  a  cess  with- 
in the  meaning  of  Act  No.  XIX  of  1873^ 
and  not  recoverable  unless  recorded  by  tha 
Settlement  Officer  and  sanctioned  by  tha 
Local  Government.  27  A  183  ref.  to.— 
SHANKAR  V.  BALWANT  SINGH.  1907  A 
W  X  247. 

2  S.  77— Cause  of  action— Misjoinder-^ 
Amendment— Privilege— Limitation.  2  A  I* 
J   206   col    1050  P    II. 

3  S.  91— Pre-emption- Wojib-ul'arz— Pre- 
sumption of  entries  in  — Regulation  VII  of 
1822,  Section  9—Evidpvee  Act  {I of  1872),  Sec- 
tions 35,  C  P  C  Act  XIV  of  1882,  sectiotis  2& 
and  582—  Vendor  if  necessary  party  to  a  suit 
for   pre-emption. 

Entries    relating  to    pre-emption  in  a 
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NWP  Act  XlXof  1873  Land  Reve 
venue*Act.    (Contd.) 

Wnjibul-arz  prepared  before  Act  XIX  of 
1873  came  into  force  are  proaumed  to 
be  correct  till  the  contrary  is  proved.  W 
N  All  1904,  p.  117  overruled;  8  All.,  434  fol 
lowed. 

If  the  Wajib  ul  arz  does  not  show  or  if 
it  is  not  otherwise  proved  that  the  pre 
emption  clause  ootitained  in  it  was  merely 
the  embodiment  of  a  new  oontraot  as  to 
preemption  the  reasonable  and  proper  con 
Biruction  of  such  a  docuraoot  is  that  the 
pre  emption  clause  was  merely  the  recital 
of  a  pre-existing  custom  in  force,  and  in 
BUch  a  case  it  is  for  the  defendant  in  a 
Buit  for  pre-emption  to  prove  by  clear  evi- 
dence that  no  such  custom  has  existed  in 
the  village  and  that  the  vendor  and  the 
plaintiff  had  not  agreed  to  be  bound  by 
the   recital.     25   All.,   99   referred    to. 

The  vendor  being  void  of  interest  in 
the  property  sold  is  not  a  necessary  party 
to  a  suit  for  pre-emption.  6  All.  57,  W  N 
All.  1903  p.  239  followed.  RaM  SARUP  u. 
BITAL  PRASAD.  W  N  A  1904,  p.  128 
-«6  A  649 

4  S,  93  and  95,  103 -Jurisdiction  of  Civil 
and  Revenue  Courts. 

The  plaintiS  (zamindars)  brought  this 
suit  against  the  defendant  for  ejectment, 
on  the  allegation  that  the  defendant  had 
got  his  name  entered  by  Revenue  Court  as 
an  occupancy  tenant  of  the  land  in  suit,  in 
revenue  papers,  on  the  death  of  the  original 
occupancy    tenant. 

H'^ld,  that  the  suit  was  cognizible  by 
Civil  Courts,  and  was  not  res  judicata  by 
reason    of    the    order    of    the    Revenue  Court 

—  19  All.  101,  distinguished;  18  All.  270;  19 
All.  452;  20  All.  520,  referred  to.  NIADaR 
V.  DARU  MAL.  W  N  A  1301  P-  204  = 
24  A  153. 

4  a.    S.  112,   113  and    241  (F)-Partition 

—  Trees-  Questions  of  title— Jurisdiction  of 
Civil   Courts. 

Beld,  that  a  Revenue  Court  effecting  a 
partition  of  a  mahal  under  Chapter  IV.  of 
the  N.  W.  P.  Land  Revenue  Act  can  par- 
tition trees  standing  on  the  land  under 
partition.  After  a  ptiitition  has  been  ma  e 
in  accordance  with  the  provisions  of  the 
Laud  Revenue  Act,  and  has  been  coi. firm- 
ed, it  id  •not  open  to  tbe  parties  to  the 
partition  proceedings  to  re  open  the  parti- 
tion hy  a  suit  in  the  Civil  Court;  -9  All 
429  and  13  All  309  overruled  on  the  above 
points.  20  All.  75  referred  ta.  MUHAM-  I 
MAD  «ADIQ  V.  LAUTE  RaM.  W  N  A 
1901,  P  86  =  23  A  291 

5  S.  113  -  Agreement    not  to  partition  not  ' 
binding    upon    heirs   of    parties    to  it-  Ques-  j 
tion     of    proprietary     righ*     Juiisdictiou    of  , 
Civil    Court.     AWN  1905    P    240-28  \   185 
col  615    P  II. 

6  S.    113.  I 
When  iu  partition  proceedings  a  dispute  I 


N  WP  Act  XIX  of  1873  Land   Reve- 
venue  A.ct. ^(Conid.j 

as  to  title  arises"  the  Collector  might  either 
decline  to  grant  the  application  for  parti- 
tion until  the  question  has  been  determined 
by  a  competent  Court  or  proceed  to  inquire 
into  the  merits  of  the  objection  aa  a  Civil 
Court   of   first   instance. 

When  the  Assi.sstant  Collector  limited 
the  parties  to  a  period  of  two  months 
within  whioh  to  hnvo  tha  question  of  title 
decided  and  en  expiry  of  tbe  period  al- 
lowed by  him  proceeded  with  the  parti- 
tion— 

Held,  that  the  Assistant  Collector  was 
nat  iusfcified  in  limiting  the  time  and  had 
no  jurisdiction  to  proceed  with  the  partition 
on  the  expiry  of  two  months  allowed  by  him. 
JAMNA  PR\SADu  F>ALMUKAND.  WN 
A  1901,  P   2  =  26  A  225. 

7  Ss.  113  and    114. 

An  Assistant  Collector  has  two  alterna- 
tives under  section  113  of  the  NWP  Land 
Revenve  Aot,  when  a  question  of  title  arises 
in  proceedit)gs  for  partition.  He  can  either 
stay  proceedings  in  the  partition,  unless  the 
question  in  dispute  has  been  determined  by 
a  eompotent  Court,  or  he  can  himself  pro- 
ceed to  enquire  into  the  merits  of  the  ob- 
jection. When  he  adopts  the  latter  course,, 
his  decision  is  under  section  114,  a  dei>isioa 
of  a  Court  of  a  civil  judicature  of  firit  in- 
stance, and  is  open  to  appeal  to  the  District 
Jud^e  or  to  the  High  Court  under  section 
21  of  the  Bengal  N-W  P  and  Assam  Civil 
Courts    Act. 

In  partition  cases,  for  purposes  of  ap" 
peal,  the  value  of  the  su'j^ot  matter,  if  not 
the  value  of  the  properly  uider  partition, 
is,  at  any  rate,  the  value  of  the  share  which 
the  applicant  wi&hes  to  be  divided  offc 
Where  such  value  exceeds  Rs  5,000,  appeal 
lies  to  the  High  Court.  SUEO  SINGH  v, 
BALDBO  SINGH.  WN  A  1903  P-  37  = 
25  A  277. 

8  Ss  113,  114  anel  241  (f) — QuesMon  ol 
title  raised  befo-e  and  decided  -by  Assistant 
Collector— Suit  in  Civil  Court  for  declaration 
of  title.     28  A  394    col  :  1140  P  H. 

9  S  113-See  22  A  291  No  4  fa)    Supra. 

10  S  114  Partition  pruceedivgs — Jurisdic- 
tion of  High    Court,  to  order  stay   i/  partition. 

Under  section  114  of  the  N-W  P  Land 
Revenue  Act,  the  High  Court  is  only  em- 
powered to  decide  appeals  from  orders  or 
decisions  passed  by  tbe  Colleot>r,  or  the 
Assistant  Coledor,  of  the  Distnob,  where- 
by the  rigtits  of  parties  are  declared.  No 
power  is  given  to  the  High  Court  to  res« 
train  the  Ci)lleotor,  or  A-.si.stant  Collector, 
from  entertaining  an  npplic^ation  for  perfeot 
partition.  MUNAWAR  a  LI  v.  SHaKIR- 
•T  UN  NISSA  BiBl.  AWN  1902  P  221. 
-26  A  Itl. 

11  S  lM~See  25  A  277  No  /,  26  A  394  No 
8  S II pin. 

12  Ss.  132,  241— Civil  and  Revenue  Courts 
-Partition,     AWN    1908  P    274   col  .  1452 

PU. 
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N  W  P  Act  XIX  of  1873  Laud  Reve- 
nue Act.     [Could  ) 

13  Ss.  15i,  190  -Mahnl  takm  under  direct 
vianagiient-  Sent  of  air  land  fixed  by  Collec- 
tor -  Sulc  of  inalml  before  release  from  direct 
tnanogement 

A  malial  was  taken  by  tbe  Collector 
under  direct  manngomeiit  and  the  Jate 
proprietor  was  recorded  aa  ex  proprietary 
tenant  of  the  sir  land  and  his  rent  was 
fixed  by  the  Collector  under  the  provi 
Bious  of  section  190  of  Act  No  XIX  of  1873 
Whiio  still  under  direct  minagement  the 
niahal  was  sold  This  pure*  asor  paid  up 
tlie  arrears  of  land  revenue  due  thereon  and 
possession     was    given    to  him. 

Held,  that  the  purchaser  was  entitled 
to  claim  from  the  ex-proprietary  tenant 
the  rent  fixed  by  the  Collector,  it  was  not 
incumbent  upon  him  to  got  the  rent  fixed 
egain.  HASAN  aLI  KHaN  v.  MAZHAR- 
UL-HAS\N.  4ALJ240-AW  N  1907 
P  61=29  A  318. 

U  194  (I)  and  203-Power  of  Court  of 
Wards  to  sell  property  under  its  superin- 
tendence. 4  A  L  J  495—29  A  589  col  :  714 
P  II. 

15  S  205  (B)— Attachment  of  property  of 
disqualified  proprietor-Profits  accruing  after 
the  release  of  the  property  by  the  Court  of 
Wards      94    A    136   col  -  713   P  IT. 

16  S  2il-N  W  P  Rent  Act.  1881,  Sections 
10,  93,  95—Occupa7Jcy  rights— SvU  by  mort- 
gagee f  rem  occuptncy  tenant  for  possession  and 
for  a  dsclaraiioyi  that  the  defendant  was  not 
occupancy  tenant  of  the  land. 

An  occupancy  tenant  and  his  mortgagee 
can  maintain  a  suit  in  the  Civil  Court  for 
possession  against  an  alleged  trespasser,  but 
they  cannot  obtain  a  declaration  as  to  their 
title.  18  All.,  340;  19  All,  101  and  452; 
20  All.,  520;  W  N.,  AH.,  1901  p  127  referr- 
ed ta.  PADARATH  f.  RAM  GHULAM.  W- 
U  A   1901  p  162-23  A  481. 

17  S  241  (f)— Civil  Courts-To  declare  parti- 
itiou  effected  in  a  Revenue  Cour^t  fraudu 
lent— Jurisdiction  of  Civil  Courts.  25  A 
29  col :    1438  P  II. 

18  S  241  (f) — Suit  to  reo-over  excess  canal 
dues  paid  by  mistake—Claim  arising  out  of 
collection  of  revenue  or  for  sum  realizibla 
as  revenue.     25    A  527    col  ;   383  P  I. 

19  S  241— S  e  23  A  291  Ni  4  (a);  28  Jj 
394  No  8  -i  A  W  N  1903  P  274  No  12  Supra. 

E.  N  W  P  Act  III  of  1878  Local  Rates 
Act. 

1  Right  of  assignee  of  land  revenue  to 
collect  cesses.  AWN  1901  P  16^i)— 23  h 
A  505  col  :   381  P  II. 

F.  N  W  P,  Act  XVII  of  1878  Ferries 

Act, 

1  Ss  13and2a—Feny—G>vernmznt  Noti- 
fication— Limits  of  public  ferry. 

Where  in  a  notification  issued  by  the 
Local  GoverniUQiit  uuder  the  Northern  India 


\  N  W  P  Act  XVII  of  1878  Ferries  Act 

(Gontd.) 

ITorries  Act,  the  distance  within  which  the 
private  ferries  wore  prohibited  from  plying 
for  hire  in  tt:e  ciro  of  a  difitrict  was  givoa 
as  9,438  yards  from  the  limits  up  a  stream  of 
the  ferry  in  question  in  conformity  with 
the   provisions   of  Soctir  n  13    of  the    Act. 

Held,  that  the  very  wide  limits  given 
to  this  particular  firry  were  doomed  suffi- 
cient by  the  Local  Government  to  guard  the 
interest  of  the  lessee  of  the  ferry,  and  con- 
sequently it  reduced  the  prohibited  area  to 
the  space  contained  wittiin  those  limits 
EMPEROR   V.  BABAN.     A   W   W  1905    p! 

G.   NWP  Act  XII 'Of  1881  Rent  Act. 

1  Ss  1,  93  (a)  and  104— Suit  for  rent  — 
Jurisdiction- Part  of  holding  transferred  by 
river  action  to  the  adjoining   province. 

The  plaintiff  sued  for  arrears  of  rent 
for  twa  holdings,  situated  in  the  Ballia 
District,  each  separately  assessed  to  rent  ; 
one  of  the  holdings  was  submerged  by  the 
river  Ganges  and  re-appeared  on  the  Shaha- 
bad  side    of  the  river    in    the    Lower    Bengal. 

Held,  that  the  suit  for  rent  in  respect 
of  this  holding  was  not  maintainable  in  the 
BaJlia  District  within  which  it  was  orignal- 
ly  situated.  W  N  AH,  p.  47,  distinguiphed. 
BENI  PRASAD  KUARI  v.  R\T[JL  THA- 
K^R.    WKA1901  P    74=23  A  282. 

2  S9-N  WP  Tenancy  Act  I  of  1902  S 
22 —  Occupancy   holdi'ig — Succession. 

Under  the  Agra  Tenancy  Act  of  1901 
the  personal  law  of  the  parties  concerned 
is  00  longer  applicable  to  the  case  of  suces- 
sioD  to  an  occupancy  holding,  but  ttie  hold- 
ing descends  to  all  the  male  lineal  descen- 
dants in  the  mile  line  of  descent  of  the  last 
owner  withoutexclusion,  by  the  nearer  of  the 
more  remote.  BHUR\  v.  S\HAB  UD  DIN. 
5  A  L  J  77  =  A  W  N  1908  P  37  =  30  A 
128. 

a  S  9* — Sale  of  ex  proprietary  holding  in 
execution  of  decree,  legality  of  -Rights  of 
purchaser— Suit  for  declaration  for  avoi- 
dance o!  sale— Maintainability  of.  SAL  J 
358   col :    1032  P  II. 

4  S9--New  iBase  to  mortgagee3  by  land- 
lord—  Whether  such  interest  transferable. 
2  A  L  J  583.  S^e  N  W  P  Tenancy  Act  II 
of    1901  No  8. 

5  Si.  10,93,  95— Suit  by  mortgagee  from 
occupancy  tenant  for  possession  and  for 
a  declaration  that  the  defendant  was  not 
occupancy  tenant  of  the  laud.  23  A  4Sl.  Sea 
N    W  P  Tenancy  Act  XIX  of  1873.  No  16. 

6  S-  2§— Suspension  of  revenue  and  rent 
— Lessee's  right    to  suspension. 

When  the  Local  Governm-ent,  under 
section  23  of  the  Rent  Act,  suspends  pay- 
ment of  revenue,  and  wben  suspension  of 
rent  has,  in^consequence,  been  ordered,  a 
lessee  is  entitled  t>  the  benefit  of  the  latLor 
suspeuaiQn.    M4DAN  MOHAN  liAL  v.Blh^- 
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21  W  P   Act  XII  of  1881  Rent  Aot 

(Contd) 

DAR  HUSSAIN.    WNA  1902  P  137  =  24 
A  465 

7  S  Sl^Relinfinishment  oij  notice  in  writ- 
ing —  Relinquishment  of  part  of  holding  — 
Liability  for    rent. 

Section  31  cf  the  N  \V  P  Rent  Act,  1881, 
does  not  lay  down  that  the  only  means 
by  which  a.  teimnt  not  holding  und  t  a 
lease  can  relinquish,  is  by  giving  a  notice 
in  writing  to  the  landlord  or  his  recognized 
agent.  What  it  lays  down  is^  that  if  he 
does  not  do  sc,  he  will  continue  to  be  li- 
able for  the  rent.  The  tenant  may  relin- 
quish the  whole  or  a  portion  of  his  tonancy, 
but  if  he  does  not  do  so  by  giving  a 
notice  in  writirig,  he  oontinuea  to  be  li- 
able   for  the  rent. 

When  the  landlord  takeg  over  a  por- 
tion of  the  holding  and  re  lets  or  occupies 
it,  the  tenant  is  no  longer  liable  for  the 
rent  of  the  portion  so  let  or  occupied. 
WAUIS  KHAN  V  DaULAT  KHAN.  W  N 
A  1902  P  201  =  25  An. 

8  Sa  34,  33,  93{c)Suit  for  cancelment  of 
lease — Ejectment. 

Where  an  agreement  between  the  land- 
lord and  the  tenant  provided  that,  if  at 
the  end  of  any  year,  the  whole  or  any 
portion  of  the  rent  remain  Unpaid,  the  land- 
lord would  be  at  liberty  to  eject  the  tenant 
from  the  said  land  under  the  agreement, 
in  accordance  with  the  rules  of  the  Court 
(hash  i  qaida-i  adalat),  and  the  tenant  fell 
into  arrears  and  the  landlord  brought  a  suit 
under  clause  (c)  of  Section  93  of  the  Rent 
Act  to  car)cel  the  lease  for  breaoh  of  con- 
dition contained    therein. 

Held,  that  reading  clause  (c)  of  Section 
•93  of  Acr,  No.  XII  of  1881,  with  Sectiotjs  34 
and  36  of  that  Act,  it  was  clear  that  no  suit 
would  lie  for  ejecLment  of  a  tenant  by  can- 
celmcnt  of  his  lease  for  forfeiture  by  non- 
payment of  rent,  but  that  when  n.  decree 
for  arrears  of  rent  has  been  obtained  the 
procedure  laid  down  in  Sections  34  and  35 
must  be  followed  and  that  this  was  not  a 
case  in  which,  by  the  terms  of  the  special 
agreement  between  the  parties,  forfeiture 
of  their  lease  would  follow  otherwise  than 
under  the  ordinary  provision  of  the  rent  law. 
DEOSARAN  SINGH,  u.  BALDEO  SaHAI. 
AWN  1902  P  94. 

9  S  35— Execution  of  decree  —  Applica- 
tion to  eject  tenant  '-  Appeal  —  Decree  for 
rent— 28  a  131  Col    1998  P  I. 

10  S  35  —  See  AWN  1902  P  94  No  8 
supra. 

11  Ss.  36  and  39— No  resjudication  in  a 
Civil  Court  for  a  suit  for  substantially  the 
same  relief — Suit  for  ejectment  in  Civil  Court. 
27  A   163  Col  :    1007   P  I. 

12  S.  42— Agra  Tenancy  Act  {11  of  1901, 
Local),  Sections  76,  193 —Landlord  and 
Tenant — Ejecimeni  of  tenant — Execution  of 
decree — Valuation  of  crops — Suit  treated  as 
applicatio7i  to  execute  decree* 


U  W  P  Act  XII  of  1881  Rent  Act 

{Contd.) 

A  land  holder  obtained  on  order  from 
the  Rent  Court  under  Act  XII  of  1881  for 
Ihe  ejectment  of  one  of  his  tenatits.  As  the 
latter  had  growing  crops  on  the  land,  the 
land  holder  applied  to  purchase  them. 
Whilst  this  application  was  pending  the 
Agra  Tenancy  Act,  1901  curne  into  forca. 
An  award  was  made  under  S.^ction  42  of 
Act  XII  of  1B81  and  the  tenant  brought  a  suit 
to  recover  the  amount  awarded.  It  was  con- 
tended that  the  suit  was  not  maintainable 
under  the  new    Act. 

Held,  that  the  contention  had  no  force. 
That  the  award  made  under  the  old  Act 
must  be  deemed  to  be  a  decree  under  Sec- 
tion 76  of  the  new  Act,  and  the  present  suit 
might  be  treated  as  an  application  to  en- 
force the  decree.     JHABBA  LAL   v.  CHANDI 

PRASAD,    2  AL  J  644  =  AW  N  1905  P. 
247. 

13  Ss.  42,  95  and  206--Landlord  and 
Tenant — Ejectment  -Determination  of  the 
value  of  tenant's  crops.  27  A  517  (Jol  :  41 
PI. 

14  S.  43— -Decision  on  application  under 
S  43  of  Act— Suit  for  rent  — Revenue  and 
Civil  Caurt.     25   A  282   Col  :   1007    I'  I. 

15  S.  43— Civil  Procedure  Code  {Act  XIV 
of  1882),  Section  13— Res  judicata— Suit  for 
rent  -  Decision  on  application  under  Section 
45. 

On  an  application  under  Section  43  of 
the  N.-W.  P.  Rent  Act,  there  can  be  no 
decision  as  to  the  liability  of  a  tenant  to 
pay  rent. 

When  a  suit  for  rent  is  brought,  a  pre- 
vious decision  on  an  application  m'lde 
under  the  above  section  does  not  operate 
as  res  judicata  on  the  question  of  the  tenant's 
liability  to  pay  rent.  HAKNAlUlN  SINGH 
V.    RAM    NIHORA.     A  W  N  1903  ?  40- 

16  ^  56 — Distraint  for  damagtis.  24  A 
127   Col  :   908   P  II. 

17  S.  93 -Act  II  of  1901  (Agr%  Tenancy), 
S.  201 — Effect  of  a  repealing  Act  on  a  pend- 
ing appeal— Suit  for  profits  in  a  R- venue 
Court — Effect  of  the  appellate  decree  in  the 
Civil  Court  in  that  suit  as  to  title- - Suhs( quen% 
S2iit  in  Civil  C  nirt  as  to  title — Res  judicata. 

The  appellatits,  who  were  recorded  co- 
sharers  in  a  village  oued  the  1st  resp»udent 
for  their  share  of  the  profits  under  S.  93 
Act  XII  of  1881.  The  assistant  collector 
dismissed  their  suit.  In  appeal,  the  Dis- 
trict Judge  |j  ive  a  decree  in  their  favour. 
This  was  after  the  Tenancy  Act  of  1901 
came  into  force  Subsequently,  the  reapon- 
dents  brought  the  present  suit  in  the  Civil 
Court  for  a  declaration  that  the  appellants 
were  not  the  recorded  co-sharers  in  the 
village.  Toe  Court  of  first  instance  dismiss- 
ed the  suit,  holding  that  former  decision  of 
the  appellate  Court  in  the  rent-suit,  barred 
thp  present  suit.  The  lower  appellate  (.'ourt, 
holding  that  the  suit  was  maintainable  and 
that   S.   201    of  Act   11   of    1901  was  iuappli- 
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K  W  P   Act  XII  of  1881  Rent  Act 

(Gontd.) 

cable,   remanded  the   euifc    for  trial     on     the 
merits. 

Ih'ld,  that  an  appeal,  pending  at  the 
timrt  when  a  repealing  Aot  comos  into  force, 
i^•not  affected  •thereby.  Hence,  S.  201  of  Act 
II  of  lUOl  is  inapplicable  to  an  appeal  aj;ii')st 
a  docree  for  piofiis  filed  under  Act  XII  of 
1881.  The  decision  of  the  appellate  Court, 
in  a  sui  t  for  profits  brought  in  the  Court  of 
Revenue,  under  S.  93  of  Act  XII  of  1881, 
ahiliough  it  is  the  decision  of  a  Civil  Court, 
has  no  higher  effect  than  if  it  were  the 
decision  of  the  Court  of  first  instance,  that 
is,  of  the  Revenue  Court.  Consequently,  the 
decision  of  that  Court  regarding  the  question 
of  title  i«  that  suit,  is  not  conclusive  as  be- 
tween the  parties  to  that  suit  and  cannot 
operate  as  res  judicata  in  a  subseque  it  suit 
brought  in  the  Civil  Court,  in  which  the  pro- 
prietary title  of  the  parties  is  in  question, 
18  A  27  referred  to,  29  A  601    followo.i       IN  A 

yat  ali  khan  v.  murad  ali  khan,  a 
WN  (1905),  103  =  2  AL  J  283=27A.  569- 

18  S  93  (a)— Suit  for  arrears  ot  rent- 
Condition  for  maintenance  of  suit.  2  A  L 
J    1   Col:    2039  P  I. 

19  S.  93  (a)— Custom  allowing  remission 
or  abatement  of  rent — Plea  in  a  suit  for 
rent— 23    A  270   Col:     736   P  II. 

20  S.  93  (a)— Suit  for  rent  under  S.  93 
(a)  of    Act.     23    A    277   Col  -.     1730  P  I 

21  S,  (a J — 93  [c)  {cc).  Suit  by  a  Muafidar 
against  another  Muafidar  for  plaintiff's 
share  of  assigned  revenue  collected  by  defen- 
dant. 

Held,  that  a  suit  by  a  muafidar  against 
another  muafidar  for  plaintiff's  share  of 
assigned  revenue  collected  by  the  defendant 
as  Lambardar  falls  within  the  purview  of 
clause  (i.)  of  section  93  of  the  N  •  W  P. 
Rent  Act.  W  N  All,  1893,  p.Ml02  dissented 
from.  SHEOD\USHAN  DAS  v.  aHSAN 
ALI  WNA.  1904,  p  129  =  26  A  570 

22  S  95  (m)  and  (n)  —  Suit  for  dispos 
session  and  mesne  profits — Jurisdiction  ef  Civil 
and   Revenue   Courts. 

The  plaintiffs  alleging  that  they  were 
lessees  of  certain  property  from  some  of  the 
defendants,  landlords,  who  alienated  a  por 
tion  of  tbe  leased  property  to  the  remain- 
ing defendants,  against  their  rights,  brought 
a  suit  in  a  Civil  Court  against  the  lessors 
and  the  transferees  from  the  lessors  for 
recovery  of  possession  of  the  property  so 
alienated  and  for  damages  or  mesne  profits 
resulting    therefrom. 

In  the  High  Court  it  was  pleaded  that 
Civil  Court  had  no  jurisdiction  to  try  the 
fiuit. 

H'ld,  that  according  to  the  provisions 
of  section  95  clause  (m)  of  the  Rent  Act  1881 
the  suit  a?  irara^d  was  not  one  which  could 
have  been  brought  in  a  Court  of  Revenue. 
SUKHDEO  PRASAD  u.  SHEOBHAJAN.  A 
W  N  1904  P  172 

23  Ss  93  and  95 — Jurisdiction  of  Civil  and 
Bevenue  Courts. 


N  w  p  Act  XII  of  1881  Rent  Act 

{Cont(i) 

The  plaintiffs  (zimindars)  brought  thia 
suit  against  the  defendant  for  cj'jctment,  on 
the  allegation  that  the  defendant  had  gofc 
his  name  entered  by  Revenue  Court  as  an 
occupancy  tenant  of  the  land  in  suit  ia  re* 
venue  papers  on  the  death  of  the  original 
occupancy  tenant. 

Held,  that  the  suit  was  cognizable  by 
Civil  Court  and  was  not  res  judicata  by  rea- 
son of  the  order  of  the  Revenue  Court.  19 
All,  101,  distinguished.  18  All.,  270;  19 
All,  452;  20  All.,  520,  referred  to.  BARU 
MAL  V.  NIADAR.  W  N-,  A-,  1901  P  127 
=  23  A  860 

24  S  93  -See  23  A  282  No  2,  23  A  481 
No   5   A    W  N   1902    P  94   No  8  supra. 

25  S  94 — Suit  by  assignee  of  profits — 
Acknowledgment.  AWN  1902  P  34  col  : 
1775    P  I. 

26  S.  95— See  23  A  360  No  23  Supra. 

27  S  lOi—See  23   A  232  No  1    supra. 

28  S  148— Suit  by  iuterveoer  23  A  434 
col  ;    1766   P  I. 

29  S  148~Limitation — Suit  for  declaration 
of  title  to  immovable  property. 

The  proviso  attached  to  section  148  of 
Act  XII  of  1881  was  intended  to  refer  only 
to  the  title  to  receive  the  rent  which  had 
been  put  in  suit  between  the  landholder 
and  the  tenant,  and  to  claim  which  the  ia- 
tervenor  had  come  forward.  It  does  not 
govern  a  suit  for  a  declaration  of  title  to, 
and  possession  of,  immovable  property  filed 
by  the  land  holder  or  the  intervener.  23  All., 
434  overruled  ;  W  N.,  A  ,  1885,  p  261  ;  17 
All.,  347  ;  5  W  R  ,  Act  X  Rulings,  85;  7 
W  R.,  C  R.,  152;  25  W  R.,  48L  followed. 
RAM  LAL  v.  MUNAWAR  SHAH.  A  W 
N1902P  204  =  25  A  88. 

30  S  174  'Lease  by  Collector— Proceedings 
conitmnced  b  'fore  the  passing  of  Act  II  of  1901 
— Terminati')'i  of. 

In  executing  a  decree  of  a  Rent  Court, 
the  Collector,  purporting  to  act  under  S. 
174  of  the  N  W  P  Rent  .^ct,  made  a  lease 
of  the  property  of  the  j  idgment-debtor, 
after  the  passing  of  the  Tenancy  Act  II 
of  1901.  In  a  suit  brought  to  set  aside  the 
lease,  held  that  the  execution  proceedings, 
having  commenced  before  the  passing  of 
the  new  Act,  shuuld  have  been  completed 
under  that  Act  and  the  Collector  could  grant 
a  lease  of  the  property  insteai  of  selling  it 
GHULAM  ABB\-^  v.  ABDULLA  KHAN. 
6  A  L  J  472=^A  W  ^^  1908  P  219- 

81  S  178,  181,  liJ-2  and  196— Jurisdiction 
of  Civil  C  urts.  AWN  1903  1'  183—26  A  23 
Col  1421  P  II, 

82  S.  189 

The  words  in  section  182  of  the  N  W 
P  Rent  Act  1881 'in  which  tbe  rent  pay- 
able by  the  tenant  has  been  a  matter  in 
issue  and  has  been  determained'  include 
cases  in  which  the  que.^tiou  whether  any 
rent  at  ail  is  payable  by  the  tenant  has 
been   a   matter  ia  issue   and  has  been   deter* 
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K  W  P  Aot  XII  of  1831  Rent  Act 

(Conld.) 

mined.  21  A  247  reforred  to.  BENI  VRk- 
SaD  KUAIII  u.  BATULAN  BIBl  W  N  A 
I90I  P  75-23  A  283. 

83  Ss  1U2  and  196— See  3G  A  23  Nj  31 
supra. 

34  Ss  206,  302 — Jurisdiction — Revenue 
Court— Appeal.  AWN  1902  P  15G  col  :  1401 
PII. 


H)    N  W.  P  Act  XVI  of  1882,  Jhansi 
ncumbered  estate^  Act. 


1  S  8  (c)  (l)~Mortgage  by  a  disqualified 
proprietor — buit  after  disqualification  is  over. 
30   A  38   col  ;    287  P  I. 

(Ij  N  W  P  Act  XII  of  1887  Civil  Courts 
Act. 

1  S  11 — Jurisdiction — (jonstruction  of  sta- 
tutes--Transfer.     25    A  183  col  :  909  I'  II. 

2  S  17 — Transfer  of  a  locality  to  the  juris- 
dion  of  a  different  Judge.  AWN  1905  P 
199  col  :   788   P  I. 

8  S  21— Partition-  Determination  by 
Revenue  Court  of  question  of  title.  25 
A  277  See  N  W  P  Act  XIX  of  1883  Land 
Revenue   Act  No  7. 

(J)   N  W  P   Act  III  of  1889,  Court  of 
Wards  Act 

1  Lunatic — Unsoundness  of  mind,  Deg- 
rees of  — Managenaent  of  affairs— Incapability 
of.    AWN  1905  P  8  Col  :  67  P  I. 

(K)    N  WPAct  IX  Of  1889N.W.P.  and 
Oudh  Kauungo  and  FatWaris  Act. 

1  S.  9,  13.  16— Suit  for  recovery  of  patwari 
rate  from  under  ptopriet,or--Jurisdictioa  uf 
Rent  Court.  HOC  326,  See  Oudh  Rent 
Act  XXII    of  1886   S  108. 

(Kl)    N.W.  p.  Act  IV  Of  1891  land  Re- 
venue Act 

1  Ss  3,  87,  91 — Cause  of  Action — Mia- 
ioinder — Amendment — Privilege — Limitation 
2  A  L  J  206  col  :    1050   P  II. 

2  Ss.  56,  86— Payments  recorded  in  the 
Wajib  ul  ar2  as,  Muhtarifa.  27  A  183  col: 
380   P  II. 

3  S  113 — Agreement  not  to  partition  not 
binding  upon  heirs  of  parties  to  it.  A  W 
N  1905  P  240—28  A  185    col  :    015    P   II. 

4  S.  233  (m) — Suit  for  value  of  'property 
wrongfully  sold  for  an  arrear  of  revenue — 
Jurisdiction- -Gi^v il  and  R -venue  Courts. 

The  plaiutif?  sued  to  recover  from  a  Naib 
Tahsildar  and  twa  zimindars  the  valuo  of 
certain  CAtLlo,  which  he  alhuj;  ;d  \m\<\  been 
wrongfully  sold  by  the  Naib  tahsildar  for 
the  realization  of  arrears  oi  (Jruvecumeu 
revenue    due    by  the   zamiudais. 

Hdd,  that  no  such    suit  would    lie    in     a 
civil  court.     19      A     127      followed.     HaNU 
MAN    PRASAD    V.     MUHAMMAD     IsHAQ. 

1905  A  w  N  229 ;  28  a  137. 


(L)N  WP  Act  I 
ties  Act. 


of  1805  Municipali- 


1  S  do  A—N'Xessihj   of  notice. 

A  court  has  no  jurisdiction  to  try  a  suit 
against  a  Mur)icip  ility,  when  the  notice  of 
suit  required  by  section  40  A  of  the  N  W  P. 
Muuicipaliiies  Act,  1895,  has  not  bjou  serv- 
ed on  the  Muriicipiliiy.  Thj  suit  ought  to 
bo  dismissed  evjn  on  appeal  if  tho  abionco  of 
notice  has  booi  brought  to  tho  notico  of 
the  appollato  court  at  tuo  hevring  of  the 
appeal.  GUl^  PRASAD  v.  THE  AlUNICl- 
PAL  BOARD  OP  FARUKHABAD.  W  If 
A  1901,  P  105 

2  S.    69   {2)— Offence  under   Special    Act. 
Where  an  off^jnce  is  an    offence    uridyr    a 

Special  Act,  thj  guilt  cf  tho  accascd  ought 
to  be  strictly  proved.  ABDUL  GHANI  u. 
THE   KING     EMPEROR      2  A  L  J  411. 

3  S.  87  -Re  erection  of  building  abutting  on 
a  public  street. 

Hdd,  that  converting  an  open  verandah 
abutting  on  a  public  street  into  rooms  by 
filling  up  tho  arches  with  bricks  is  re  erec- 
tion of  a  building  within  the  meaning  of 
section  87  of  the  Nortli- Western  Provinces 
and  Oudh  RfuuicipUities  Ac^,  1900.  EM- 
PEROR   V.    JAGARNATH     PRASAD.     A   W 

N  1901  P  233- 

4  Ss.  88,  lo2—Njlice  issued  by  Municipal 
Board^Suit  for  declaration  of  title  —Regis- 
tration ultra  vires. 

It  is  the  right  of  every  subject  of  Hia 
Majesty  to  institute  a  suit  in  rcspccl  of  the 
title  to  property  in  His  Majesty's  Courts', 
and  such  right  cannot  be  circumscribed  by 
the  provisions  of  a  local  Act  IIkc  ih^  Muni- 
cipalities Act.  Hence,  where  a  bona  fide 
question  of  title  to  property  ha,s  boon  raised 
by  a  party  who  claims  such  title,  tho  Civil 
Courts  are  tho  proper  courts  to  adjudicate 
upon  the  claim,  and  the  right  to  litigate  in 
the  Civil  Court  is  in  no  way  curtailed  by 
provisions  of  S.  152  of  the  Muuicip  ilitiea 
Act.  MAHIMaRaNJAN  ROWu.  MUNICI- 
j  PAL   BOARD  OF  BENARES.     1  A  L  J    377- 

I  (M)  N  W  p  Act  III  of  1839,  N  W  P  and 
j  Oudh  Court  of  Wards    Act. 

1  S  8  (d)  (1) — Lunatic--Ui. soundness  of 
mind,  Degrees  of — Management  of  affairs — 
Incapality  of.  AWN  1905  P  8  col  ;  67 
P    I. 

2  Ss  9,  35  and  47— Power  of  Court  of 
Wards  to  sell  property  under  its  superinten- 
dence.    4  A  L  J. 4^5-29  A  589  col  -  711    PII. 

3  S  22  -Allowance  of  w  ird  granted  by 
Court  of  wards.  7  0  C  174  col  :  1157  P  I. 
(N)  N  W  P  Act  I  Of  1900,  Municipali- 
ties   Act 

1  6's  3,6,  87  — MunicipalHy  -Rules  under 
Section  87  — Previous  smction  of  the  Mu  tiot- 
pal  B  )ard  tobe  obtained  to  erection  or  reerec- 
tiun  of  building. 

Where  a  rule  under  section  87  of  the 
N  W  ?  and  Oudh  Muuicipalities  Act,  requir- 
ed that  tho  previous  sanction  of  tho  Muui. 
pal  Board  be  obtaiued  to  the  erection  or   re* 
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N.  "W.  P.  Act  I  of  1900,  Municipali 

ties  act  (Conid) 

erection  of  any  building  in  the  civil  station: 
Hcld^  that  tho  rule  did  not  apply  to 
the  enclosing  of  a  small  space  adjoining  one's 
house  with  screens  of  canvas.  KAIMTA  NATH 
V.  THE  MUNICIPAL  130ARD  OF  ALLAHA- 
BAD.  W.  N  A.,  1905,  p.  252-2  AlJ 
276-28  A  199 

2  S  9  — Transfer  by  occupancy  tenant — Right 
to  make  usufructuary   mortgage. 

Held,  that  the  second  paragraph  of  sec 
tion  9  of  the  N  W  P  Rent  Act  is  no  bar  to 
creation  of  a  usufructuary  rrortgage  of  an 
occupancy  holding  by  the  tenant  having  the 
right  of  occupancy.  15  All.,  219  (F  B).  fol- 
lowed ;  6  All.,  495  (F  B)  ;  7  All.,  8CC  (F  B], 
referred  to.  BRIJ  MOHAN  DAS  v.  'ALGIJ. 
W  N.  A.,  1903.  p.  192=26  A  78.   " 

8  S.  17 — Suit  against  Mimicipal  Board — 
Misdescriytion   of  defendant. 

Where  a  suit  is  instituted  against  a  Mu- 
nicipal Board,  it  must  he  brought  in  the 
corporate  name  of  the  Board  and  not  in 
the    name   of  the  Chairman      ?   A    296   and 

16  M  296  referred  to.  SANTAN  v.  THE 
CHAIRMAN,  MUNICIPAL  BOARD,  ALLA- 
HABAD,  AWN  (1908)  165. 

4  S.  47— Contract  defective  under  Muni- 
cipalities Act  not  binding  though  perform- 
ed   in    part.     27  A  592  col  320  P  I. 

5  S.  {47— Contract— Mode  of  execution  by 
Board. 

Where  a  contract  entered  into  with  a 
Municipal  Board  for  the  supply  of  material 
for  road-making  was  endorsed  both  by  the 
Secretary  and  the  Vice  Chairman  of  the 
Board  and  this  endorsement  referred  to  the 
contents  of  the  contract  and  its  confirm- 
ation; 

Held,  that  this  was  a  sufficient  com- 
pliance with  the  requirements  (1  siutioa 
47  of  the  Municipalities  Act.  THi:i  MUNI- 
CIPAL   BOARD    OP   NAJIB\BAD  t;.  SHEO 

NARAIN.  4  AL  J216  =  A  WN1907P88 
=  29  A  347. 

6  S.  49— Suit  against  a  Municipal  Board  — 
Whether  notice  necessary  in  the  case  of  a 
suit  for  an  injunction  against  an  act  threa- 
tened.    28  A  600  col  1341  P  II. 

7  S.  87  (1)  and  147— Public  place. 

The  words  'public  place'  in  section  87 
(1)  N.  W.  P.  Municipalities  Act  means  a 
place  to  which  the  public  have  a  right  of 
access,  by  permission,  usage,  or  otherwise, 
not  merely  a  place  which  any  member  of 
the  public  is  physically  able  to  walk  upon 
or  any  place  which    lies  open  to   public  view. 

17  All.    166,    referred  to. 

A  person  cannot  be  convicted  under 
section  147  N  W  P  Municipalities  Act  1900, 
for  not  complying  with  a  condition  subject 
to  which  permission  was  given  to  him  by 
the  Board  when  no  permission  was  neces 
sary  or  the  condition  was  an  illegal  one. 
BBAIRON  NATH  v.  THE  M  U  N  I  P  A  L 
BOARD   OF   BENARES.     W  N   A  1901  p. 


N  W  P    Act  I  Of  1900,  Municipali- 
ties act    (Contd.) 

8  S.  87  and  132— Altering  a  wall  without 
the  sanction  of  Municipal  Board  — Abutting 
or  adjoining  a  public  road.  AWN  1901 
P    203   col   2147   P    I. 

9  S.   87-28    A    199.     See  No  1  supra, 

9  (a)  Ss,  88  and  148—'*  Street  "—Au'hority 
of  Municipal  Board  to  order  removal  of  build- 
ings. 

In  the  year  1881,  with  the  express  per- 
mission of  the  Municipal  Board,  A  con- 
structed two  walls  upon  ground  which  had 
formerly  been  a  public  way.  More  than  20 
years  later  the  Municipal  Board  served  a 
notice  on  A,  purporting  to  be  undirS.  88 
of  the  Municipalities  Act,  1900,  requiring  A 
to  demolish  the  said  vpalls.  On  suit  by  A 
for  a  declaration  of  his  right  to  keep  the 
walls  standing,  it  was  found  by  the  lower 
appellate  <ourt,  agreeing  with  the  Court  of 
first  instance,  that  the  walls  in  question  did 
not  overhang,  or  project  into  or  encroach 
upon  a  street. 

Held,  that  upon  this  finding,  behind 
which  the  Court  could  not  go  in  second  ap- 
peal, the  Municipal  Board  was  not  authoriz- 
ed in  issuing  any  notice  under  S.  88  of 
the  Municipalities  Act  requiring  the  demoli- 
tion of  the  walls  in  question.  AIjOHI  DIN 
V.  THE  MUNICIPAL  BOARD  OF  ALLAHA- 
BAD.   4  A  L  ;  8  -A  W  N  1907  P  2 

10  S.  88  (l)-Definition-"  Street".  30  A 
70   Gol:  1341    P  II. 

11  Ss  90  and  91— Acts  done  by  a  Muni- 
cipal Board  of  public  health  under  its  statu- 
tory powers.  AWN  1905  P  79  Col  ;  1422 
P  11. 

^2  Ss.  128,  132— Unreasonableness  of— 
Bye  law.     24    A  439    Oul  :   326    PIl. 

13  S.  132— See  A  W  N  1901  P  203  No  8; 
24  A  439    No  12    Supra. 

14  S.  147 — Muyiicipality— Offence  against 
-  -Punishment — Fine — Recurring  fine  -  Fine 
in   advance. 

It  is  illegal  to  pass  a  sentence  of  recurr* 
ing  fine  in  advance.  There  must  be  proof 
of  a  continuing  offence  before  the  jurisdic- 
tion of  a  Magistrate  to  make  such  aa 
order  arises— 27  Cal,  565,  followed.  KING- 
EMPEROR  V.  WAZIR  AHMAD.  W  N.  A 
1092  P  70  =  24  A  809. 

15  S.    147-A  W  N    1901   P  56  No  7  supra, 

16  S.    148— A  W  N    1907  P   2  No    9  supra, 

17  Ss   152  and    87, 

Section  152  of  the  North- Western  Pro- 
vinces ond  Oudh  Municipalities  Act,  1900 
provides  that  no  prohibition,  notice  or  or- 
der upder  section  87  of  the  Act  is  liable  to 
be  called  in  question  ortherwise  tliau  by  aa 
appeal    under     section    152,     EMPEROR    v. 

SHADL     W.  N.  A.    1904.    p.  67  =  26  A 
886. 

18  S  167-N  V/-P  and  Oudh  Municipa- 
lilies  Act  {I  of  1900  Local) ,  Section  167— Con- 
struction of  per  at  enactment — Cattle  trespas- 
sing in  absence  of  owner-  Injury  to  land  mere- 
ly not  an  ingredient  of  offence. 
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H.  W  P    Act  I  of  1900.  Municipali 
ties  act     (Could  ) 

A  patiitivo  enactment  must  always  bo 
strioHy  construed, 

Hdd,  that  the  conviction  of  the  ac- 
cused Under  seotiou  1G7  ot  the  N  W  \?  and 
Oudh  Municipalities  Act  for  his  cattle  tres- 
passing in  the  compound  of  another  person's 
house  was  illegal,  for  to  read  this  section 
as  applying  to  injury  to  land  is  a  gross  mis- 
interpretation. The  scope  of  the  section  is 
to  prevent  danger,  alarm,  or  annoyance  to 
persons  only  KING-EMPEROR  u.  PATAN. 
PIN.  A.  W.  N.  190i  P  19. 

19  S  187 — Municipality —  Municipal  elec- 
tion— Petition  to  set  aside  election  of  successful 
candidate- -Costs  awarded  to  successful  parly 
— Suit  to  set  aside  order  awarding  costs- - 
Jurisdiction  of  Civil   Court. 

G  and  C  were  candidates  for  Municipal 
election  at  Agra.  C  v?as  elected,  whoreupoa 
G  filed  a  petition  to  sot  aside  the  election. 
The  Magistrate,  while,  dismissing  the  petition, 
directed  under  Rule  40,  Sub-rule  7  of  the 
Election  Rules,  that  G  should  pay  C  the 
costs  which  ho  had  been  put  to  iu  resisting 
G's  petition. 

Held,  that  there  was  nothing  in  the  Sub- 
rule  7  or  any  other  part  of  the  Election 
Rules,  which  gave  the  Magistrate  any  power 
waterever  to  award  costs  to  be  paid  by  the 
defeated  petitioner,  and  that  the  order  of 
the  Magistrate  to  this  extent  was  made 
wholly  without  jurisdiction,  and  the  party 
against  whom  the  order  to  pay  costs  was 
made  was  competent  to  sue  in  a  Civil  Court 
to  have  so  much  of  the  Magistrate's  order  as 
related  to  costs  set  aside,  CHANDRA  BHAN 
u.  GIRWARL\L,  3ALJ420  =  AWN 
1901  P  97  =  28  A  475. 

N  W  P  Act  II  of  1901— Tenaney  act. 

1  Application  of  Oil  R  3— S  45  G  P  C 
to  rent  suit— Landlord  and  tena  nt— Misjoin- 
der of  causes  of  action.  29  A  18  col  :  1419 
P  I. 

2  No  appeal  from  an  order  of  remand  in 
a  suit  or  proceeding  under  the  Act.  A  W 
N  1905  P  IttS   col  1228  P  I. 

8  Order  of  Collector  setting  aside  sale 
under  0  XXI  R  92  S  213  0  P  C— Order  set- 
ting aside  sale  as  initio— Appeal.  AWN 
1905    P    55   col:    1133  P  I. 

4  Rent  Act — Suit  for  possession  by  mort 
gage  in  Civil  Couns — Mortgagee  ejected  after 
death  of  tenant  by  Revi-nue  Court.  A  W 
N  1905    P  178    col:    1452    P  II. 

^  Ss4  [5)  and  32  (2)  Chapter  Ill^Parti- 
iion  of  rent-free  holding  —Suit  inintainable. 
S  32  (2)  does  not  apply  to  a  rent-free 
grantee  but  falls  within  Chapter  III  which 
deals  with  division  devolution  and  transfer 
of  tenancies,  A  tenant  dies  not  inolude  a 
rent  free  granteo.  A  suit  for  partition  of  a 
rent-free  holding  is  maintainable  in  the  (Mvil 
Court.  AWN  1908  P  197  approved.  SAGAR 
MaL  V,  MAKHAN  LAL.    6  A  L  J  784. 


I  N.  W.  P    Act  II  of  1901.  Tenancy  act 

I  {Contd  ) 

'       6     Ss   8  and  22-- Agra    Tanancij  Act    (11   of 

I  1001,    Local),     SectLon,^   8,     20,    2i—L-i)i<Llord 

,  and  Tanant— Occupancy      tenant— T>-nant     at 

fixed     rate— Occupancy     rights— Succession  — 

Sister —  Widow. 

In  the  absence  ot  mate  lineal  descen- 
dants of  an  occupancy  tenant  his  widow 
succeeds  to  his  occupancy  holding  and  his 
sister  has  no    right    to    it. 

A  tenant  at  fixed  rate  referred  to  in 
section  20  of  the  Agra  Tenancy  Act  is  a 
tenant  described  in  section  8  of  the  Act, 
and  not  a  tenant  who  under  a  contract 
with  the  Zamindar  holds  at  a  fixed  rate 
of    rent.     BACHCHI     V.      BACHCHI.     W  N 

A  1906  P  219-3  A  L  J  613  =  28  A  747- 


7  S.  9-Agra  Tenancy  Act  (11  of  1901,  Local) 
Section  9— Landlord  and  Tenant— Fixed  rate 
tenancy — Enquiry  as  to  whether  recorded  per- 
son is  fixed  rate  tenant— Jurisdiction  of  Court. 

The  provisions  of  section  9  of  the  Agra 
Tenancy  .Act,  1901,  bar  a  Court  from  inquir- 
ing whether  a  man's  name  was  entared  at 
the  last  revision  of  settlement  merely  with 
the  consent  of  the  real  fixed  rate  tenant, 
the  language  of  the  section  being  clear  and 
imperative,  MULAI  SINGE!  v.  RAJWANT 
SINGH.    3AL  J  842  =  AWN1906  P 

68 

8  59  and    20    Act   (XII  of    1881)-UsU' 

fructuary  mortgage — Tenancy   determined 

Lease  to  mortgagees  by  landlord— If  interest 
transferable. 

A  occupancy  tenant  had  made  a  usufruc- 
tuary mortgage  of  a  portion  of  his  holding 
and  there  was  an  arrangement  between  him- 
self and  the  mortgagees  as  to  payment  of 
the  rent,  and  the  rent  fell  into  arrears,  ia 
consequence  of  whiah  the  landlord  ejected 
the  tenant  and  determined  the  tenancy  and 
granted  a  new  lease  to  the  mortgagees,  held 
that  having  regard  to  the  nature  of  the  pro- 
property,  a  suit  for  redemption  of  the  usu- 
fructuary mortgage  by  the  evicted  tenants 
would  not  lie.  S  9  of  Act  XII  of  1881  and 
S  20  of  the  Tenancy  Act  of  1901  forbid  a 
transfer  of  the  interest  created  by  the 
lease.  The  Tenancy  having  been  duly  and 
legally  determined,  the  landlord,  who  was  a 
party  to  the  suit  for  redemption,  was  entitled 
to  retain  the  present  lessees  as  his  tenants. 
KEHAR  V.    HASAN   ALI    KHAN.     2  A  L  J 

CO  O 

I  9  S  20— Laniard  and  Tenant— Occupancy 
righ  s.  Transfer  of —Relinq^ulshm^nt  of  tenancy 
— Landlord's  right  to  eject   transferee. 

!  Section    20  of  Act    II    of    1901    expressly 

provides  the  interest  of  an  occupancy  ten- 
ant shall  not  ba  transferable  iu  execution  of 
a  decree    of   a  Civil    Court. 

A  transferee  from  ati  auction  purchaser 
at  a  sale  of  such  rights  held  by  a  Civil  Court 
in  execution  of  decree  can  claim  uo    title   to 

■  such  rights,  and  the  landlord  in  whose    favor 

■  occupancy  tenant  relinq.aisbes  the  tenancy 
after  the  sale  can  eject  the  auctiou-puschaser 
and  his  transferee.    MA  DAN   LAL  v.  MIX- 
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N    w    P    Act    II  of  1901,    Tenancy    N.  w.  p.  Act  II  of   1901,  Tenanov 
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tlAlMiNtAb  aLINASDJ  KTTaN.  W  N  A„ 
1906  p   182    8  A   L  J  476    28  A    696 

10  S.  'H\  -Usufructuary  viortgage  of  occu 
ipancy   right -.-Construct  Ion  cf  dred. 

In  a  bond,  it  was  coveimntcd  that  the 
creditor  should  bo  placed  in  possession  of 
the  "land  ir.ortgHge,"  in  case  default  is 
made  in  payraont  c>f  interest,  and  that  "the 
land  iDo-^tgaged  shall  remain  hypotheeafced 
and  pledged  in  lieu  of  iho  amount  of  debt 
60  long  US  it  is  not  paid  off." 

Ildd  that  the  bond  should  not  bo  deem- 
ed to  be  a  deed  of  usufructuary  mortgage 
until  default  is  made  in  the  payment  of 
interest,  and  "the  land  mortgaged"  meant 
"the  land  when  mortgaged."  Proprietors 
whoee  proprietary  rights  had  been  rendered 
subject,  to  a  deed  of  usufructuary  mortgage 
became  ipeo  facto  tenants  with  rights  of 
occupancy,  and  S.  20  of  the  Agra  Tenancy  Act 
forbids  the  mortgage  of  interest  held  by  oc- 
cujiancy  tenaDts,  Hence  the  creditors  could 
not  be  put  in  possession.  The  above  bond 
■was  executed  before  the  Agra  Tenancy  Act 
came  into  force,  but  default  in  payment  of 
interest   was  made   after  it. 

Held  the  Agra  Tenancy  Act  should  govern 
the  ease.— HAR  NANDAN  RAI  v.  NAK- 
CHHEDI  RAT,   8  A  L  J.  691- 

11  S.   20  Mot t gage  of   Occupancy   Holding 
The    point     at   issue    was     whether    the 

holder  of  a  usufructuary  mortgage  created 
over  the  interest  of  an  occupancy  tenant, 
after  the  Agra  Tenancy  Act  came  into  force 
can  sue  for  redemption  of  a  pior  usufruc- 
tuary mortgage  over  the  same  holding  crea- 
ted   before    the    passing    of    Act. 

Held  that  the  second  mortgage  was  in- 
valid and  unlawful  and  the  mortgagee  ac- 
quired no  rights  in  respect  of  the  mort- 
gHged  land  sought  to  be  redeemed  and  was 
in  no  way  entitled  to  claim  redemption  of 
the  prior  mortgage  under  the  Transfer  of 
Property  Act.  BANAMALI  PANDE  v.  BI- 
SHEbHAR   SINGH,  3  A  L  J  732. 

12  S.  20,  21,  31— Occupancy  holding- 
Usufructuary  mortgage,  AWN  1907  P  76 
—  4  A  L  J  306—29  A  327   eol  286  P  I. 

18     S.  21— Mortgage   of  occupancy    holding. 

The  Agra  Tenancy  Act  has  no  retrospec- 
tive effect.  An  usufructuary  mortgage  of 
occupancy  holding  made  before  the  Act  is 
not  rendered  invalid  by  S.  21,  although  that 
section  prohibits  such  mortgages.— BABU 
LAL    V.    RAM    KALI,    8  A  L  J  40- 

14  S.  22 -WidoiD  acquiring  right  in  cecu 
pavcy  holding  before  the  Act— Effect  of  re 
marriage— Contract  Act  (IX  of  1873)^S.  21  — 
Mistake   of   Law. 

A  widow,  who  succeeded  to  the  rights 
of  her  husband  in  an  occupancy  holding, 
before  the  new  Tenancy  Act  came  into 
force,  could  not  lose  it,  after  the  passing 
of  the  new  Act,  on  account  of  her  re  mar- 
riage. 

Where  the  parties  bonettly  believed  that 
the   plaintifi    has   lost  her   right   to   the   oc- 


cupancy rights  of  her  husband,  by  reason 
of  her  second  ninrringc,  and  there  was  no 
fraud  or  rnisropriscni.ation  by  tho  defend- 
ant :somindHr,  and  tho  plaintif!  agreed  to 
take  tho  land  on  an  increased  rate  of  rent 
under  a   lease  — 

Hold  that  the  lease  could  not  be  set 
aside,  as  it  was  a  contract  entered  into 
between  the  parties,  by  reason  of  an  inro- 
cont  mistake  on  a  poii  t  of  law  shared  by 
all  tho  p!irt?es  17  G  '291  distinguished.. 
SAIIEBAN    BIBl  t;.   MADHO    LAL.     4  A  I* 

J475  =  A  w  N  1907  P  197. 

15  S.  22  Occupancy  holding  — S'ucceasioa 
— Male  lineal  descendant— I  llogitimate  son, 
AWN    1908    P  229    col    1205    P  II. 

16  S.  22  (1)  Occupancy  holding— Suc- 
cession, 30  A  128.  See  N  W  P  Act  XII  of 
1881   No.  2. 

17  S.  22  and  32— Occupancy  rights  acquir- 
ed by  widow  btfce  the  passing  of  Act — De- 
volution  on  brother — Jurisdiction—  Civil  and 
Revenue   Courts. 

Y  and  M  two  Mahomedan  brothers  joint- 
ly held  an  occupancy  holding  M  died  be- 
fore the  passing  of  the  new  Tenancy  Act, 
leaving  a  widow.  His  share  in  the  holding 
was  recorded  in  the  widow's  name.  The 
widow  of  M  died  leaving  a  brother.  The 
Revenue  Courts  entered  the  name  of  Y^s 
son  in  place  of  M's  widow.  The  widow's, 
brother  brought  this  sait  for  joint  posses,- 
aion. 

Held,  that  the  suit  was  not  obnoxiooff 
to  the  bar  of  S.  32  (2)  Tenancy  Act,  as  it 
was  not  a  suit  for  actual  division  of  tha 
occupancy    holding. 

Held,  further,  that  M  having  died  bo- 
fore  the  passirig  of  the  tenancy  Act,  big 
widow  inherited  his  property  absolutely  and 
had  absolute  rights  to  be  considered  an 
occupancy  tenant  and  that  after  her  deaths 
which  took  place  after  the  passing  of  the  Act» 
hsr  brother  was  entitled  to  succeed  as  pro- 
vided in  S.  22  (c)  Set  Dec.  Board  of  Revenue 
No.  2  of  1905  approved,  a  YUB  ALI  KHAN 
V.    MASHUK    ALI    KHAN.     5  A  L  J  738- 

18  S.   22,  28 -S.   747.    See  No.  6  supra. 

19  S.  25,  31— Sub-lease  of  occupancy  hold- 
ing —  Suit  by  prior  lessees  for  posseasion 
against  subsequent  lessees.  2  A  L  J  156  col 
1533  P  II. 

20  S.*31-A  W  N1905.P  76.  See  No,  12: 
supra. 

21  S  3.2< — Suit  for  exclusive  possession  of 
an  occupancy  holding.  — Land  Revenue  Act 
(III  of  1901,  Local)  S  44 Revenue  Court  re- 
fusing to  correct  an  entry — Jurisdiction  of 
Civil "  Court. 

Where  a  suit  is  brought  by  the  plaintiff 
for  exclusive  possession  of  an  occupancy 
holding  on  the  ground  that  the  defendant  is 
a  trespasser,  ii  cannot  be  regarded  as  a  suit 
for  division  of  an  agricultural  holding  and 
S  32  of  the  Agra  Tenancy  Act  does  not  ba» 
it.    26  A  W  N  274   Distinguished. 
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The  deoiaion  oftho  Rovonuo  Court  re- 
fusing to  correct  an  entry  in  tho  revenue  re- 
gister as  to  the  name  of  a  tenant  cannot  pre- 
clude the  plaintiff  from  maintaining  a  suit 
In  the  Cizil  Court,  S.  44  of  the  Agra  and  Oudh 
Lend  Revenue  Act  refers  to  registers  A— D 
and  not  to  register  E.  AJODHYA  SINGH 
V.  RAM  DAYaL  UPADHYIA.  4  A  L  J- 
769  =  A   WN(1908),  8. 

22  S  32—Expropiietary  holding — S^dt  for 
possession  cf  half  of  an    exproprletary  holding. 

The  plaintiffs  sued  to  recover  possession 
of  one  half  of  an  exproprietary  holding,  and 
added  a  prayer  for  "  any  other  relief  which 
might  in  opinion  of  the  Court  be  deemed 
just  and    proper." 

Held,  that  the  suit  for  possession  of  half 
of  the  exproprietary  holding  would  not  lie, 
being  opposed  to  section  32  of  the  Agra  Ten- 
ancy Act,  1901,  but  that,  on  the  finding  that 
the  plaintiff's  share  in  the  holding  was  one 
half  the  plaintiffs  were  entitled  to  a  decree 
declaring  their  right  to  a  half  share.  ASHIQ 
HUSAIN  V.  ASGARI  BEG  AM.     4  A  L  J   809 

«=A  WN  1908  P  21=80  A  90. 

28  S  82— Civil  and  Revenue  Court— Suit 
for  partition  of  rent  free  land.  AWN 
1908    P  197    col  ;    1457    P  II. 

24  S  32 — Occupancy  holding— Jurisdiction 
— Civil  and    Revenue  Conrts, 

Where  plaintiffs  sued  in  a  Civil  Court  for 
possession  under  an  agreement  of  part  of 
aD  occupancy  holding  — 

Held,  that  the  suit  would  not  He,  being 
contrary  to  the  intention  of  secti  n  32  of 
the  Agra  Tenancy  Aot,  1801.  ACHHEY  LAL 
V.  JANKI  PRASAD  8  A  L  J  785  =  A  W  N 
1906  P  274  =  29  A  66. 

26  S  32  CI  2— Proceedings  commenced— 
Partition  of  a  holding—  General  Clauses  Act 
I  of   1887  {local)   S  11. 

*'  Proceedings  "  include  the  whole  pro- 
ceedings from  the  filing  of  the  plaint  down 
to  the  final  order  in  execution.  Hence  where 
a  suit  was  instituted  before  the  coming  into 
force  of  the  new  Tenancy  Aot,  but  an  ap- 
peal was  filed  after  its  coming  into  force  :— 
Held,  that  the  proceedings  commenced 
when  the  plaint  was  filed,  and  that  the  last 
clause  of  S  32,  Act  II,  did  not  apply  to  such 
proceedings  by  reason  of  S  11  of  the  Local 
General  Clauses  Act.  SALlGAM  v.  KHA 
RAG  JIT.     1  A  L  J428. 

26  S  32  (9)  5    A  L  J  734.     See  No.  5  supra. 

27  S  82.     See  5  A  L  J  738  No  17  supra. 

28  Ss  56,  57  (a)  and  (c)  and  80  Agra  Ten- 
ancy Act  (U  of  1901,  Local)- -Landlord 
and  Tenant-— Ejectment  Lease-  Constiuclion 
of  document— Covdition  of  lease  tnconsistent 
with   the    provisions  of  Tenancy    Act. 

The  plaintiff  gave  a  lease  of  a  villnge  to 
the  defendant.  The  defendant  executed  a 
qabuliat  containing  a  number  of  provi- 
sions, and  amongst  others  a  covenant  fcr 
payment  of  the  rent,  nmounting  to  U>,  7,050 
half  in  the  month  of  Kfulik  ai  d  half  u\  the 
month   of    Baisakh,    as  also,   in  the   event  of 
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tha  revenue  of  the  village  being  enhanced, 
enhanced  rent  to  the  extent  of  the  increase 
in  the  revenue.  Tho  lesacc  also  agreed  to  plant 
12  bighas  kham  of  land  per  plough  with 
indigo,  and  to  transmit  the  indigo  to  the 
plaintiff  every  year,  and  also  to  render  ia 
kind  other  produce.  Tho  qabuliat  further 
contained  the  provision  that  the  lessee  should 
not  allow  any  tenant  to  acquire  occupancy 
rights,  and  that  on  failure  to  observe  this 
provision  he  should  pay  to  the  lessor  Hs.  50 
per  ploguh  as  enhanced  rent  during  tho 
term  of  the  lease.  There  was  a  further  pro- 
vision that  if  the  lessee  failed  to  comply 
with  the  conditions  of  the  lease  the  plain- 
tiff should  have  the  power  to  dispossess 
him  during  the  term  of  tho  lease.  In  con- 
sequence of  breach  of  some  of  the  conditions 
by  the  lessee  the  lessor  sued  for  and  obtain- 
ed a  decree  for  the  ejectment  of  the  lessee. 
Held,  that  the  condition  of  forfeiture 
for  non  payment  of  rent  was  inconsistent 
with  the  provisions  of  the  Agra  Tenancy 
Act,  1901,  and  the  plaintiff  was  not  entit)ed 
to  maintain  his  suit  for  ejectment.  But  in- 
samuch  as  the  lease  would  expire  by  efflu- 
xion of  time  within  a  year  from  the  date  of 
the  judgment  of  the  High  Court,  the  provi- 
sions of  section  80  of  the  Tenancy  Act  were 
applicable,  and  the  lessee  was  not  entitled  tq 
be  restored  to  possession.  TaRA  SINGH  v. 
KHUSH.^LKUNWAR.     8ALJ849  =  28A 

6io=A  w  N  1906  p  no. 

29  Ss  56,  58,  63— Sublease  of  occupancy 
holding — Suit  by  prior  lesses  for  posses.'^ioa 
against  subsequent  lesses.  AWN  1905  P 
53-2  A  L  J    156  col  :    1583   P  II. 

80     S  57—28  A  610.     See  No   28   supra, 

31  Ss  58  and  199-Rent  and  Civil  Courts 
— Titles  question  of  -Orders  of  ejectment.  2 
A  L  J  334   col  :    1003   P  I 

82  S  58  A  W  N  1905  P  53.  See  No  29 
supra. 

88  Section  63  — Landlord  and  Tenant-^ 
Tenant  acquiring  position  of  landholder. 

A  tenant  who,  during  the  period  of  big 
occupancy  acquires  a  share  in  the  pro- 
prietorship of  a  village,  retains  nevertheless 
the  status  of  a  tenant  in  re.cpect  of  his  hold- 
ingand  is  suM  >ct  to  all  the  incidents  of  his 
tenancy.  ABI^UL  HASaN  KHAN  v. 
BHURA.    3  ALJ763  =  A  WN1906P226. 

54  S.  63  A  W  N  1905  P  59  See  No  29 
supra. 

55  Ss.  76  and  193,  2  A  L  J  644  See  NWP 
Act  XII    of  1881    No  12. 

56  Ss  79,  81— Landlord  and  Tenant-  Stiit 
by.  successor  of  dfceasid  iccnpancy  tenant  ivhen 
ejected  by  landholder—  L-mitation. 

K,  an  occupancy  tenant,  died  leaving  two 
daughters  who  got  tlieir  names  eiittred  in  the 
reveiuc  recoids  in  the  place  of  K  as  opcu- 
panoy  tenant?.  One  of  t,he  daughters  gave  a 
Inseof  the  half  of  the  holding  to  the  plain- 
tiff-^.  On  the  death  of  K  the  landholder 
authorised  the  defendant  to  take    possession 
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of  the  land      in      dispute    who    romainod   in 
possession   of  tho   land  and   for    damages. 

J!(id,  tl\at  as  tho  lessor  of  tho  plaintiffs 
had  boon  before  suit  out  of  possession  for 
more  than  six  months  since  tho  time  she  was 
dispossessed  t\»rough  tho  action  of  tho  land- 
holder, the  suit  was  barred  by  limitation, 
under  section  79  of  the  TonaTicy  Act  (II  of 
1901,  NW  V)  21  A,  204  referred  to.  RAM 
LAL  V.  CIIUNNI  LAL.  2  A  L  J  69-A  W 
N1904  P  281=27  A  372 

67  Ss  79  and  96-Ejectment  of  fixed 
rate  tenant  — Suit  for  possession.  3  A  L  J 
226    Col    1447    P  II 

68  S.  80,-28    A    610  See  No  2S  supra. 
68  (a)     S  81—27  A  272  See  No.  56  supra. 

59  S.  83- Landlord  and  tenant — Sur- 
render of  holding  by  tenant.  A  W  N  1905  P 
201—2  A  L  J    0J5  -28  A  122    Col    1542  P  II. 

60  S.  95,  CI  (b)— Declaration  that  plain- 
tiff as  tenants  adopted  son  was  his  heir  5  A 
L  J  514  — A  W  N  1908    P  240   Col  1448    P  II. 

60  {^)-^'  96.  3  A  L  J  226.  See  No  57 
supra. 

61  Ss.  105, 106  — Jurisdie'ion  to  appoint  an 
Amin— Powers  of  Amin— Not  entitled  to  deter- 
mine rent. 

When  there  is  no  dispute  about  the  divi- 
sion of  the  crop  or  its  quantity  or  value,  a 
Court  has  no  jurisdiction  to  appoint  the 
Amiu  to  make  an  award.  Where  an  Amin 
has  been  appointed  under  S.  105,  his  duty 
is  only  to  estimate  or  appraise,  and  not  to 
decide  the  proportion  the  lambardar  was  to 
receive  from  the  tenant.  Sub  section  6  of  S 
106  only  entitles  the  Amin  to  determine 
the  rent,  as  the  result  of  what  he  finds  to  be 
the  quantity  and  value  of  the  crop;  and  bis 
award  is  not  final  within  the  meaning  of 
sub-section.  RaHIM  BAKHSH  v.  aHMAD 
ALT  KHAN.  4  A  L  J  488  =  A  W  N  1907  P 
189. 

62  Seclim  134— Landlord  and  Tenant- 
Distraint  — Sole  of  distrained  pr'^perty  —  Ad' 
journmi'nt  oiviug  to  absence  of  bidders— Sale 
oil  adjourned  date.  Obstruction  to  — Penal  Code 
(Act  XLV  of  I860),  Section  184-Lawfid 
author  it  y-^Public    servant. 

The  law  as  embodied  in  Chapter  IX  of 
the  Agra  Tenancy  Act  does  not  authoriz-a 
the  adjournment  of  a  sale  of  distrained  pro- 
perty owing  to  the  absence  of  bidders.  The 
amin  deputed  to  sell  the  distrained  pro- 
perty adjourned  the  sale  on  the  above  men- 
tioned ground  and  fixed  a  certain  date  to 
sell  the  same.  The  accused  was  convicted 
of  an  of!euce  under  section  184  of  the  In- 
dian Penal  Code  for  obstructing  sale  on 
the   date    so     fixed. 

Held,  that  the  conviction  was  illegal, 
for  the  amin  had  no  lawful  authority  to 
hold  any  sale  on  the  date  «fixrd  by  tiim.  EM- 
PKKOlt  V.  TAUA  SINGH  AWN  1905  P  65 
-27  A  480. 

63  S.  158 -Act  (Local)  No  HI  of  1901 
{United    Provinces  Land    EQvenue  Act).  Ss. 


N.  W    p.,   Act  II   of  1901,    Tenancy 

act     (Contd.) 

103,  G6  and  210— Suit  asking  for  assessmtnt 
of  revenue  on  a  certain  area  of  land  — Mis- 
description   of  suit— Appeal. 

Where  tho  plaintiff  Rucd  in  a  Court  of 
Revenue  asking  for  revenue  to  bo  assessed 
on  a  certain  area  of  land  and  describing 
his  suit  as  one  under  S.  158  of  tho  Agra 
Tenancy  Aot,  1901,  whereas  he  should  have 
come  to  Court  under  S,  103  of  the  United 
Provinces  Land  Revenue  Act,  1901,  or 
possibly  under  S.  66  of  the  same  Act,  it 
was  held  that  an  appeal  lay  to  tha  superior 
Revenue  Court  and  not  to  tho  District 
Judge.  NARAIN  DAS  v.  BALGOBIND. 
1907  AWN  225. 

63  (a),-S.  159-"  Other  dues  "—Set  off. 
Held,  that  in  a  suit  for  profits  by  co- 
sharers  against  a  lambardar,  the  latter  shall 
be  remunerated  by  fees  not  exceeding  5  per 
cent,  on  the  Government  .revenue,  and  ha 
is  also  entitled  to  the  village  expenses  in- 
curred  by    him. 

The  expression  "  other  dues  "  in  S.  159 
of  the  Tenancy  Act  includes  lambardari 
dues.  POKHAR  SINGH  v.  GUiABKUN- 
WAR,  4  A  L  J  78l  =  A  W  N     ri908),  2- 

64  S.  162— Suit  to  recover  arrears  of  ma- 
likana  allowance— Civil  and  Revenue  Courts 
—Jurisdiction.  AWN  1908  P  209  col  1934 
P    I. 

65  8.  16.4,]and  165— Suit  for  profits— Mode 
of  collection. 

One  co-sharer*s  suit  for  profits  against 
another  was  dismissed  in  1905  by  the  as- 
sistant Collector  as  barred  by  res  judicata. 
The  District  Judgn  remanded  the  case  un- 
der S.  562,  Civ.  Pro.  Code.  The  decision  of 
the  District  Judge  was  affirmed  on  appeal 
by  the  High  Court,  in  second  appeal,  af- 
ter remand,  the  plea  of  res  judicata  was  again 
put  forward,  based  upon  certain  decisions 
of  the  High  Court,  barring  a  second  appeal 
in  case  of  remand,  under  S.  562,  Civ.  Pro. 
Code,  under  the  Tenancy  Act,  and  also  baa- 
ed upon  two  other  decisions  between  the 
same  parties,  which  had  not  been  set  up  on 
the   previous   occasion. 

Held,  that  the  decision  of  the  District 
Judge  became  final  and  its  effect  was  not 
nullified  by  the  decision  subsequently  passed 
as  to  the  right  of  appeal.  As  to  the  other 
decisions,  they,  not  having  been  relied  up- 
on before  the  District  Judge  as  a  ground 
of  defence,  could  not  be  now  set  up  under 
expln.  2  of  S.  131  Civ.  Pro.  Code.  The  appel- 
lant  not  only  might  but  ought  to  have  re- 
lied upon  these  decisions  in  the  previous 
litigation. 

In  a  suit  under  S.  164  of  the  Tenancy 
A©t,  orly  the  actual  collections,  made  by 
the  defendant,  are  to  be  taken  into  account 
in  determining  the  amount  of  profits  due. 
In  a  suit  like  the  present,  a  plaintiff  is  not 
entitled  to  have  profits  calculated  on  what 
might  have  been  collected  or  on  the  rates 
paid  by  tenants  in  other  khewats,  for  lands 
of   th@  same  kind. 
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Tenanty  act 


This  constitutes  tho  distinction  between 
a.  suit  of  thid  natnro  and  one  under  S.  165. 
Tenancy  Act.  ABDUL  UASHID  u.  ABDUL 
LATIF,    5  A    L  J117. 

66  S.  16 1  ayid  166 -Third  appeal- Rent 
suit -High    Court.     Jurisdiction  of. 

Section  182  of  tho  N  W  P  Tenancy  Act 
was  intetided  to  moot  and  was  confined  to 
suits  which  were  instituted  in  the  Court 
of  an  Assistant  Collector  of  the  First  Class 
or  of  a  (.'ollcctor  and  was  not  intended  to 
embrace  suit  instituted  before  an  Assistant 
Collector  of  the  Second  Class.  No  third 
appeal  lies  to  the  High  Court  from  the  dec- 
ree in  second  appeal  of  a  District  Judge 
in  a  rent  suit.  LACHMI  KAIIAIN  v.  NA- 
ROTAM  DAS.  3  A  L  J  608  =  A  w  N  1906 
P252. 

67  S.  164  {6)—Lambardar  and  co  sharef— 
Liability  of  lainbirdar  for  profits  left  uncollec 
ted  by  his  predecessor   in  office. 

By  S.  164,  Sub  S.  (2)  of  the  Agra  Ti- 
nancy  Act,  1901,  the  Court  may  award  to 
the  plaintiff  in  a  suit  for  profits  a  share 
of  such  sums  as  the  plaintiff  may  prove 
to  tho  remained  uncollected  owing  to  the 
neligence  or  misconduct  of  the  defendant, 
but  not  of  the  predecessor  in  title  of  the  den- 
dant.29A15  foll.-GULZARI  LAL  u.  DAN 
DAYAL.    1907  A  W  N  107  =  4  A  L  J  244- 

67(a)  S.  165-5  A  L  J  117.  See  No.  65 
supra, 

67(b)  S.  166-A  W  N  1906  P  252.  See 
.^7o.   66  supra. 

68  S.  167  and  177  (e)— Ejectment— Defence 
that  defendant  is  a  proprietor — Question  of 
proprietary  title.  4  A  L  J  1— A  W  N  1907  P 
26  col  657  P  II. 

68(a)  S.  175— Decree  for  rent-Execu- 
tion of  decree  — Applicatien  to  eject  tenant. 
28  A  131  col  1998   P  I. 

69  S.  175  — Appeal  against  orders  in  execu- 
tion passed  by   Revenue   Court. 

Held,  by  the  Full  Bench,  that  no  ap- 
peal lies  against  an  application  to  execute 
a  decree  of  a  Revenue  Court.  Such  orders 
are  not  decrees  within  the  meaning  of  sec- 
tion 175  of  the  Agra  Tenancy  Act..  27  All.  31 
over  ruled  HOZilA  v.  MANGU  LAL  3  A  L 
J  569  AWN  1906  P  223^28  A  753 
(]D.  B) 

70  Sections  175,  180,  193— Appeal  against 
appellate  orders  of  Collector— Civil  Proceduce 
Code  (Act  XIV  of  1882),  Section  2 -Decree- 
Order. 

Upon  an  appeal  from  a  decree  passed 
by  an  Assistant  Collector  of  the  2nd  class 
in  a  suit  for  arrears  of  rent  the  Collector 
being  of  opinion  that  the  suit  was  not 
maintainable  in  a  Court  of  Revenue  order- 
ed the  plaint  to  be  returned  to  the  plain- 
tiff for  presentation  to  the  proper  Court, 
From  that  order  of  the  Collector  an  appeal 
was  preferred  to  the  District  Judge.  A  ques- 
tion arose  ivhether  tho  appeal  to  tho  Dis- 
trict Judge  was  maintainable. 


Held,  that  tho  appeal  was  not  main- 
tainable for  the  N-W  P  Tenancy  Act  1901 
allows  an  appeal  from  an  appellate  decree 
of  the  Collector  and  not  from  an  appellate 
order. 

The  N-W  P  Tenancy  Act  does  not  do» 
fine  the  word  "decree."  Having  regard  to 
tlie  provisions  of  section  193  of  the  Act, 
the  definition  of  the  words  as  giv.in  in  sec- 
tion 2  of  tho  Code  of  Civil  Procedure  must 
apply  in  cases  under  tho  Act.  DHANl  li\'ST 
V.  BHODa  SINGH.  W  N  A  1904,  p  152 
=  27   A  21- 

71  S.  176,  177  and  193 -An  order  passed 
in  the  execution  proceeding  when  it  falls. 
27    A   31  col  897  P  I. 

72  S  177— Question  of  proprietary  title --5 
A  L  J  71— A  W  N  1606  P  45-30  A  133  col  : 
421    P  II. 

73  Section  177— Landlord  and  Tenant — 
Appeal- 'Question  of  title — S'cond  appeal  to 
District  Judge — Title  as    cultivator, 

The  plaintiffs  sued  for  rent  of  their  sir 
land,  on  the  allegation  that  the  defendant 
was  their  sub-tenant.  The  defendant  denied 
that  he  was  their  sub«tenant  and  claimed 
to  be  the   principal    tenant. 

Held,  that  tho  appellate  decision  in  the 
suit  passed  by  the  Collector  was  appealable 
to  the  District  Judge,  for  a  question  of  title 
was  raised  between  the  parlies  to  the  suit, 
CHHITAR  SINGH  v.  RUP  SING.  W  N  A 
1906.  p.  247  =  3  A  L  J  603. 

74  S  177  — Suit  for  recovery  of  fees  under 
the  Excise  Act.  3  A  L  J  802— A  W  N  1906  P 
314- 

75  S  177  Jurisdiction  of  Civil  and  Reve-iuo 
Court?.  AWN  1905  P  46-2  A  L  J  176 
col  :    1426    P  11. 

76  S  177,  Sch.  IV  (Group  A)— Second  ap- 
peal to  Distiict  Judge — Proprietary  title, 
g^uestion   of. 

When  a  person,  against  whom  a  suit 
for  arrears  of  rout  is  brought,  only  pleads 
that  the  relation  of  landlord  and  tenant 
does  not  subsist  between  him  and  the 
plaintiff,  and  the  Assistant  Collector  a»id 
the  Collector  decide  against  him,  no  second 
appeal  lies  to  the  District  Judge,  inasmuch 
as  no  question  of  proprietary  title  is  in- 
volved in  the  case.  AWN  1905,  P  46  A 
W  N  1906  P  217  distinguished.  AHMAD- 
ULLAH  KHAN  u.  MURLI,  5  A  L  J  128 
=  A    W  N  1908  P  69. 

77  Section  177,  clause  {e)  —  Londlord  and 
Tenant — Ejectment.  Suit  for — Quesion  of  pro- 
prietary  right — Appeal. 

In  a  suit  by  the  landholder  to  eject  the 
tenant,  whom  he  asserted  to  be  a  tenant 
from  year  to  year,  it  was  pleaded  on  behalf 
of  the  tenant  that  she  was  not  the  land- 
holder 's  tenant,  and  that  she  paid  neither 
rent  nor  revenue.  The  lower  Court  found 
that  the  defendant  held  the  land  free  of 
rent. 

Held,   that   an   appeal    lay   in   the    case 
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to  the  District  Judge  under  Section  177 
clause  (e),  of  the  North  Western  Provinces 
Tonancy    Act,     1901.     RAJ     BAHADUR     v. 

JASODUIA.  2  A  L  J786  =  A  WN  1905  P 
259 

78  Ss.  117  and  185-  Dismissal  of  applica- 
tion for  execution  by  Assistant  Collector — Ap- 
peal made  to  the  Collector— Powers  of  Board 
of  Revenue  to  interfere  in  revision— Board  s 
Older,  effect  of. 

An  Assistant  collector  dismissed  an 
application  for  execution  of  a  decree  for 
arrears  of  rent,  made  under  the  above  Act. 
Instead  of  appealing  to  the  District  Judge, 
as  he  ought  to  have  done  under  S.  177  of 
the  Act,  the  decree-holder  perferred  the  ap- 
peal to  the  Collector,  who  dismissed  it 
but  reported  the  case  to  the  Board  of 
Revenue.  The  Board,  acting  under  its 
revisional  powers  under  S.  185  of  the  Act 
set  aside  the  order  of  the  Assistat  Collector 
and  sent  the  cape  back  with  directions  that 
the  decree  holder  should  be  allowed  to  amend 
the  application  and  to  proceed  with  the 
execution.  Accordingly,  the  Assistant  Col- 
lector had  the  application  amended  and 
ordered  execution    to  proceed. 

Held,  that  the  Board  of  Revenue  had 
no  power  to  interfere  in  cases,  which,  un- 
der S  177  were  appeable  to  the  District  Judge 
Cousequenlly,  the  order  of  the  Board  of  Re- 
venue was  ultra  vires  and  Assistant  Col- 
lector, who  acted  in  pursuance  of  that  order 
had  no  jurisdiction  to  make  any  order  for 
execution.  NARAINI  v.  PARSANNI.  A  W 
N  (1905)  119=2  A  L  J  831. 

79  Ss    177,  180,  193     Execution    of  decree 

Collector's  order  setting    aside  sale.     A    W 

15  1905    P  55  col  :    1133    P    1. 

80  Ss  177,  193  — Pleader  practising  with- 
out a  license.  AWN  1904  P  556  col  :  511 
PI. 

81  Ss  179,  199  Question  of  proprietary 
title— Appeal  — Civil  and  Revenue  Courts.  30 
A  25  col  :  421    P  II. 

82  S  180 -Summary  rejection  after  notice 
to  respondent.  AWN  1906  P  186  cjI  :  1656 
PI. 

83  S  180,  175— Appeal— Letter  patent.  S 
10  A  W  N    1904  P  48  ool  1398    P  II. 

84  S  180—27  A  21.  See  No  70  ;  A  W  N 
1905  P  55  No  79  supra. 

84  (a)     S,  182— Third  Appeal, 

S.  182  of  the  Agra  Tenancy  Act  was 
intended  to  meet  and  was  confined  to  suits 
whioU  were  instituted  in  the  Court  of  an 
Assistant  Collector  of  the  first  class  or  of  a 
Collector  and  was  not  intended  to  embrace 
Buits  instituted  before  an  Assistant  Collec- 
tor of  the  second  class.  The  expression  "se- 
cond appeal"  in  S.  182  does  not  include 
•*^third  appeal."  In  a  rent  suit,  no  third  ap- 
peal lies  trom  the  second  appellate  decree 
of  a  District  Judge. -LACHMl  NARAIN  v, 
NAROTAM  DAS,  3  A  L  J  688  =  A  W  N  1906 
P  272  =  29  A  69. 

85  Section  1^2— Landlord  and    TmanC— 


Rent  suit  -Second  appeal— Further  appeal  to 
nigh  Court. 

The  decree  of  a  District  Judge  in  a  rent 
case  passed  on  an  appeal  from  an  appel- 
late decree  of  a  Collector  is  final  and  no 
appeal  lies  against  it  to  the  High  Court 
LACHMl  NARAIN  v.  NIROTAM  DAS.  3 
A  L  J  623=  A  W  N  1906  P  251 

86  S.  182  -  United  Provinces  Land  Reve- 
nue Act  {III  of  1901,  Local  ,  Section  34  (5} 
—  Landlord  and  Tenant — Distraint— Question 
of  title  — Appeal  to  High  Court  — Land  held 
by  tenant  vrior  to  passing  of  Act  II  of 
1901. 

Section  34,  clause  (6)  of  the  United  Pro- 
vinces Land  Revanue  Act,  1901,  does  not 
apply  to  a  case  v>hen  the  tenant  obtained 
possession  of  the  land  prior  to  the  Act  came 
into  force,  and  the  landlord  can  distraint  hia 
crops  under  Section  119,  o«lause  (2)  of  the 
Rent  Act. 

A  further  appeal  lies  to  the  High  Court 
under  Section  182  of  the  Agra  Tenancy,  1901, 
from  tbe  appellate  decree  of  a  District  Judge 
in  a  suit  filed  by  a  tenant  to  contest  a  diS' 
traint  when  a  question  of  title  is  raised  ia 
the  case,  CHHaJMAL  DAS  v.  SIRYA.  3 
A   L  J  625  =  A   W  N  1906  P254 

86(a)  S.  185 -A  W  N  1905  P  119.  See 
No.    78  supra. 

87  S.  193 -Remand  appeal.  A  W  N  1906 
P  5-3  A  L  J  20  col  1263  P  I. 

88  S.  193  — Order  ejecting  a  plaint  is  a 
decree.     AWN  1905  I'  198  col  1258  P  I. 

89  S.  193  {g)   Si—Suit  for  rmt— Set-off. 
Held   that   in  a  suit  for    rent     brought 

under  S.  34  of  the  Agra  Tenancy  Act,  1901 
it  was  not  competent  to  the  defendant  to 
plead  as  a  set  off  the  payment  by  him 
as  lambardar  of  Government  revenue  foe 
land  comprising  that  in  respect  of  which 
rent  was  claimed. -RAM  CHaNDRA  v.  MO- 
NA.     1907  A.  W.  N.  269-4  A.  L.  J.  681 

90  S.  193,  197  {1)-Dis7nissal  of  suit  for 
default — Second  suit  fur  same  count — Proce- 
dure of  appellate  Court  — Civil  Procedure  Code^ 
S.   103. 

If  a  suit  in  a  Revenue  Court  for  pro- 
fits, brought  by  a  landlord  against  a  tenant, 
be  dismissed  for  default  of  appearance  and 
prosecution  on  the  part  of  the  plainiiff,  the 
defendant  being  present,  there  is  no  course 
open  to  the  Court  except  to  dismiss  a  se- 
cond suit  brought  for  the  same  relief.  S. 
193  of  the  Act  makes  the  provisions  of  S. 
103  of  the  Civil  Piooedure  Godo  applicable 
to  proceedings  under  the  new  Tenancy 
Act. 

S.  197  (cl,  1)  of  the  Act  enacts  that  an 
appellate  Court  shall  dispose  of  an  appeal, 
if  it  has  before  it  all  the  materials  neces- 
sary for  the  determination  of  the  suit,  as 
if  the  suit  had  been  instituted  in  the  right 
Court.  In  this  case  the  District  Judge,  be- 
fore whom  the  appeal  had  come  up,  re- 
manded tlie  suit  to  the  Court  of  first  in* 
stance  when  he  had  the  materials  before  him 
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tor  a  disposal   of.  the   appoal   and  dismissal 
of    tlie  suit 

Held,  tiio  Judge  had  no  statutory  justifi- 
cation for  the  course  adopted  by  him.  H« 
ouglit  to  haVo  dismissed  tho  suit  himself. 
MUSAMMAT  MAJID.UN-NISSA  v.  MO- 
HAMMAD HAMID   ALI    KHAN,     2  A    L  J 
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90  (a)  S  193 -See  27  A  21  No  70,  27  A 
31  No  71  :  A  W  N  1905  P  55  No  79.;  AWN 
1S04   P  56  No  80  supra. 

91  S  195— Reference  under-Questionwhether 
an  appeal  lies. 

Under  S  195  of  Tenancy  Act  1901  a  re- 
f/Brence  can  be  madd  where  the  Court  mak- 
ing the  reference  entertains  a  doubt  as  to 
the  forum  of  appeal  ;  and  not  as  to  whether 
an  appeal  lies  at  all— JANOR  v.  MANSOOR 
KHAN.    1  A  L  J  37 

92  Ss  196;  197— District  Judge's  power  of 
remand.     2  A  L^J  119f  col  :   909   P    II. 

93  Section  197  — Landlord  and  Tenant — 
M^rie^jprofiits.  Suit  for,  against  co-sharer*s 
lease  —  Appeal  -  I^ower  of  District    Judge. 

There  is  an  essantial  difference  between 
a  suit  for  mesne  profits  and  a  suit  for  profits 
under  the  Tenancy  Act,  and  a  District  Judge 
cannot,  by  reason  of  Section  197  of  that  Act, 
pass  a  decree  for  profits  against  a  cosharer, 
when  mesne  profits  have  been  claimed. 

A  CO  sharer's  lessee  is  not  a  tfrespasser 
and  a  decree  for  mesne-profits  cannot  be  pass- 
ed against  him.  W  M  All.,  1894  p.  127  fol- 
lowed, KAZI  AMINULLAH  v.  HAJIRA.  3 
A  L  J  767 -A  W  N  1906   P  222- 

93(n)  S  197.  See  2ALJll8No9Q;2A, 
L  J  119   No  92  supra. 

94  S  198— Suit  for  rent  — <'o  sharer  de- 
fendants.    1  A  L  J   707   col:  689   P  II, 

95  S  199  { a)-ljiiniValion — Defendant  referr- 
ed to  Civil  Court— Act  No  XV"  of  3877  (In- 
dian Limitation  Act),  schedule  11  Article  120. 

'  Wlien  under  section  199  of  the  Agra 
Tjenancy  Act,  1901,  an  order  is  passed  by  a 
Bevenue  ourt  directing  the  defendants  to 
file  a  suit  in  a  Civil  Court  within  tho  time 
limited  by  that  section  the  ordinary  period  of 
limitation  is  thereupon  suspended  and  the 
special  poriod  provided  by  the  Tenancy  Act 
i»  substituted, 

■'  "fhe  defendants  filed  a  sUit  in  a  Civil 
CJpurt  within  three  months.  It  was  decid- 
ed against  them.  They  appealed  and  in 
appeal  withdrew  their  suit  with  liberty  to 
^riug  a    freqh'  suit. 

Held,  that  the  fresh  suit  filed  after  the 
ei^piry  of  the  period  limited  by  the  order 
of  the  Revenue  Court,  was  barred  and  ttae 
defendants  could  not  fall  bac^  upon  the  pro- 
visions of  tho  Indian  Limitation  Act,  1877. 
6an\vari  L\L  v.  MUSAMMaT  GOPI,  4 
A  L  J  718  - 1907  P  282  =  30  A  44- 

96  S  199 — litvenu('  Cour^— Question  of  prO' 
prietary    title—  lies  judicata. 

In  a  suit  for  ejectment  under  S  58  of  the 
Agra  Tenancy  Act,  1901,  tho  detidants  plead- 
ed that  they   wore    not    tenauts,    but*    had 
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I  proprietary  rightq  in  the  land.     The  Revenue 

j  Court  under  tlio  provisions  cf  S  199  of  tha 
Act  itself  dotonnined  the  issue  thug  raised 
and  decided  as  to  one  of  the  defendants  thafi 
ho  was  a  Lcuaut  of  the  plaintiffs,  and  thia 
decision    becam  final. 

I  Held,    that  tho    decision    of  the    Revenua 

Court  wasa  bar  to  tho    institution  by  tho  de« 
fendant    of  a  suit  in  a  Civil    O'jurt    claiming 

i  to  recover  possession  of  tho  same  land  aa 
proprietor.  S\LIG  DUBE  y.  DEOKl  DUBE. 
1907  A  W  N  1 

§7  "S  199  -  Sitit  for  ejectimnt  in  Revenua 
Court— Omission  on  part  of  defendant  to  plead 
title  in  himself —Res  judicata. 

In  a,  suit  for- ejectment  under  Act  No. 
LI  of  1901  the  dafendants  did  not  plead  their 
own  title  to  the  plot  in  suit,  and  in  fact  did 
not  oppose  the   suit  for  ejectment. 

Held,  that  a  subsequent  suit  brought  ia 
a  Civil  Court  by  the  then  defendants  foe 
proprietary  possessioQ  of  the  simo  plot  wa3 
barred  by  the  principle  of  res  judicata. 
Rani  Kishori  v.  flaj^  liam.  Weekly  Notes 
1904  p.  109,  Ashraf-un-uissa  y.  Ali  Ahmad, 
Weekly  Notes,  1901  p.  141,  and  Inayat  All 
Kha.i  V.  Murad  Ali  Khan  I  L  R  27  All.,  569 
distinguished  Salig  Dube  v  Djoki  Dube. 
Weekly  Note3,  1907,  p  1,  and  Boui  Pande  u. 
Raja  Kausal  Kishore  Prasad  Mai  Bahadur,  I 
LR'29A11.,  160,  referred  to.  (>okul  Mandac 
f.  Pudmanund  Singh,  I  L  R,  29Gal,  707 
discussed.     BIHARl  y.  S;HE0BALa1{!.     AW 

N1907  P  189  =  4  A  L  J  5*5  =  29  A  601- 

98  Section  199  —  Ditemilnation  by  ReoemtA 
Court  of  question  of  proprietary  title  —Res 
judicata.     ' 

Where  in  a  suit  filed  in  a  Revenue  Oouri 
a  question  of  proprietary  title  is  raisad  and 
the  Court,  acting  under  section  199  of  tha 
Agra  Tenancy  Act,  elects  to  determine  sUcll 
question  itself,  such  decision  of  the  RiVenud 
Court  V7ill  operate  as  res  judicata  in  respect 
of  a  subsequenC  suit  in  a.  Civil  Court  foe 
determination  of  the  same  question.  Silig 
Dube  V.  Deoki  Dubo,  Weekly  Notes, 
1907,  p  1,  followed.  BENI  PaNDE  v, 
RAJA  KAUSMi  KISHORE  PRASAD  MAti 
BAHADUR,  A  W  N  2  1907  P  6-4  A  L  J 
63-29  A  160. 

99  3.    199 -See  30  A  25  No  81  supra. 

99  Section  20 1 -Act  No  1  of  lbl2  [LidiaH 
Evidence  Act),  section  i  -Evidence  — Prt'samo^, 
tion  — Record  of  plaintiff's  name  ai  a  cotharer. 

Held,  that  the  presumption  er  joined  by 
section  201,  clause  (3)  of  the  Agra' Tenancy 
Act,  1901,  is  not  conclusive,  but  may  ba 
rebutted  by  evidence  offered  to  the  contrary, 
Banwari  Lai  v.  NIADAR,  I  LR  29  A  153-  » 
referred  to.  DHANKaJu.  tJMR;  0  SlNGH.  A 
W  N  1907  P  292  =  4  A  L  J  80is'-39  A  53. 

100  Section  201  — Act  No  1  of  1^72  flndiati 
Evidence  Act),  kcciion  4  -EvidencQ  —  Pret^inip- 
tio^i  -Record  of  plaintiff's  name  as  a  cj  bharer. 

Held,  on  a  construction  of  section  201 
of  tho  Agra  Tenancy  Act,  1901,  that  tha 
w.)rdA  "i£iaaay   eUib  iui^Utui^d    under  tUe 
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provision  of  Chapter  XI  the  plainti^  i3 
recorded  as  havnog  such  (proprietaTy  right, 
the  Court  shaU  .presume  that  he  haa  it " 
faeau  that,  so  far  as  the  Revonaa  Court  is 
«oncorued,  such  Court  is  bound  to  presume 
in  favour  of  the  plaintiff,  and  it  is  for  the 
dofendaut  "to  establish  by  suit  in  the 
Civil  Court  that 'the  plftintiff  bas  do  s^ch 
proprietary  right.  "  Dhauka  v,  Umrao 
^ingh,  I  L  R,  30  A  58,  and  Dil  Kunwar  v. 
Udai  Ram,  1  L  R,  29  A  148  diiseutei  from. 
The  judgment  of  Richards,  J.,  in  Dbanka 
V  Umrao  Singh,  Weekly  Notes,  1-907,  p 
43  followed.  Baawari  'Lai  v.  Niadar,  I  L 
R  29  A  158,  explained.  BECHAN  SINGH 
V.  KaR\N  SINGH,  AWN1908P  186  = 
6  A  L  J  =  80  A  447 

101  S  201,  27  A  5G9  See  N  W  P  Act  XII 
of  .  1881  No  17. 

!02j  103— S  201.  Evidertce— Record  of 
plaintiff's  name  as  a  oo-sharer.  AWN 
190G  P  316  Col  147  P  I. 
i  J04  S  201— Receipt  of  profits  within  13 
years  of  sdit  denied.  29  A  158  Col  664  P  II 
.  105  S.  >i01- Evidence  Act,  S.  4 -Evidence 
—B  cord  of  plaintiff ^ s  nams  as  a  co  sharer— 
Presumption  .—Per  Knox,  J  (Richards  J",  dis- 
sentiente). 

The  presumptioQ  enj  lined  by  S.  201  01 
(3)  of  the  Agra  Tenancy  Act,  1901,  is  not 
conclusive,  but  may  be  rebutted  by  evi- 
dence affered  to  the  contrary.— 1906  W  N 
316  referred  to.  Per  Richards,  J.  — So  far 
as  a  Revenue  Court  is -concerned  it  ia  bound 
to8ct  upon  the  presumption  created  hy  S 
201  CI  (3)  of  the  Agra  Tenancy  Act,  1901 
subject  only  to  the  result  of  a  suit  in  a  Civil 
Court.  DHANKA,u.  UMRAO  SINGH.  1907 
A  W  N48;4A  L  J166. 

106  S  ^'01,  {3)— Person  recorded  €ls  pro- 
prietor—Presumption. 

In  a  suit  for  profits  by  a  person  who 
was  recorded  as  having  the  proprietary  right 
entitling  him  to  claim  profits,  it  was  held 
tbat,  under  Sub  sec.  (3)  of  S.  201  of  the 
Act  the  Court  should  presume  that  such 
person  had  a  proprietary  right,  and  that 
the  defendant  was  competent  to  sue  in  a 
uivil  Court  under  the  proviso  to  that  sub- 
sec,  to  establish  that  the  plaintiff  had  not 
the  proprietary  right  claimed  by  him.  NIAZ 
ALl  KHAN  V.  GOVIND  RAM,  AWN 
(1908)  187. 

106  a)  S.  202 -Jurisdiction  of  Civil  and 
Revenue  Courts— Appeal.  AWN  1905  P  46 
col  1426  P  II. 

107  S.  202 -Landlord  and  Tenant- Ju- 
risdiction of  Civil  and  Revenue  Coutts— Pro- 
cedure. 

The  plaintiffs,  land  holders,  sued  in  the 
Civil  Court  for  a  declaration  that  the  de- 
fendants had  no  right  or  title  on  land  ia  dis- 
pute that  httd  been  heretofore  held  as  an 
occupancy  holding  by  a  person  who  had 
died  before  suit.  The  defendants  pleaded 
that  they  were  tenants  of  such  occupancy 
holding  and  contended  that  the  Civil  Court 


N. 


W    P.  Act  II 

act     {Gontd ) 


Of  1901,  Tenancy 


had  no  jurisdiction  to  try  the  suit.  Tha 
Munsi'f^  decided  against  the  '^'efendants  oa 
the  point  of  jurisdiction  but  dismissed  th« 
suit  on  merits.  Ou  appeal  the  Dlstiict  ^udgo 
returned  t^e  plaint  to  be  pretented  in  the 
Revenue   <  ourt. 

Held,  that  the  order  of  the  District  Judgo 
WAS  wrong.  He  should  have  inb  'acted  tho 
Munaiff  to  take  the  course  proscribed  by  sec- 
tion 202  of  the  Tenancy  Act,  1'901.  MADaRI 
V.  KABIR  UN-NiSSA.  AWN  1904  P. 
114. 

108  SeclioB,  202— Question  of  tenant  right 
in  'Civil  Coitrt  — Determination  of  the  questioit 
by  Civil  Court — Appeal. 

The  plaintiff,  a  Zamindar,  brought  a 
suit  in  a  Civil  Court  for  '.be  ejectment  ol 
the  defendants  alleging  imxi  they  were  tres- 
passers and  bad  no  right  to  cultivate  tho 
la»d.  The  defendant's  plea  w-as  that  under 
titles  accruing  in  various  manners  they 
were  occupancy  tevanta  of  the  land  ia 
question. 

The  Court  in  contravention  of  the  pro- 
visions of  section  202  of  the  N  W  P  Tenancy 
Act  heard  and  idetermined  the  suit  in  favour 
of  the  plaintiff.  The  appellate  Court  reman- 
ed the  case  under  section  662  ^f  th«  Code 
of  Civil  Procedure  to  be  determined  in  *'  ac- 
cordance   with  law." 

Held  on  second  appeal  to  the  High  Court, 
that  the  order  of  remand  as  passed  by  the 
first  appellate  Court  was  not  in  accordanca 
with  the  law.  As  required  by  section  202  of 
the  Tenan>cy  Act,  the  appeilate  Court  should 
have  passed  the  order  directing  the  defend- 
ants to  institute  within  three  months  from 
the  date  of  th€  order  a  suit  in  the  Reveuua 
Uourt  for  the  determination  of  the  question 
raised  fey  ihem  in  their  written  statement. 
The  High  Court  passed  an  order  in  the  terms 
of  section  202  of  the  Tenancy  Act.  JAGaN 
NATH  y.BHAWANI.  A  W  N  1901  P  203 
-87   A  167. 

109  S.  202.  Execution  of  decree— Limi- 
tation -Contribution  of  proceedings,  A  W 
N    lt)06    P   97-3  A  L  J  324     Col   H0b6  P  II. 

N  W  P  Act  III  of  IdOU  LaDd  Revenue 
Act. 

IS  3,  87  and  91—  Proceeding  com- 
menced under  a  repealed  Act.  2  A  L  J  206 
Col :   1050  P  II. 

2  ^.  3i  — Transfer  of  possession  before  tha 
Land   Revenue  Act   came  into  force. 

Held,  that  S.  34  of  tho  Act  does  not 
apply  to  cases  of  transfer  of  possession 
which  took  place  before  the  Act  came  into 
force.  GAYA  PRASAD  v.  PANDIT  TEK- 
DHAR,  9  O  C204. 

8  34  (5  —Second  appeal  to  judge  — Fur- 
ther appeal  to  High  Court— Land-holder  in 
possession  before  the  passing  of  the  new  Act 
3  A  LJ  625  See  N  W  P  Act  II  of  1901 
Tenancy  Act  No    86. 

4  S.  36— Application  to  fix  rent  Bond  held 
obtained  by  undue  influence— Sub st(iuent  suit 
if  rei    judicata. 
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A  Zemindar  obtainecS ft  bond  from  a 
tenant  in  paymont  of  rent  at  a  oert&lQ  rate 
for  non  occupancy  and  ex-proprietary  hold- 
ing. The  teua^nt  applied  to  the  Revenue 
Court,  under  S.  36-  of  tb«  Land  Revenue 
Act,  to  fix  the  rent  of  the  holdings.  The 
Assistant  Collector  held  that  the  bond  was 
obtained  by  undue  inffueoce  so  far  aa  it 
related  to  the  ex-proprietary  holding  and  fix 
fid  the  rent  of  that  holding.  In  a  suit  brought 
by  the  ZamindaB  for  arrears  oi  rent,,  held, 
the  finding  of  the  Assistant  Collector  about 
the  bond  having  peen  obtained  by  undue 
Influence  did  not  operate  as  res  judicata, 
inasmuch  aa  it  v*as  not  open  tohiuiia  an 
apphcation  under  S36,  Land  Revenue  Act 
to  decide  that  the  agreement  was  void  so  as 
to  preclude  the  plaintifi  from  setting  it  up 
in  ft  suit.  SHOHRAT  SINGH  v.  SONKALA 
KUARI.  ^  A  L  J  642= A  W  V  1908  P 
250 

5  S  36— Act  IV  ofimi  S7  A— Abandon- 
men  by  proprietor— Ocoujpancy  rights,  vendor 
of. 

A  vendor  having  transferred  the  actual 
possession  of  his  zemindar!  and  sir  land  to 
the  vendee  and  waiving,  by  his  failure  to 
enter  into  possession  as  a  tenant,  the  statu- 
ary r'ght  conferred  upon  him  by  S  7  A,  Act 
IV  ol  1901,  cannot  be  deemed  to  be  a  ten- 
a-nt  wit'i  such  rights  THAKUR  HARIHAR 
-BxKHSHv.  GAJADHAR  BAKHSH,  B  S 
I)  No  11  Of  1904 

0  S  ii— Suit  for  exclusive  possession  of  an 
occupancy  holoing— Revenue  Court  refusing 
to  correct  an  entry.  4^  A  L  J  769.  See  N  W 
P  Act  II  of  1901   Tenaney    Act   No  21. 

7  Ss  56  and  86— Payments  recorded  in 
the  Wiijihul  arz,  aa  *^  Muhtarifa.' Cass  27  A 
1&8  ool  :  380  P  II. 

8  Ss  66s  103  and  210— Suit  asking  for  as- 
Bessment  of  revenue  op  a  certain  area  of  land 
AWN  1907  P  225.  See  N  W  P  Act  II  of  1901 
Tenancy  Act  No  63* 

9  Ss  76  and  27  -Superior  proprietor— Re- 
venue  wi  h  inferior  proprietors-  settled— En- 
hancement >f    revenw 

A  c  '  tract  was  entered  into  between  a 
superior  and  an  inrferior  proprietor  that 
(be  reVf-nua  to  be  paid  for  certain  land  by 
the  inferior  propjetor  would  be  Rs.  48.  The 
revenue  of  that  land  v/as,  at  the  time  of  sub- 
Bco[uent   settlement  ,    enhanced. 

Held^  that  the  inferior  proprietor  was  not 
liable  to  enhanced  revenue,  so  long  as  the 
superior  proprietor  did  no*  take  steps  and 
g.et  the  cx>-nt.ra<;t  rescinded,.  a>nd  until  by  an 
order  under  .^  76  or  S  78  a  sub  settlenaent 
was  mad?  with  the  inferior  pM'op4etor.  NAU 
BAT  SINGH  V.  NARMN  SINGH.  4AL 
J  807-AW  11(1908).  2T. 

10  S  79— Under  proprittor,  UabiWyi  of  the 
trj.nsferet  froiUyto   vay^,    rent  jmnlly— Art  ears 
cf  rent  due  at  the  dale   of  tiansfer—Lnnd  Re 
%tnue  Act  (N  W  P-and  Ckidh}..  s  79f—Reiib  Act 
(OudhlS.  15i  sub.s.  (2).. 

Held,   tbiait  a  tcajisleree  from  aa  under- 
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proprietor  of  a  portion  of  the  holding  be- 
comes a  co-sharer  with  him  in  the  whole 
holding,  j,')intly  and  severally  liable  to  pay 
the  whole  rent  under  s  79  of  the  Land  Re- 
venue  Act  (N  W  I*  and  Oudh)  and  ^under 
sub-section  (2)  s  154  of  the  Oudh  Rent  Act 
the  transferee  is  also  liable  to  pay  any  arrears 
otrent  due-in  respect  of  the  holding  at  the 
date  of  transfer.  UJAGAR  LAL  .AND 
OTHERS-  V.  DEPUTY  COMMISSIONER  OF 
HARDOI.    10  O   C  36. 

11  Ss  84  (b)  and  144— Suit  by  co-sharera 
against   lambardar — Lambardar   entitled    to 

4.  per  ceat  on  the  revenue.  AWN  1908  P 
2.     See   N  W  PAct   II   of  1901  No  63  (a), 

12  S.  86 -See  27  A  183  No.  7  supra. 

13  S.  87,  91-  2  A  L  J  20G  No.  1  supra. 

14  S.  100— Suit  for  Rent  of  a  grove,  sub' 
seguently  brought  under  cultivation  and  as- 
sessed  to  revenue— Oudh    Laws  Act  S.   3,  cl. 

The  plaintiffs  sued  the  defendant  for  the 
rent  of  a  plot  of  land  held  by  him  as  grove, 
but  brought  under  cultivation  by  him  in 
the  year  1309  Fasli.  The  plot  was  assessed 
to  revenue  by  the  Collector  in  that  year 
and  the  revenue  so  assessed  was  paid  by  the 
plaintiffs  for  1310,  1311  and  1312  Faslia. 
At  the  beginning  of  13'12  Fasli  th&  Deputy 
Commissioner  acting  under  S.  100  of  the 
Land  Revenue  Act,  fixed  the  rent  of  plot 
aad  the  diefendant  paid  it  for  1312  Fasli. 
The  question  was  whether  he  has  liable  for 
the   rent   for   1310  and  1311    Faslis. 

Heldy.  that,  although  the  Land  Revenue 
Act  was  silent  as  to  the  date  from^  which 
rent  fixed  under  S.  100  of  the  Act  should 
be  payable,    yet,    having   regard    to    cl.  (g)  of 

5.  3  of  the  Ou'dh  Laws  Act,  the  defendant 
was  liable  for  the  rent  fixed  by  the  Deputy 
Commissioner  from  the  date  on  which  the 
revenue  was  assessed  on  the  plot.  8  A  189 
referred  to.  SYED  FaRZAND  HU3-AIN  u. 
GULAB.  CKAND;   9  O  C  227- 

15  S.  103 -See  AWN  1907  P  225  No.  8 
swpra. 

16  Ss.  107,.  ni,.l  12— Right  of  Mahome- 
dan  wife  In  possession  in  lieu  of  dower, 
AWN  1906  P  199  col    1565  P  II. 

17  Ss.  107,  111  and  11^-  Exeoubion  of  dec- 
ree—Partition decree.  AWN  1906  P  53—28 
A  375  col  il52  P  I. 

18  S.  107,  111  and  112. -Question  of  title 
— Ord'er  of  Revenue  Court  containi^ig'  adju- 
dication v/pon — Decree  —  Appeal—  Jurisdiction 
of  Civil  Court— Court  Fees  Act  (VII  of  1870), 
sch.   II,   art     1. 

The  parties  being  co-share-r,  tho  respon- 
dent applied  for  partition  under  sec.  107  of 
NW  P  and  Oudh  Act  III  of  190k  The  ap- 
pelUut  thereupon  filed  objections  that  the 
village  was  impartible  and  that  li»  was  en- 
titled to  hig^jelluinsi  a.r^d  the  Q.turt  ordered 
them  to  produce  their  doGumentn.ry  evidence 
if  any  and  adj«)urued  tlie  hearing  to  another 
date  on  which  issues  were  to  be  fixed.  After 
the   fi-ling  oi    documionts^  and    hearing  the. 


(    1927     ) 


DIGEST  OP  CIVIL  CASES 


(     1928    ) 


N  W  P    Act   III  of  1901.  laud  Reve- 
nue act    (Contd ) 

parties'  pleaders  the  objections  were  disal- 
lowed. Issues  wore  not  fixed  and  the  par- 
ties wore  not  given  an  apportunity  of  pro- 
ducing witnesses  to  prove  the  documents. 
The  Court,  after  giving  certain  reasons,  de- 
cided that  the  appoUantg  were  not  entitled 
to  jelhansi  and  it  was  unnecessary  to  con- 
sider this  a  dispute  regarding  proprietary 
right  under  sec.  Ill,  Act  III  of  1901,  and 
to  postpone  the  partition  ponding  the  dn- 
cision  of  the  matter  by  tho  Civil  Court. 
The  appellant  appefl,lod  to  the  Judicial  Com- 
missioner and  the  memo,  of  appeal  bore  a 
Btamp  of  Ks.  2  only   as  Court  fee. 

Ueld,  that  ev«n  if  tho  Revenue  Court 
failed  to  observe  the  prescribed  procedure 
or  its  procpdure  was  irregular  or  defective, 
yet  if  it  ad|udioated  upon  a  question  of  title, 
it  was  appealable  to  a  Civil  Court  and  would 
heat  the  trial  of  the  same  question  in  a  sub 
sequent  suit  in  a  Civil  Court.  The  word 
"decree"  in  section  112  is  not  defined  but 
Laving  regard  to  tho  reference  to  the  Code 
of  Civil  Procedure  and  to  the  injunction  to 
follow  the  procedure  prescribed  by  that 
Cad©^  it  must  be  held  that  the  intention, 
was  to  allow  an  appeal  against  an  order 
which  would  amount  to  a  decree  as  defi-ned 
iu  that  Code  so  far  aa  that  deflnitioa  ©an 
h&  applied. 

H'ld,  following  the  decision  in  4  Oudh 
C&seSv  2B9,  the  memo,  of  appeal  was  sufi&ci&nfe- 
ly  stamped.-THAKUEl  BALDEO  BaKHSH 
V.  iHAKUR  BALBHADRA  SINGH,  6  O 
C  372. 

19  Ss.  110,  111,  253  (Ji)- Jurisdiction  of 
Civil  and   Revemte   Courts— Partition. 

Held,  that  the  prohibition  contained  Jn 
section  233  (k)  of  the  United  Provinces  Land 
Bevenue  Act,  1901,  applies  only  to  suits  with 
respect  to  partitions  in  which  the  plaintiff 
has  had  an  opportunity  of  having  his  oh- 
jectio-ns  eonsidered  under  section  111  of  the 
Act,  and  has  not  availed  himself  of  it. 
KHASAY  V.  JUGLA.  WN  A  1906,  p.  79 
=  8  AL  J809  =  28  A  482 

20  S.  no,  ill  and  233  (l5)-Suit  in  Civil 
Cou/t  for  declaration,  of  title— Objections  not 
raised  before  Revenue  Court.  2-9  A  604  ool 
1453   P   II. 

21  Ss.  no,  111,  233  ik) -Partition—Suit 
in  Civil  Court  for    declaration  — Jurisdiction^ 

Held,  that  the  prohibition  contained  in 
S.  233  (k)  of  the  united  Provinces  Land 
Bevenue  Aot,  1901,  applies  onty  to  suits  with 
respect  to  partitions  in  which  the  plaintif! 
has  had  an  opportunity  of  having  his  ob-  | 
jections  considered  under  S.  Ill  and  has 
not  availed  himself  of  it,  28  A  432  foil.  I 
23  A  291  ref.  to.  PART  aB  v.  NIADAR.  1907 
AWN  175  i 

22  S.    Ill— Talukdar,    objection    by    in    a 
partition    prooaeding  betwean   under  proprie-  I 
tors.     HOG  25-2  col  1461  P  II.  ! 

23  S.  Ill,  cl.    (b)— Suit  to    establish   right  to 
share  claimed  in  a  partition  case  in    a  Revemte  , 
Court,  afler  tii:jpiTy  of  period  fix^d  by  Bsvenue^ 
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Court  .to  es'ohlish    such   rigid. 

In  tho  cause  of  the  partition  proceedings 
between  tho  parties  tho  Ri.venuo  Courtdirect- 
ed  tho  plaintiffs  under  tho  provifiona  of  S. 
Ill  (b)  of  the  Land  Hovonuo  Act  (III  pf 
1901)  to  file  a  suit  wiuhin  threo  moths  to 
establish  their  tiUo  to  tlio  sliaro  they  claim- 
ed. They  filed  their  buit  some  10  montha 
after  that   order.  ., 

Held,  that  the  suit,  having  been  institu- 
ted after  the  expiry  of  tho  period  of  three 
months  from  tho  order  of  tho  Revenue  Gourt^ 
could  not  be  eutertin- d  23  A  291  and  2& 
A  4^2  referred  bo.  NAKEHFVKA  -BAHARBR 
SINGH   V.  MOTl  L\L  SINGH.     1100114. 

24  Ss  HI  and  U2--T'artition  suit  (or-—- 
Question  of  title— Di^raissal  of  obieotion.  T 
0  C  161   col  :  1430  P  11. 

25  S8  111  and  233  (/c) -Application  for- 
partition  iu  Revenue  Court — Objection.  5 
A  L  J  614.  See  Specific  Relief  Act  I  of  187T 
S  42. 

26  Ss  111,  112,  233  and  234-Civil  Courta 
— To  decree  dossession  af  land  allotted  in  par- 
tition by  a  Revenue  Court.  9  O  C  73  ool  * 
1439  PH. 

27  S  lii-See  AWN  1906,  P  199  No  16^ 
28  A  375  No  17  ;  6  O  C  372  No  18  ;  28  A 
432  No  19  ;  29  A  604  No  20,  AWN  1907  P 
175.   No    21  supra.    , 

28  S  112— Sre  AWN  1906  P  199  No  16  i 
28  A  375   No  17  ;    6  0  C  372  No  18  supra. 

29  S  142^-Contibv,tion  betweea  persoas 
equally  liable  for  pavment  — Pur&haser*"s  liabi- 
lity for  arrears  of  Government  Revenue.  11 
0  C  279  B   col  :    688   P  II. 

80  S  144— See  A  W  N  i902  P  2  No  H 
smpra. 

81  Ss  183  and  953— Suit  to  recover  money 
paid  to  release  attachment.  AWN  1906. 
P  114—28  A  563  col  :   323    P  I. 

82  Ss  113  and  233  m--Suit  by  tenant  to 
recover  value  of  property  wrongfially  sohJ 
on  account  of  arrears  of  revenue.  AWN 
1905    P  147    col  :    1614   P  I. 

83  Ss  183  and  233  m— Suit  to  reeoveif- 
raonev  erroneously  collected  for  Govera- 
ment"  Revenue.  AWN  1907  P  157  colt 
1460  P  IL 

84  Ss.  191,  192  — Jurisdiction— Court  of 
judicial  commissioner— Partition  case-Trans- 
fer of.  7  O  0  142  col  :  139&  P  II.  S  210— Se& 
AWN    1907    P  225  No    8  supra. 

35  S  233— Partition  b)  Reve-nae  Court- 
Objection  by  a  person  having  no  apportunity 
to  raise  ob}ectione.     10  O  C  363  col:  14S2  P  11^ 

36  S  233  Civil  and  Revenue  Courts— Suit 
for  partition  of  rent-free  land.  AWN  1903l 
P  197   ool  I   1457  PH. 

97  S  233— Effect  of  such  a  deolaratioa  on 
the  portion  to  be  made  by  revenue.  10  0  G 
204  col  .'  444    P  I. 

38  233  (k)  — Civil  and  Revenue  Courts- 
Jurisdiction.  AWN  1908  P  274  col  :  1452 
P  II. 

89  Ss.  233  {Ji);  111,  112— Jurisdiction 
of  Civil  and  Bivenite  Courts- Fartition—Quei- 
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iion  of  title— Appeal 

The  plaintiff  objected   in   partition  pro- 
ceedings  pending    before   a   Revenue    Court 
that  a   certain   share    in   Ijind    recorded    in 
revenue   papers   in   the  name  of  the   defend 
,ant  belonged   to     him.     The    Assistant    Col 
lector   ordered    the   objection    to    be  sent    to 
the  Colleptor,  with  the  remark   that  no  ques 
tion   of   title   was  raised   and  it  was  made    to 
defeat  partition.  After  more  than  six  months 
of    this   order   the    plaintiff    ffuld   a    suit    in 
the  Civil   Court  for  a  declaration   of  his  title 
t3  the, land   claimed  by    him. 

Held,  that  the  suit  did  not  lie,  for  the 
Assistant  Collector's  order  amounted  to  dis 
missal  of  the  objection  and  the  plaintiff's  re- 
remedy  was,  by  way  of  appeal,  to  the  Dis- 
trict Judge. 

Under  clause  (k)  of  Section  233  9!  Act 
III  of  1901  no  person  can  institute  any  siiit 
or  other  proceeding  in  the  Civil  Court  with 
respect  to  the  partition  of  mahals  except 
as  provided  in  Sections  111  and  112  of  the 
,Act.  GQTHAX^  CHAUDHRI  v.  JOGI  CHAU- 
DHRI.    8  A  L  J  617-A  W  N  1906  P  289. 

40  S  233  (m)-buit  brought  ip  Civil  Court 
pending  partition  proceedings  in  the  Reveaue 
Court.     AWN    1907  P    172   col  :  1453    P  II. 

41  Ss,  233  and  183 —Jurisdiction  of  Civil 
and   Revenue  Court — Landlord  and   Tenant- 

^uit  by  tenant  to  recover  value  of  property 
wrongfully  sold  on  account  of  arrears  of  re- 
venue. 

Where  on  account  of  arrelars  of  revenue 
due  by  Bk  itatnindar^  the  cattle  belonging  to 
his  tenant  were  wrongfully  sold,  and  the 
tenant  thereupon  sued  the  defaulting  zcviiyi- 
dar  and  the  Naib  Tehsildar  wbo  as  such  had 
attached  the  catila,  for  recovery  of  the  value 
of  the  cattle. 

Held,  that  the  Civil  Courts  were  barr- 
ed from  entertaining  suoh  a  suit,  for  the 
claim  waa  not  under  Section  183  of  the  Land 
Revenue 'Act  1901,  but  was  one  connected 
with  or  arose  out  of  the  collection  of  revenue. 
SAHAI  V.  BINDESliRI  SINGH.  AWN 
1905  P  237 

42  S  234  (f)  (p)—Bules  of  Board  of  Revenue 
^Feb.  24(h  1902,  Eides  Nos.  22,  23-Rimune- 
tation   of  lambardars. 

Held,  that  in  the    absence  of    any   agree 
xnent  between    lambardar    and    00  sharers   as 
to  the  lambardar's  remuneration,  the  lambar    i 
dar    ii  entitled    to  5  per  cent ,    under  Rule  23 
of  the    Board    of  Revenue    Rules  dated    Peb    j 
ruary    a4th,    1902,    and   is  entitled    to  the  be 
nefit   of  this  rule,  although    in  previous  years  1 
he    may    have    received     nothing.      GEN  DA 
KUARv  PI  vRi  LAL.    AWN1906P175 
=28  A  693  ! 

(q  N  W  P  Act  1  of  1903  BundleKhaud 
Encumbered  Estates  act- 

1  Ss.  2.  12 — Advantage  of  the  act  taken  by  , 
some  of  joint  judgement  debtors.  A  W  N  1 
1908    P  43  col  ;    886  P    Ih  I 


(r)  N  W  P  act  I 
Clauses  act.. 


of  1904,  General 


I  S  6 — Effect  of  a  repealing  Act  on  a  pend- 
ing appeal.  27  A  5G9  See  N  W  P  Act  XU 
of    1881  Rent  Ace  No  17. 

Notice. 

1  Act  intended  to  be  done— Municipality 
Suit.     2  B  L  R  857-25  B  142  col  193  P  II. 

2  Amount  to  be  entered  in  — Interest- 
Costs.     2  0  0  103      See  pre  eruption. 

3  Annulment  of  incumbrance  — Joint  bo* 
tice  to  several  tenants — E^articulara  in  the 
notice.     SOWN  272  col  152  P  II. 

4  Application  for  issue  of  to  amend  in- 
cumbrances, must  be  made  to  a  collector 
and  not  to  a  Deputy  collector — Notice  by 
Deputy  OoUector  invalid,  though  subse- 
quently approved  by  coi^eetor.  2  0  L  J  99 
col    171   P   II. 

5  Application  for  rateable  distribution — 
No  necessity  for  to  decree-holder  realizing 
assets.  Execution  of  decree — Procedure.  27 
A    132   col    1181   P  I. 

6  Application  for  transmission  of  decree 
— Execution  — Oourt  which  should  issue  no- 
tice.    12  0  W  N  897  col  1072  P  I. 

7  Assignee's  application  to  transmit  dcQ- 
ree   for  execution.     29  0  335  ool  1501  P  I, 

8  Be.foie  granting  of  review  — Civil  Proci" 
dure  Code  (Act  XIV  of  1882),  Section  623-^ 
Review  —  Notice  of  applies  lion  to  opposite 
parif. 

If  a  person  sets  down  an  appeal  and 
does  not  come  forward  to  support  it  the 
appeal   may    properly    be    dismissed. 

Under  Act  XIY  of  18fc2  no  order  of  re- 
view can  be  made  without  previous  notice 
to  the  person  in  possession  of  the  decree 
which  is  to  be  reviewed.  SAHEB^.ADAH 
MAHOMED  ZAHUR-UD  DIN  v  SAHEE- 
ZADAH   NURUD  DIN.     14  M  b  J  7- 

9  Before  order  absolute  for  sale — No  ne- 
cessity- Notice  to  defendant  of  application 
—  Practice.  12  M  L  J  62—25  M  506  ool  680 
P  I. 

10  Bengal  Drainage  Act— Validity  of.  1 
O  L  J  260  col  73  P  II. 

11  By  collector  under  cl.  6  of  S.  18  of 
Act  1  of  1-^84  (Land  acquisition)  Meaning  of, 
7  B  L  R  697  col  848  P  1. 

12  Av  pie  aiH  1 1  gs- Allegation  in  written  stat6r 
ment—Wrilleu  statement  thrown  out. 

"Where  a  person  has  had  notice  of  a 
fact  from  a  written  statement,  it  is  imma- 
terial that  the  written  statement,  by  means 
of  whioii  tliat  notioe  wan  coiiVHiyed,  was 
thrown  o,ut.  SANTAN  MATflEKlS  v.  GU- 
LAB   H\UI.    6  B  LR  284- 

13  By  possession  -Failure  to  ma^e  in- 
quiry—Inquiry, aoope  of  27  &.  45.2  col  475 
PI. 

J4  By  possesdian -rr- Registration — Posses- 
sion commencing  qndor  one  title  — No  pre- 
sumption of  its  continuance  under  tho 
same    title    5  L  R   269     97    B     403   ool  :    193 

p  n^ 

15  By  ngistration  — Sale  by  first  raort- 
gai^ee  without  impleading  second  mortgages 
— lUght   of    second   mortgagee   30   C  5S9  QpS 
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Notice    {Contd.) 

Col  p;i 

16  By  registration— How  far  nobioo  of 
prior  iiicvtmrbraPGe— Marshalliog  of  secur- 
ities 4  B     L  U    253— 2(V   B  538    col    554  P  I. 

17  By  •registration — How  far^  so  as  to 
siliai  payiaunb  nvado  wiblioub  knowledge  of 
Eub-raorigage.  29  B  9\i.  See  Mortgage,  Registra- 
tion. 

18  By  Rpgistration — Execution  of  decree- 
Mor  gage  d  oroe — Fresh  suit — Registration! 
— Nulico — Decree  absolate  for  foreok)Sure — 
Gift — Malu.ui  dan  Law — Mmsha — Possession. 
6  B  L  U  1013  col  :    1G6D    P  I. 

19  By  tolegraui-  Of  interlo&atory  order — 
26  U    260  col  :  292  P  II. 

20  Baiia  &de  purchase  without  notice  — 
Equiiable  claim — Legal  claim.  SB  L.  R  658 
col   229   P  II. 

21  Clear  of  an  unregistered  deed:.  16 
C  P  L  II  95,  col  :  494  P  I. 

22  Breach  of  Muiiioipaf  statabe  — Notice  of 
suit  when  necessary — Uefund  of  town  du 
ties  25.  B   387—3  B  L  R  158  col  1811   P  I. 

23  Civil  Pro  Code  Act  V  of  1908  &.  80 
P    424  col  1196   to    1201    P  I. 

24  GoverniTteot — Sovereign—Suit  against 
Government  — Notice  — Cro-wn— Irresponsibili- 
ty of  for  the  negligence  of  its  servants — 
6  B  L^  R  ia2  col' 47  P  1. 

25  Notiee  by  two  out  o!  three  plaintiff* 
— Notice  in  respect  of  one  fasli  and  suit 
to  recover  money  illegally  levied  for  two 
faslies   24   M  279  col  .-1198  PI. 

26  Company — Member,,  death  of — Notice 
of  death  how  to  be  given  to  com-pany — Al- 
l^tiasent — Com-pany — Company's  knowledge 
of  death.   4  B  L  R  215  col   470>  P  II. 

27  Conditions  unde*  which  tenant  will 
BOt  be  entitlfd  to  the  usual  notice  to  quit. 
— Notice  deteijia.uing  tenancy— Previous  no- 
tiee unnecessary.  8  M.  L.  J\  265  Col :  I&IO 
P.    II. 

28  Contents  of  a  valid  notiee  under  S. 
51  of  Reg  VIII  of  1793— Liability  o!  taluk 
to  enhancement  not  in  issue — Declaratory 
dfaree.  8CL  J  329  S«e  Reg:.  VUI  of  1793 
(Bengal  Dee^nnial  Settleiaaent  Act),    s.  51 

29  Constructive— Sale — Power  of  vendor 
— Reasonable  care— Notl&e.  1  L  B  R  1900  02 
P  196  col:  564  P  I. 

30  Denial  of  liability  in  pleading  in  prior 
suit — No  ootiee — Surety  denying  his  liabili- 
ty i-i  a  previouis  suit.  2^  B-  418—5.  BLR  326i 
ool  :  ^•'54  P  I. 

31  Denial  of  title  in  prior  siait— Subse 
quent  decree  superseding  in  denial — Tenant 
holding  over— 2T  B..  261  co!:  729  P  I. 

32  Drains — Municipal  ultra-lllipgal  notice 
Non-compliance  of  Negotiatio-ns  after  notvcfi 
— Fresh  nobice-Liraitation  p  Tiod  for  prose- 
cution—^.9  B  85—6  B.  L.  R  667  col::  218  P  II. 

33  Effect  of— Of  ejectment  givei)  to  ten- 
ants claming  ur'der  proprietary  right.  91  O 
O  292,     See  lossession. 

34  Ejectment  of  grantee  by — Of  rent-free 
grant  into  one  at  a  favourable  rate  of  rent 
—Resumption  —  Ejectment  of  grant- holder 
by  notice  under  rent.     4   O.  C.   26.4  col :  644 


I  Notioo    (Contd  } 

P.   II. 

85  Ejeetraenfc,  sxiit  for— Alternative  relldS 
—Limitation.     3  O.  C,  1063   col:  148  P  II. 

3&  Ejectment  Suit  —  Under-tenant  pur- 
chase by  landlord  of  holding  —  Notice  — 
Trespass— Right  of,  occupancy.  31  C  932  col: 
lO'l  P  IT. 

87  Ecjultable  doctrines  of-Registered  deed' 
of  sale  -Prior  verbal  sale  to  another  person 
—Notice.     4  L  B  R  26  (1907)  col :.  415  P  I. 

88  Exccation  —  Mortgage  decree  against 
father  —  Joint  family  consisting  of  farther 
and  sons — Father  dying  botore  executioa. 
14    M  L  J    342   col:.  1506    PJ. 

89  ExecutifOQ  of  decree  —  Absence  ot — 
Notice  to  Judgment  debtor — Sale  at  low.  pricfl 
— Application  to  set  aside  said  dlsraissed*. 
lOB  L  R    75^  col::  1553  P.  I. 

40  Execution  of— Decree  against  surety 
— Comp3tency  of  Court  receiving  decree  for 
execution  to  issue  no-tice.  iO-B,  29>— 6. B.  L. 
R.  657  col  :    1370  P  I. 

41'  Father  of  minor  son  having  notice  of 
fact  —  Minor  son  cannot  plead — Want  o( 
notice— Liability  of  retiring  partner.  IBT, 
P  L  R    1908-  col  633  P  I. 

42  Foreclosure  absolute— Order  absolute 
for  foreclosure — Nctice — Appeal — Second  ag^ 
peal— Revision.     29    B  641  col  905  PI. 

48  Fbreolosure — rrregalar— When  fatalw 
Mortgage  by  way  of  conditional  sdl'e — Fore- 
closure—Notice.  74  P  L  R  1906.  See  Mort- 
gage No.   74'. 

44  Foreclosure  notice — Invalid" — Notioa 
of  foreclosare  held  invalid — Decree  for  pos- 
session in  li«u  of  mortgage — Money,  P  Ii.B 
1903  col  1072    P  XL 

45  Notice  if  suffi  :ient—G'roimd)  of  appeal 
not  argued'  in  Lower  Appellate  Court  can  be 
argufid  in  second  appeal. 

The  notice  on  which  a  party  relied  being 
only  a  four  days'  notice  was  held  dearly 
insufiKcient  in  law. 

A  ground  af  appeal  taken  in  the  lower 
appellate  CoU'rt  and  not  argued  there  can  be 
taken  in  second  appeal.  l&M  83",  referred  tov 
R^MAGHAND^RA      v.       LAXMIPATHAyA, 

S  ML T  293. 

46  Goods  booked  with  one  Railway  Gom- 
pany— Loss  on  the  line  of  another  Company 
—Notice  of  claim— SufiSbcieatnatiae.  Ifi  0.  W. 
N.  165  Col.  827,  P.  I. 

47  Hundi  payable  at  sight  first  accepted 
--Holder  agrees  with  Jaoceptor  for  d«ferre.d 
paymen— NoMc-a  of  dishonour  not  given* 
12  G   W    N.  644  (.'ol.  5^,  P.  f. 

48  Inso  vency-NoticQ  not  posted  in  Oouirfe. 
—  Effect  on  jurisdicrtion.  5.  C.  W.  N.  ai  Cok 
144  P.  I. 

49  Registration  ot  a  stib- mortgage  by  thft 
naortgag-^ti  is  no  notice  of  sub-mortgn,ge  to- 
raTrtg.ag;.)r — Paynaent  by  mortgagor  to  mort- 
gagee in  good  faith -29'  B.  199.  See  Notice 
No.  17  supra. 

50  Irregularity  in -Notice.  83  P  L  R 
1903-21'  P  R  1903.  See  Regulation  XVII  oj 
1806    S.    7;  and   8. 

51  Irreg,ularity  In  issue  and  aervict  of'— 
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Of  sale  on  raiyat— Sabstantiat  ioiury— Con- 
flitional  order.  Effect  ol -Notice  of  sale- 
Ground  for  exempLiou  ftoKi  sale.  10  0  VV 
N  137  col  33  P  II. 

52  Issue    of    on    a    time  barred  decree — 
Notice   of  prior  barred    application — No  fur 
tber  8tep3--Sccond  application  witk^n    time. 
2  A  LJ07  col  :    «Ji9  P  I 

53  Landlord's  right  of  re  entry  without — 
To  suit — Whether  to  under  raiyat  neces- 
sary— Applicability  o1  Jotedar — An  «n€ler 
raiyat  chukani  Raiyat.  2  C  L  570  col  : 
101  P  II. 

54  ^eau  determinable  by  notice-BeJil — 
Liability  of  lessee  or  his  representative  to  pay 
wJit^n  notice  not   given. 

By  a  Sarkhat  a  lessee  agreed  to  take  a 
house  at  a  certain  tHon  thly  rent.  It  was 
provided  that  if  the  lessor  wished  to  put  an 
end  to  the  lease  he  was  to  give  one  month'6 
notice  aod  that  if  the  lessee  wished  to 
Itrave  the  bouse  be  Was  to  givo  "&  month's 
notice  and  if  for  aay  reason  bo  did  not  give 
notice  he  was  to  pay  rent  for  the  month  for 
which  be  should  have  gi\ea  notice.  The 
lesseee  died  one  day  before  the  exiry  of  a 
month  of  the  tenancy,  but  owing  to  disputes 
among  the  beirs  the  property  of  the  lessee 
remained  in  the  house  for  some  months  after 
bis  death. 

Held,  that  upon  the  constrtiction  of  the 
lease,  the  death  of  lessee  did  not  put  an  end 
to  the  lease  and  that  as  neither  the  leasee  nor 
his  representatives  either  gave  the  required 
notice,  or  paid  a  montb^s  rent,  the  estate  of 
the  deceased  was  liable  for  the  rent  of  the 
period  between  bis  death  aod  the  date  of 
vacating  the  bouse.  GOB.ND  PaRSHAD 
V.   ASMaT   ARa    BEGAM.     5  0C,  113. 

55  Misprint  in  124  P  L  R  1901 -3S  P  R 
1901.     S<!c  Mortgage  Foreclosure   notice  valid. 

56  Moutfaly  servant  leaving  without — 
His  right  to  wages.  U  B  R  0905)— Contract 
1.     See   Master    and  servant    Noll. 

57  Mortgagor  appearing  contest  defective 
notice  of  foreclosure  and  o'ffering  to  pay 
proper  persons— Whether  such  appearance 
aod  offer  amount  to  waiver  of  right  to  take 
advantage  of  defects  in  the  notice  in  a  subse- 
quent suit  by  him  for  redemption.  28  P. 
K.  1-908  Col.   1666  P.  I. 

58  Necessity  for— Application  for  order 
absolute  within  one  year  from  the  decree 
date.  27  M.  40  Col  665  P.  II. 

59  Necessity  for— Company  in  liquid 
aotion — Application  and  order — Appeal 
A.  W.  N.  (1905)  P.  76,  Col.  744  P.  I. 

60  Naceisity  of— Even  where  a  portion 
only  of  the  estate  in  default  is  under  attach- 
ment. 1  C.  L.  J.  565,  col.  39  P.  II. 

61  Necessity  of— In  cases  of  resumption, 
byGoverdment  of  land  granted  by  it.  7  B. 
L.  R.  735  col.  476  P.  il. 

62  Necessity  of— on  abandonment  of  an 
labandi  tenure— Suit  for  rent  of— Notice-Onus- 
—Benami  sale— Admission  by  vendor,  effect 
of. 

Eeldt  that  no  noticQ  is  required  to  be 
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givca  by  the  tenant  to  the  landlord  in  aban< 
doniiig  an  ulbandi  tenure,  as  il  ii  a  settle- 
meut  for  a  year  only. 

An  assignee  of  the  landlord  sued  for  rent 
and  the  landlurd  admitted  that  he  had  sold 
the  arrears  of  runt  to  the  pbiiotiff,  and,  such 
landlord    was  also    a  party  lo  the    suit. 

Held  that  it  was  not  open  to  this  C.urt  to 
find  that  the  sale  wwa  benami.  AMUITA  LaL 
MUKEIUEE  V.  GIIUDHAR  GllUSE,  5  G 
L  J  398 

63  Necessity  of,  'to  be  given  to  the  mort- 
gagor before  order  absolute  forlsale.  4  C  L  J 
317  col   642  P  1. 

64  Necessity  of— To  under  tenants  prior 
to  sniing  them  in  ejjctmant.  llCWN  46 
— 5  C    L   J  53  col  [927  P  IL 

65  Necessity  of — To  defendant,  applica- 
tion for  execution  of  conditional  dt-ccee 
10   C  VV  N    306   col  ;    695    P  II.    No.  23. 

66  Non-issue  of--Effect  of— On  sale  for 
arrears   of   revenue  82  G    111   col  38  PII. 

67  No — Of  the  ei  quiry  held  previous  to 
declaration  under  S.  6  Laud  Acquisitioa 
Act,  need  be  given  to  the  owner  of  the  pro- 
perty concerned.  9  OWN  454  (PC)  col 
841    P  I. 

68  Non-service  of — Effect  of--Ceftifioate 
--Sale.     5  C  W  N    86  col.  75  P  II. 

69  Non-service  of,  under  Section  10  of 
\ct  I  of  1895  (Bengal)  2  C  L  J  504  col.  163 
P.    IL 

70  Of  action  whether  necessary  in  suit 
for    injunction.    4  M  L  'I'    209    col:  1342  P  II. 

71  Of  adverse  title  set  up  by  third  party 
given  to  the  Court  of  Wards.  6  0  C  142  col, 
1864  P  I. 

72  Of  appeal  — Appeal  out  of  time— Notice. 

3  0  G  758  Col  748    P  I. 

73  Of  application  for  withdrawal -Suit- 
Notice  of  application  to  defeudaut.  1^0  0 
97  Col  1047    P  I. 

74  Of  benami  purchase-Transfer  by  be- 
uamidar  — When    out  voidable.     3BR    104  — 

4  O  C  192  Col  :    565    P  I. 

75  Of  claim  o  Railway  company- Liabi- 
lity for  los8- Notice  to  claim.  A  W  N  1903 
P  235  Col  827  P  I. 

76  Of  claim  to  Railway  company— Notice 
served  on  traffic    manager   insufficient.     12  0 

'  W  N  460  Col  :    829  PI. 

77  Of  claim -Suit  for  recovery  of  excess 
freight  colleated -To  whom  to  be  sent.  X 
W  N  (1906)   P  101—3  A  L  J  329    Col   818  P  I. 

78  Of  content  of  document— Attestation- 
No  presumption  of  knowledge  of  contents, 
25  A  296  at  303  Col:  2122   P  1. 

79  Of    contents    of     pleadings— Suit   for 

cancellation  of  an  iustrumaut Knowledge 

of  agent  of  plaintiff.  25  A  1-29  I  A  203 
Col  369  P  I. 

79  (a)— Of  contents  of  pleadings— Notice 
of  dishonour  to  drawer  where  drawee  baa 
failed  to  accept.     29     M  526    Col  :   543    PI, 

80  Of  covenant— Specific  performance  of 
which  is  barred  is  no  notice.  11  M  L  J  132, 
24  M  449   CoJ  :    441    P  I. 

,     81    Of  date— Duty  of     Revenue    Court  to 


(     1935    I 


DIGEST  OF.  CIVIL  OASKS 


(    193G    I 


Notiee    (Contd.). 

give  notice  of  date   and  place    to    parties.     8 
P  U  1902  Ilcv  :— 12  PL  U  19D3   Col .'  1452  P  I.' 

82  ^f  detormiiiation  of  tenaucy— Tender 
of  p.ittali  at  end  of— Fasli  not  Bulliciout — 
28.  U.  ;391.  col.  74.  P.  I. 

83  Of  dishonour — Notice  — Forbearance 
to  sue  acceptor  -Effect  against  drawer — 26 
M.  239.  col.  538.  P,  L 

84  Of  (jjclmont-  Uigbb  of  tenant  to  set 
up  want  of- After  once  repudiating  Land- 
lord's title  — Notice  to  quit— Second  appeal 
—  Pleadings  —Findings  inconsistent  with 
pleadings.  1  C.  L.  J.  416.  col.  933.  P.  I. 

85  Of  execution  to  legal  represantative — 
Ni'cessit.y  for.  25  B.  337  5.  C.W.N.  10  col. 
1507  P.  I. 

86  Of  resumption  by  "^andlprd- Service 
Tenure  — Ilosumption— Notice'.  13  lilj;  L  J  209 
col.  1649.  P.  II. 

87  Of  Sale— Rent  sale  — Onus — Notification 
of  sale — Parties — Joinder  of  defendant.  27  M. 
94—13  M.  L.  J.  479  col.  1378  P.  I. 

88  Of  sale  service  by  post — Signature  as 
collector— Proclamation  of  sale — Signature  ag 
Jiidge  —  Irregularity  in  publication  to  @et 
aside  sale  32  C.  691.  col.  75.  P.  II. 

89  Of  sale  udder  revenue  sale  law— Notice 
under  section  6  not  necessary — Plea  not 
taken  before  Commissioner — Constquent  in- 
adequacy of  price  not  proved,  8  C.  W.  iT. 
757.  col.  88.  P.  II. 

90  Of  suit  — Suit  against  government — 
Notice  previous  to  suing  Secretary  of  State 
for  India  in  Council  or  public  officers-Notice 
by  two  out  of  three  ioint  owners  of  land. 
24  M  279.  col.  1198  P.  I. 

91  Of  suit  against  Municipal  Board  for 
iujuuctiou  of  against  threatened  act — Ne 
cessity  of  the  case  of  a  suit  for  an  injuuc 
tion  against  an  act  threatened  -A.  V^.  N, 
1906  P.  107  col.  1341  P.  I, 

92  Of  suit  against  public  officers — Notice 
1  L.  B.  U.  1900  02    P.  152  col.  1198    P.  I. 

93  Of  suit  for  injunction  whether  neces- 
Bary  against  officials  acting  not  as  such — 12 
C.  W.  N.  1065  col.  1.199.?.  I. 

94  Of  suit  to  public  officer — Act  purport- 
ing to  be  done  in  official  capacity — Sui^  for 
damages  against  a  public  officer.  9  'O.  (). 
275  col.  2160  P.  I. 

95  Oi  suit  to  Secretary  of  State— When 
necessary  — Right  of-Change  in  course  of  river 
— Jalkar  piece  of  water  connected  with' the 
river-^32  o:  1141  coi;    1057' P   II. 

96  Of  suit  under  S.  424  C;  P.  C— Object  of 
notice  —  Who  can  object  to  validity  Or  suffi- 
ciency of.     1.  C.  L.  J/542  col.  1196  P.  I. 

97  Of  title — Construction  by  fact  of  pos- 
session—Prior and  subsequent  mortgagees — 
Prior  mortgagee  in  possession  witiiout  regis- 
tration—Notice— 25  A.  366  A.  W.  N.  1903  P. 
Qol  491  P  I.  '  ■ 

98  Of  unregistered  conveyance — Holder  of 
— Subsequent  registered  conveyance  affected 
with  oral  conveyance — Possession  given  to  a 
transferee— 3.  A.  L.  J.  100.  28.  A.  315  col. 
81  464  P.  1. 

99  OmisBion  by  Judge  to  give-Of  tiis  intea- 
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ded    local    inspection,    effect  of — Notion    tfl 
parties.  33  Q.  133  col.  1391  P.  II. 

100.  Omission  to  give— To  parties  cannofc 
invaliijato  an  award  — Award  in  court  de- 
pends on  the  value  of  the  entire  matter. 
29  M.  L.,  col.  1419.  P.  II.'    '  "  ■ 

101  Person,  of  whose  interest  a  mortgage 
has  had  not  bound  by  the  mortgage  decree 
unless  they  were  parties  to  the  suit  by  the 
mortgagee  — 3  C.  L   J   12.  col.  1109  P.  II. 

102  Previous  sub-mortgage  created  by  a 
prior  mojrtgagee  by  deposit  of  his  mortgage- 
deed— Subsequent  mortgage  throujgh  regis- 
tered cannot  acquire  priority  apart  from  the 
question.  10.  C.  W.  N.  276  col.  554  P.  I. 

103  Proof  of  purchase  with— Claim  to  re- 
cover—Laud purchased  from  ostensible 
owners.  1  LB  R  1900-02  P  160  Col.  458 
P  1,1, ' 

104  Proof  of  service -Ot, notice,  validity  of. 
—  Order  sheet  of  the  proceeding,  entries  Mil 
evidential  value  of.  7  C  L  J  262  Col.  153 
PII. 

105  Purchaser  of  property  subject  to  un- 
registered inortgagenot  oompjilsorily  regis- 
trable-Purchaser  having  notice  of  such  mort- 
gage before  registration  of  sale  deed  whether 
mortgage  binding  on  purchaser.  AWN 
1908   P  99.  Col     49,2    P.  i;,. 

106  Rateable  distribution— No  notice  to 
other  decree  holders  necessary.  27  A  132 
Col.     1181  PI. 

107  I^afusal  by  pleader  to  accept  of  data 
of  hearing  of  case  —Appeal  dismissed  in  do- 
fault.     7  d  C  303    Col.    1427    PI. 

108  Registration  of  document— Equity- 
Notice.     134  PL  R^  1904    Col.     945    P  II. 

109  Registratiop  of  docunji,ent— Priority — 
Delay  in  effecting  registratibh — Notice.  1  L 
BR  1900-02    P  293  Col.  488  P  II. 

110  Registration — Mortgage — Notice.  9  P> 
L  R  1901    6Ve  mortgage  foreclosure^   notice. 

111  Registration  nibrtgago  by  way  of  con- 
ditional sale— Notice— Demand  made  before 
expiry  of  term  of  mortgage.  8)  P  L  R  1907 
See'  Mortgage—  Foreclosure— Notice. 

112  Mortgage  by  way  of  cooditiooale  sale 
-Foreclosure— Notice.  74  P  L  R  1906  Sit 
Mortgage    No  74. 

113  'Revenue  sale-Malikana-Sale  for  arreira 
accrif^ed  due  after  notice.  31  6  '256.  See 
Revenue   sale   S.  2,  15,  31,  and  331. 

114  Service  of  by  post — Presumption — Qu- 
estion of  fact — Business  carried  od  by  indi- 
vidual members  —  Acknowledgment  by  a 
riiember.     7  C  L  J  251  col  1801  P  I. 

115  Service  of  for  the  validity  of  a  sale, 
under  Act  1  of  1895 — Necessity  fo"r--Suit  to^ 
set  aside  sale  — Sale  confirmation  of--  Certi- 
ficate.    3  C  L  J  280  coi  166  P  II. 

116  Service  of — How  to  be  effected-- W,hea 
substituted  service  of  is  not  to  be  n3,^ii^^-T 
Whether  knowledge  dispense  with  make  up, 
for  defeat  in  service  of.  1  0  L  J  550  col  IpQ 
P    II.        '  '  '■■  -~  -      ^  ■"■ 

117  Service  of- -Service  by  registered  posfe 
— Separate  notice  to  quit  the  land— 'Perma- 
nent   teuure--Teuanl's     right  to   oompeusa- 
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tion.    6  C  W  N  134  col  721  P  I. 

118  Scrvico  of  — Sfjrvico  on  the  outor  door 
of  the  house  in  which  the  person  to  whom 
the  notice  was  addressed  works  as  an  em- 
ployee—Not good  service.  8  G  L  J  294  col 
1431   P  I. 

119  Service  of-Under  Act  1  of  1895 
(Public  Demand  Recovery  B.  C.)— Validity 
of.  1  0.  L.  J.  588  col.  1077  P.  I. 

120  Stikiiuf  up  of — Form  and  publication — 
Regulalion  V'lll  of  1819,  SecLion  8— Sale  of 
putni  tenure. — Suit  to  set  aside — Irregularity 
in  conducting  and  publishing  sale. 

If  the  provisions  of  section  8  of  Regu- 
lation VIIl  of  1819  are  not  strictly  complied 
with  the  sale  cai.not  stand. 

Where  certified  copies  of  the  petition 
and  the  notice  and  not  the  original  petition 
and  the  original  notice  were  stuck  up  on  a 
conspicuous  part  of  the  culcherry  and  the 
copy  of  the  notice  was  stuck  up  only  until 
the  14lh  May,  while  the  sale  did  not  take 
place  until  the  15th,  and  the  notice  did  not 
contain  any  list  of  lots  or  the  order  in  which 
they  Jwere  to  Jbe  sold  and  the  copies  were 
stuck  up  every  day  at  10  a.  m.,  and  taken 
down  at  5  p.  m.,  and  were  not  stuck  up  at  all 
on  Sundays  — 

Ildd,  that  these  were  material  irregu- 
larities sufficient  to  vitiate  the  sale.  BEJOY 
OHaND  MAHATAP  v.  ATULYA  CHaRAN 
BOSE.    sa  C.  953 

121  Sufficiency  of-Notice  by  intending 
plaiutifl -Mis  death  before  institution  of 
suit      25  A  187  col.  1198  P.  1.  No.  1115. 

122  Sufficiency  of  — Tenure  created  by 
trustee  --Not  binding  on  successive  trustee 
— Termination  of  tenure  -  Patta  granted  at 
the  end  of  fasli.     23  M.  391.  col.  1260  P.  II. 

123  Suit  by  purchaser  of.  certain  howla 
to  avoid  incumbrances  there  on — Liability 
of  suit  to  dismissal  in  the  absence  of  service 
of — On  all  defendants  except  one,  who  dis- 
claimed all  interest  in  the  tenure — Effect  on 
suit.  32  0.  710  col.  89  P.  l.| 

124  Suit  for  ii  junction- Necsssity  for 
notice  — Object  of  legislature  in  insisting  on 
notice.  1  M  L  T.  333.  Sec  Madras  Act  IV 
of  1884  No.  3. 

125  Suit  on  contract  — Suit  in  contract- 
Distinction— Bombay  Municipality — Claim 
made— SetLlemeut-Accouut  stated.  25.  B.  387 
col.  1811  P.  I. 

126  Suit  under  Section  30  and  539 
C.  P.  G. --Publication  of  notice,  procedure  of 
10  G.  W.  N.  867  col.   1222  P.  I. 

127  Surety's  right  to— Liability  of.  26  M. 
366  col.  1153  P.  I. 

128  To  agent  before  agency  does  not  bind 
principal.  11  G.  W.  N.  1109  G  B.  L.  R.  557 
ool.  628  P.  1. 

129  To  debtor  how  far  necessary  to  com 
plete — Transfer  of  aohosein  action.  1  B.  L.  R. 
180—26  B.  577  col.  352  P  II. 

130— To  defendant  outside  jurisdiction- 
Leave  to  sue.  A.  W.  N.  1901  P.  148  col.  1052 
P.I. 

191    Xo  jadgemoQbdgbtioi  beiore  mftkiog 
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order     absolute  -Exparto      order      absolut« 
4  O.  0.  238.  c)l.  1461  P.  I. 

132  To  jiidgeinent  debtor,  whether  nocea- 
sary  on  application  for  execution  of  a  decret 
for  perpetual  injunction.  3  C.  L.  J.  112  col, 
440  P.  I. 

133  To  mmager— How  far  attachmonti 
of  debt  one  by  Gompany.  4  B.  L.  R.  310  col, 
161  P.  I. 

134  To  parties  of  the  time  when  and  the 
place  at  which  the  Gourt  is  to  be  held.  1.  O.  G. 
166  col.  1321  P.  I. 

135  To  pa,3s  order  for  selling  property 
subject  to  mortgage.  13  M.  L.  J.  227  col.  1027 
P.  II. 

137  To  pleader  if  notice  to  client  — Appeal 
from  priliminary  decree,  disposed  of — Arrival 
of  records  in  LoLuer  Gourt— Parties  how  to  be 
notified. 

The  High  Court  dismissed  in  default 
an  Appeal  against  a  preliminary  decree  for 
accounts  and  the  record  was  returned  to 
the  Lower  Court  It  directed  notices  to  ha 
served  on  the  pleaders  of  the  parties  for  the 
further  hearing  of  the  case,  a  week  henco. 
Notice  was  served  on  the  defendant's  pleader, 
but  he  did  not  inform  the  defendant. 

Held,  that  the  notice  was  not  a  good 
notice  on  the  defendant,  and  an  ex  parte 
decree  passed  again. .t  the  defendant  on  the 
date  fixed  should  bj  ^et  aside;  that  the  caso 
should  be  reheard  upon  notice  served  oa 
defendant  personally.  E.  P.  SANDY«  v. 
UPBNDRA  CHANDRA  SINHA  ROY.  13 
G.  W.  N.142. 

138  To  quit  service.  140  P  L  R  1901  See 
Master  and  Servant  Nj  10. 

189  Te  quit  service  -Termination  of  ten- 
ancy—Right to  encbance  rent— Damages  for 
us  and  occupation  42  P  L  R  1904  Gol  :  842 
P  II. 

HO  To  Secretary  of  State— Traffic  super- 
intendent of  State  Railway  — Suit  agiinst  go- 
i  vernmeut.     4  0  G  133     Gol:     1196  P  I. 

141  To  show  cause — Right  to  begin  — 
Amendment  of  application  for  amendment 
of  decree  into  application  for  reveiw  of  judge- 
ment. J  G  S  S  0  N  282.15th  J  1904  Gol  :  1310 
P  I. 

142  To  surity  before  execution— Both 
Courts   can  give.     6  B  L  R  657  Gol.    1370  P  1. 

143  To  tenant -Oitdh  Laws  Act  (XVIIl  of 
1S76),  s  25— Rent,  determination  of — Occu- 
pancy tenant — Notice  to  tenant. 

Held,  that  under  section  25,  Act  XVIII  of 
1876,  the  Deputy  Commissioner  is  not  em< 
poweted  to  fix  th6  rent  of  an  occupancy 
tenant  without  giving  the  tenant  due  notioa 
and  hekring  his  objection,  if  any.  Taa 
tenant  is  not  bound  to  pay  a  rent  fixed  by  tha 
Daputy  Commissioner  without  notice  to  iha 
tenant.  ZAMINDAR  SINGH  «.  BABU  PitAG 
NARAIN,    3  0  C,  69. 

144  Under  S.  167  of  the  Bengal  tenancy 
Act-   Regularity  of —Service  of. 

Notice  signed  by  Deputy  Collector  for 
Colloctor  and  sealed  with  the  seal  of  tha 
Coiiectoc— Lftudlord    ftad     Xeuaut— Sa.ld    ot 
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Notice    (Could.) 

putni— Annulmoot  of  inoumbranco — Protect- 
ed interest — Notico.  Servioo  of — Irregularity 
9.0  W  N  803  Col:    14'J  P  II. 

146  WlioLhor  necesaary — Before  suit  to 
eject  an  under  raiat- -Lease.  11  0  W  N  190 
Col  127    P  II. 

147  To  quit — Agreement  to  render  ser- 
vices asmodical  practitioner  in  lien  of  rent  of 
a  bouse— Lease.     32   C  243   Col    1555  P  II. 

148  To  quit — Denial  of  title — Setting  up 
of  permanent  tenancy.  27  B  515  at  550 
Col    895  PII. 

149  Ejectment  suit — Notice  of  enquiry  as 
to  compensation.     9  C  W  N    455  Col  841  P  I. 

150.  161  Of  foreclosure— Service  of— Sub- 
stituted service  when  permissible.  48  P  R 
1902  col:    894    P  II. 

152  Kabuliyat  in  the  name  of  ancestor- 
Partition  by  heirs  — One  share  to  son  and 
grandsons,  one  to  a  widow  of  a  son  —Payment 
of  rent  by  son  in  the  name  of  ancestor  for 
himself  and  nephew.  C  C  W  N  134  col  :  253 
PII. 

158  Landlord  and  Tenant-  Demand  of  in- 
creased rent  or  ejectment  in  the  alternative. 
When  a  landlord  wrote  to  the  tenant  ask- 
ing him  to  come  to  an  agreement  with  him 
to  pay  increased  rent  and  concluded  by 
saying  "otherwise  I  shall  take  steps  to  eject 
you  and  hence  you  consider  this  as  15  days' 
notice  expiring  with  the  end  of  this  month.  " 
Held,  that  this  was  a  good  notice  to  quit. 
GANGA  DASSILv.  ANANDA  CHANDRA 
BOY.    18   C  W  N  146. 

154  Neoeoaity  for,  where  defendant  in  a 
suit  for  ejectment  set  up  a  right  in  him- 
self who  was  found  to  be  false.  9  C  W  N 
460   col    933   P    II. 

165  Necessity  — In  the  case  of  purchaser 
of  the  tenancy  from  the  legatee  of  a  deceas- 
ed   tenant.     5  G  L  J  205  col  721  P  I. 

156  Necessity  of,  for  ejoctment  of  under- 
raiyat  by  landlord  purchasing  occupancy 
rights   of    tenant.     3  U    L  J  155   col  101  P  II. 

157  Necessity  of,  in  a  suit  for  ejectment 
— Forfeiture  of  tenure  by  denial  of  landlords 
title.     3  C  L  J  274  col  931  P  II. 

157  (a)  Necessity  to  a  tenant  before  eject- 
ment  suit— Landlord  and  Tenant.  27  M  23 
col  1510  P  II. 

158  Necessity  to  a  tenant  before  eject- 
ment suit — Assertion  of  permanent  occupan- 
cy rights.     27  B  515  col  953  P  II. 

159  Not  necessary  where  the  defendant 
is   a    traspasser.     33    C  13G  col  53  P  II. 

160  Objection  as  to— First  taken  on  se- 
cond appeal— Validity  of,  4  B  L  R  58-  26 
B  360  col  1255  PI. 

161  N'-tice  to  quit— Proper  form— Addition 
of  clause  charging  for  holding  over  —Waiver 
by   accepting  rent   after   notice  to   quit. 

Held,  that  on  "interesse  termini"  is  an 
existing  real  right  which  gives  the  owner 
thereof  an  immediate  right  of  entry  and  en- 
titles him  to  eerve  a  notice  to  quit  to  the 
tenant    in  possession. 

The  plaintiff  having  an  interesse  termini 
gave  the  following  notice  to  quit,  through 


Notice    (Conld,) 

his  attornoyp,  to  the  defendant,  a  t'^nanfe 
in  possession: — "  We  give  you  notico  that 
our  client  will  require  you  to  vacate  and 
give  up  posaosaion  of  the  premises  on  the 
29th  February  next,  and  that  should  you 
fail  to  comply  with  the  request,  our  client 
will  take  proceedings  against  you  to  eject 
you  from  the  permisea,  and  he  will  charge 
you  the  sum  of  Rt.  350  per  mensem  aa 
damages  sustained  by  him  during  such  period 
as  you  continue  in  possession  after  the  29bh 
proximo." 

Held,  it  was  good  clear  notice  to  quit 
and  the  addition  of  the  second  portion 
of  the  notice  did  not  vitiate  it.  7  A  899 
diss.  4  E  X  D  201  F,  I  Douglas  175  referr- 
ed  to. 

The  defendant  began  to  occupy  the  te- 
nement from  the  1st  April,  1904  and  sub- 
mitted that  the  notice  tj  quit  ought  to  have 
been  made  to  expire  on  the  Ist  March  and 
not    the    29th  February. 

Held,  the  notice  to  expire  on  the  29th 
February  was  good,  although  it  would  be 
more  usual  to  make  the  notice  expire  on 
the  1st  March.  (1895)  1  Q.  B.  278  follow- 
ed. 

A  plaintiff  who  has  an  interesse  termini 
may,  if  hia  right  to  immediate  entry  ia 
interfered  with,  maintain  an  action  for  da- 
mages. 32  W  R  (Bng.)  943  followed.  ADOL- 
PHE  SHRAGER  v.  EMMA  PRICE.  12  C 
W  N  1059. 

162  Tenancy  in  respect  of  non-agricul- 
tural land— Sufficiency  of  notice— Monthly 
tenancy.     10  0  W  N  841  col  :  787  P  I. 

163  Tenant  from  year  to  year  Tenant  at 
will — D. mandat  possession  from  tenant-at- 
Will  necessary.  11  C  W  N  285  col:  927 
PII. 

161:  Whether  necessary  for  maintainabi- 
lity of  suit  for  ejectment  of  defendant,  where 
defendant  refuses  to  pay  reasonable  rent  and 
sets  up  mokurari  Pattah.  7  C  L  J  191  col  j 
51  PII. 

165  Notice  to  quit  to  tenant  — Omission 
to  give  particulars  of  date  — No  material  irre- 
gularity.    14MLJ145col:    610  P  II. 

166  Notice  to  quit  to  tenant  holding  ovet 
—  Lease  for  purposes  other  than  manufac- 
turing or  agricultural  -Lease  for  three  years 

— Holding    over Termination — Notice    to 

quit— Fifteen  days  notice  sufficient.  8  C  W 
N  901-32  0  123  col  :  721   P  I. 

167  Partition  among  tenants— Two  notices 
addressed  to  tenant's  hsirs  respectively— 
Validity  of.  6    0,  W.  N.  134.  col.  721  P.  I. 

168  Under  railwa;/  act,  S.  77  — Shortage  of 
goods -Notice — Knowledge  by  Railway  ad- 
ministration of  claim  made  by  plaintiff— 
26  B  669.  col.  828  P.  I. 

169  Validity  of— Suit  to  recover  defend- 
ant's share  of  cost  of  drainage  of  joint  hold- 
ing.    1  C.  L.  J.  2S0  col :  73  P.  II. 

170  Whether  transferee  to  be  fixed  with 
notice — If  be  has  not  exercised  utmost  care.— 
14  Bur.  L.  R.  329.  See  Transfer  of  Property 
Aot  IV.  of  1882,8.43. 
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Notification. 

1  Notitication  of  judicial  comraissionor  — 
Buit  for  damagi!3  lor  broach  of  contract 
agaiust  Secretary  of  Stato.  5  0.  G.  403.  col. 
12G2  P  I. 

Novation. 

1  Novation — Acknowledgement — Decla- 
ratory suit  on  objection  being  disallowed 
32.  P.  R.  1904—123  P.  L.  R.  1904  col.  1530 
P.I. 

2  Novation— Hundis  in  satisfaction  of 
accounts — Right  to  sue  on  accounts  28.  P. 
h.  R.  1903-7  P.  R.  1903.  col.  313  P.  I. 

8  Novation  of  contract  to  pay — Cause 
Of  action.  3.  0.  C.  195.  col.  615  P.  11. 


Nuisance. 

1  Interruption  of  light  and  air— Rubntantial 
dimiuition  — Cause  of  action, --B.  O.  U.  38G 
col.  919  P.    II. 

2  1  nterruption  of  lightand  air-Substantial 
diminitiou—Cauae  of  action.  78.  P.  R.  I'JOl 
col.  455  P.  I. 

8  Noise  — Legitimate  trade — Malice.  8  B. 
L.  R.  89  col.  1708  P.  If. 

4  Obstruction  of  light  and  air  in  order  to 
constitute  an  actionable  obstruction  must 
amount  to  a.  9.  G.  W.  N.  453  col.  918  P.  II. 

6  Suit  for  injunction  and  damages— Lia- 
bility of  municipality  to  carry  ofi  refuse — 
Liquid  of  shellac  factory  by  kutcha  drain  — 
Exemplary  damages,  when  should  be  award- 
ed 9.  C.  W.  N.  612.  col.  840  P.  II. 


Oath. 

1  Effect  of  refusal  to  take  oath  proposed 
by  the  party — Evidence  balanced  on  both 
sides.     2  M  L  T    327   Col  :    981  P  II. 

2  Parties  abiding  by  oath— Court's  re- 
cord, procedure  with  reference  to.  8  00 
11  Col  :   385    P  I. 

8  Power  of  withdrawing — After  accep 
tance  by  defendant. — Agreement  to  be  bound 
by  defendant's  oath. 

A  complete  proposal  by  the  plaintiff  to  be 
bound  by  the  defendant's  oath  before  a  cer- 
tain temple,  is  binding  upon  the  plaintiff,  it 
the  defendant  accepts  such  proposal.  It  will 
not  be  open  to  the  plaintiff  to  withdraw 
after  the  acceptance,  except  for  some  good 
reason.  22  M  234,17  M  l>  J  100  followed. 
YELAYUDA  GOUNDEN  v.  NARAYANA- 
BWAMI  GOUNDEN,     17  M  L  J  536- 

4     Refusal  to  take    oath — Plaintiff  agreed 
to  abide  by  defendant's  oath  as    to  his  debt  — 
Power    to  withdraw     from   the    oath.     37  P 
L  R  1903  Col  :    387   PI. 
Oaths  Act  X  of  1873. 

See  Act  X  of  1873  (Oatha  Act)  Cols  :  383 
to   388  P  I. 

Obitor  •Dicta. 

1  /alue  of,  how  far  authoritative — A  Judge 
ought,  with  all  due  respect,  to  examine  into 
dicta,  but  be  must  not  allow  any  number  of 
thena  to  affect  his  jidgraent.  3  CI.  376  ^1801) 
referred  to.  4  B  L  R  90-26  B  437  Col.  1936 
PI. 

Objections. 

1  ,  In  appeal  to  admigsion  of  application 
for  review.  Objection  taken  to.  7  O  C  345 
Col:    1314  P  I. 

2  To  application  for  probate— Form  of 
caveat.     1  L  B  R   1900-02  P  212  col  :   526  P  I. 

3  Piled  in  second  appeal.  7  O  C  49  col. 
1244  P  I. 

4  To  juri.^diolion  of  Civil  Court  — Sate 
—Mortgage- Defective  title.  1  L  B  R  1900-02 
P  277  Qol:  318  P  II. 


5  Not  raised  —  Want  of  jurisdiction  in 
original  courts  to  try  a  suit.  Value  of  suit 
ILBR    1900  02    P  85  col;  1410  P  II. 

6  Right  of  pauper  respondent  to  present 
objections  without  paying  stamp  duty.  IN 
L  R   33  col:    166G  P  I. 

7  In  subsequent  suit  as  to  non-registra* 
tion  of  the  application. — Execution  of  money 
decree.     98  P  R  1902  col:  198  P  I. 

Objector, 

1  Objector  himself  asking  for  letters  of 
administration.  ILBR  1900-02  P  178  col : 
525   PI. 

2  Objectors  or  claimant's  remedy  against 
order.     ILBR   190002  P  180  col :    1517  P  I. 

8  Objector's  rights  not  prejudiced— Con- 
tested case.  ILBR  190002  P  155  col:  528 
P.    I. 

Obstructions. 

1  Obstructions  to  light  and  air— Test  of 
actionable.     9  0  W  N   543   col.   918  P  II. 

2  Obstruction  to  execution  of»  decree -» 
Claim  by  person  other  than  judgment-debtor — 
118  P  R   1907  col:  1564   P.  I.  No.  2671. 

Obtains  pos8e8E>ion- 

I  Obtains  possession— Meaning  of— Joint 
decree  against  several  mortgagors.  4  O  G 
273  col:   395   P  II. 

Occnpancy  holding:. 

1  Effect  of.  purchase  of— By  co-sharer 
landlord.  32.  C.  386   col.  100  P.  II. 

2  Land-lord  and  tenaiU— Suit  for  posses- 
sion of  property  by  tenants  against  his  land- 
lord and  person  placed  in  possession  of  pro- 
perty by  him.  32.  G.  268  col.  116  P.  I. 

8  Mortgage  of  -  Mortgagee  ej'cttid  after 
death  of  tenant  by  Revenue  Lourt.  A.  W. 
N     1905   P.    178  coi    1452  P.  II. 

4  Non-transferable  — purch«»Re  by  land- 
lord in  execution  of  money-decree,  wlutUer 
subject  to  previous  mortgage— Estoppel 
8.  0.  L.  J.  29.  col  964  P.  II. 
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Occupancy  holding^    (Contd) 

6  Non-lraiiaferoble  ci7i  not  be  questioned 
by  transferor's  heirs—  Voidable,  not  void- 
Held  that  tho  transfer  of  an  ccoupanoy 
holding  which  is  not  tranaforable  by  local 
custom  or  n^ago,  is  not  a  void  transaction. 
It  is  binding  botwoon  the  parti'js,  noraaly, 
tho  trAHafcror  and  tho  transferee,  and  all 
persons  clainiing  througli  th-m,  and  ia  void- 
able only  at,  tho  option  of  the  lnudlord. 

The  heirs  of  n  n  c^ocupancy  riviyat  would 
therefore  be  bound  by  a  transfer  of  the  hold- 
ing made  by  will  4.  C.  W.  N  670:  '2.  0.  W.N. 
27i),  0.  W.  N  G-24;ll,  U.  W  2.  76  relied  on 
HAIU  D>S  BAIUAGI  v.   UDOY  CHANDRA 

DAS     BAiiiAGl.     12  aw.    N.  1086-8- 
C-  L  J.  26L 

6  Sub  lease  for  more  than  5  years  not 
void  but  voidable.  A.  W.N.  1905  P.  53  col. 
1533  P.  II. 

7  Succession  to  occupancy  right  of  per- 
son to  setllo,  by  written  agreement,  a  courae 
of  succession  different  from  that  prescribed 
in  the  Act  76  P.  L  R.  1903  S.e  Panjib  Ten- 
ancy Act  XVII  of  1887  S?.  59,  ill,  112.. 

8  Tenant  dispossessed  by  auction  purchaser 
upon   sale  by.  landlord— Suit    to   recover-Limi 
tation—Bengil  Act  VIIl  of  1885,  8  ch  III  Art  3. 

A  landlord  obtained  a  rent  decree 
against  some  of  the  heirs  of  an  occup>Jncy 
raiyat,  and  certain  other  heiis  of  the  raiyat 
Wera  dispossessed  by  tho  purchastir  at  the 
sale  held  in  execution  of  the  decree. 

Heir',  that  a  Fuit  by  the  dispossessed  heir 
for  the  recovery  of  the  holding  is  governed 
by  the  two  year's  rule  of  limitation  under 
Art  3,  Sch.  Ill  of  the  Act.  AMINUDDIN 
MOONSHI  V.  ULFATUNNISSA  BIBI,  18  C- 
W.  N.  108. 

9  Transfer  of  occupancy  holding-Custom 

of    nazarana Landlords    recogoition.     8    G 

W  W  235  col  158    PII. 

10  Transfer  of  an  occupany  holding-Non- 
registration  of  a  deed  of  transfer.  17  C  P 
L  R  49   c-jl  :  1022  P  II  372    P  II. 

11  Transferability Usage  — His    right   to 

sue  for  recovery    of  possession  of  land.     8  0 
W  N  214   col  :    132  P  II. 

12  Usufructuary  mortgage  by  tenant  — Sub- 
sequent relinquishme7it  to  landlord — Mortgage 
or   sale-Usage. 

A,  an  occupancy  ryot,  executed  in  1894 
a  usufructuary  mortgage  of  tho  holding  to 
B  and  put  B  in  possession,  and  though  it 
was  arranged  that  A  would  continue  to 
pay  rent  to  G  the  landlord,  A  left  the  village 
and  abandoned  all  connection  with  the  land. 
A,  in  1901,  executed  a  deed  of  relinquish- 
ment in  favour  of  G.  and  surrendered  the  land 
to  him,  and  it  did  not  appear  that  he  paid  any 
rent  since. 

Brett,  j.  held  on  second  appeal,  upon  a 
consideration  of  terms  of  tho  mortgage-bond 
and  the  circumstances  connected  with  the 
transaction,  that  although  the  document 
purported  to  be  a  usufructuary  mortgage  for 
sixty  years,  the  transaction  was  really  an 
out-and-out  sale  and  the  deed  was  drawn  up 
in  that  form  ia  order  to  evade   the  provision 


Occupancy  holding^    (Contd.) 

of  law  against  the  transfer  of  occupacy-hold- 
ingp. 

Held  by  Rampini,  C.  J.  and  Mitra  J. — 
That  apart  from  euch  considerations  tho 
moment  tho  deed  of  rolinqnishinont  was 
executed  by  tho  tenant,  tho  landlord  became 
entitled  to  re-enter. 

A  growing  usage  cf  transferabilif.y  of 
occupancy  holdings  is  of  no  effect  against 
landlord.  Tho  usHge,  to  bo  ofTective,  must 
havo  already  grown  up.  10  0.  W.  N.  497  and 
10  0.  W.  N  719  relied  on.  RAJENDRA 
KiSnOHE  ADIIIKARI  v.  CHANDRA 
NATH  DUTT,  12  C-  W.  N.  878. 

13  Transferability  of,  local  usage  of— Evi- 
dence to  prove,  transfer  allowed  to  hold  and 
pay  rent  as  marfatdar  — Mutation  of  name  on 
payment  of  aelami.  12  C.  W.  N.  539  ool. 
978.  P.  II. 

14  Usufructuary  mortgage  of  occupancy 
holding-2,  O.  C.  205.  See  Oudh  Rent  Act 
XXII  of  1886.  S.  5. 

15  Usufructuary  mortgage  of— Position  of 
mortgagor  and  mortgageo--EjeGtment  of 
mortgagee— B.  S.  D.  No.  5  1901  col.  927  P.  II. 

15  Validity  of  mortgage  by— Occupancy  ten- 
ant. 

A  temporary  transfer,  whether  in  the 
form  of  a  mortgage  or  otherwise,  by  an 
occupancy  tenant,  in  favour  of  his  land-hold- 
er, is  valid.  MITHAN  KUNWAR  v.  MUSAM- 
MAT    BEHSA,      11  O.C  345. 

Occupancy  Eig^hts. 

1  Band  lord  and  tenant — Notice  to  iuit 
6    0.  W.  N.   199,  col.  29,  P.  II. 

2  Rent,  enhancement  of  status  of  such 
raiyat.— 31.  G.  960.  ool.  97  P.  II. 

3  Ejectment  suit — Permanent  tenancy- 
Recognition  by  Landlord— 32.  G.  51.  Col.  302. 
P.  II. 

4  Landlord  and  tenant— Presumption  as 
to  psrmanent  tenancy — Acquiescence.  6  C 
W  N  858    Col  :  2147  P  I. 

5  Presumption  as  to  permanent  tenancy. 
5  C  W  N    846   Col:   233   P  II. 

6  Presumption,  effect  of-Trespasser  bonar 
fide.   9   C    W  N  571    Col    1532   P  II.  ? 

7  Right  to  occupancy.  31  C  725  Col  46 
P  II. 

8  Occupancy  right— Accrual  of— Loss  of 
proprietary  right.  B  S  D  No  7  of  agOS  Col 
669   P  I. 

9  Acquistion  by  prescription— Tenant  set- 
ting up  a  higher  title— Subsoil— Right  to  9  0 
W  N    292.    Col    1525    P  II. 

10  Acquisition  of — Right  of  a  settled  rai- 
yat.    10  OWN  285—3   0  L  J  28    Col  98  P  II, 

11  Acquistion  of  —  By  representatives  of 
one  founder  against  another.  1  P  R  1907 
(Rev) -13  P  L  R  1907.  See  Puvjab  Tenancy  Act 
XVl.ot  1887  S.  5  (1). 

12  Acquisition  of  chokidary  chakran  land 
—  Service  tenura.    8  C  W  N  860  Col  27  P  II. 

13  Acquisition  of — In  a  holding  by  a 
temporary  lessee  of  the  village  occupancy 
rights— Merger.    4  C  L  J  209    Col  100  P  II. 
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J4  Acquisition  of— Landlord  and  tenant 
— Oocupancy  holding,  submorgence  —  Rent, 
nonpayment  of  — Extinguishment.  60  L  J 
149   Col   53    P  II. 

15  Acquisition  of —  Presumption  of  muafi 
OD  muafidnr's  df^ath— Sub^cquont  settlement 
on  his  hoira -- rheit  rights -Right  of  tenants 
who  are  joint  owners  of  tho  holding  as 
against  the  heirs.  3  P  R  1908  (R-v)  See  Punjab 
Tevavy    Act(XVIof   1HH7)     8.4(1) 

16  Agreement  to  Loaae  31  P  L  R  1904  See 
Punjab  Tenanaj  Act  XVI of  1887     S  110  (1) 

17  Alienation  of--Suit  for  cancollatioa  of 
transfer  of  occupancy  rights.  G8  P  L  1906— 
7  P  R  1905    (Rov)  Col    1918    P  I. 

18  By  occupancy  tenant  — Right  of  his 
collateral  to  set  aside  alienation  -Onus  pro- 
bandi  — (^ustom.     115  P  R  1901  Col  :  2114  P  I. 

19  Widow's  powers — ("ollatorai's  Iright  to 
object—Custom.  49  P  L  R  1904    Col  2115  V  I. 

20  Alluvion  and  diluvion  — Abandonment. 
54  P  L  R    1901  col:  10  P  1. 

21  Right  of  reversioner  to  contest  a  sale 
of  accupanoy  tenant  to  O'lo  of  several  land- 
lords.    24  P  R  1902  col  :  1533   P  II. 

22  Determination  of  occupancy    rigbt.     1 

0  C  210  col:  1449  P  H. 

28  Custom  —  Succession  —  Near  relation 
—Resident  in  other  village.  123  P  L  R  1906 
ool:    589  P  II. 

24  Custom  —  Reversioner's  suit  against 
alienation  of  occupancy  right.  98  P  R  1907 
ool:   313  P  II. 

25  Purchase  of  proprietary  rights  by  oc- 
cupancy tenant — Effect  on  his  subtenanCs 
holding. 

Held,  that  wbere  an  occupancy  tenant 
purchases  the  entire  proprietary  rights  in  a 
village,  the  occupancy  rights  are  exting- 
uished and  any  sub- tenancy  which  is  grafted 
upon  the  tenancy  is  also  determined  and 
the  sub  tenant  can  only  become  a  tenant  by 
virtue  of  a  contract  of  tenancy  O'ltered  into 
directly  with  the  members  of  the  proprie 
tary  body.  But  however  though  a  surra  ider 
operates  betv>een  the  parties  as  an  ex 
tinguishment  of  the  interest  which  is  sur- 
rendered, it  does  not  so  operate  as  to  third 
persons,  who  at  the  time  of  the  surrendpr 
had  rights  whicli  sunh  extinguislurunt  would 
destroy  and  as  to  them,  the  surrt^ndor  ope 
rates  only  as  a  grant,  suhj  )ct  to  their  riglit, 
and  the  interest  surrendered  still  has,  for 
the  preservation  of  their  right,,  continuance. 
The  sub- tenant,  therefoje,  could  only  resist 
the  claim  for  possession  by  pleading  a-id 
provii'g  the  existence  of  some  equity  which 
would  keep  the  occupancy  rights  aliva,  or  by 
establishing  a  new  contract  or  tenancy  sub- 
sequent io  extinguishment  of  such  rights 
SAKARAM  SONAR  u.  MADHORAO.  2N 
LR  29. 

28  Gift  of- Gift  to  nephew  in  presence 
of    brother— Burden    of    proof.     12  P    R  1004 

001  2115    P  I 

27  Orant  of— Creation  of  in  ancestral 
property— Act    of    management.     10    P.    R. 
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1900  col.  754  P.   II. 

28  Homestead  land  of  raiyat.  10  0.  W. 
N.  944  col.  157  P.  II. 

29  if  can  be  acquired  in  share  of  property 
8  C.  \V.  N.  192  col.  40  P.  II. 

27  Punjab  Tenancy  Act  (XVI  of  1887), 
Sections  i(  15),  5(1)  (d),  39  fa),  48  and  Ill- 
Landlord  and  Tenant — Occupancy  rights  — 
Jaghir  Jield  by  a  tenant  as  representative  of 
the  family — As.sessvicnt  uf  Jagliir  land-- Lett- 
ing of  h'idlng  for  building  purposes  near  town 
—  Pif'jab  L%nd  lUvemte  Act  {XVII  of  1887), 
Section  111  —  Partition  of  tenant's  holding  to 
separate  share  in  which  he  has  no  occupajicy 
rights. 

In  1870  Goverrimenfe  sanctioned  the 
assignment  of  the  Land  Revenue  of  the  Go- 
vernment landin  dispute  during  tho  pleasure 
of  Government  for  the  maintenance  of  a 
Thakardivara  in  favor  of  one  Hira  Lai  as 
representative  of  the  plaintiff's  family,  and 
since  then  the  land  was  held  of  jointly  by  the 
members  of  the  plaintiils'  family,  though  the 
management  vested  in  one  of  them  at  a  time. 
In  1892  orders  were  is-^^ued  directing  a 
revision  of  the  rents  and  the  grant  of  leases 
for  ten  years  to  tenants  at  will.  The  plaintiffs 
refused  leases  offered  by  Government  to  them 
but  agreed  to  pay  enhanced  rent.  In  1897 
they  sub-let  a  small  pot  of  land  for  ten  years 
to  a  tenant  who  built  a  house  on  part  of  it 
and  utilised  the  rest  for  fuel  stock  for  a 
ginning  factory.  Notice  of  ejectment  was 
issued  on  the  plaintiffs  on  tho  ground  that 
the  land  sub  let  by  them  was  rendered  unfit 
for  the  purpose  of  the  tenancy.  Some  of  the 
land  held  by  the  plaintiffs  as  tenants  was 
assessed  to  land  revenue. 

It  was  contended  by  the  plaintiffs  ia 
their  suit  brought  to  contest  the  notice  of 
ej'ctment  that  they  had  acquired  occupancy 
rights  under  section  5  (L  {d)  of  the  Punjab 
Tenancy  Act  and  were  not  liable  to  ejectment. 
On  behalf  of  Government  it  was  urged  that  a 
person  in  whose  name  a  inunji  stands  can 
alone  claim  occupancy  rights  utider  the 
section  in  respect  of  land  which  he  may  have 
continuously  occupied  for  not  less  than 
20  years  and  since  no  specific  portion  of  laud 
was  shown  to  have  been  continuously  occu- 
pied by  the  plaintiff  in  whoso  name  the  viuofl 
stood  occupancy  rights  were  not  acquired 
under  the  section,  that  cccup»ncy  rights 
could  not  be  claimed  under  tho  section  in 
respect  of  land  ns-o.sscd  to  land  revenue,  aud 
that  the  plaintiffs  were  liable  to  jjectment 
under  section  39  (fl/  of  the  Punjab  Tenancy 
Act  by  reason  of  tho  sub-lease  granted  by 
them. 

The  Assistant  Collector  dismi.ssed  the 
plaintiffs'  suit  on  tho  ground  that  the  lease 
offered  to  the  plaintiffs  operated  as  an  agree- 
ment uiide''  section  HI  of  tho  Punjab  Tc^nan- 
oy  Act  and  no  occupancy  rights  accrued  to 
tiia  plaittiiffs  and  ■  joclincnt  must  be  ordered 
by  roi-on  of  the  sub  leiu^-e. 

0.1  iippeal  the  Collector  refused  occu- 
paouy  ri|^Ui;s  ou    tho  gruuud  liiat  coutinuuus 
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posseririion  of  a  definite    portion    of    the    land 
WAS  not  provod. 

Held,  (1)  that  the  loaso  orfored  not  having 
been  accepted  by  any  of  tho  plaintilTs,  the 
AasistaiiL  (Collector  was  wrong  in  holding 
that  it  operated  as  an  agreomont  under  sec- 
tion 111  of  tho  I'unjab 'ronanoy  Aot. 

(2)  Tlmt  norie  »i  tho  members  of  the 
plain  ilTs'  family  ware  liable  to  be  disturbed 
as  tlio  J'(/M'  \^  as  sanctioned  in  the  name  of 
one  m   inher  i  s  i  eprosctiLing  the  fimily. 

(3)  That  the  mero  fact  tliat  some  of  the 
land  was  asscs-ed  to  land  revenue  was  im 
material,  tho  plainlilTs  oould  claim  occu- 
panoy  riglits  cvuu  if  the  whole  holding  had 
become  assessed. 

(4)  That  the  plaintiffs  were  not  liable 
to  ej'Ctment  on  account  of  tho  sub  lease. 

Section  30  of  the  Pu-  j-ib  Tenancy  Act 
must  be  read  with  secio,.  48  of  tho  Act. 
When  land  in  the  neighbourhood  of  a  town 
held  by  an  occupxnoy  tenant  is  let  by  him 
for  building  purposes,  ejectment  is  not  the 
proper  remedy  but  compensation  in  the  form 
of  enhanc.  d  rent  may  be  allowed  to  the  land 
lord.     7'J  P.  L.  R  ,  1903,  folloiued. 

Where  a  tenant  is  in  possession  of  land 
over  a  fchare  of  which  he  has  occupancy 
rights,  the  Uevei^ue  Court  iu  ordering  ej.ct 
ment  is  competent  to  dispense  with  an  ap- 
plication under  section  111  of  the  Punjab 
Land  Revenue  Act  and  to  direct  by  its  dec- 
ree that  a  partition  shall  be  effected  and  the 
share  in  which  the  tenant  has  occupancy 
rights  marked  off  and  that  he  shall  be  ejected 
from  the  residue.  DOGAR  MAL  v.  THE 
SECRETARY  OP  STATE  FOR  INDIA  IN 
COUNCIL,    82SP.  L.  R.  1904. 

28  'n  land  sold  in  execution  of  decree 
70  C.  312  see  Oudh  Laws  Act  XYIII  of  1876 
8.25. 

29  Law  governing  succession  to  holding 
3N.  L.  R.  112,     col.  372  P.  II. 

SO  Mortgage  of.  11  P.  R.  1904.  See  Pun- 
jab Alienation  of  land  Act  XIII  of  IqOO  S.  2 
(3)  and  9. 

8J  Mortgage  of.  3  A.  L.  J.  691.  See  N. 
W.  P.  Act  II  of  1901  Tenancy  Act  No.  10. 

82  Mortgage  of.  79.  P.  L  R.  1906  see 
Pu!  j.b  Teoatioy  Act  XVI  of    1887.     S.  33,  77. 

83  Mortgage  of.  67  P.  L.  R  1906.  See 
Pu    jab  Tenancy  Act    XVI  of    1887.     S.  5,  9. 

84  Mortg'^ge    of— By  tenant-Holding   by 

rnuiL^agee  after  death  of  the  morgagor— O  ily 
of  a  tenant  at  will  not  of  an  occupancy 
tenant.  8  P  R  1905  (Rev)  See  Punjab  Ten- 
ancy Act  XVI    of  1887    S  9,5. 

85  Mortgage  of.  by  tenant — N )  abandon- 
ment Jhcreof— Landlord  and  tenant. 

An  occupar)cy  tenant  oan  not  be  said 
to  have  abandoned  his  holding  merely  be- 
cause he  has  transferred  it  by  martgage,  which 
he  subsequently  rpdetmed,  and  atteBipted  to 
sell  against  the  rights  of  the  landlords.  MIT 
SINGH   V.  MUHAMMAD.    86   P  L  R  1906. 

86  Mortgage  of  land  part  of  which  futbse- 
guantly  iransjartid  by  mortgagor    id  anolh&r 
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parson—Khudkasht  land,  transfer  of— Pos- 
session, suit  for- Teiiant— Rent  Act  (XXIl  of 
18H6),  S  5. 

In  1890,  the  proprietor  of  an  eight  anna 
share  in  a  villugn  mortgaged  it  to  the  plaio- 
tills  by  a  deed  whioh  provided  that  in  a  cer- 
tain event  tho  mortgagoo.s  should  be  entitl- 
ed to  possession.  The  mortgagees  sued  for 
and  obtained  a  decree  for  possession  of  the 
mortgaged  property.  After  the  decree,  but 
just  before  the  possession'of  the  share  was 
mide  over  to  the  plaintiffs  t>y  tho  Court» 
the  mortgagor  executed  a  deed  of  gift  ia 
favour  of  the  defendant  of  some  land  ad- 
mittedly, his  khudkasht.  The  present  suit 
was  for  possession  of  that  land.  The  trans- 
fer was  effected  long  before  January  Igt, 
1902,  and  hence  section  7a  of  the  Oudh  Rent 
Act  did  not  apply.  Further  there  was  no 
evidence  that  the  mortgagor  either  as  pro- 
prietor or  as  tenant  cultivated  or  held  the 
plots  in  question  on    August  24tb,  1866. 

Held,  section  5  of  the  Oudh  Rent  Act 
was  intended  to  apply  only  to  the  present 
oase  The  transfer  by  the  mortgagor  of  ao 
entire  share  must  be  held  to  include  every 
part  of  land  and  everything  appurtenant  to 
that   share. 

Held,  therefore,  that  the  plaintiffs  were 
entitled  to  apossession  of  the  land  in  suit 
— AKBARI  BEGAM,  ONHRR  DEATH  IM- 
DAD  HUSAIN  V,  BADRI  PRASAD.  §  Q 
C    176. 

87  Occupancy  holding  sold  in^execuiion'of 
dicree  for    rent — Purchase   by    decree  holder. 

The  plaintiff  who  h  m1  purchased  an  oc- 
cupancy holding  in  ex  euLion  of  a  mortgage 
decree    sued  for  khas  pjssession. 

The  defendant  claimed  under  a  lease 
from  a  co-sharer  landlord  who  also  had  pur- 
chased the  holding  in  execution  of  a  decree 
for  his  share  of  the  rent. 

HeW,— That  the  question  of  transferabi- 
lity of  the  holding  did  not  arise.  AYENUD- 
DIN  NASYA  V.  SRISH  CHANDRA  BAKER- 
JL    lie   WN  76. 

88  Transfer  of  right  to  occupy  house  built 
on  village  site— Origin  and  presumption  as  to 
occupancy  — Wa jib  ul-Ars. 

A  right  of  occupancy  by  one  person  of 
the  land  of  another  cannot  be  assumed.  The 
presumption  is  the  other  way.  Occupancy 
is  obtained  by  contract,  by  prescription,  or 
by  the  force  of  statute. 

CI  11  of  the  wajib  ul-arz  precludes  a 
transfer  of  the  right  to  occupy  a  house  built 
on  the  village  site  with  the  permission  of  the 
viulgus^ar,  and  the  malgu&tr  can  eject  the 
transferee  as  a  trespasser  1.  N.  L.  R  93  Dis- 
tinguished. GOVIND  RaO  v.  AMRIT  RAO, 
4N    L  R  149- 

39  Occupancy  rights— Presumption  — Entry 
in  Seitlfineut  iceords — Sueoession — Escheat. 

1/ W,  that  there  was  a  strong  presump- 
tion that  the  land  in  suit  left  by  the  deceased 
occupancy  tenant  which  was  held  by  him 
jointly  with  his  brothers  at  the  Summary 
Settlement  of  1852  and  of   which  he  waa  re- 
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t50uld  a8  Moxirnsi  was  herited  by  him  from 
bis  father,  and  that  it  did  not  revort  to  the 
proprietary  body  after  the  death  of  the  last 
tonat)tbut  passed  to  liis  nephews.  SOBHA 
SINGH  V.  N  \ND   SINGH.  56  P.  R   1906. 

40  Suit-  by  Landlord  to  resume  occupancy 
rigkt  after  ih",  deitth  of  widow  of  late  tenant  — 
Plea  of  adverse  possession  by  one  holding  under 
wid^w,  validity  of. 

The  proprietor  sued  to  eject  a  person 
who  set  up  title  as  occupancy  tenant,  imme 
tiiately  after  the  death  of  the  widow  of  the 
previous  tenant,  the  defendant  set  up  adverse 
possession,  based  on  mutation  of  namss  in 
fais  favour  during  the  widow's  lifetime,  on  a 
subsequent  posso8->ion^  as  occupancy  tenant 
and  on  au  unsuccessful  application  by  the 
father  of  some  of  the  plaintiffs,  and  failure 
by  them  to  sue  in  a  Civil  Court  as  directed 
by  the  Uevenua  aulhoritios. 

Held,  that  the  plaintif!  was  not  bound 
to  sue  till  after  the  death  of  the  widow  and 
that  S.  9  of  the  Tonanoy  Act  would  preclude 
the  acquisition  by  mere  lapse  of  time  of  a 
right  of  occupancy.  The  suit  was,  therefore, 
not  barred  by  limitation  and  the  defendant 
xsocild  not  set  up  a  claim  by  adverse  possed- 
bIod. 

Held  also,  that  the  plea  that  the  defen- 
dant's possession  was  adverse  to  his  adoptive 
mother,  and  through  her  to  the  plaintiffs, 
was  not   valid.     GAND\    SINGH   v.    KAIM 

KHAN,  60  p.  R.  1908-109  p.  W.  R. 
1908. 

41  Right  of  landlord  to  eject— Sale  of, 
by  tenant.     3  C.  L.  3.  343  col.  128  P.  II. 

42  Right  of  a  sister.  52  P.  R.  1906  See 
Punjab  Tenancy  Act  XVI  of  1887.     S.  59. 

43  Sale  of— 32.  P.  R  1906.  See  Punjab 
Tenancy  Act  XVI  of  1887.  Sees.  53^  77. 

44  Sale  of  occup  u'Cy  tenure  in  favour  of 
!andlord--Validity  of  such  transfer.  10  O.C. 
235  col.  1541  P.  II. 

45  Sale  of  occupancy  mukarraridari 
righi— Bona  fide  holder  of  stolen  currency 
note.     18,  P.  R.  1905,  col.  351,  P.  I. 

46  Succession  to — Power  of  transfer  of 
ancestral  property.  6  P.  R,  1902  (Rev.)  col 
159  P. I. 

46  Landlord  and  Tenant — Occupancy 
rights     Succession-^ Rdigious   institxition. 

Held,  that  though  a  chela  cannot  succeed 
to  the  occupancy  rights  of  his  inahant  under 
section  59  of  the  Punjab  Tenancy  Act,  yet 
when  the  occupancy  rights  vest  in  a  religious 
institution  and  on  the  death  of  the  mihant 
his  cJiela  succeeds  to  the  gadi,  the  occupancy 
rights  are  not  extinguished*  but  he  succeeds 
to  them  in  his  representative  capacity  as 
inahant  of  the  institution.  SHER  SINGH  v. 
SHYaram  das.    86  P>  L.  R   1907. 

47  Succession  to — Co-mortgagees  with 
distinct  specified  shares  under  one  deed 
acquiring  occupancy  rights  on  mortgagor's 
failing  to  redeem  within  a  certain  time — 
Difference  between  a  point  tenant  and  tenant 
In     common — Right— Survivorahip—Jus-Ac- 


Oocapanoy  rights    (Contd.) 

crescondi.     46  P.   \V.  R,   1907.     See    Mortgage 
Redemption,  No.  529. 

4B  Right  of  colliterals  of  the  adopter  to 
succeed  to  the  adopted  son  who  died  child- 
less.    76  P.  R.  iyj7  col.  773  P.  II. 

49  Succession  to— Common  ancestor  nofe 
occupying  land.  130  P.  R.  1907.  See  Punjab 
Tenancy  Act  13S7  Sa    HI,  112 

50  Special  turiancies  under  Act  XVI  of 
1887,  14  P.  R    1908  col.  1086  P.  II. 

51  Succession  to  occupancy  rights  on  the 
death  of  a  tenant  in  oommjus  100  and  101 
P.  R  J90S.  See  I'unjab  Teu^noy  Act  XVl  of 
1837  S.  57. 

52  Suit  by  reversioner  to  restrain  aliena- 
tion of  occupancy  rights  by  occupancy 
tenant.  98  P.  R.  1907.  See  Pu-ijab  Tenancy 
Act  1887  s.  59. 

58  Suit  by  a  tenant  for  declaration  that 
he  is  occupancy  tenant  by  exchange  with 
original  tenant.  139  P.  R  1906.  Sec  Punjab 
Tenancy  Act  1887  S.  77  (3)  (d). 

54  Suit  for  declaration— Suit  regarding 
public  charities  must  oonfonu  to  sanction 
given.     110  P.  R.  1907  col.  1215  P    I. 

55  Termination  of— Co  shiirer  landlords 
-Purchase  of  occupancy  holding  by  a  co- 
sharer  landlord.  32  C.  336  (F.  B.)  col.  100  P 
II. 

56  Transferabili'ij  of  occupancy  holding 
^Custom  and  usage,  proof  of. 

To  prove  a  custom  of  usage  that  occu« 
pancy  holdings  are  transferable  ia  any 
locality,  it  is  not  suffisiont  to  shew  simply 
that  such  holdings  are  sold  in  the  village  or 
neighbouring  Villages.  The  essence  of  a  usage 
of  transferability  is  that  transfers  made  to 
the  knowledge  of,  but  without  the  consent  of, 
the  landlord  are  vilid  and  must  be  recognis- 
ed bv  him.     8  C.  W.  N.  172  followed. 

When  occupancy  holdings  are  not  trans- 
ferable by  custom,  the  persons  who  purc'iasea 
them  in   execution    of    a    money  decree    pur- 
chases   nothing      They  are    not    transff  rabla 
as    bjtween    the    judgment-debtor    and    the 
i  decree  holder.     PEAKY     MOHAN    MUKER- 
1  JEE  V    JOTE  KUMAR  MUKERJEE,    U  Q. 
!  W  N.  83. 

I       57     Transfer    by    tenants  — Contribution  — 
j  Decree  for  costs  — Joint  trot-feasors.     7    P.  R, 

1901  col.  1030  P.  I. 
!       58     "Transfer  of   occupancy  holding — (^on- 
!  sent  of  landlord-  Subsequent    to    sale — Re- 
cognition.    5  c:.  L.  J.  294  col.  1544  P.  II. 
I       59    Transfer  of  occupancy    right — Sale   of 
occupancy  right.    87  P.  R   1901  col.  804  P.    II, 

60  -Transfer  of  occupancy  righi-lOl  P.  h, 
R.  1901  Sea  Punjab  Tenancy  Act  1837  8.  56. 

61  Vendor  of — Abandonment  by  pro- 
prietor B.  Sd.  No.  11  ol  1904  See  N.  W.  P.  Act 
III  of  1901    Land  Rjvenue  No.  5. 

62  lo  water  mills  in  occupancy  holding 
115  P.  L.  R   1906.     col.  585  P.  II. 

63  Whether  raiyat  taking  a  zuripeshgl 
lease  constructed  as  a  cultivating  lease  divert 

,  himself  ef  his  right    to    acquire   in   the   land 
IOC.  W-N.  351col.  1>9P.  II. 
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Occupancy  rights    (Cotild) 

64  Wliolhor  uiuler-tonant  cm  acquire  — 
Ii>  LIh)  CISC  of  a  service  b  C.  Lt  J.  53  col. 
927  P.  II. 

Oooupaucy  ryot. 

1  Dwelling  house  — Homestead  land  — Pur- 
pwsos  of  tenancy.  8  C.  W.  N.  754.  col.  102 
P.  II. 

2  Limitation  —  Dispossession  by  tenant 
set  up  by  landlord.  9  C.  W.  N.  54  col.  167S 
P.  I. 

3  Relinquishment  by — During  currency 
of  mortgage  created  by  him  A.  W.  N.  1901 
P.  170 'j., col..  1438  P.  II. 

4  Right  of— To  lease  or  mortgage  holding 
incumbracces  by  tenant  and  subsequent 
ej>ctmeut.     27  M.  401  col.  934  P.  1. 

5  Evidence  of  ondiict  of  parties  showing 
a  sale  loas  really  a  mortgage  — Surrender  of 
occupancy  holding — 5  G.  W.  N,  351—28  C, 
25G  col  20i  P  I. 

Q  Building  shop  on  land  in  outskirt  of  a 
town.     79  P.  L.  R.  1903.     col.  478  P.  II. 

Occupancy  tenant. 

1  Mortgage  by— Rights  by  mortgagee, 
effect  of  surrender  of  the  mortgage,  holding 
on.  2  N.  L.  R.  22  See  Occupancy  Rights 
No.  25. 

2  Right  of —To  relinquish  his  holding  after 
mortgaging  his  rights  and  putting  the  mort- 
gagee i     possession.     27  A  82.  col.  1438  P.    II. 

3  Settled  along  with  the  founder  18  P.  L. 
R.  1907  See  Puniib  Tenancy  Act  XVI  of  1887 
S.  5      (1).     (^;0,  10. 

4  Succession  to  occupancy  holding — Ad- 
opted ?on  of  Hindu  has  same  rights  as  natu 
ral  born  son.    B  S  D  5  of  1904   col  :  927  1'    II. 

5  Transfer  of  an  occupancy  holdings.  17 
C  P  L  R  49  col  :  372    P  II. 

5  (a)  Occupied  meaning  of.  10  C  28.  See 
Rent   Act  XXII  of  1886  S  127. 

Offerings 

1  Right  of  recieving— Public  tal  (tank) 
2  0  r.  I  col:  2145   P  I. 

2  Suit  for  share  in  Mahabramhani 
collections,     5  O  C  225   col  :    349  P  II. 

Ofllce  brocage. 

1  Validity  of— AgreemQnt--Pronote  17  M. 
L.  J  252     col.  286  P.  I. 

Officer.  ^  ^  ^ 

\  Suit  against  public  officer,  1  L  B  R 
1900-1902    P  152  col  :  1198  P  I. 

Official  Act. 

1  Order  by  Commissariat  Officer,  confis- 
cating security  tendered  by  contractor.  91 
P  L  R  1902  col  :  775   P  I. 

Official  Assignee. 

1  Attachment  of  debt — Money  paid  by 
a  gdiruisbee  to  sheriff  in  execution — Subse- 
quent iusolvency  of  judgment  debtor  — Prio- 
rity between  judgment  creditor  nnd  ofEicial 


Official  Assignee    {Contd.) 

assignee  to  monoy«in  the  hand  of  the  shoriS, 
29  H  405  col  1350  P  II. 

2  Competency  of  --Indian  Insolvency  Act 
(II  and  12  Vict.,c  21),  S  7— Insolvent— Vest- 
ing orders  Withdrawal  of  petition  for  Inaol' 
vency  —Right  of  official  assignee  to  bring  suit 
— litght  of  official  assignee  to  continue  suit 
after  wilhirawal   of  petition. 

On  the  14th  October  1903  a  petition  ia 
insolvency  was  filed  and  a  vesting  order  was 
made  by  tho Court.  On  the  15th  June  1904 
the  insolvents  took  out  a  rule  nisi  to  with- 
draw their  petition,  and  the  rule  was  .made 
absolute  on  the  21st  September  1904.  Bufc 
the  orders  were  not  drawn  up  till  27th  Feb- 
ruary 1906.  In  the  meanwhile  the  official  as- 
signee filed  a  suit  on  the  2nd  March  1905 
on  behalf  of  the  insolvents  to  recover  a  sum 
of  money  alleged  to  be  due  to  the  insolvents* 
firm^  in  respect  of  certain  mercantile  transac- 
tions. It  was  objected  on  behalf  of  the  de- 
fendant that  the  official  assignee  was  not 
entitled  (1)  to  bring  the  suit  and  (2)  to  con- 
tinue the  suit  after  tho  withdrawal  of  the 
petition. 

Held,  that  at  the  date  of  the  institutioa 
of  the  suit  the  insolvency  proceedings  wera 
still  in  force  and  the  assets  still  remained 
vested  in  the  official  assignee.  The  subse- 
quent coming  into  force  of  the  order  could 
not  vitiate  the  institution  of  the  suit  audit 
was  clear  that  the  official  assignee  was  corn- 
patent  to  bring  the  suit.  He  was  also  com- 
petent to  continue  it,  for  the  order  of  with- 
drawal, even  after  it  became  operative,  wai 
not  effective  to  divest  the  official  assignee 
and  revest  the  property  in  the  insolvents.  A 
withdrawal  of  a  petition,  for  which  no  pro- 
vision is  made  in  the  Act,  cannot  be  regard- 
ed as  the  legal  equivalent  to  its  dismissal 
by  consent.  H\Jl  S\JAN  v.  N  C  MAC- 
LEOD.    10  B  L  R  178. 

3  How  far  entitled  to  debtor's  whole  pro- 
perty transferred  in  favour  of  creditor's,  i 
B  L  R  154    col:    1071    P  IF. 

4  How  far  entitled  to  debtor's  whole  pro- 
perty transferred  in  favour  of  creditor's — 
Vesting  of  insolvent's  property  in  the  offi- 
oalassiguee.  4B  L  R  647-26  B  765  col  : 
1352  P  II. 

5  Remand  to — For  fresh  enquiry — 
Claim  by  creditor  before  Insolvency  Com- 
missioner.    4    B   L   R  351     col  :  938    P  II. 

6  Representative  of  judgment  debtor — 
Effect  of  vesting  order.  5  C  W  761  col :  1363 
P  II. 

Official  of  Court. 

1  Mistake  or  fault  of — Application  by 
judgment  debtor  to  set  aside  sale  in  execu- 
tion.   6  0  C  63  col  :   1354   P  I. 

Old  grant. 

1    Not  sufficient   reason   for  restiniing   in 
part  only.     6  0  0  232    col  1095    P  ll. 
OmissioU 

1  Act  XIV  of  1882  B  d3- Cause  of  Action 
ikd  name  and  not  distinct  in  two  suits— Omii' 
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Omission    (Contd.) 

sion  to  sue  for  one  of  several  remedies — "  Cause 
of   Action,"   meaning  of. 

Tho  dofoudants   in  execution   of  a  decree 
for   money  against  G  D  caused  certain  move-  i 
able    property   to  bo  attached  as  belonging  to  ! 
their  Judgment  Debtor.  Tbo  plaintiffs  object-  ! 
ed  to  the  attachment  under  the  provisions  of  , 
sec.  278,  Civil  Procedure  Code,  on  the  ground  \ 
that  the  property  belonged    to  them  and  not  j 
to  G  D.     The  objection    was  disallowed.     On 
the  13th   July,  1898,    the  plaintiffs  in8titut«d 
a  suit  against   tho  defendants   for  a   declara- 
tion that  tho   property    was  not  liable    to  at- 
tachment and  sale  in  execution  of  the  decree. 
On  the  14th  July   of  the   said   year   the  pro- 
perty was  sold  in  execution  of  the  decree.  On 
the  2ud  November,  1898,  the  MunsifE  dismis- 
sed tho  suit  on  the  ground   that  the  property 
had  been  sold,    that  the  plaintiff    was,   there 
fore,  able   to  seek  further  relief  than  a  mere- 
declaration  and   that  consequently,    the   dec- 
laration sought  could  not  be  made.     In  De- 
cember,   1898,   the  plaintiffs  brought  the  pre- 
sent suit   against   the   defendants   in   which 
th«y  claimed  Rs.  92,    the   value   of   the   pro- 
perty,  as  compensation  for  its  illegal  attach- 
ment.    The   Courts    below  decided    that  the 
suit  was  by  the  provisions  of   Sec.  43  Civil 
Procedure  Code. 

Held,  that  the  cause  of  action  upon 
which  the  former  suit  was  founded  and  the 
cause  of  action  on  which  the  present  suit 
was  founded  were  one  and  the  same  and 
not  distinct.  Such  being  the  case,  it  follow- 
ed that  the  plaintiff  were  entitled  in  the  for- 
mer suit  to  make  a  claim  for  the  value  of 
the  property  as  compensation  for  its  illegal 
attachment  and  that  having  omitted  to  make 
Buch  claim  in  the  former  suit,  S  43,  Civil 
Procedure  Code,  debarred  thorn  making  it 
in  the  present  suit.  The  expression  •  cause 
of  action,'  as  used  in  S  43,  Civil  Procedure 
Code,  is  generally  understood  to  mean  every 
material  fact  which,  if  denied,  the  plaintiff 
must  prove  to  entitle  him  to  succeed.  The 
expression  ioes  not  include  the  relief  claim- 
ed. 

Held,  that,  whether  the  plaintiffs  claim- 
ed a  declaration  that  the  property  was  nob 
liable  to  attachment  and  sale  or  whether 
they  claimed  the  value  of  the  property  as 
compensation  for  its  illegal  attachment,  the 
same  material  facts  whould  have  to  bo  pro- 
ved to  enable  the  plaintiffs  to  succeed,  and 
these  facts  were  that  the  property  was  their 
property  and  that  it  had  boon  attached;  and 
that  in  either  case,  the  fact  that  they  had 
objected  to  the  abtvchmant  and  the  objac- 
tiou  had  been  disallowed,  was  not  a  material 
fact  without  proof  of  which  they  could  not 
succeed. --LALi  BIHARI  v.  PALTAN,  5  O 
C  301. 

Onus  of  proof. 

1  See  Burden   of     proof   ool    2G1  to   247 
P   II. 

2  Shaviilat- -Right  of  purdcascr  of  Kkeioat 
land-Qaws  pcobaadi. 


Onus  of  proof   (Co7itd.) 

Held,  that  tho  rights  of  a  proprietor  ia 
the  shamilat  of  a  village  are  not  a  mere 
accessory  to  the  land  separately  held  by 
him.  Prom  tlie  fact  that  the  Khewat  land 
has  been  sold,  it  does  not  follow  that  the 
shamilat  land  must  bo  given  to  tho  pur- 
chaser without  his  paying  for  it,  or  its  be- 
ing transferred  to  him,  or  must  lapse  to 
tho  rest  of  tho  proprietary  body.  When  a  per- 
son comes  into  Court  alleging  purchase  of  the 
shamilat  land,  the  onus  of  establishing  it 
lies  on  him,  and  it  is  not  discharged  by 
proof  that  Khewat  lands  have  been  sold 
to  him.  P  U  Go  of  1889  and  42  of  1897,  re- 
ferred to.     RAM    DAS  V.  AMIR  SUAH.     U3 

PR  1901  =  34  P  LR1902.       ^  „  _      . 

3  Estoppel— Evidence.  3  B  L  R  832  col 
957  P  II. 

4  Declaratory  suit  to  set  aside  on  adop- 
tion—Daughter's son— Jats  of  Hoshiarpuc 
District.     178  P  L  R  1901    col  1899  P  I. 

5  Occupancy  right,  succession  of— Joint 
holding-Survivorship.  6P  R  1902  Uev-11 
P  L  R  1903.  See  Punjib  Tenancy  Act  XVI 
of    1887    S.    59. 

6  Rights  of  adna  maliks  in  lauds  sub- 
merged in  river  — Entry  in  Wajib  ul  arz  — 
Summary  Settlement.     97  P  R    1902   col  176 

P   I' 

7  Suit    to    sat   aside    sale   for     arrears   of 

revenue— Inadequacy    of  price  realized.     6  0 
W  N  688—30  C  1  col  35  P  II. 

8  Adoption  —  Acharyya  Brahmaus  of 
Kangra  Tahsil  —  Sister's  son— Custon.  lOT 
PER    1901  col:    2045  P  I. 

9  Adverse  possession— Claim  for  a  share 
in  undivided  aucasbral  property— Mutatioa 
in  favor  of  plaintiff.  G3  P.  L.  R.  I'JOi  col; 
8    P  I. 

10  Appeal— Onus  of  showing  lower  courtg 
judgment  is  wrong— Duty  of  respor.dent  to 
show    that  it  is    right.     2'J  C  187  col  :  18G  P  I. 

11  Bond  recitiog  receipt  of  c^nsidera- 
tion— Subsequent  denial.  27  A  17  ol  ;  224 
P.    I. 

12  Consideration  to  a  Hundl— Immoral 
consideration.  Plea  of— Failure  to  prove.  13 
M  L  J   7  col:  278  P  I. 

13  Consider.ition— Undue  influeooe—Par- 
danashin  Lady— Omission  to  frame.  77  P  R 
1904—9  P  L  R    1901  col:   230  P  I. 

I       14     Custom-Sandhu   Jats  o£    Tarn    Taraa 
I  Tahsil,    Amritsar    district.    145   P    L    R   1903 
col  :    823  P  II. 

15  Custom  —  Customary  law— Power  to 
make  will— Alienation.  48  P  R  1903  ool  ; 
2121    P  I. 

16  Custom  —  Rights  of  adna  mahks  m 
lands  submerged  in  river— Entry  in  wajib- 
ularz.     121    P  L  R  1902  col  :    176  P  I. 

17  Custom— Hindu  Law— Non-agricultu- 
ral Hindus  famaly  custom.     30  P  R  1903  col; 

,  783  PII. 

I       18     Custom  proving— Prohibiting  adoption 
-ihudasama   Gamoti  Garasiaa— Age  of  cere- 
'  moaial  competeace.    27  B   492  (P.  C.)   ool.; 
I  2075  1?  I. 
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Odus  of  proof    (0onld.) 

19  Dpolaratory  nuit -- Titlo — Suit  for  a 
declaration  tiiat  properly  mortgaged  with 
plnintiff  was  not  lifiblo  to  salo  in  execution 
of  decree  of  a  prior  mortgngco.  24  A  170 
ool  :   433  r  I. 

20  Divorce — Lcgstiniacy- -Onus  of  prov- 
ing time  of  divorce — iMarriago,  continuance 
of.     7    B  L  n   95  col  282   pi. 

21  Hindu  Law-'OiiKs  of  proof — Suit  by 
revnsionary  heir-  II mdii  loidi 'to --Burden  of 
pro^nng  oivnersh'i::  vf  tJic,  husband  through 
lohom  title  is  made. 

It  is  incumbent  on  a  plaintiff  suing  as 
the  reversionary  heir  of  a  Hindu  proprietor 
who  had  died  leaving  a  widow,  to  show  that 
the  property  claimed  in  the  suit,  aiid  found 
iri  her  possession,  was  vested  in  the  husband 
There  is  no  presumption  of  Law  arising 
where  the  late  husband  posatsscd  consider- 
able property,  that  property  found  to  be  in 
the  possession  of  the  widow  after  his  death 
must  have  boon  included  in  that  whicih  be 
longed  to  him  unlof-s  yhe  shows  that  she 
obtained  the  property  from  another  source. 
DIWAN  nAV\  BIJAI  BAHADUR  SINGH 
V.    INDRAPAL    SINGH.     1  L   R    26    C    671 

=4  OWN  1=20  C  286. 

22  Hindu  Law — Alienation  by  father — 
Antecedent  debt — Creditor's  duty — Power  of 
mauanger— Father's  powers.  4  B  L  R  587 
col  :    2123   P  I. 

23  Legitimacy— Alienation— Unequal  dis- 
tribution of  property  among  heirs  by  a  child- 
less proprietor.     42  0  R  1902  Col  :  2102  P  I. 

£4     Marriage Hindu    Law—  Marriage  of 

widow  by   chadar-andazi--Ceremonies.     49  P 
R  190H  ccl  :   376  P  II. 

25  PJpa  of  invalidity  of  registration— -Al 
legaiion  of  non-existence  of  property  alleg 
ed  to  exist  in  a  district-Power  to  mortgage 
whtre  there  is  direction  for  sale.  8C  W  N 
362   col  ;    529  P  I. 

26  're  craption — Joint  decree  in  favour 
of  several  plaintiffs— Purchase  money  pro- 
vided by  some  only  of  them  67  P  L  R  1902 
See  Pre  f  mptii^n. 

27  Preemption  am  ng  Hu  idis  in  Gui- 
rat — Rules  and  restriciions — Nature  of.  4 
B  L  R  811.     See  Pre  emption. 

28  Pre  emption-Praud-Concealment  of 
sale- Suit  for  pre  emption  — 27  P.  L.  R.  1903 
col.  1771.     P.  j. 

29  Pre  emption— Houses— Towns-vicinago 
Superior  right.  70  P.  L    R.  1903  col,  815  P.  II. 

80  Pre  emption— Houses— Towns  — V  i  c  i- 
nage  Superior  deligeuce-Customs  43  P.  R. 
1903  col.  816  P,  11. 

81  Privilege  Defamation -Questions  for 
judge  and  jury  Action  of  liable  — Cause  of  ac 
tion  6  B.  L.  R.     684  col.  340  P   II. 

S2  Proband!  Gift  in  lieu  of  services  to  one 
of  several  heirs  Alienation  by  cMidless  male 
proprietor  33  P.  R,  1905-88  P.  L.  R.  1905  col. 
2100  g.  I. 

83  Probaudi  — Alienation  by  widow— Mu- 
i'lwars  of  Mailsi  Tabsil  Multan  Tahsil.  136  P 
L.  R.  1905  col.  2118  P,  I, 


Onus  of  proof    {Contd.) 

84  Proband!— Proof  of  utiduo  influence- 
Sartios  to  suit-— Plaintiffs.  Joinder  of  19  P, 
L.  R.  1900  col.  1397  P.  1. 

85  Probinidi— Gift  by  widow  to  her  daugh- 
ter married  in  the  same  villnge — I'ower  of 
daughter  to  make  a  further  gift  in  favour 
of  her  daughter.  103  P  L  R  1907  col  771 
P    II. 

89  Probandi  — Custom— Alienation-Power 
to  transfer  ancestral  property- Undue  in- 
lluenco.     lo4  P  L  R  1901  col  159  P  i. 

87  Probandi— Custom — Adoption — Sister'a 
son — Acharyya  Brahmans  of  Kangra  Tahsil. 
107  P  L  11  1901  col  :  2045    P  I. 

88  Probandi- Declaratory  suit  to  set  nside 
an  adoption  —  Custom-  Adoption--Daughtera 
son-Jats  of  Hoshiarpur  Distiict.  1<8  P  L  R 
1901    col  :  1899  P  I. 

88  (a)  Probandi— Claim  for  a  share  in  un- 
divided ar  cestral  property-Mutation  in  favor 
of  plaintiffs.     62  P  L  R  1902   col  :  8  P  1, 

40  Probandi--Power  of  Mutjicipal  board 
to  cancel  permission  once  granted— Ques- 
tion of  titlo.  66  P  L  R  li.'04.  See  Pu.Jib 
Municipal  Act  .XX  of  1891  Ss  87,  95,  164  and 
169. 

41  Probandi— Alienation  by  childless  pro- 
prietor to  daughters  or  relations  in  the  female 
line.     96  P.  L.  R.  1904  col.  2098  P.  I. 

42  Probandi— Special  family  custom- 
Pathans  of  Desa,  Rawalpidi  District.  ~85 
P.  R.  1901  col.  787  P.  II. 

43  Probandi — Right  of  his  collateral  to 
set  asidealienation— Alienation  by  occupancy 
tenant.     115  P.  L.  R.  1901  col,  2114  P.  I. 

44  Probandi — Power  of  tracsfer  by  will— . 
Absolute  occupancy  tenant— Aucestial  pro- 
perty     15  C.  P.  L.  R.  1902  r.  1  col.  371  P.  IL 

45  Publ  c  company— Powers  of  Directors 
and  other  officers.  81  P.  R.  1903.  See 
Presumption. 

4g  Self  acquisition— Cost  of  marriage  of  a 
co-parce>jer — Joint  family  — Familv  jewels— 
13  M.  L.  J  75  col.  1240  P.  II. 

47  Self  acquisition— Hindu  law  —  Joint 
Hindu  Family  — Ancestral  properly.  A.  W, 
N  1902  P   20  col.  2160  P.  I. 

4g  Suit  against  trustee- For  loss  incurred 
through  an  Agent-Liability  tor  mismanage- 
ment of  co-executor.     29  B    170    col.  548  P.  I. 

49  Suit  for  accounts  by  piiucipal  against 
agent  of  proving  acknowVdgemeut  made  at 
a  iime  whci  the  right  to  enforce  the  liability 
barred  A.  W.  2  1904  P.  33  col.  1773  P.  I. 

50  Suit  for  damages,  for  illegal  distraint 
of  crops-  Limitation  9  C.  W.  N.  376  cu).   908 

P.  II. 

51  Suit  for  damages,  for  illegal  distraint 
of  crops— Limitation— Immoveable  property- 
Fictitious  landlord  and  tenant.   32  C.  459  col. 

1811  si-  .  ,    . 

52  Title— Suit  for  possession  of  income 
of  temple— Question  of  law,  decision  of  5  O, 
C.  181  col.  1328  P.  II. 

53  User  "as  of  right"— Right  of  way— 
E-^s<  m^^.  t     8  C.  W.  N.  359  col.  922  P.  IL 

54  Usufructuary  mortgage  ^Amount   of 
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OnnB  of  proof    {Contd) 

profits— Mode  of  taking  account  2G  B.  3C3  col. 
262  P  ir. 

65  Wajib  ul -aiz,  of  1852,  entry  in  No 
eulry  in  subsequent  sottlcmonts  — Custom  — 
Pro  einption  172  P.  L.  R.  1903  col  818  P.  II. 

66  Wtijibularz —Entry  iu— Presumption 
Custoru-Pro-empUon  — Houses  in  abadi  139  P. 
L.  R.  1903  col.  819  P.  II. 

67  Will  — Esucu  tion  by  a  Mahanamadan 
parada  nashirn  lady— Undue  iuUuonoe  5  C. 
W.  N.  505  col.  78  P.  I. 

58  Zemindari— Partibie  property— Proof 
of  existence  of,  in  the  hands  of  the  Zemin- 
dar-31  C.  224  col.  1193  P.  II. 

Opening:  oases  before  evidence 

X  itigbfc  of  defendants  to  be  heard  several- 
ly.    29  C.  32.     See  practica. 


Opinion 

1  Family  custom — Information    given  by 
deceased.     5  C  W.  N.  33  col.  182  P.  I 

2  Of  a  judge  who  does  not  take  evidence 
1  L.  B.  R,  1900  to  1902  P.  80  col.   183  P.  I. 

Opium  Act  1878 

1  Execution  of  decree — Limitation — Appli- 
catio7i  struck  off  the  file  treated  as  pending. 

When  a  Court  after  transferring  a  decree 
for  execution  to  another  Court  asks  the  latter 
Court  to  stay  execution,  it  should  simply 
stay  proceedings  panding  further  orders. 
Order  striking  the  case  off  the  file  is  illegal. 
Where  such  an  order  was  passed  tlie  applioa- 
cation  for  execution  was  treated  as  pending 
undisposed  of  in  the  Court,  and  a  fresh 
application  for  execution  v/as  considered  a 
further  application  unde  in  the  course  of  an 
already  pending  application.  PARZAND 
ALI  V.  BHUP  INDAR  BAHADUR  SINGH. 
W.  N.,  A  1901  P   117. 

Oral  As^reement 

1  To  give  Lime  for  payment  of  debt  not 
barred,  velidity  of— Starling  point  of  limita- 
tion.    4  B.  L.  R.  50  col.  289  P.  I. 

2  Varying  written  terms  of  contract. 
8  L.  B.  R.  1905  P.  100  col.  215  P.  I. 

Oral  conveyance 

1  Land  iu  mofussil — Endorsement  on 
xnortgaga  by  the  plaintiff  that  he  was  co- 
owner  in  the  property  mortgage  and  that  he 
was  consented  to  be  mortgage.  4  B.  L,  R. 
25  col.  64G  P.  II. 

Oral    evidence. 

1  Oaral  cvide;  co  to  support  plea — Payee 
not  true  owner  of  noie.  28  M  214  Col  540. 
P.  I. 

2  To  vary  or  add  to  a  document.  8  G  W 
N  101    Col   202    P  I. 

3  Wbcn  admissible  to  prove  that  a  con- 
veyance i*  really  a  mortgage  by  way  of  condi 
tional  sale.     6  3  W  N  32G  Uol    204    P  t. 

4  To  fthav/  that  a  deed  of  sale'  was  meant 
to  bo  a  deed  of  gift.     28  C  70  Col     204   P  I. 

5  Waiver    of    terms — La-^dlord    and    ten 
RUt—Kate  of  rent.    G  0  W  N  242  Col  208  P  I. 


Oral  evidence    (Contd.) 

Q  t\  pliiniiff  is  entitled  to  show  under  S. 
92  ovidenuo    Aot    1872    Col    213    P    I. 

7  Admissibility  of--Ueod  of  gift  true 
nature  of — Parties— Stranger.  2  0  L  J  338 
Cul  222      P  I. 

8  Secondary  evidence.  4  O.  0  3G5  Col  198 
PI. 

9  Suit  for  aroara  of  rent — Componsatiou 
for  use  and  occupation  of  land.  5  O  C  222 
col  :  2088  P  I. 

10  Personal  undertakiug— Agreement  to 
repay    loan.     4  L  B  R  1907  P  83  col  :  200  PI. 

11  Relating  to  documents — Sale — Mort- 
gage.    107  P  L  B  1905   col  :    208  P  I. 

12  Of  compromise  by  guardian  of  a  minor 
2  O  C  G7  col  :    1355  P  I. 


Oral  gift 

1  Id  favor  of  daughter  of  part  of  fcaluka 
by  Talukdar.  5  O  C  345  See  Oudh  Estates  Act 
(1  of  18G9)   Ss  13,  cl  (I)   22. 

Oral  offer  of  sale. 

1  Waiver-  Notice — Inadmissibility  of  oral 
evidence.  IOC  254,  See  Oudh  Lawa  Act 
XVIII    of  1872    S  10. 

Oral  transfer. 

1  Of  liability  to  pay  money  under  written 
contract  col  ;    219    PI. 

Orasa  Child. 

1  Daugbter— Surviving  parents  with 
brother — Whether  such  daughter  is — Share  of 
children  of  such  daughter.  3  L  B  R  45  col  : 
245    P    II. 

Orsa  son. 

1  Buddist  Law— Inheritance— Partition- 
Right  of  grandson  to  claim  a  share  on  re-ma,r' 
riage  of  grandfather. 

A  had  two  minor  sons,  and  a  minor 
grandson  D,  whose  father  E,  the  orasa  son  of 
A,  predeceased  E's  mother  A's  first  wifa.  On 
A  remarrying  a?ter  his  first  wife's  death,  D 
sued  A  for  a  share  in  bis  gr  -.nd-parents'  estate 
jfoining  his  uncles,  A's  two  minor  sons,  as 
defendants. 

Held,  that  the  eldest  born  son  is  the 
orasa  hy  right  but  he  doei5  not  attain  the 
complete  status  as  such  till  ha  attains  hia 
mHjirity  and  becomes  fi*".  to  =  ssurae  hia 
fatuer's  duties  and  respon?5ibiliLie3.  If  he 
dies  before  be  attains  his  mij:>rity,  or  if  he 
is  incompetent  to  fulfil  the  prcbcribed  con- 
ditions, l>is  next  younger  brother,  subject  to 
the  same  conditions,  succeeds  to  his  p  sitioa 
as  orasa.  If  the  eldest  ao\i  attainins  bis  ma- 
jority and  fulfils  tbo  proscribed  uooditiona 
and  then  dies  before  bis  parents,  his  position 
a.9  orasa  remains  unfilled  and  the  next  brother 
dues  not  succ^odto  it. 

Hid  also,— Mtii'i  eonsidei'ation  of  text 
and  rulings  relating  to  orasa  sons  and  gra  d- 
children,  thai  as  there  were  surviving  sjss, 
the  grandson  could  not  sue.  Nta  Ou  and 
others  v.  Shv/e  O  and  others,  (1886)  I  L  C  25S; 
Ma  Mya  Thu.  v  Pa  Thein,   (1899;    2    L  C,  61  ; 
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Orsa  son    {Contd.) 

Srh  Dwa  V  Ma  Min  Tha  and  otbors,  (1901) 
2  L  0,  207  ;  Ma  Gun  Bon  v.  I'o  Kyvvo  and 
another,  (1897)  1  L  C,  400  ;  Ma  Saw  Ngwo 
and  others  V.  Ma  Thcin  Yin,  0002)  2  L  C, 
210  and  (1902)  I  L  B  R,  199 ;  Maung  Hmaw 
V.  I\Ia  On  Bwin  and  others,  (1901)  2  L  C, 
124  and  (1901)  1  L  B  R,  1901  ;  cited  Ilul- 
irg  in  Ihi  INIya  v  TNTaui'g  Vo  Thin,  (1899) 
P  J  L  B,  585  ;  explained.  TUN  MYAING  v. 
BA  TUN.  2  LBR1904P292 

Order 

1  By  Commissariato  Officer,  confiscatings 
Bccurity  tondercd  by  contractor.  91  ^f[.  L.  R. 
1902  col.  775  P.  I. 

2  Compensation  money  paid  to  Hindu 
widow — Reversioner's  application  for  refer- 
ence to  Civil  Court — Order  by  judge  on 
reference  directing  refund  of  money  already 
paid  by  eolleetor.  12  0.  W.  N.  1039  col. 
863  P.  1. 

8  Consiruction—Such  order  not  appeal- 
able--Absent  defendant.  23  A.  220  (P.O.) 
Col  1290  P.  I. 

4  Construction — Order  to  Receiver  to  get 
in  and  realized  the  estate — Power  of  sale 
included— Meaning  of.  6  B.  L.  R.  1140  col. 
1546  P.  I. 

5  Of  datention  in  property  passed— Refor- 
matory High  Ccniit,  pcioers  of,  to  interfere  — 
Eeforviatory  Schools  Act,  16  — Term  of  deten- 
tion ,  ev  hail  cemcii  t   of. 

A  High  Court  has  power  to  interfere  in 
appeal  or  revision  when  an  order  of  deten- 
tion in  a  Reformatory  is  opposed  to  the  rules 
framed  by  the  Local  Government  under  the 
Reformatory   Schools   Act, 

If  an  order  for  detention  in  a  Reforma- 
tory School  is  not  properly  passed,  that  is 
if  it  does  not  conform  to  the  rules  made  by 
the  Local  Government,  the  High  Court  is 
Bot  debarred  by  section  16  of  the  Act  from 
altering  or  reversing  such  order.  Queen- 
Bmpress  i?.  Hori  ,  I  L  R.,  21  All.,  391,  and 
Qeen-Empress  v,  Mokimuddio,  I  L  R.,  27 
CrI  ,  133,  followed.  Queen-Empress  v,  Nga 
Nyan  Wun,  P  J,,44  1  and  Deputy  Legal  Re- 
membrancer V.  Ahmad  Ali,  I  L  R,,  25  Cal., 
233,  dis?ented  from.  CROWN  t;.  DAWOOD 
SAIB,    I  L  B  R  1900  =  1902  P  68- 

6  Directing  reopening  of  settled  accounts 
is  a  decree— Independent  advice  — Opportu- 
nity to  cbtain.    12  C  W  N  1102   col  :  424  P  II. 

7  Disallowning  application  under  S.  372 
C  P  C — Appeal  against  order  disallowing  ap- 
plication.    129  P  L  R  19C9  Col  15  85  P  I. 

8  Disallowing  anplication  under  S  688 
(28)   0  P  C   26  M  518     Col  :    909    P  I. 

9  Disallowing  application  under  S  588  (28) 
C  F  C— Civil  Procedure  Code  (Act  XIV  of 
2682),  Sections  663  and  588  {28)— Remand. 
Appeal  against  order  of— Power  of  Chief  Court 
to  consider  merits  of  preliminary  point. 

Htld,  by  tha  Full  Bench,  that  an  ap- 
peal lies  under  sectiou  588  (28)  of  the  Civil 
Procedure  Code,  against  an  order  passed  on 
appeal  from  a  decree  in  an  unclassed  suit 
under  Ra  200  in   value,   remanding    the  suit 


Order    (Contd.) 

for  retrial  under  section  562.  The  Chief 
Court,  in  dealing  with  such  an  appeal,  is 
not  confined  to  more  questions  of  procedure, 
but  can  go  into  the  merits  of  the  deciwion 
of  the  lower  Appellate  Court  on  the  pre- 
liminary point,  upon  which  the  First  Court 
disposed  of  the  suit,  and  decited  that  point 
on  the  merits.  No.  85  P  R  18'J5  (P  B)  No.  0  P 
R  1892,  3  All.  075  (F  B),  5  Cal,  144,  17  Cal  108, 
14  Bom  14  followed.  MAHARAM  v.  RAM 
MOHRA.  1  p  R  1908  =  1  P  L  R  1903  (F-  B) 

10  Disallowing  npplicalion  under  S.  591 
C  P  C— Order  setting  aside  a  decree  passed 
expart.     25  A  280   col  120G  P  I. 

11  Disallowing  application  under  S.  591 
C  P  C— Demand.  162  P  L  R  1903  coll2Q5 
P    T. 

12  Dismissing  application  for  execution 
without  fixing  a  date  for  its  disposal— Exe- 
cution of  decree.  130  P  L  R  1902  col  896 
P   1. 

14  Dismissing  application  to  set  aside  sale 
for  non-issue  of  motice  to  judgement  debtor 
and  consequet  sale  at  under-value.  10  B, 
L.  R.  752  col.  1553  P.  I. 

15  Dismissing  an  appeal  for  default-Right 
of  appeal  against — Special  remedy — Order  re- 
fusing to  re  admit  an  appeal.  1  L.  B.  R.  1900- 
1902  P.  183  col.  1657  P.  I. 

16  Dismissing  suit  for  default  — Applica- 
tion to  set  aside  dismissal  of  suit— Deposit  ia 
Court  or  security.  4  L.  B.  R.  1907  P.  17  col. 
768  P.  I. 

17  Erroneous  order  carried  out— Subse- 
quent proceedings  whether  void-Waiver  — Ap. 
peal  from  order  of  remand  after  final  decree 
6  0.  L.  J.  547  col.  454  I'.  II. 

18  For  revival  after  abatement  — Death  of 
plaintiff— Abatement  of  suit.  9  0.  W.  N. 
369  col.  1574  P.  I. 

18  Giving  leave  to  withdraw  suit  and  file 
fresh  one  on  same  cause  of  action— Registrar 
granting  leave  to  institute  suit— Order  ultra 
vires — Order  one  directing  plaint*  to  be  re- 
turned to  plaintiff.  12  C.  W.  N.  921  col.  1592 
P.I. 

19  Of  Headman — Refusal  or  neglect  to 
comply— Order  of  headman— Failure  to  pay 
revenue  demanded  4  L.  B.  R.  1907  P.  150  col 
318  P.  II. 

20  lo  matter  relating  to  execution  of 
decree-Force  of  8  L.  B.  R.  1906  P.  131  col. 
1095  P.  I. 

21  Returning  plaint— Suit  for  pessession 
by  landlord  against  transferee  from  occu- 
pancy tenant  and  trespasser  16  P.  L.  R.  1903 
col.  339  P.  I. 

22  Passed  by  judge  under  S.  832  not  one 
referred  to  in  Art.  14  — Limitation  Act- Order 
passed  under  S.  332,  C.  P.  C.  restoring  pos- 
session given  ia  execution  proceedings  by  the 
Court  and  not  Civil  Courts  order  in  proceed- 
ing other  than  suit.  10  B.  L.  R.  749  col.  1569 
P.  I. 

23  Passed  on  execution  application  op- 
posed on  the  ground  that  property  was  trust 
property,  whether  appealable  proper   couree 
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is  to  bring  separate   suit.     18  M.   L.  J.  21  col. 
1125  P. I. 

24  Order  of  District  Judge  referring  a  case 
to  Chief  Commissioner  —  Apj)eal. 

Held,  that  no  appeal  lies  to  the  Court  of 
the  Judicial  Commissioner  from  an  order  of 
the  District  Judge  passed  under  section  54, 
Oudh  Land  llevenue  Act,  referrinjr  ft  case  to 
the  Chief  Commissioner.  The  order  is  not  a 
decree  within  the  meaning  of  the  Code  of 
Civil  Procedure,  and  even  if  it  were,  it  is 
clear  from  section  54  that,  in  a  case  where 
the  Court  has  come  to  a  finding  such  as  is 
mentioned  in  that  section,  the  only  authority 
which  can  deal  with  the  case  is  the  Chief 
Commissioner.  DAMBAR  SINGH  v.  UM- 
BAI    KUAR,  4  0  C,  228 

26  Refusing  registration — Suit  to  compel 
registration.     2  0  C  77  col  495    P  I. 

27  Refusing  to  grant  sale— Certificate 
\7hether  appealable — Conditions  for  being 
appealable.     7  C  L  J  43C  col    111    PI. 

28  Refusing  to  readmit  appeal  r«  ject- 
ed  for  appelant's  failure  to  furnish  security 
for  costs  of  respondent.  5  A  L  J  109  Col 
1654   P  I. 

29  Refusing  to  readmit  appeal  rejected 
for  Appellants  failure  to  furnish  costs  of  res- 
pondent.    5  A  L  J  109  col.  1657  P  I. 

80  Refusing  to  sanction  appointment  of — 
Execution  of  decree.  IOC  sup  21  col  1644 
PI. 

81  Rejecting  memorandum  of  appeal.  3 
O  C  234  col    1645    P  I. 

82  Rejecting  appeal  as  out  of  time.  13 
M  L  J   300  col   898   P  I     and     1762   P  I. 

88  Returning  an  appeal  for  presentation 
to  proper  court.     1  L  B  R    19001902P   32. 

84  Returning  plaint  for  amendment.  2 
O  C  5  col  1271  P  I. 

85  Returning  plaint  for  prosecution  to 
proper  Court.     92   P  L  R  190'^  col  939   1'  I 

36  Sanctioning  compromise  ander.  S. 
257  A.  C  P  C  whether  new  decree  or  order 
Bubsequent  to  decree  directing  payment.  4 
M  L  T    283   col    1141    P  I. 

87  Transgressing  decree  ef!ect — Appeal 
from  order  not  appealable.  4  M  L  T  352 
col    1534  P  I. 

Order  absolute. 

1  Application  by  judgment  debtor  to  raise 
decretal  amount  by  sale  or  mortgage.  3  O 
C   42  col  1109  P  I. 

2  Notice  to  judgment  debtor  before  mak- 
ing  order   absolute,  col  1461  P  I. 

8  Proceeds  of  sale  of  such  portion  in- 
Bufiicieut  to  satisfy  the  decree.  25  A  212 
•ol  682    P  I. 

4  Application  for — Execution  application 
—Limitation.     24  A  642  col  3993  P  1. 

5  Application  for — Decree  for  foreclosure 
— Appeal  against  portion  of  decree  — Exe- 
cution of  decree  of  appellate  court.  2  A  L  J 
180  col  665   P  I. 

6  Effect  of— With  regard  to  anterior  en- 
cumbraucos.    29  M  37  col  681  P  I. 


Order  all  solute    (Contd) 

7  Order  absolute — Ex  parte — Application 
to   set   aside. 

Whea  an  order  absolute  for  foreclosure 
has  been  made  ex  parte  an  application  to 
set  aside  that  order  will  lie.  9  C  P  N  6, 
6  C  P  L  R  1,  13  C  P  L  R  177,  22  M  13.^  re- 
ferred to.  AMOLAKCHAND  v.  JASVAHIR 
MAHOMED.    19  C  P  L  R  1903  P  92 

8  For  foreclosure,  application.  1  0  C  91 
col  66o  P  I. 

9  For  sale— Sale  of  mortgaged  property  in 
execiLtion  of  decree — Objection  to  exaciition  of 
decree  taken  after  part  of  inor(gagej)  properly 
sold  under  decree- Order  absolute  -  Mortgage — 
Transfer  of  Property  Act  (IV  of  188^),  Ss. 
88  and   89. 

In  March,  1889,  the  respondent  obtained 
a  decree  under  section  88  of  Act  IV  of  1882 
against  the  respondent  for  sale  of  3  mort- 
gaged villages,  A  and  H  in  the  Fyzabad  Dis- 
trict and  C  in  the  Barabanki  District.  In 
May,  1889,  after  the  expiry  of  the  period 
fixed  for  payment,  the  decree  holder  applied 
to  the  District  Judge  of  Lucknow  for  tho 
execution  of  the  decree  by  the  sale  of  C 
and  for  tho  transfer  of  the  decree  to  Fy« 
zabad,  in  view  to  the  sale  of  other  villages 
in  that  district.  Consequently  C  was  sold 
in  execution  proceedings  under  the  order 
of  the  District  Judge  of  Lucknow  in  March, 
1890.  The  two  villages  iu  the  Fyzabad  Dis- 
trict were  attached  by  the  District  Judge 
of  that  place  with  a  view  to  sale  iu  exe- 
cution of  the  decree.  The  two  villages  were 
thrice  proclaimed  for  sale,  in  January  1891, 
the  Judgment  debtor  prayed  that  the  sir- 
land  be  exempted  from  sale.  On  the  6th 
June,  18891,  he  prayed  for  postponement  of 
the  then  impending  sale.  Proceedijigs  iu  exe- 
cution were  stayed  in  August,  1892,  pending 
tho  disposal  of  suits  brought  by  the  appel- 
lant's brothers  in  connection  with  ti.e  at- 
tached Villages.  After  the  disposal  of  those 
suit  the  dtcree-holder,  in  January  1895  pray- 
ed that  the  execution  proceedings  be  revived 
and  attached  villages  be  sold.  The  appel- 
lant then  objected  to  the  proposed  salu  on 
the  ground  that  the  decree  was  not  capable 
of  execution,  as  the  decree-holder  had  failed 
to  apply  for  and  obtain  an  order  absolute  for 
sale  under  section  89  of  Act  IV  of  1882.  The 
objection  was  disallowed  by  the  District 
Judge,  the  appellant,  therefore,  preferred  an 
appeal  against  tho  District  Judge's  order. 

Held,  that,  on  tho  principle  of  res  judi- 
cata,  the  appellant  was  precluded  from  ob- 
jeciing  to  the  sale  on  a  ground  which  he 
might  have  raised  but  did  not  raise  against 
the  order  which  was  made  b)  tho  District 
Judo  of  Lucknow  for  the  sale  of  one  of  the 
mortgaged  villages,  and  against  the  orders 
which  were  subsequently  made  by  tho  Dis- 
trict Judge  of  Fyzabad  for  the  sale  of  the  re- 
maining two  mortgaged  villages  between  1890 
and  1892  INAYaT  UL  RAHMAN  v.  SADIK 
HUSaIN.     5    C-.0  251- 

10     For  sale— Application    for— Execution 
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Order  absolute    (Contd.) 

af'plical.ion-  Ijimitation—  Article    govcirniDg. 
13  M  1.  J  412    19U4  V  I. 

n  For  s'llii  — Ordor  in  rxpcution— Uiicor- 
tifi'd  pnyuiei  L  Ld  (l.cicc  liolder.  29  C  051 
00  1  :  GSO  I'  I. 

12  Effect  of  — No  extinguiflhment  of  mort 
gagor's    owDcrpliip.     81    C  373    c-\i  905    P    I. 

13  SuccesKivo-  F.-r  sale  of  pnri  of  the  pro 
peity  niorigagid.     V5  A  2G4    col  :  075  1-*   I. 

14  Kighi  lu  pny  innrtg).g(^  mo-  t;y  before 
mnlcii  g    of,     5  O  0  82    coi:    1785    P  IT. 

16  Order  of  ad]  urt  mtsrit  -App,Mcation 
for  time  to  summoM  witnesses.  6  (J  0  41  col  • 
1650  V  I. 

Order  sheet 

1     Kxprato    order    in Evidentiairy   value 

Of.     7  C  L  J  251    ool  :    ISOl    P  1. 

Ordinary  holding:. 

1  Exip  otiut.  of  holding  on  re  marriage  of 
v?idovv.     15  G  1'  L  R  89  col  :  1543  P  IL 

Ordinarily  resides, 

1  Guindicnis  and  Wa-ds  Act.  (VIII  of 
J890),  Sec: ion  9  Ordinaiily  resides— Temporary, 
residei-c^'. 

Held,  that  the  words  '  ordinariry  resides' 
in  section  9  of  the  Guardians  and  Wards 
Act  mean  more  than  a  temp(  rary  repidence 
even  though  the  period  of  such  temporary 
residence  may  be  considerable.  MUBARIK 
SHAH  KH^N  V.  MUSSAMiMA'l  WAJEE-UL- 
NISSA. 

Orthamulyani  lease. 

1  Suit,  for  possesion  based  an  title  of.  3 
M  L  T  241    col:    1691    PI, 

Ostensible  owner. 

1  ]^a.  d  puichased  from  - -Claim  to  re- 
cover     ILBR    1900—1902    col:    458   P  II. 

Oudh  Acts. 

A.  Oudh   AcfcXIII  of  1866. 

B.  Oudh  Act  XXVI  of  1866.  Sub  settle- 
ment Act. 

C.  Oudh    Act    I  of  1869  Estates  Act.  / 

D.  Oudh   Act  I  of  1869    Taluqdar's    Act.  ' 

E.  Oudh  Act  XYll  of  1876  Laqd  Re- 
venue  Act. 

F.  Oudh  Act  XVin  of  187G  Oudh  Laws 
Act. 

G.  Oudh  Act  XII'  of  1879  (Mvil  Courts 
Act. 

H.     Oudh  Act    XXII  of  1886  Rent    Act 
1.     Oudlt    Act  IX    of  1869. 
J.     Oudh  Act  XIV  1891  (  ourt  Act. 
K      Oudh  Act  V  of  1891  L.  cal  Rates  Act. 
L.     Oudh  Act    IV    of    1901    Uvil    Courts 
Act. 

M.     Oudh   Act  IV  of  1901  Rent    Act. 

A  Oudh  Act  xni  of  1S66 

1  S.  3 — MotMg  .ge  of  I8i9  in  which  no 
time  for  redempiion  was  fixed,  redemption 
of-Re^judicata.  8  00  233  (B)  See  Muri- 
gage  Hadempiiun    No  5ii8, 


g  Ou dh  Act  XXVI  of  1 860--Sub  settle- 
xuent  AOt 

I  Under  pr  <priatary  right,  claim  for^  on 
ground  of  h'inq  eld  proprietors,  without  evi- 
dence of  fip  cijlc  grant  of   the  right. 

Held,  thai  thero  is  no  law,  which  author- 
ises a  Court  Lj  hold  that  a  person,  wha 
raeroly  had  h'<on,  at  somo  time,  a  proprietor 
and  has  held  for  a  long  time  siuco  at  a 
favourable- rent  is  Hf^cehiflariiy  an  under-pro- 
priotor,  but  that  there  )nuat  be  evidence  of 
some  spocilic  grant  of  an  under  proprietary 
right  such  aa  birt  or  shankalap,  or  of  aa 
aoknowlodgment  by  the  talukdar. — 8  C  0  145 
Referred  to.  RAJA  BHAGWAN  BaKSH 
SINGH  V.  MAZHAR  HUSAIN,  90  Q  167 
B) 

2  Rulo  10~How  to  establish  — Declara- 
tory suit— Burden  of  Proof —Presumption  — 
Under  proprietary  right,  how  proved.  8  O 
C  145   col  :    274    P  II. 

C  Oudh  Act  lOf  18Ca   Estates  Act. 

1  Document  — Appointmcut  of  heir  to 
Taluqdari  Estates  by  Hindu  Widow.  2  0  U 
372   Col  :    913    P  II. 

2  Settlement  of  estate — Taluqdar  settled 
with  OM  teriiis  imposing  a  trust  on  him — 
Second  Summary  Settlement  1858 — Confis- 
cation, effect  of.     2  O  C  199  col :  665  P  II. 

3  Specific  Relief  Act— Declaratory  deo- 
r(e -Reversioner's  suit  against  Taluqdar'g 
widow— Discretion  7  O.  0.  239-26  A.  238 
(P.  C.)  col.  427  P.  I, 

4  S.  2— Succession  under  v/ill  taking  effect 
before  Act  came  into  force — Surrender  of 
grant  by  talukdar  and  ac^oeptance  of  Sanad 
on  new  terms--8  O.  ■  :i.l7— 27  A.  631.  (P.  C.) 
go!    587  P. II. 

5  i>s  '4,  3,  7,  8.  10,  li  and  5-2— Talukdari 
Estaie--Gi-ant  —  Entiy  of  nani&  in  Lists  I  and 
V — Talukdar,  property  give>i.  in  farm  to—Sum- 
m  ny  S:ll!.fniejtt — Property  acquired  at  rpgular 
setdement  by  Talukdar —Mor/^a^ee's  rights  in 
'i'alukdari  estate— Devolution  of —Transfer  by 
lii.iy  (f  IV ottgage  — Inheritance. 

The  cBiiie  of  V7-  A,  was  entered  in  Liata 
1  aod  V  lueparcd  under  section  8  of  Act  I  of 
1869.  Ou  his  death,  one  of  his  daughters  sued 
his  eldest  son,  for  her  share,  by  inheritance, 
in  the  estate  left  by  bim. 

Meld,  that,  as  W.  A.'s  name  was  entered 
in  Lists  I  and  V  prepared  under  section  8  of 
Act  I  of  1869.  he  must,  by  virtue  of  the  pro- 
visions of  section  10  of  the  said  Act,  be  held 
to  have  been  both  a  talukdar  and  a  grantee. 
HaviDg  died  intestate  and  being  a  granteCj 
his  estate  devolved  under  section  22  upon  his 
eldest  son. 

The  proprietary  right  in  certain  villages 
which  htid  been  settled  with  V/.  A.,  as  farmer, 
was  granted  to  him  by  Government  at  the 
Regular  SetMement  in  rev/ard  for  his  loyal 
Rptvioes.  It  was  by  reason  of  this  grant  that 
bis  r.ame  was  recorded  in  the  List  of  Gran- 
tees (No,  5). 

Hdd,  that,  altbough  he  received  no  sanad 
it  may  be  reasonably  held  that  the  grant  was 
a  special  one,  and  that  the  aforesaid  villages 
constitutfid  his  estate  as  grantee   within  the 
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tneaiMPg  of  section  2  of  llie  said  Act. 

Udd,  further,  tht>t  thu  eugagemeDls  at 
the  Summary  SetLltmenL  lukcp  from  liim  as 
farmer,  and  riut,  as  proprietor  aid  not  amount 
to  a  Summary  Settlcraont  witUin  tlio  mean- 
ing (jf  section  3,  In  ilie  absonoe  of  such  Sum- 
mary Sfittlcm  nt  i.)  respect,  of  any  village  and 
in  the  al.B-^rco  of  a  sanad,  he  did  not  acquire 
title  under  the  said  flection  to  the  property 
eubsequoiiily  decreed  to  him  at  tbo  Regular 
Settltniont.  ajid  ihat  the.<o  properties  were 
not  hiH  tahikdaii  csLate  as  that  term  is  de- 
fited  in  section  2. 

Certain  villages  of  the  lahika  were  mort- 
gaged by  one  P.,  a  talukdan ,  whose  name  was 
entered  in  List  2  prepared  under  section  8  of 
Act  I  of  186U  to  W.  A.  in   Ib68. 

Held,  that  by  virtue  of  sections  14  and 
22  of  Act  I  of  ISC),  tbo  mortgagee's  right 
devolved  on  the  det«  a;ijl'  alone.  The  v;ord 
'transfer'  is  dt-fined  in  the  Act  as  'au  alien- 
ation inter  \ivos'  and  necessarily  includes 
a  transfer  by  way  of  mortgage.  AZMAT- 
UN  NISA  BEGAMy.  SHAH  ARA  BEGAM, 
IOCS  36. 

bev  for  O'her  facts  Cul  190  P  1. 
Q     S.  2,  6,  10    and  11  -  Stridban  descending 
to    female — Hindu    Law--Succession — Alien- 
ation.    25  A  47G  col  2133  P  I. 

7  S.  3--Suit  by  a  Talaq''ar  for  declara- 
tion of  proprietary  title  and  tenant's  eject- 
ment— Defence  setting  up  adverse  title.  6  0 
C  119  col  225  V  I. 

8  S.  3 — Declaration  of  trust  in  favour  of 
joint  fnmily—Joiut  family  property  acquired 
from  joint  funds  ci,  1  0  G  S.  24  col  '854 
P    11. 

9  S.  3— Custom— Possession — Suit  by  Ta- 
luqdar— Dhar— Dbura.  9  O  C  129  col  727 
P    11. 

10  S.  3-See  1  0  C  36  No.  5  supra. 

U  S.  6~-Mnrl^a(jR-R,de.mption— Mortgage 
of  zvh'ch  a  dicrcefor  reJnnplion  loos  obtain- 
ed befuie  the  Mutivy—  Possession  of  proyerly 
temaincd  with  morigagt'c  luith  ivhcm  it  loas 
settled  and  sitilemcm  co'> fumed  by  Sanad — 
Effect  of  Mutiny  in  Oudh— Payment  of  Mort- 
gage money- -Delivtty  (f  possession  delayed  b}^ 
notice  tf  appeal  by  iiur,!.gagce-~Act  XIII  of 
1866,  S.  2--0udh  Estates  Act,  (I  of  1S69),  S.  6 
--Exclusion  of  mortgagor  from  Sanad— Sub- 
sequent suit  for  redemp! ion— Civil  Procedure 
Code  (Act   XIV  of   1882)^  S.  13   and  24i. 

A  usufructuary  mortgage  was  executed 
in  ISf.l  by  the  predecessor  in  titlo  of  the 
appellant  in  favour  of  the  predecessor  in 
title  of  the  respondents,  and  in  a  suit  for 
redemption  of  the  mortgage  tbo  former  land, 
shortly  after  the  anrexation  of  Oudh,  ob- 
taired  a  decree  allowi'  g  redemption  on  pay- 
ment of  the  principal  money  only  without 
interest.  Accorditigly  ha  paid  the  money 
into  the  Govt-rnment  Treasury  in  April  1857, 
but  did  not  gtt  posse&sioti  of  the  property, 
as  the  mortgagee  had  given  notice  of  appeal 
on  the  quc8t;o«j  of  interest,  and  in  the  Mu- 
tiny which  then  took  place  the  treasu-y 
was  lootad,   so  that  the   mortgagee  nover  u- 
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ceivd  Mio  m  irfga^-o  money.  On  the  rfsto- 
ration  of  order  the  Govi  rnmeut  declined 
eitluir  to  refund  to  tho  mortgagor  the  ann-unt 
of  his  deposit  in  the  Ircp-sury,  or  to  hold 
themselves  re>potJsiblo  for  payment  of  it  to 
the  mortgagee.  At  the  second  summary 
settlement  tht-  mortgaged  property  was  .settl- 
ed with  the  inortgHgce  and  his  talukdari 
rights  were  coifimud  by  sanad,.  and  that 
wa.s  made  the  ground  for  •the  rtjecLion 
of  petitions  by  the  m-rtgngor  for  possession 
of  the  property  an.i  for  the  di.smissal  of 
at. other  suit  brought  by  him  for  redemp- 
tion  in  1862.  The  obstacle  was  only  removed 
by  the  passing  of  Acts  XIII  of  18CG  and 
I  of  1869,  section  6  of  which  latter  Act  pro- 
vided, as  to  lands  which  were  in  the  pos- 
session  of  mortgagees  at  the  t  mo  of  Muti- 
ny, that  a  samad  should  nH  bur  a  suit  for 
their  redemption.  The  mortgagor  having 
died,  loavitig  two  sons,  the  elder  son  ia 
1869  brought  a  suit  to  redeem  the  property, 
which  was  dismis.sed  on  the  ground  that 
by  the  paymenc  of  the  mortgage-money  in 
April,  1856,  tbo  morfgaga  lion  had  come  to 
an  end,  and  there  was  nothing  left  to  re- 
deem. To  that  suit  his  younger  brother,  the 
appellant,  then  a  minor,  was  not  a  party, 
j  The  appellant  attained  majority  in  1879, 
and  after  coming  to  a  partition  with  hia 
brother,  brought  a  suit  in  1895  for  redemp- 
tion of  the  mortgaged  property  on  piyment 
of  the  principal  money  and  such  interest 
as  the  Court  might  award.  The  Subordi- 
nate Judge  gave  him  a  decree  for  hia 
.share  of  the  property,  hut  this  was  set 
aside  by  the  Appeal  Courts,  and  the  suit  waa 
dismissed. 

Held,  by  the  Judicial  Committee  that 
on  account  of  the  appeal  by  t!  o  mortgagee 
in  1857  an  order  could  t;ot  properly  have 
been  made  by  the  c:ourt  putLng  the  mort- 
gagor into  possession  of  the  mongJigH.d  pro- 
perty and  he  therefore  was  not  euiitled  as 
of  right  to  possession  when  the  I^Jutir.y  broke 
out;  that  under  the  exceptional  circums- 
tances occasioned  by  the  Mutiny  and  rebel- 
lion in,  Oudh,  the  decree  obtained  by  the 
mortgagor  in  1857  for  redemption  could  not 
have  been  executed;  that  the;  suit  brought  ia 
18G9  ought  10  have  succoid^d;  that  anew 
decree  which  could  onlyb-j  regularly  m -.de 
in  a  fresh  suit  was  required  to  give  effect 
to  the  rights  of  the  p<^riies  and  do  justice 
between  them;  and  that  the  present  suit 
had  been  wrongly  held  to  be  barred  by  sec- 
tion 244  of  the  Civil  Procedure  Code,  Act 
XIV    of    1889. 

Hdd,  also,  that  the  pui^  was  not  barred 
by  section  13  of  the  Cod*;  by  the  dismissal 
of  the  suit  brought  in  1869,  the  appellant 
having  been  a  minor  at  ihe  time,  and  not 
having  been  properly  represented  in  it.  An 
tenlion  thot  thesuit  should  be  for  the  bone- 
fit  of  the  minor,  which  was  the  evidence 
amounted  to,  was  not  sufTicient  to  support 
the  plea  of  re^judicata,  and  the  fact  that  the 
suif  was  brought  for  the  entire  property 
mortgaged  proved  nothiDg.    To  maintain  the 
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plea  of  res  judicata,  it  must  appear  from 
inspection  of  the  record  that  the  person  whose 
interest  it  is  sought  to  bind  was  in  some  way 
a  parly  to  the  suit,  CHAUDHRI  AHMAD 
I3AKlisn  V.  SKTU  HAGHUBAR  DAYAL. 
15  M  L  J  207-10  C  W  N-,  115-2  A  L  J, 
813  2  0  L  J,  413-7  B  L  R,  912-82  I  A 
229-9  0  0  7  =  28  Al  (Pn) 

12  S.  P  aud  10 — Taluqdar  entered  in  Lists 
I  and  3  alter  his  death — llights  of  heirs  un- 
der ordinary  law.  7  00  254=- 26  A  119  col 
1377    P  II. 

13  Ss.  8,  11,  12  and  17— Absolute  interest 
by  Taluqdar  to  vest  at  a  future  time.  2  O 
0   214  col:  1078  P  II. 

14  Ss.  8,11,14,15  and  22  (b)-Oonstruc- 
tion  of— Grunt  ot — Talukdari  estate  under 
primogeniture  sanad — Grantee's  name  enter- 
ed in  Lists  I  aud  II  after  her  death,  effect 
of.     8  0  0   45  col;    521  P  II. 

15  Ss.  8,  13,  li,  15  and  22— Transfer  to 
person  not  in  line  of  succession  —  Effect  of 
transfer  in  changing  rules  of  succession — Bro- 
ther— Half  brother — Marginal  notes  to  sections 
of  Act  —  Person  acqitiiing  taluka  by  b^qtiest 
taking  <ffect  before  passing  of  Act  I  of  1869  — 
"  Legatee  "  definilion   of. 

The  expression  'Svould  have  succeeded" 
in  section  14  of  the  Oudh  Estates  Act  (I 
of  1869)  must  be  confined  to  persons  in  the 
special  line  of  succession  that  would  have 
been  applicable  to  the  particular  case  if 
the  transferor  or  testator  bad  died  intestate 
and  the  death  occurred  at  the  date  of  the 
transfer  or  (in  the  case  of  a  gift  by  will)  at 
the  time  when  the  succession  opened.  In 
other  words,  the  expression  "a  person  who 
would  have  succeeded  according  to  the  pro- 
visions of  this  Act"  is  equivalent  to  "the 
person  or  one  of  the  persons  to  whom  the 
estate  would  have  descended  according  to 
the  provisions  of  the  special  clause  of  section 
22  applicable  to  the  particular  case."  The 
younger  son  of  a  talukdar  whose  name  was 
entered  in  Lists  I  and  II  of  the  Lists  men- 
tioned in  section  8  of  Act  I  of  1869,  acquired 
the  taluka  from  his  father  by  transfer  or 
bequest,  and  died  intestate.  In  a  suit  by 
his  eldest  brotbei's  son,  who  claimed  the 
estate  against  the  widows  asthe  eldest  male 
lineal  descendant  of  theoriginal  talukdar. 

Hdd,  that  the  younger  son  not  being, 
on  the  above  construction  of  section  14,  in 
the  prescribed  line  of  succession,  the  estate 
devolved,  on  bis  death,  under  section  15  of 
the  Act,  as  if  it  had  been  acquired  "  from  a 
person  not  a  talukdar,"  and  the  rules  of  suc- 
cession by  which  it  had  been  originally  go- 
verned no  longer  applied  to  it.  Under  the 
changed  rules  of  succession  (the  ordinary 
Hindu  law),  the  widows  were  the  preferable 
heirs.  The  word  "  brother  "  in  clause  6  of 
section  22  of  Act  I  of  1869  includes  a  half- 
brother.  IMarginal  notes  to  the  sections  of  an 
Indian  Act  catmot  bo  referred  to  for  the  pur- 
pose of  coustruiug  the  Act. 


Where  a  person  acquired  a  taluka  by  a 
bequest  which  took  effect  before  the  passing 
of  Act  I  of  1869,  he  is  not  a  "legatea  "  withia 
the  definition  of  that  term  in  section  2,  and 
cannot,  therefore,  be  considered  as  a  persoa 
to  whom  property  was  bequeathed  under  tho 
special  provisions  of  the  Act  — BALllAJ  KUAR 
V.  JAGATPAL  SINGH  811  A-.  132-7  O.  C-i 
248-26  A.  393. 

16  SS.8  and  2}i,  cl.  (C) -Talukdari  estate, 
suit  for  possesiioji  of ■- Succession  to  intestate 
Talukdats  ajid  Grantees— Ad7nission,—D.  and 
F.,  who  were  related  to  each  athcr  as  first 
cousins,  owned  an  estato  called  Baragaon 
in  Hardci  District  and  their  names  werr  ea- 
qered  in  the  1st  and  2nd  Lists  prepared  untde 
sec  8,  Oudh  Estates  Act,  1869.  The  esst-ite 
granted  to  them  was  known  as  Sersawa  to  tn- 
in  Kheri  District.  Their  name  was  also  en- 
tered in  the  5th  List  preparad  under  s  8.  la 
1872  F.  caused  the  narce  of  his  elder  son  A. 
to  be  entered  in  the  Revenue  Register  in 
respect  of  the  Sarsawa  estate,  and  the  namf 
of  his  younger  son  W.  to  be  entered  in  the 
came  registers  in  respeot  of  the  Baragaon  es- 
tate. F.  dfed  in  1873.  From  the  time  hia 
father  died  to  the  time  he  himself  died  W. 
was  in  possession  of  the  Baragaon  property 
He  died  in  November,  1887,  leaving  a  widow 
A  pre  deceased  him,  dying  in  September 
1287.  He  left  a  son,  the  plaintifi  in  the  pre- 
sent suit,  who  brought  the  suit  for  possession 
of  Baragaon  property  against  the  widow  oa 
the  ground  that  he  was  enritled  to  the  same 
by  right  of  succession  nnder  clause  (6),  sec- 
tion 22,  Oudh  Estates  Act,  etc.  The  defaa- 
dant.  alleging  thet  W.  was  the  owner  of  the 
properly  in  suit  contested  the  claim  on  vari- 
ous grounds,  viz.,  family  custom,  etc. 

Held,  that  from  the  mere  allegation  that 
W.  was  tho  owner  of  Baragaon  property,  the 
defendant  did  not  appear  to  have  admitted 
that  W.  was  the  legatee  of  F. 

Held,  that  the  provisions  of  section  22, 
Oudh  Estates  Act  are  only  applicable  to  a 
talukdar,  or  grantee  or  the  heir  or  legatee  of 
a  talukdar  or  grantee.  As  the  plaintifi  did 
not  prove  that  W.  was  the  legatee  of  F.,  no 
opportunity  can  be  given  to  him  now  to 
prove  that  fact  end  his  suit,  in  so  far  as  it 
was  based  upon  sec.  22  wa3  not  maintain- 
able.-CHANDAR  KUAR  v.  NARENDRA 
BAHADUR  SINGH,  8  O.  0  ,  287- 

17  8-See  10  C.  36  No.  5 ;  25  A.  476  No.  6 
supra. 

18  lO-See  I.  0.  0.  36  No.  5     25  A.  476  No. 

6,  7,  0.  C.  254  No    12  supra. 

19  11— See  25  A.  476  No.  6;  2  0.  0.  244  No. 
13  ;  8  a.  0.  45  No.  14  supra. 

20  12-2  O.  0.  244  No.  13  supra. 

21  S.  13—  Will  of  Oudh  Taluqdar  not  regis- 
tered under — Effect  of  subsequent  addendum  to 
Will  duly  registered. 

When  a  Will  executed  by  Talukdar  was 
not  registered  under  section  13  of  ict  I  of 
1869,  but  a  subsequent  addendum  purporting 
to  be  a  Will  and  declaring  in   terms  all  the 
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provisions  onterod  in  the  formor  Will  was  so 
registered. 

Held,  that  whether  the  document  in 
question  was  regarded  as  a  codicil  or  as  a  , 
Will,  it  was  perfectly  good  ag  a  testamentary 
instrument  and  it  must  have  its  legitimate 
effect.  SATRUPA  KUNWAR  v.  HULAS 
KUNWAU.  25  A  121. 

22  Si.  13,  16,  17  and  22~Qift—Oral  gift 
by  Taluqdar  in  favour  of  his  wife—Transfer 
of  Property  Act,  S.  123. 

In  a  suit  on  a  mortgage  executed  in  1893 
by  the  first  and  second  defendants  in  favour 
of  the  piaintiff,  their  mother  (the  present  ap- 
pellant) was  impleaded  as  the  third  defen- 
dant, because  the  mortgaged  property  was 
recorded  in  her  name  in  the  revenue  regis- 
ters. Tt  e  property  was  part  of  the  estate  of 
a  Taluqdar,  who  died  intestate  in  1895. 
His  name  was  entered  in  Lists  I  and  III, 
prepared  under  S  8  of  the  Gudh  Estates 
Act  of  18G9,  and,  therefore,  under  S  22  of 
that  Act,  the  elder  of  the  two  male  defen- 
dants was  entitled  to  succeed  to  his  estate. 
The  appellant's  casa  was  that  the  property 
had  been  transferred  to  her  by  her  husband 
(the  taluqdar)  in  1892,  by  an  oral  gift,  that 
she  hacl,  from  that  date  been  in  possession  of 
the  property  and  that  her  sons  had  no  power 
to  mortgage  it  to  the  plaintiff. 

Held,  under  the  Gudh  Estates  Act,  the 
gift  in  favour  of  the  appellant  w*s  ineffectual 
and  invalid  and  that,  if  the  gift  was  not  go- 
verned by  that  Act,  it  was  invalid  under  S 
I'BO  of  the  Transfer  of  Property  Act,  5  (J  0 
845,2  0  0  244,  and  3  0  C45  (PC)  referred 
to.  THAKURIAN  CHHABRAJ  KOER  v. 
B   GOPAL  LAL,     9  O  C118  (B.) 

23  Ss.  13,  19,  22;  cl,  (5) -The  words  ''in 
the  manner  required  in  the  case  of  a  will,''' 
meaning  of —Indian  Succesnion  Act  (X  of  1S65) 
s.57  —  Deedof  Adoption  — Will— D>ed  valid  as  a 
deed  of  Adoption  and  also  as  a  WM—Deolara- 
tion,  suit  for— Undue  I)ifiuence— Adoption— 
Beqiiisites  of  a  valid  adop' ion— Hindu  Law. 

D,  sued  B  for  a  declaration  that  B  was 
not  the  adopted  son  of  0,  husband  of  D, 
and  that  the"  doed  of  4th  February  1901  was 
inoperative,  invalid  and  did  not  confer  any 
rights  on  B.  D  also  alleged  that  the  deed  was 
executed,  if  at  all,  under  undue  infiaenco. 
D  was  the  older  widow  of  0,  a  Taluqdar,  and 
claimed  to  ba  his  heir  under  a  will  admitted- 
ly executed  in  her  favour  on  2ith  June  1395 
The  first  Court  found  (1)  that  B  was  adopt- 
ed under  the  Hindu  Law  ;  2)  that  the 
deed  of  adoption  was     exrcuted    by  0     when 
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necessity  for  changing  the  name  of  an  adopt- 
ed child  is  not  an  essential  feature  of  a  valid 
adoption,  the  most  essential  part  of  the 
rituals  nocossary  for  a  valid  adoption  is  the 
/loma  or  oblation  by  firo  and  the  really  'm- 
poitant  part  is  the  giving  and  taking  uf  the 
child.  It  was  contended  that  as  B'a  father 
was  the  confidential  servant  of  0,  undua  in- 
fluence must  bo  assumed  just  as  in  the 
case    of  a  solicitor  and    client. 

Held,  that  though  it  may  have  been  ne- 
cessary in  England  to  rule  that  b.-gil  practi- 
tioners could  not  taki  gifts  or  bequests  from 
their  clients  without  tho  imputation  of  un- 
due influence,  the  same  assumption  cannot 
be  made  in  India  in  matters  betwees  master 
and   servant. 

The  expression  used  in  the  deed  of  4th 
February  1901  was  that  B  was  to  be  tha 
owner  of  the  property  and  was  to  succeed 
*'  as  a  son." 

Held,  that  the  words  relating  to  the  de- 
volution of  the  property  amounted  to  a  Will 
within  tha  meaning  of  the  definition  of  that 
word  in  the  Gudh  Estates  Act  (I  of  1369)  aa 
well  as  the  Indian  Succession  Act  (K.  of  1865) 
According  to  Hindu  Law  just  as  according 
to  English  Law  what  has  to  be  looked  to 
is  the.  intention  of  tha  testator.  There 
is  no  reason  why  a  v/ill  shauld  not  be  ia- 
oludod  in  a  document  of  another  descrip- 
tion. (Har  Pershad  v.  Sheo  Dayal.  3  I  A 
259—26  W  R   55    referred  to.) 

Held,  also,  that  the  words  "  in  ^tha 
manner  required  in  the  case  of  a  will  "  in 
sec  22,  cl  5,  Act  I  of  1809,  referred  to  sec. 
19,  i  e.,  the  provisions  of  the  sections  of  the 
Indian  Succession  Act  mentioned  therein 
have  to  be  comuliod  with.  There  is  nothing 
in  Act  1  ©f  1SG9  which  requires  that  tha 
writing  (deed  of  adoption)  mentioned  in  cl. 
5  of  sec.  22  of  that  Act  mas^  be  exocuted  m 
the  manner  described  in  n.  13,  i  c  executed  nob 
less  than  3  moaths  baforo  the  death  of  tha 
testator  and  registered  within  on*  moi.th  of 
its    execution. 

Held,  therefore  that  the 
February  1901  was  valid  aa  a 
tion  and  it  also  took  eff-^cb  as  a  will.  It  there-^ 
fore  revoked  the  former  will  in  favour  of 
D.  under  sec.  57,  Indian  Succe^^sion  Act,  aa 
the  two  could  not  stand  ^ogQ^^J^*;'  ,  o  f^ 
DILUVJ  KQAR  V.  BHAQW  /TI  l^f^  ^SAD 
SINGH.  F  0  A  84  of  1903  dated  Uth 
Octobar,  1904- 


deed     of   4th 
deed   of  ad'^p- 


24     Ss  13  cl.  (I),  22-nindu  Law -Oral  gift 
in  favour    of  daughter    of  part  of   TAnka   by 
Taluk.lar-Oral   g>ft   of   Und  before    Transfer 
-- .Pr'.suvipti'tn  as 


he  was  of  a  sound   disposing    mind     and   not]  of  Properly   Act  (IV  of  18?,2)-  -   ^,^^.^ 

under  undue  influence;   (3)  that   it   was   not  i  «j   nature   of    estate    tanen   by    jeua.e  unaar 


(3) 
invalid  under  the  Gudh  Estates  Act  (I  of 
1869),  and  that  it  operated  as  a  will  and  re- 
voked the  will  in  favour  of  D.  On  appeal, 
held,  after  reviewing  the  evidence,  that  C 
executed  the  deed  of  ad  )ption  datod  4th 
February  1901  deliberately  and  with  full 
knowledge  of  what  he  was  doinq^ 

Held  also  that   under  the  Hindu  Law  the 


two 


oral   gift.  ,  .  , 

The  plaintiff   claimed   possession    ot 
villages    forming  part  of  a  certain  taluka  and 
d    that  in  1880,    her  mother,  J.,    then  a 
wa^    married    to  N.  ;  thn.',  on 
of  her    marriage   S  B.,  the  iheti 
da     an    oral  gut 


allog 

girl   of  9  years 
thii  occasion 
talukadar   of   the 


estate    maaa 


of     the     property     in    suit    to     J   by   way 
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of  shnnkalap  and  placed  her  in  possession 
thereof  ;  that  J  remained  in  possession  till 
her  death,  in  1899,  when  S  P.,  son  of  N  S., 
brother  of  S  B,,  managed  to  induce  the  re- 
venue authorities  to  place  him  in  possession 
instead  of  rocogniziog  the  plaintiff  as  entitl- 
ed to  succeed  to  her  mother.  Hence  the 
present  suit.  Upon  the  death  of  S  B.,  in 
1885,  a  dispute  arose  between  his  widow,  S 
K.,  and  his  brother,  N.S.,  and  the  suit  was 
eventually  settled  by  a  petition  which  con- 
tained the  following  clause  *'  the  two  villages 
(in  the  present  suit)  were  given  by  S  B  to  J. 
at  her  marriage  by  way  of  sliankalap.  They 
have  been  in  her  possession  up  to  the  pre- 
sent day  free  from  all  demands  and  in  ac- 
cordance with  the  gift  of  the  deceased 
Baja  (mutabik  diye  hue  Rajah  ke),  the 
parties  by  common  consent  have  give 
the  two  villages  to  her  rent  free  ge- 
neration after  generation  without  the  power 
to  mortgage,  sell  or  give  away  the  same 
and  the  said  daughter  shall  (or  may)  keep 
possession  thereof  and  receive  the  profits. 
We  have  nothing  to  do  with  them  but  they 
shall  remain  part  of  the  taluka."  N.  S.  died 
in  1892  and  was  succeeded  by  his  own  son, 
S.  P.,  who  died  in  1899.  The  defendant  S.  P. 
was  succeeded  by  bis  widow  who  contested 
the  suit  on  the  ground  that  the  villages  were 
not  given  to  J.  at  marriage  or  by  way  of 
shankalap  but  were  allotted  to  her  for  her 
maintenance  at  the  time  of  her  gauna  that 
under  Act  I  of  1869  a  gift.could  not  be  made 
to  J.  of  part  of  the  taluka  except  by  a  regis- 
tered deed.  It  was  proved  that  the  villages 
were  given  to  J.  by  way  of  shankalap  B,t  her 
marriage  ;  and  her  possession  lasted  for  more 
than  13  years.  Beyond  the  fact  that  the 
villages  were  given  in  shankalap  there  is  very 
little  evidence  as   to  the  terms  of  gift. 

Held,  that  upon  the  question  whether  if 
the  terms  of  a  gift  to  a  female  made  before 
the  Transfer  of  Property  Act  were  not 
proved,  the  gift  should  be  presumed  to  be  of 
a  heritable  estate  or  only  of  a  life  estate  in 
the  lands  given,  there  was  no  presumption 
either  way. 

Held,  following  the  Select  Case  No.  222, 
that  clause  (1)  of  sec.  13  of  Act  I  of  1869, 
referred  to  a  person  or  persons  who  would 
actually  have  succeeded  under  the  Act  or 
under  the  personal  law  and  that  J.  was  the 
person  who  would,  under  the  Hindu  Law, 
have  succeeded  to  an  interest  in  the  estate 
of  her  father  and  consequently  could  obtain 
the   property  under   an  oral  gift  by  him. 

Held,  that  S.  B.  gave  the  village  to  J. 
in  hhankalap  ;  that  the  donee  took  a 
heritable  estate  in  the  villages  and  that 
her  rights  were  nob  affected,  by  the  com- 
promise of  1887  to  which  she  vras  not  a  party 
that  such  a  gift  was  permissible  under  sec.  13 
ofthe  Act  of  1869  and  that  if  it  was  not  per- 
missible the  defect  in  J.'s  title  was  cured  by 
her  exclusive  possession  of  the  villages  for 
over  13  years. -ITRAJ  KUAR  v.  BAOHA 
MAHADEO  K-^A^Hd  O.  Q  .  8*5. 
25    S.  l^-3ee  26  A.  393  Nons  Supra. 
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26  Sa.  14,  15,  22,  cl.  {GJ-Siiccession— Legatee 
—Bequest  made  prior  to  Act  I  of  1869— Brother 
-^Construction— Marginal  notes  in  India  sta- 
autes. 

P.  was  the  owner  of  a  certain  taluka. 
His  name  was  entered  in  Lists  I  and  II  pre- 
pared under  section  8  of  Act  I  of  1809.  He 
died  in  June,  186G.  The  appellant  was  the 
son  of  J.,  the  older  of  the  two  sons  of  P.,  by 
his  first  wife.  Another's  name  was  D.  By  his 
second  wife  P.,  had  two  sons  R.  and  B.  The 
defendants  were  the  widows  of  B.  In  Janu- 
ary, 18G9,  P.  executed  a  will  by  which  ha 
bequeathed  '^  hissa  9  "  of  the  taluka  to  B  ,  in 
consequence  of  which  B.  became  possessed  of 
it,  and  died  in  1890  intestate  and  without 
leaving  male  issue.  The  plaintifi  alleged  that, 
he  as  the  brother's  son  oftB.,  was  entitled  to 
succeed  to  "  hissa  9;"  That  a  person  to  whom 
property  was  bequeathed  by  a  talukdar  gou\^ 
not  be  deemed  to  be  a  legatee  within  the  mean- 
ing of  sec  22  of  the  Act  unless  the  bequest 
was  made  after  the  passing  of  Act  and  in  the 
exercise  of  the  powers  conferred  by  sec.  11  of 
the  Act. 

Held,  therefore  that  though  B  was  the 
legatee  of  P,  but  he  was  not  such  a  legate* 
as  is  contemplated  by  sec.  22  of  the  said    Act,- 

Held,  that  the  marginal  notes  of  Indian 
Acts  form  part  of  the  Act  and  the  Court  can 
look  at  the  marginal  notes  to  sections  14  and 
15  of  Act  I  of  1869  for  assistance  in  con- 
struing them. 

Held,  that  any  person  mentioned  in 
section  22  as  possible  heir  may  be  said  to 
be  ''a  person  who  would  have  succeeded 
according  to  the  provisions  of  the  Act  to 
the  testate  if  the  testator  had  died  iutea- 
late  "  within  the  meaning  of  sec.  14,  and 
the  succession  to  "/lissaS"  was  to  be  go- 
verned by    sec   14  and   not  by  section   15. 

Hei(i,  that  the  word  'heirs'  in  the  mar- 
ginal notes  to  section  14  refer  to  the  heirs 
enumerated  in  sec.  22,  i.  e,  persons  in  the 
line  of  successidin  ;  and  in  section  15  to 
those  not    in    the  line  of   succession. 

Held,  that  there  is  nothing  in  section  22 
or  elsewhere  in  the  Act,  which  indicates  that 
the  term  '  brother  '  in  sec.  22  only  means  a 
brother  of  full  blood. 

Held,  therefore,  that  J,  as  brother  of  the 
half  blood  of  B  was  his  brother  within  the 
meaning  of  clause  (6)  of  sestion  22.  RAE 
JAGATPAL  SINGH  v.  THAKURAIN  BAL- 
RAJ   KUAB,   3  0C,  120. 

27  S.  14,  22  els.  (6),  (7)  —  Succession-^ 
"  Brother,'*  meaning  of— Hindu  Law — Dead 
person's  name,  entry  of,  in  lists  1  and  2 — 
"Heir"  and  ^^  legatee "  meaning  of—Beguest 
— "  Talugdar,"   meaning  of. 

R.  sued  S  to  recover  possession  of  the 
Mahewa  Estate  and  other  property.  R  was 
B's  widow  and  S.  was  B'.°  brother.  S.  and  B 
wore  the  sons  of  D.  D's  two  elder  brothers 
were  G.  and  G.  S.  The  estate  was  summarily 
settled  with  G.  to  whom  a  sanad  was  also 
granted.    G.   died  la  1660  Rtid  was  succeeded 
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by  G.  S.  who  died'  in  18G5,  leaving  the 
estate  by  will  dated  '  18G2  to  B.  his  nephew. 
In  the  lists  prepared  under  Act  I  of  18C0, 
G'3  name  appcurod  as  owner  of  the  Mahewa 
Estate.  On  B's  death  in  1898,  S.  was  entered 
by  the  Revenue  Authorities  as  owner.  R. 
sued  on  the  allegations  that  the  Bucoesaion 
was  regulated  by  Hindu  Law  under  v/hich 
she  was  entitled  to  succeed;  that)  if  sec.  22, 
Act  I  of  18G9  governed  the  succession,  she 
succeeded  under  cl.  7  of  that  section  since 
B.  wft8  adopted  according  to  Hindu  Law 
by  O.  9.  and  couseq^uently  8.  was  not  B's 
brother  within  ol.  6.  The  defence  was  that 
the  Buocessiou  was  governed  by  section 
22,  Act  I  of  18G9  and  not  by  Hindu  Law, 
that  B.  was  not  adopted  by  G,  S. ;  that 
even  if  he  were,  S.  was  the  brother  of  B. 
within  cl.  6  and  as  such  entitled  to  suc- 
ceed ;  that  even  if  Hindu  Law  governed 
the  succession,  R.  was  excluded  under  a 
family    custom  from  inheriting. 

Beldy  (per  Spankie,  A.  J.  C.,),  (1)  that  the 

cases  — Achal  Ram  v.  Udai  Pertab,  Adya  Dat 

Singh,  10  Cal.  511  - 10  I  A.  51— Bhai  Narindra 

Bahadur  Singh  u.  Achal  Ram,  20  Cal  649  —  20 

I    A.   77,  and  Ran   Bijai    Bahadur    bingh   v. 

Jagatpal   Singh,    18   Oal   111—17    I.   A..    173, 

show  that  the  entry  of  a  dead  person's  name 

in  lists  1  and  2  will  have  the  same   efiee'e  as 

the  entry  of  a  living  person's  name  in    those 

lists  and  therefore   that  the  estate  so  entered 

was   one    the    succession    to    which  may    be 

regulated  by  the   rules  in   s.   22,    but  they  do 

rot  show  that  the  succession  thereto  must  for 

all  time  be  regulated   by  those  rules  because 

the  estate  was  inserted  in  those  lists  ;  (2)  that 

in  any  ease  B.  was  the  legatee  of  G  S  who  was 

the  heir  of  G  in  the  ordinary  sense.  Since  the 

words    *•  heir "    and    "legatee"    in    sec.   22 

cannot    be    read    literally    no.r,    where    the 

Talukdar  died  and  there  were  devolutions  of 

his  estate  before  the  Act  was  passed,  can  they 

be  read   as  used  only   in   the  sense   in  whioh 

they  are  defined  in  the  Act  ;  (3)  that  the  estate 

in    dispute  was   governed  by   sec.  22,  Act  1  of 

1869  as  regards  succession  ;  (4)  that  a   bequest 

raade  before  the  Act  by  a  person  to  whom  a 

Talukdar  had  made  bequest  is  one    to   which 

sec  14  has  no  application,    and     that   section 

baa  aleo    no  applicatioo    to  a    bequest    made 

before  the  Act  by  tlie  heir  of  a   Talukdar  ;  (5) 

that  on  the  evidence  B  was    the    adopted   son 

of  G  S  according  to     Hindu    Law;     (6)    that 

the  relationships     indicated    in    the     several 

elftusoa  of   s   22   mean    natural     relationship 

only  and  that  ■' brother  "      in     cl.  (6-)     of    the 

Bf  cMon  means  a  person  who  has  the  same 
father  and  mother  or  the  same  father  and 
who  is  legitimate  by  birth  ;.  (7)  that  •*  Taluk- 
dar "in  822  means  a  person  whose  name  ia 
entered    in    list    1. 

Hdd  (per  Scott,  J  C),  (1)  that  the  suc- 
cession to  the  estate  was  govcrnedi  by  the 
provisions  of  Act  -I  of  1869  and  not  by 
Hindu  Law  ;  (-2)  that  B  was  adopted  by 
G  S  according  to  Hitidu  Law;  (3)  that  by 
adoption  B  ceased  to  be  the  "  brother "  of 
B-THAKUR  SHEO     SIiNGH   u.    MUSAM- 


MAT   RAGHUBANS   KUNWAR,    F  C  A  No 
70  of  1802,  26tli  March,  1903 

28  S  14  See  10  0  3G  No  5  ;  8  0  0  45 
No    14    Bupra. 

29  S  15 -6'ee  8  O  C  45  No  14,  26  A  393 
No  15  ;   3  O  C  120  No  26  supra. 

80    S  IG-See  90G  113    No  22   supra. 

31  S  17— See  2  0  0  344  No  13,  9  O  G  113 
No  22    supra. 

32  S  19  — Codicil  proof  of  execution  of 
Qudh   Estates  Act.     4  Q  0  408   Col  :  79  P  I. 

33  S  Id-See  P  C  A  81  of  1903  dated 
14th    October    1901    No    23  supra. 

34  S.  22— Taluqdari  Estate— Sanad,  ab- 
sence of— Entry  ol  name  in  List  III.  2  O 
C  213  col  1688  P  II. 

85  S.  22,  Sub  sec.  (ll)^-Successicn- Im- 
partible Talukdari— Swccessiow  of  elder  son  by 
junior  wife  excluding  younger  son  by  a  first 
wife— Hindu  Law. 

A  taukdari  estate,  entered  in  the  Liata 
1  and  2  prepared  under  S.  8  of  the  Oudh 
Estates  Act,  1869,  descended  by  section  22, 
sub-geotion  (11)  of  that  Act  to  a  person  "who 
would  have  been  entitled  to  succeed  to  the 
estate  under  the  ordinary  law  by  which 
persona  of  the  religion  and  tribe  of  the  taluk- 
dar would  have  been  entitled."  This  was 
established  as  to  the  property  now  in  dis- 
pute in  Brij  Indar  Bahadur  Singh  v.  Ranea 
Janki  Kuar,  L  R  5  I  A  1.  And  that  a  taluk- 
dari  estate  which  has  so  descended  under 
section  22,  subsection  (U),  is  still  subject 
to  the  provision  of  the  Act,  and  descends 
as  impartible  estate,  was  decided  in  Dewaa 
Ran  Biiai  Bahadur  Singh  v.  Rai  Jagatpal 
Singh,  L  R  17IA  173-1  LR  18  Cal  111, 
which  was  referred  to  and  followed.  Accord- 
ing  to  Hindu  Law,  the  elder  son  of  a  wife 
married  at  a  later  date,  succeeds  to  impar- 
tible estate  in  priority  over  the  son  later 
born  of  a  senior  wife,  and  over  the  son  later 
born  of  a  wife  first  married,— JAGDISH 
BAHADUR  u.  SHEO  PARTaB  SINGH.  28 
I  A  100  =  28  A  369. 

36    S  22-S^e  7  0  G  239  No  3  ;    1-0    C    36 

No  5  ;  8  0  C  45   No  14  •    2G  A  393  No  15  ;  3  O 

U  237  No  16  ;  9  0  G    lia  No  22  ;    F  C   \  84  of 

1903   dated    14th  October  of  1904  No  23  ;   5  0 

C    345   No  24  ;    3  0  0  120   No    26  ;  F  0  A  No 

70  of  1902,    26th  March  1903  No  27  supra. 

I       37     S  33  — Award  by  British  India  Asaocia- 

I  tion-Gnzrat   land — Suit   for   possession.     7 

I  O  C  90  col  :    554   P  II. 

gg     g  33  — Award   made  by  Financial  Com- 
missioner in   dispute  regarding  maintenance, 
i  7  0  0  218  col  ;  1056  P  II. 

1      39     S  S3-Kvidence    Act   {I  of   1S7^),  s   215^ 

1  —Besjudicala-Civil  Procedure  Code  (Act    Xi  T 

of  1S8^)  s  13— Oudh  Estates    Act   (i  of  1S69),  S 

33~Committee  of  Tohikdan^,  power  of-ClannJor 

Maintenanc-e-Admi^sioiis-Suit  for  a  share. 

'  P  sued  U  to  recover  fourth    share    of  the 

:  estate  mohal  Shaimapnr.   The  last  male  owner 

wasSon    whose    death    his    widow  remained 

i  in    popsession    till    1901.     P's   case    was  t.iat 

1  D  waaia  or  about   1803  adopted  by  one  B  K., 
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as  a  son  to  lior  husband  and  thcrofore  the 
festato  of  S  devolved  upon  fcho  death  of  his 
widovv  not  upon  his  brotlier  D  but  upon  P  and 
D  and  two  others  in  equal  shares.  The  ques- 
tions for  decision  wore  (1)  whether  D  was 
estopped  from  denying  that  ho  was  validly 
adopted  by  B  K.  ;  (2)  whether  tho  matter 
WHS  ros  jxtdicata  and  (3)  whether  a  valid 
adoption  had  taken    place, 

IL.ld,  that  there  was  uo  estoppel,  since 
the  only  ground  on  wliich  the  plea  was 
based  was  the  fact  that  D  had  claimed  the 
estate  of  B  K  on  her  death  as  her  adopted 
son,  and  P  had  no  sort  of  right  to  B  K'a 
estate,  nor  had  ho  done  or  abstained  from 
doing  anything  ou  the  faith  of  D's  allega- 
tions. 

The  Committee  of  Talukdars  before 
whom  [)  brought  his  claim  for  maintenance 
hold  that  he  had  been  adopted  by  B  K,  and 
thorefore  could  make  no  claim  for  maiu- 
totiance  against  his  brotlier  S.  Tho  Com- 
mitteo  had  power  only  to  deal  with  claims 
for   maintenance. 

I-Idd,  that  S  33  of  Act  I  of  1869  did 
not  apply  to  this  case  and  that  the  question 
of  adoption  was  not  res  judicata,  since  the 
Committee  if  still  existing  could  not  have 
entertained  tho  present    suit. 

Held,  upon  the  evidence,  that  there  was 
no  adoption  of  D  by  B  K  ceremonial  or 
other;  that  such  adoption  was  not  made 
with  the  permission  of  B  K's  husband. 
There  was  no  direct  evidence  of  permission 
and  permission  could  not  be  presumed.  Any 
recognitions  of  the  adoption  by  Courts,  due 
to  statements  made  by  or  on  behalf  of  D 
which  were  not  conclusive  as  admissions  and 
were  made  to  suit  the  exigencies  of  each 
occasion  were  not  of  much  importance.  LAL 
BAGHURAJ  SINGH  v.  BALBHADDAR 
SINGH,  FC  A  No  65  Of  1904;  16 
December  1804. 

40  Lists  I  and  il— Talukdari  Estate,  pre- 
sumvtUn  ofbeivg  hdd  in  trust  for  joint  family 
—  Talukdari  Sanad  in  favour  of  single  mem- 
h  r   of  joint  family. 

Plaii)tif?  brough"-  a  suit  for  possession 
and  mesne  profits,  alleging  that  he  was  the 
owner  of  a  v  llage,  under  and  by  virtue  of 
his  talukdari  sa-nad  and  the  provisions  of 
Act  I  of  1S69.  He  stated  that  the  defend- 
ant,  being  his  relative,  used  to  collect 
the  rents  of  the  village  but  now  he  claimed 
a  title  adverse  to  the  plairtift".  The  defen- 
dant averred  that  the  taluka,  in  which  the 
village  in  question  was  included,  was  joint- 
family  property,  and  he  was  in  possession  of 
the  village  in  lieu  of  his  share  of  profits  of 
the  taluka.  It  was  found  that  prior  to  the 
annexation  of  the  province  of  Oudh  by  the 
Government  of  India,  the  family  was  a  joint 
Hindu  family.  The  District  Judge,  there 
fore,  passed  a  decree  in  plaintiff's  favour  ex 
eluding  cer^^in  lands  held  by  the  defen- 
dant as  sir,  which  was  recorded  in  bis  name 
since  annexation,  holdingjtbat  the  plaintiff  by 
virtue  of  kia  ^anad     acquired  an    absolute 
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legal  title  lo  the  taluka,  and  was  by  no  means 
a    trustee. 

The  defendant  proved  no  acts  or  declar- 
ations on  the  part  of  the  plaintiff's  father  or 
of  tho  plaintiff  from  which  it  inight  bo  fair- 
ly and  reasonably  bo  inferred  that  he  hold 
tho  taluka  in  trust  for  the  family.  All  that 
Wfis  shown  was  tli  a  the  family  lived  in  one 
enclosure,  that  food  wns  supplied  to  the 
members  of  the  family  by  tho  plaintiff,  that 
tho  plaintiff  paid  the  funeral  and  marriage 
expenses  of  members  of  tho  family,  that  the 
plaintiff  and  his  father  granted  land.-;  by 
way  of  maintenance  to  members  of  the 
family. 

Held,  that  all  theso  facts  did  not  show 
that  the  plaintiff  held  the  taluka  in  trust  for 
the  joint  family,  to  be  regulated  by  the  rulo8 
of  tho  vutnkshara,-  ox  that  tho  defendant 
was  in  possession  of  the  village,  in  lieu  of 
his    share    of    profits    of    the   taluqa. 

H'ld,  further,  that  the  plaintiff  hold 
the  taluqa  as  one  ordinarily  devolving  upoa 
a  single  heir,  which  is  the  character  aa- 
cribod    to    the   Estate  in     Act   I    of     1869. 

Held,  also,  that  the  plaintiff  was  nofe 
entitled  to  possession  of  sir  lands,  as  they 
have  not  been  specifically  claimed  in  the 
plaint.  GANDHAUP  SINGH  v.  THAKUR 
NIRMAN   SINGH.   4  0  C,    214- 
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1  S  8  and  22— Succession— Impartible 
Taluqdari.  23  A  369  See  Oudh  Act  1  of  lb69 
Estates  Act  No  85. 

E.  Oudh  Act  XVII  of  1876  Land  Re- 
venue  Act. 

1  S.  69— Decree  for  partition — Jurisdic- 
tion of  Civil  Court  to  direct  collector  to 
partition  share  of  land-paying  revenue  to 
Government.     8  O  C  59  Col  1152  P  I. 

2  Ss.  308,  112  and  121— Share  in  mabal 
consisting  of  separatechak— Non-res-idence  in 
village.     26  A  674  (P  C)   Col  383  P  II. 

8  Ss.  161,  163  and  172  —  Court-fees— 
Award  in  excess  of  powers  of  arbitrators, 
23  A  394  (P  C)  Col  713  P  II. 

4  Ss.  161  to  177 -Court  of  Wards—Dis- 
qualified proprietor. 

The  group  of  Ss.  (161  to  177)  in  the 
Land  Revenue  Act,  1876,  entitled  "Ch.  VIII, 
Courts  of  Wards"  tvas  not  intended  to  in- 
terfere v/itb  the  personal  status  or  rights 
of  an  adult  disqualified  pr  prietor,  who  ia 
neither  idiot  nor  lunatic,  except  as  regards 
the  management  of  his  property  or  any- 
thing expressly  prohibited.  There  is  no  pro- 
hibition of  a  disqualified  proprietor  contract- 
ing debt^s  or  borrowing  money,  but  ha  is 
not  at  liberty  to  create  any  charge  upon 
his  property  without  the  sanction  of  the 
Court.  DHANIPaL  DAS  u.-RAJA  MANE- 
SHAR,  BAKHSH  SINGH.  4  0  L  J  1  (P  C) 
=  J  M  L  T  205=3  A  L  J  495=9  0  G  188 
=  8  B  L  R  491  =  10  OWN  849=16  M  I-  J 
292=28  A  570. 
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See   for  other    facts  Col  2G1  P  I. 

5  Ss.  161  to  177-Ditqualifiod  propriotor 
— Competency— Undue  iulluenco.  8  O  C!  210 
Col.    268    P  1. 

6  Sh.  1G2  to  165-See  28  A  570  No  4,8  0 
C  210  No  6  supra 

7  S.  166  —  See  23  A  394  (P  0)  No  3 
Bupra. 

8  S.  166  to  ni-See  28  A  570  No  4,  8  0  C 
210,  No   5  supra. 

9  S.  172— See  23  A  394  (P  C)  No  3  supra. 

10  S.  17'2  to  in- See  28  A  570  No  4,  8  0 
C  210  No  5  supra. 

11  Ss.  219,  220  —  Civil  Court  —  Partition 
by  Revenue  Oouit-Effect  of— 9  O  G  76  Col 
1439  P  II. 

(f)  Oudh  Act  XVIII  of  1876  Oudh 
Laws  Act. 

1  Preemption  — Oudh  Laws  Act  XVIII 
of  1876.     4  O  O  196  col  1117  P  II. 

2  Pre  emplion — Ptice  aciuaUy  paid  to  vendor 
— Svfficient  evidence  of  fair  markel'value-Mar- 
het  value  — EvideticB  in  dealing  with  question  of 
hadfaith. 

The  plaintiffs  sued  for  preemption,  al- 
leging that  the  consideration  which  actually 
passed  was  Rs.  110  and  that  in  order  to  deftat 
any  claim  for  pre  emption,  the  veudor  and 
the  vendee  had  fraudulently  entered  the 
Bum  of  Rs  200  in  the  detd  of  sale.  The  Lower 
Appellate  Court  found  that  fraud  was  prov- 
ed and  that  the  actual  consideration  which 
passed  was  Rs.  110  only.  It  decreed  pre-emp- 
tion   on  payment  of  that  amount. 

Held,  that  the  consideration  actually  paid 
by  the  vendee  to  the  vendor  wap,  under  the 
oiroumstaoces,  some  evidence  and  in  Ihe 
absence  of  other  facts,  suflficieut  evidence  of 
the  fair  market-value    of    the    property  sold. 

Held  further^  that  the  market  value  of 
the  property  may  be  very  important  evid- 
ence of  bad  faith.  MUKT  \  PERSHAD  v. 
SHEO    MANGAL.     10  0,  227- 

8  Right  of  pre  emption  in  grove  when 
a  seller  has  neither  a  proprietary  nor  under- 
proprietary  interest  iu  the  land  thereof.  1 
O  G  284    1095  P  II. 

4  S  3 — Knowledge  of  the  agent'ia  the 
knowledge  of  his  principal.  3  O  C  55  col  • 
1910   PI. 

5  S  3— Pre-emption— Hiba-bil  ewaz— Maho- 
medan  Law  of  pre  emption  -  Salo  and  price 
—Meaning    of.     1  0  C  75    col:    1118  P  II. 

6  S    3    (g)     Rent    of     land     originally     a 
grove    but  subsequently  brought    under    cul 
tivation   and  assessed  to  revenue  suit    for.     9 
O  C    227  See  N  W  P  Act  III  of  1901  No  15. 

7  S  3  (g)  Mesne  profits— Suit  for  proof 
of  title  in  plaintiff -Justice,  equity  and  good 
oonscifnce  — Application  of  E  iglish  Laws. 
2  0  G  239   col    938    P II 

8  S  5— Dower  debt— Income  of  wa.^ika 
and  amauati  notes.  10  0  0  241  Col  1665 
PII. 

8    S  5-  Suit  against  ia   his  owa  uamd—  i 
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Collector— Entry  in  record  of  the  name  of 
after  limitation  — Heritable  was'qa  to  be 
taken  into  account  in  ascertaining  hus- 
band property  for  fixing  dower  TOG  17G 
Col    907    P  II. 

10  Ss.  6,7  (b)  9  and  lO-Construction  of 
document  — Birt  deed  — Creation  of  a  tenure 
or  transferable  right  in  land  for  considsra- 
tion    salo    or   lease.     8  O  G  121  col    184    P  II. 

11  S  7  — Pre  emption— Sale  of  house— Ven- 
dor having  no  proprietary  or  undir  pro-^rie- 
tary    light    in   land    occupied  by    the    house. 

Htld  that  the  sale  of  the  house  by  a 
riayat  gave  the  plaintiff,  the  proprietor  of 
the  village  in  which  the  house  is  situate, 
no  right  to  sue,  under  the  Oudh  Laws  Act, 
to  enforce  a  right  of  preemption.— MAN- 
GAL   v.  PARTAB    BAHADGR   SINGH.    4*0 

C26 

12  Ss.  7  and  9  cl.  (3)— Pre  emption— Mem- 
her  of  the.  village  communily— Under  pruprie* 
tor— Right  of  under^prvprietor  to  preempt  a 
mahal  sold  by  a  proprietor — Hard  Case  Cir- 
cular, decree  for  land  passed  under,  an  under' 
pioprielary  diciee— Financial  Commissioner's 
Book   Circular   No.  4  of  1867. 

The  property  to  which  the  suit  related 
was  a  mahal  called  patii  Sabal  Shah.  The 
Deputy  <'  ommissiouer  of  Gouda,  as  Manager 
on  behalf  of  the  Court  of  Wards  of  the  Es- 
tate of  Ramnagar,  sold  the  patti  to  one  R. 
The  plaintiff  sued  the  seller  and  the  pur- 
chaser to  enforce  his  right  of  preemption. 
There  were  two  points  in  dispute  in  this 
case.  The  first  w^s  whether  the  land  in  th« 
mahal  owned  by  the  plaintiff  was  owned 
by  him  as  a  proprietor  or  as  an  under  pro- 
prietor. The  second  was  whether,  if  the  land 
was  owned  by  him  as  an  under  proprietor, 
he    had    a    right    of  pre-emption. 

The  land  came  into  the  possession  of 
the  plaint. fl's  preJect-StOr  iu  title  iu  the  fyl» 
lowing  manner: -He  sued  the  proprietor  of 
the  Ramnagar  e.stato  for  a  sub  settlement 
of  the  village  of  which  patti  Sabal  Shah 
formed  part,  The  Settlement  Officer  dis^mis- 
sed  his  suit  but  passed  a  decree  in  his  favour 
for  land  yielding  a  profit  of  oue-teuLh  of 
the  nikasi  of  the  patti.  He  appealed  to  the 
Commistiouer  who  dismissed  the  appeal. 
He  then  appealed  to  the  Financial  Com- 
misbiouer  by  whom  the  following  order  was 
made.— "There  are  no, grounds  for  a  second 
appeal  in  this  Case,  but  15  per  cent,  sir  rent- 
free  under  the  Hard  Case  Rules  is  decreed." 
The  predecessor  iu  title  of  the  plaiutitl  ac- 
cordingly obtained  the  laud  now  owned  by 
the    plaintiff. 

Held,  per  Curiam  that,  when  under  the 
•'Hard  Case  Circular"  (Book  Ciioular  No. 
4  of  1S67)  si'  land  was  awarded,  the  person 
to  whom  it  was  awarded  acquired  tho  same 
as  an  under-proprtetor  and  not  as  a  pro- 
priotor and  the  pUintiff  therefore  owned  the 
land  in  question  in  patti  Sabal  Shah  aa  an 
uoder-proprietcr  and    not  as    proprietor*. 

Held,   iper  Spaukie,  A  J  C,  that  the   pro- 
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perty  sold  being  a  p-ropi?ietary  tenure,  the 
plaintiff  was  not  by  reason  that  ho  had  un- 
der proprietary  right  in  the  mahal,  a  mem- 
ber of  the  village  caramunity  within  the 
meaning  of  clause  (?>)  seo.  9,  Aot  XVIII  of 
187G,  and  was  aot  eatilled  to  enforce  his 
right  of  preemption  in  respeot  of  the  pro- 
perty   to  which  the    suit  related. 

IMd,  (per  Soott,  J  C)  that  tlio  plaintiff 
was  a  member  of  the  village  community  and 
as  Buch  had  a  right  of  pre  omption  in  respect 
of  the  land  iu  suit  under  clause  (3),  of  sec.  & 
ol  Act  XVIII  of    187G, 

In  consequence  of  the  difference  of  opi- 
nion between  the  two  Judges  the  case  was 
under  section  9  of  the  Oudh  Courts  Aot 
(XIV  of  1891  as  amended  by  Act  XVI  of 
1897,  referred  to  tho  Allahabad  High 
Court, 

Held^  that  a  person  having  an  under - 
proprietary  right  in  land  in  a  iiiahal  is  a 
member  of  the  village  community  within  the 
meaning  of  clause  f3>  S.  9  of  the  Oudh  Likv/s 
Act    (XVIII    of    1876). 

Tleld^  therefore,  that,  the  plaintiff  being 
a  member  of  the  village  community  was 
entitled  to  pre-empt  in  respect  of  the  land  iu 
suit  under  olause  3,  section  9  of  the  said  Act. 
DHIGBIJAE  81NGPI  u  COURT  OF  WARD* 
BAMNAGAU   ESTATE,    5  0  0  266- 

13  S.  7,  8  O  0  121.  See  No.  10  eupra  and 
24  A  420  No.  56  infra. 

14  S.  8 — Pre-emption,  suit  for  —  Town, 
meaning  of — Interpretation — Urband  land  in- 
cluded within  the  limits  of  a  municipality. 
7  O  C  74  col  1378  P  II. 

15  S.  8  and  9  Subdivision — Meaning  o-f — 
Pre  emption— Suit  for.  9  0  0  211  col  524 
P    II. 

18  S.  9— Co  sharer  in  mahal — Proprietor 
•—Right  of  pre  emption — Share  in  Mahal  con- 
sistii  g  of  separate  cbak — Noa-residence  in 
villago.  9  0  W  N  129—26  A  574—6  BLR  761 
col  383  P  II. 

17  S.  9— Perpetual  lease^  no  suit  for  nre- 
emption    in  case   of — Lease   not  a  sale. 

Field,  that  no  right  of  pre-emption  oan 
be  claimed  in  respect  of  perpetual  lease,,  as 
such  a  lease  is  not  a  sale  within  tho  mean- 
ing of  Oudh  Laws  Act.  8  0  0  21  distinguish- 
ed. BABU  BaLDEO  PRASAD  u.  sheikh 
ALT  HUSAIN.    10  0C348. 

18  S.  9-Pre-emption  —  Grore-hold  — Owner 
of  land  on  which  a  grove  stands  a  co-sbarer 
—Government  revebue^  non-payment  of.  10 
O  C  86  Col  662  P  11. 

19  S.  8-Oral  evidence- Secondary  evidonoo 
—Admissibility  of— Agreement  to  pay  land 
revenue    in  mahal.     4  0  C  365  Col  198  P  I. 

20  S.  9—  Pre-tniption—  Feifcit  paitition— 
Bight  of  owner  of  one  rnaJial  to  pre-evhpt  as 
against  vendee  vj  another  malia.l--]\Umber  of 
Village    conmiunity.— Residence    in  village, 

A  villMge  was  divided  in(o  four  mahals. 
The  owner  of  one  of  these  mahals  sold  it 
to  a  stranger.    The   ownes  of  another  mahal 
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sued  to  pro  empt  the  mahal  sold.  Tho 
questions  in  dispute  were  :  (a)  whether  the 
pro-emptor  was  a  member  of  the  village 
community  within  the  moaning  of  sec.  9 
of  the  Oudh  Laws  Act,  and  (b)  whether 
the  preemptor,  because  ho  did  not  admit- 
tedly reside  in  tho  village,  could  be  called 
a  member  of  the  village  community  so  aa 
to  have    a  right    of  pre-emption. 

Held,  that  a  village  community  is  not 
disintegrated  by  oven  a  perfect  partition  and 
henoe  the  preemptor  was  a  member  of  the 
village  community.  Ali  liaza  Khan  v.  Gaoga 
Din,  7  0  C  206;  Drigbijai  Singh  v.  The  Court 
of  Wards,   5  0  C  266-24  A  420  followed. 

Held,  also,  that  residence  in  the  village 
is  not  a  necessary  qualification  for  member- 
ship of  a  village  community  for  tho  purpoaa 
of  sec.  9  of  Oudh  Laws  Act.  Syed  Kashid- 
ud-din  V.  Wall  Jan  Beg,  7  O  C  19;  and  Mu- 
sammat  Kusum  Kuar  u.  Bam  Sarup,  S  C  A 
261  of  1903,  followed.  NARENDRA  BAHA- 
DUR  &1NGH  V.  BALKARAN  SINGH.  7  (> 
C375 

21  S.  9— Pre-emption— Proprietor  in  one 
ni:di.ha,\  to  pre-empt  land  in  another  mahal 
vjhen  there  has  been  perfect  partition,,  right  oft 

When  there  has  been  a  perfect  partition 
in  a  village  a  proprietor  in  one  mahal  baa, 
under  B.  9  of  the  Oudh  Laws  Act  (XVIII  o£ 
1876),  a  right  to  pre-empt  property  in  an- 
other mahal  as  against  a  person  who  has 
nothing  to  do  with  the  village.  — ALI  RAjSA 
KHAN  V.  GANGA  DIN,    7  0-  C-,  206, 

22  S.  9— Pre-emption— Relationship  of  ven- 
dee and  vendor. 

The  plaintifi  brought  a  suit  for  pre  emp- 
tion alleging  that  she,  the  vendor  and  the 
vendee,  held  shares  in  the  same  mahal  and 
that  she  and  the  vendee  are  both  equally  en- 
titled to  pre-empt.  The  vendee  pleaded  that 
he  v/as  related  to  the  vendor  and  the  plaintiff 
was  not  and  that  he,  therefore,  had  a  pra* 
ferantial  pre-emptive  right.  The  vendor  was 
the  widow  of  R.  whose  father  was  a  first 
cousin  c-f  the  vendee. 

Held,  that  the  vendee  in  the  present  case 
had  no  better  right  to  preempt  than  had  the 
plaintiff  and  that  therefore  lots  should  be 
drawn.  The  kind  of  relationship  contem- 
plated by  sec  9  of  the  Oudh  Laws  Act,  1876, 
is  consanguinity  from  a  common  stock— 
JAFRI  BEGAM  v.  GULAB  KUAR,  7  0-  C-  6 

23  S.  9-7  0.  0.  284-2aA  574  col.  383 
P.  II. 

24  S.  9 —Conditional  decree  for  preemp- 
tion to  claimant  with  inferior  rights— Pre- 
emption of  part  of  p>roperty  sold  —  Wife  posi- 
tion of  in  the  order  of  relationships^  4  O.  0. 
397  col.  35a  P.  II. 

24  a  ?.  9  (1).  Sub-division— Pre-emption — 
Right  of  priority  — Relationship  with  vendor 
T  O.  C.  129  CO).  &66P.  II. 

25  S.   9  Sub  division— Ma,h&\ 

An  arrangement  by  which  the    co-sharers 

agree  to  collect  certain  portions  of  the  rent  of 

one  tenant  does  not  amount  to  a  "sub  divisioa 

I  o£a  tsaure  *'  withia  the  meaaing  of  s.  9,  Act 
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XVIII  of  1876,  It  is  moroly  a  temporary 
arrangement  in  order  to  avoid  repealed  aet- 
tlcmont  of  accounts  between  tlie  co  sharers. — 
DUIIGA    SINGII  V.   DALIP    SINGH.     1   Q. 

C  45. 

23  S  9— Mahomodan  parties  to  suit— Ma- 
homedan  Laws— Notice  3  O.  C.  110  col.  663 
P.  I. 

27  S.  9  Mahal— Pre-empMon— Suit  for- 
Holdors  of  separate  holdings  and  paying  rents 
eeparatoly— 5  0.  C.  399  cul.  G31  P  II. 

28  S  9  els  (2)  and  (3)  CO  sharer  test  of  he- 
ing  a  village  community  member  of  claim 
decree  as -Estcppel-Eloments  necessary  to  be 
proved  in  order  to  constitute.  10  0  C  257  col ; 
671   P  II. 

29  S9  (3)  — Decree  for  pre-emption  cbfain- 
ed  by  a  person  in  a  suit  to  whicli  the  plaintiff  in 
the  second  suit  loas  not  a   party -Partition -Part 

of   land    remaining — Joint   after  partition 

Effect  of  partition  as  to  right  of  pre  -emption — 
Village  cmnmunify,  members  of— Oudh  Laws 
Act  (XVin  of  1876),  s  9  cl.  {3). 

A  certain  village  was  partitioned  into 
eight  separate  mahals.  Ccrtein  lands  such 
as  grave  yards  remained  joint  and  were  not 
separately  assessed  to  revenue.  The  vendor 
who  obtained  one  of  the  eight  mahals,  mort- 
gaged a  one-anna  share  of  his  mahal  to  the 
second  defendant  in  188G.  In  March,  1898, 
the  second  defendant  obtained  a  conditional 
decree  for  foreclosure  and  an  order  absolute 
was  made  in  November,  1899.  The  first  de- 
fendant sued  to  enforce  his  right  of  pre-emp' 
tiou  and  got  a  decree  on  8Lb  April,  1901.  The 
plaintif!  was  rot  a  party  to  the  suit.  The 
plaintiff  brought  his  suit  for  pre-emption  on 
the  basis  of  the  foreclosure  decree  on  August 
28th  1901  .against  the  1st  and  Sad  defend- 
ants. 

Held,  that  the  suit  was  governed  by  art, 
120,  sch.  II  of  the  Indian  Limitation  Act 
and  was    clearly  within  limitation. 

Held,  also,  that  the  right  of  a  person  to 
pre-empt  cannot  be  defeated  by  a  decree  ob- 
tained by  another  person  in  a  suit  to  which 
the  plaintifi  in  the  second  suit  was  not  a 
party. 

Held,  therefore,  that  the  present  suit  was 
maintainable. 

Held  further,  that  under  sec,  9  cl.  (3)  of 
the  Oudh  Laws  Act,  the  vendor,  the  plain- 
tiff, and  the  first  defendant  in  the  present 
case  were  all  members  of  the  same  village 
community.  DALIP  SINGH  v.  SHEO  NAN- 
DAN.    7  0  C-,   1, 

30  S.  9  els  (4)  &  {5)-Co-sharerg  in— Posi- 
tion  of  co-sharers  after  partition — Member  of 
village  community  not  residing  in  the  village 
in  which  he  has  rights  in  land.  7  0  G  19 
col    663    P  II. 

81  S.  9  (5; — Pre-emption  against  under- 
proprietor,  proprietor's  suit  for-flnder-proprie- 
tor  not  residing  in  the  village — Residence  in  the 
village  community,  member  of  lots,  decisio7i  a<  to 
who  is  tntitled  by  drawing^ 
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The  plaintif!  brought  a  suit  for  pro  ctnp- 
tion  in  respect  of  an  under  proprietary  lu- 
terest  in  a  village  of  which  he  was  the  su- 
perior proprietor.  The  v;;ndeo  held  under- 
proprietary  rights  in  the  village  but  neither 
he  nor  the  plaintif!    resided    in    the  village. 

lii'/ci,  that  under  S.  9  of  the  Act,  the 
plaintiff  and  the  vendee  were  members  of  the 
village  commutiity  and  were  cquallv  entitled 
to  pre-empt  the  prop. Tty.  The  question  as 
to  who  is  entitled  to  the  property  was  decid- 
ed by  drav/ing  lots.  5  O  C  2G^)  referred  to 
THE  HON'BLE  KAJA  ALI  MOHA.MMxD 
KHAN    V.    RAM     BILAS,  9  0  C  271    (B) 

32  S,    9-^24    A    420   No    5G  infra. 

33  Ss.  9  and  10-Pre-emption  — Grove 
hold— Owner    of   land      on     which      a    grove 

stands    a  co  sharers— Government    revenue 

Nonpayment.     9  0  C  86   col  662    PH. 

34  Ss.   9  and  10, M  -Right  of  pre  emplion 
to  be  dislingnishnd  by  lot  when    several  persons 
equally   entitled  to  pre  (mpt, 

W  and  M  were  co-shareri  in  the  same 
thok  of  a  village    S  sold  his  share  to  W. 

M  sued  S  and  W  to  enforce  the  right  of 
pre-emption,  M  and  \V  were  related  to  the 
seller  in  the  same  degree. 

Held  that  the  plaintiff,  on  the  ground 
that  no  notice  was  given  him  as  required  by 
S  10,  Oudh  Laws  Act,  and  that  he  and  the 
purchaser  were  equally  entitled  to  buy  the 
property,  could  ask  the  Court  to  have  the 
question,  as  to  who  was  entitled  to  purchase 
the  property,  decided  by  lot,  there  being 
nothing  inconsistent  in  section  14  with  such 
a   procedure. 

Held,  also,  that  the  last  clause  of  s.  9  is 
applicable  not  only  where  there  are  persona 
equally  entitled  to  buy  a  property,  and  that 
it  has  been  sold  to  a  person  who  has  no 
right  at  all  to  acquire  it,  or  to  a  person  who, 
althoagh  he  has  a  right  to  acquire  it,  has,  as 
against  the  person  equally  entitled  to  buy  it, 
a  less  preferential  right,  but  is  also  appl  cablg 
when  two  or  more  persons  are  equally  en- 
titled to  buy  the  property  and  one  or  mora 
of  them  has  or  have  acquired  it.  WALLI- 
UL-HAK    y.   GHANI-UL-HAK   3  0  C.  830. 

36  Ss.  9,10,11  and  13-Vendors  title-Pre- 
emptor's  denial  of— Physical  possession.  2  0 
0    9  col    1814.    P  I. 

36  S.  9,  80  0  121  No  10;  5  0  C  266  No 
12  ;    90  0    211   No     15   supra. 

37  3.  10— Pre-emption  suit— Valuation 
for   jurisdiction.     20  C    103  Col   762    PI. 

38  S.  10— Sale  of  property-Pre-emption- 
Coutract  for  the  sale  of  property.  2  O  C  7 
col    617    P  II. 

39  S.  10-Mohamedan  parties  to  suit— 
Mobamedau  Laws— Notice.  8  0  0  110  col 
663    P  II. 

40  Ss.  10  d-  11— Pre-emption— Sale  of  pro- 
perty viore  than  that   entered  in  the  notice.. 

The  appellants  purchased  certain  land 
and  house  property  from  M  A  the  respon- 
dent's brother.  Previous  to  the  sale  M,  A. 
gave    the  respondent  a  notice    under   section 
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10,  Act  XVIII  of  1876,  to  tho  effcot  that  ho 
was  going  to  soil  his  zomindai'i  sharo  for  Its. 
CBtif),  excluding  fi"om  the  sale  bis  dwelling 
b'uuso,  II. 's  house  and  two  orchards.  The 
rospondont  refused  to  bake  the  property  at 
tho  price  named  and  then  M.  A,  sold  the 
property  otitered  in  the  notice  plus  one  of 
tlio  orchards  and  his  dwelling-house.  There- 
upon the  respondent  claimed  pro  emption 
and  got  a  decree  on  llie  ground  that  the 
property  sold  was  more  than  that  entered 
in  the    notice. 

Held,  that  tho  notice  on  the  respondent 
was  not  a  good  notice  as  the  property  sold 
WAS  not  correctly  entered  in  it  as  required 
by  8.  10   of  Act   XVIII  of  1876 

Held,  therefore,  Lhot  the  respondent  did 
not  lose  his  right  of  pre  emptiom  through  s. 
11  of  the  Oudh  Laws  Act.  NaSIU-ULRAH- 
MAN  V.  Nawab   all    7  0-  C-  237. 

41  Ss.  10,  11,  13  and  13— Notice,  require- 
ments of  a  valid,  in  the  case  of  foreclosure  of 
mortgages— Mai  ket  value,  tvhen  necessary  to 
determine — Interest  after  the  date  when  the  de- 
cree was  made  absolute  up  to  the  date  of  the 
notics— Procedure  to  be  followed  lohen  wrong 
amount  entered  in  the  decree 

Held,  that  cl.  (a)  of  sec.  13  of  the  Oudh 
Laws  Act  refers  ortly  to  cases  in  which  no 
notice  was  issued  at  all  or  was  issued  in  an 
irregular  manner  and  that  cl.  (d)  covers 
cases  in  which  either  the  amount  claimed  by 
the  mortgagee  was  not  really  due  on  the 
mortgage  or  was  not  claimed  in  good  faith 
or  exceeded  the  fair  market  value  of  the 
property  mortgaged. 

Held,  further,  that  a  mortgagee  issuing 
a  notice  under  s.  10  of  the  Oudh  Laws  Act  is 
Kot  entitled  to  claim  interest  up  to  the  date 
of  notice  but  only  up  to  the  day  on  which 
the  decree  for  foreclosure   wa.g  made  absolute. 

Hdd  also  that,  where  a  mortgagee  while 
issuing  a  notice  under  section  10  entered 
therein  a  sum  which  was  not  really  due  to 
bim,  it  was  unnecessary  to  cansidar  whether 
the  notice  issued  by  him  was  issued  at  the 
proper  time  or  was  served  properly.  The 
decree  must  in  such  a  case  provide  for  pay- 
ment by  the  pre  emptor  on  payment  of 
what  v/as  due  on  the  mortgage  at  the  date 
of  the  order  absolue  or,  if  that  exceeds  the 
market  value  of  the  property,  upon  the 
payment  of  the  market  value.  REOTI  RAM 
V.    LACHMAN    PRASAD  AND  OTHERS.    10 

0-  C  179, 

42  S.  10—8  0  G  121»No,  10;  9  0  C  86  No. 
33;  3  0  0    330  No.  34;    2  O  C  9  No.   35  supra. 

43  S.  11—2  O  C  9  No.  35,  7  0  0  237  No. 
40,  10    O  G   179  No.  41  supra. 

44  S.  12- Physical —- Pre  emption— Fore- 
closure of  mortgage — Amount  to  be  paid  to 
mortgagee.     8  O  G  184   col:  1816  P  I. 

44  (a)     S    12— See  10  O  G  179  No.  41  supra. 

45  '!^-  ^5 — Fictitints  price  entered  in  sale- 
deed — Fair   mai  he i  value 

Held,  that,  when  the  plaintiff  in  a  suit, 
under  chap.  II  of  the  Oudh  Laws  Act,  al- 
leges  that   price  stated  in  the  sale-deed    is 
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fictitious,  and  the  allegation  is  denied,  tho 
Court  has  not  to  determine  what  the  price 
paid  for  tho  property  actually  is,  but  whe- 
ther tho  price  stated  in  the  deed  is  fictitious 
as  alleged,  and  if  so,  what  the  fair  market- 
value  of  property  is,  section  13  of  the  Aot 
doe.s  not  comtemplate  a  determination  by 
the  Court  In  order  to  fit  the  price  of  the 
amount  actually  paid. 

Held,  further,  that  if  the  plaintiff  in  a 
euit  to  onfore  tho  right  of  pre-emption  under 
the  Oudh  Laws  Act  succeeds  in  showing 
that  the  price  stated  in  the  aale-deed  is  fio- 
titious,  he  is  not  entitled  to  acquire  the  pro- 
perty for  the  price  actually  paid,  but  must 
pay  for  it  a  price  equivalent  to  the  fair 
markci-valu'3.  Mahbub  Khan  v,  Mustafa 
Bog,  22  Punjab  Record,  231,  followed.  WA- 
ZIR    BEGAM   V.   IRSHAD   KHAN.     4  0- Ci 

163  =  3  BR  99. 

46  S.   13-2   O  0  9  No.  35;  10  O  0   179  No 
41  supra. 

47  S.   14,   3   O.  C.  330  See  No.   34  supra. 

48  s.   15— Payment  of  purchase-money  by 
pre-emptor  out  of  Court. 

The  plaintifi  brought  a  suit  for  pre-emp- 
tion and  obtained  a  decree  which  provided 
that  he  should  pay  the  purchase  money  into 
Gourt  by  a  certain  day.  Instead  of  doing 
this,  the  plaintiS  paid  the  vendee  out  of 
Court  and  the  Gourt  duly  certified  that  pay- 
ment  and  accepted  it. 

Held,  that  no  payment  except  a  pay- 
ment made  directly  into  Court  should  be 
held  valid  under  section  15  of  the  Oudh 
Laws  Act.  Sher  Shah  v.  Sherjang,  Punj. 
Rec.  Vol.  XXIV,  p.  69,  Lalta  Singh  v.  Umrao 
Singh,  5  0G116;  Ishri  v.  Gopal  Saran,  6 
All.  351  referred  to.  BAIJU  SINGH  t).  MA- 
DHO   SINGH.     8  0  C57. 

49  S.  20 -Execution  of  Decree— Sale  of  an- 
cestral   land    in   excess   of   that   sanctioned   by 

Government Jurisdiction Civil    Procedure 

Code  (Act  XIV  of  1882),  Ss  266,  27 6 -Attach- 
ment—Bedemption. 

In  1878  S.  the  elder  of  three  brothers 
who  jointly  held  a  village,  mortgaged  a 
share  -n  it  with  possession  to  G.  the  father 
of  the  defendant.  On  partition  between  the 
brothers  the  mortgage-bond  fell  in  the  share 
of  A.  The  plaintiff  obtained  a  money-deo- 
ree  against  A.  and  in  execution  thereof 
applied  for  the  attachment  and  sale  of  an 
8  pies  share  out  oi  5  annas  4  pies  belonging 
to  A,  and  with  the  leave  of  the  >  ourt  bought 
the  property.  Although  the  plaintiff  appli- 
ed for  the  sale  of  8  pies  share,  the  whole 
5  annas  4  pies  share  was  attached  and  sold. 
Th^  sanction  of  the  Government  under  seo- 
tiont  20  of  the  Oudh  Laws  Act  had  been 
obtained  for  the  sale  of  an  8  pies  share 
only.  The  sale  certificate  which  the  plain- 
tifi  obtained  certifi  d  that  the  entire  5  an- 
nas 4  pies  share  bad  been  sold.  The  sale 
was  confirmed  Afterwards  A.  sold  the  land 
in  suit,  namely,  5  anuas  i  pies  share  to   tha 
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defendant.  I'ha  plaiotil!  filed  this  suit  for 
redomptioa  of  Iho  mortgage  in  favour  of 
G. 

Held,  that  a  Court  has  no  jurisdiction 
whatever  to  sell  laud  in  contravention  of 
the  terms  of  S.  20  of  the  Oudh  Laws  Act 
and  that,  if  it  doca  so,  the  purchaser  acquires 
notitU;  specially  when  the  purchaser  was 
himself    the    decree-holder. 

Ilcld^  therefore,  that  the  aalo  in  this 
cftise  was  without  Jurisdiction  and  was  a  more 
nullity,  and  that  the  suit  could  not  be  main- 
tained. 

Held,  further,  that  an  order  of  attach- 
ment oould  not  subsist  after  the  confiroia- 
tiou  of  the  sale  and  that  the  section  27G, 
Civil  Procedure  Code,  was  not  applicable. 
FidaHusain  v.  Kailasa,  3  0  G  I,  Tuffuzil 
Hosoin  Khan  v.  Ragliunath  Prasad.  7  B  L 
R  186  (P  C)  Khiarajmal  v.  Diam,  32  Gal  296 
(P  C)  Chunni  v.  Lala  Ram  AWN  (18S3)  141 
Gowroo  Kumal  Bhattaoharya  v.  Surut  Ohun- 
dar  Dass  Bisvvas  22  W  R  408,  Pandurang 
Balaji  v.  Krishnaji  Govind  Parab ;  B  125 
Malkarjau  v.  Narhai,  25  B  337  (P  C)  S  P  Kain 
V.  Kashmiri  Bank,  "  Ld.,  "IOC  155  ;  Basti 
Ram  V.  Kattu,  8  A  14G  and  Khayali  Ram  v. 
Zahur  Aii  Khan  2  A  L  J  P  358  roforred  to. 
ABDUL  GHAPUR  v.  RAGHUBAR  SINGH. 
8  0  0  409. 

50  S.  20— Sala  of  land  — Sanction  of  su- 
perior  authority.     3  O  G  1  Col  677  P  I. 

51  S  25— Occupancy  right—Pleadings.  8 
O  0  353   col  :  1428  P  II 

51  (a)  S  ^5 — Rent,  determination  of — OccU' 
paiicy   tenaut — Notice  to  tenant. 

Held,  tbat  under  section  25,  Act  XVIII 
of  1876,  the  Deputy  Commissioner  is  not  em- 
powered to  fix  the  rent  of  an  occupancy  ten- 
ftut  without  giving  the  tenant  due  notice  aud 
beariDg  his  objection,  if  any.  The  tenant  is 
not  bound  to  pay  a  rent  fixed  by  iho  Deputy 
Commissiouti  without  notice  to  the  tenant. 
ZAMINDALI  SINGH  v.  BaBU  PRAG  NARA- 
IN.    3  0  G  ,  69. 

62  S  25— Loss  of  proprietary  right.  B  SjD 
7  ol  1903    col;   6G9  PI. 

53  Chap  II— Pro  emption  suit  based  on 
a  ioreclosuro  decree  passed  on  a  compromise 
lies.     10  0  C  .374  col  ;  1916  P  I. 

54  Chiip  II — Property  sold  not  in  actual 
possession  of  vendors-Law  suit,  sale  of  a  share 
in  a — Sale  for  purposes  of  litigatijn. 

By  a  sale-deed,  the  vendors  purported  to 
Bell  to  the  vendees  a  right  to  prosecute  a 
1&.W  suit  on  their  behalf  in  order  to  recover 
actual  possession  of  tlje  share  inherited  by 
them  from  their  mother.  A  portion  of  the 
consideraLion  money  was  paid  in  cash  but 
the  greater  portion  was  left  with  the  vendees 
to  carry  on  litigation'  in  different  Courts 
bvitween  the  vendors  and  one  J  who  was  in 
actual  possession  of  the  property. 

Held,  that  this  being  the  case  of  a  sale  of 
property  not  in  actual  possession  of  the  ven- 
dors, it  was  not  such  a  sale  of  immovable  pro- 
perty which  oould  be  the  Bubjjct  of  pre-emp- 
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tion  as  contemplated  in  Chapter  II  of  the 
Oudh  Laws  Act.  (\b3ul  Wahid  Khan  v, 
Sliaiukx  Bibi(l),  Pikliruddin  Ahmed  t>.  Mas- 
sammat  Ua^ulan  (2)  and  Mirzi  Mohammed 
Abbis  All  Kha'i  Bihaiu*-  v.  A  Quieros  (3), 
referred  to.  KHUltSHAID  ALI  ANiJ  OTHEftS 
V.  lUSHID    liaSAIN.  9  0G   331. 

55  Chap     II— Pre  emption Sale-deed    re» 

linquishing  claim  to  property  in  return  for  bene- 
jits  previously  receive  I  from  transferce-Oudh 
Laws    Act  (XVIII  of  1876,)   Chap.  Jl. 

B.  raortgagod  the  property  in  dispute 
with  possession  to  N,  f^-ther  of  the  dofend.iot 
No.  1  in  1854  for  Rs.  439-4  0.  After  B's  death 
H.,  his  widow,  sold  it  to  N  on  the  Gbh 
April,  1865,  for  R^.  1,574  7-9  receiving  Ha. 
1,135  3  9  in  cish,  the  bilancabjing  deduct- 
ed on  accou'it  of  the  mortgage  money,  H. 
died  in  April,  1900,  and|  in  January,  1901, 
INI.,  B's  CDUsiu  and  next  reversioner,  execut- 
ed a  deed  in  favour  of  the  first  defend  ml,  re- 
linquishing all  claims  to  the  property  in  re- 
turn for  gome  benefits  received  by  H.  and 
himself  from  N  and  the  first  defenda'it. 

The  plaintiffs  sued  the  defendants  for 
pre-emption,  alleging  that  the  deed  of  1901 
amounted  to  a  sale  of  the  property  withia 
the  meaning  of  Chap.  II  of  the  Oudh  Laws 
Act,    1876. 

Held,  that  the  instrument  executed  in 
January,  1901,  did  not  amount  to  a  d^ed  of 
sale  within  the  meaning  of  Chap.  II  of  the 
Oudh  Laws  Act  1376. 

Held,  therefore,  that  the  suit  could  t,ofc 
be  maintained  KALKA  SINGH  v.  GAJ- 
RAJ  SING.     7  O  C-,   31. 

56  Chap  II  and  7  and  9,  Oudh  Laws  Act 
(XVIII  of  1S76)  Sections  7  and  9  -PrC'evip- 
tion. 

Held,  that  an  under-proprietor  is  a  mem- 
ber of  the  village  community  v/ithiu  the  mean- 
ing of  Section  9  of  the  Oudh  Laws  Act  ;uid 
as  such  has  a  right  of  pre-emption  undec 
clauses  of  the  said  section.  DRIG  B1J\I 
SINGH  V.  THE  DEPU'lY  COMMISSIONER 
OP  GONDA.  A.  W.  N.  1802  p.  106-24 
A  420. 

is)  Oudh    Act   XIII  of    1879    Civil 
Court  Act. 

1  S.  10— Appeal  —  Jurisdiction — Execu- 
tion. 4.0  V,  255  col  1112  P  I. 

2  S.  13,  cl.  (3)— Receipt  for  money  not 
purporting  to  extinguish  mortgage-debt.  I 
0  G  321  col   466  P  I. 

8  S.  IS— Appeal— Act  XX  of  1890-Exi.- 
ciilion  of  Decree  — Proceedings  in  suit-  General 
Clauses  Act    (I  of  1868),  S.  6. 

C  sued  in  the  Court  of  the  ^ubordinftt^j 
Judge  to  redeem  a  mortgage.  The  suit  was 
instituted  in  November,  ]889,  aud  was  dis- 
missed on  10th  Match,  1890.  C  ap^^ealed  to 
the  District  Judge,  who  on  32th  July,  1890, 
decreed  redemption  on  payment  of  Rs.  6,500. 
A  second  appeal  to  the  Judiciid  Gonnp.ts- 
yioner  was  dismissed  on  7th  December,  lS9i. 
0  alleging   that  ho  had   paid  the   mort^ageea 
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Bfl.  6,500  out  of  Court,  applied  to  the  Sub- 
Judge  to  record  such  paymont  as  certified. 
The  Sub-Judge  rcjjcted  the  application  on 
19th  August,  1893  Against  this  order  0  ap- 
pealed to  the  Judicial  Commissioner.  Under 
the  law  as  it  stood  before  its  amendment  by 
Act  XX  of  1890  (the  N-W  P  and  Oudh  Act), 
the  order  would  have  been  appealable  to  the 
District   Judge. 

Ileld^  that  execution  proceedings,  being 
undoubtedly  part  of  a  suit  are  "proceedings" 
within  the  meaning  of  sec.  6,  General  Clau- 
ses Act  (I  of  18G8). 

Held,  also,  that  the  order  appealed  from, 
having  been  passed  in  execution  proceedings 
in  a  suit  commenced  before  Act  XX  of  1890 
came  into  force  or  was  passed,  was  appeal- 
able to  the  District  Judge— CHHEDI  SINGH 
V.  SHEO    DATT  SINGH.     1  Q  C  IBQ. 

(H )    Oudh  Act  XXII   of  1886,  Rent 
Act. 

1  Jurisdiction  of  Civil  and  Revenue  Courts 
10  O.  C.  23  col.  1458  P.  II. 

2-  S.  d—Mano at  grant,  not  an  under-pro- 
prietary right. 

Held,  that  a  manoat  grant  is  not  an  un- 
der-proprietary holding  as  defined  in  the 
Oudh  Rent  Act,  11  C  318  referred  to.  SWAMI. 
DAYAL  V.  LACHMIN  KOER,  U  Q.  Q.  2*0. 

S  S.  3ols.  (3)  and  (5) -Exclusively  triable 
by— Suit  for  trees  and  land.  10  0.  C.  188  ool. 
K35  P.  II. 

4  S.  3, 108, 141— Interest  on  arrears  of  rent. 
5  O.  G.  187  col.  1359  P.  II. 

5  Ss  4,  36,  37,  38,  47,  49,  50  -  Suit  for  ar- 
rears  of  r«nt-Void  contract.  1  O.  C.  78  col.  287 
P.  I. 

6  S.  5— Mortgage— Occupancy  holder.  6  0. 
C.  331  col  241  P.  I. 

7  S.  5— Right  of  Occupancy— rm^is/er  of 
^Perpetual  lease  by  occupancy  tenant— Sub- 
letting by  occupancy  tenant. — 

\  sub-letting  of  the  land  whether  in  per- 
petuity or  not,  is  not  a  trans^^r  uf  the  right  of 
occupancy  possessed  by  the  tenant  in  the 
land. 

Held,  therefore,  that  a  transfer  by  way  of 
subletting  by  a  tenant  having  a  right  of  oc- 
cupancy within  the  meaning  of  s.  5,  Oudh 
Rent  Act,  of  his  holding  or  any  part  of  it,  is 
not  in  contravention  of  that  section— BAIJ- 
NATH  V.  KALAP  DAI,  2  0-  C-,  292. 

8  S.  5-Occupancy  right  inland  sold  in 
execution  of  decree.  7  O.  C.  312 -See  Mortgage 
—Mortgage  of  what. 

9  S.  5  Mortgage  "Usufructuary  mortgage 
of  occupancy  boldipg. 

Having  regard  to  the  corsequence  which 
may  result  from  the  usufructuary  mortgage 
of  whole  or  part  of  his  holding  by  an  occu- 
pancy tenant,  held,  that  suoh  mortgage  is  not 
only  a  transfer  of  the  right  of  possession  of 
the  land,  but,  if  held  to  be  valid,  is  a  transfer 
which  may,  by  operation  of  law,  become  a 
complete  transfer  of  the  occupancy  right, 
and   which  is  oonsequeatly  opposed   ta   the 


spirit,  if  not  to  the  letter,  of  s.  5  of  the  Oudh 
Rent  Act.  RAMESHWAR  BAKHSH  SINGH 
V.  RADHE  PANDAY    2-  0-  C,  205. 

9  (a)  S.  6— Possession;  suit  for — TeDftnt, 
5  0  0   176.  See  Occupancy  right  No  56. 

10  S.  5— Civil  Courts— Occupancy  rights. 
8  O  0  353   col    1428      F  II. 

11  Ss.5,  20&  36 -Usufructuary  mortgage 
by  tenant  having  non-transferable  right  ia 
land.    7  O  0  265   col    556    P  I. 

12  Ss.  5,  33,  108  (3) -Foreclosure  decree  — 
Loss  of  proprietary  right.  B  S  D  7  of  1903 
col   669  P  II. 

IS  7  a— Suit  for  setting  aside  sale  where 
ex  proprietary  right  claimed.  10  O  0  243 
ool  608   P  I. 

14  Ss.  12  and  141 — Landlord  and  tenant 
—Interest—  Rent— Compromise— Under-pro- 
prietor,  liability  of,  for  interest.  SOWN 
521   col   51   P  I. 

15  Ss.  15,108— Suit  for  profits  by  oo- 
sharer.  1  0.  C.  183  col  1489   P  il. 

16  Ss.  17,  108  cl  9.—  Landlord  and 
tenant — Compensation— Nazrana,  illegal  en- 
forcement of  payment  of.  8  O  C  200  col ; 
583  PIL 

17  S.  20-7  0.  C.  265  See  No  11  supra. 

18  Ss.  .22  and  108  (els.  4  and  13).— Kepre- 
sentative  of  tenant,  liability  of  to  ejectment 
—Perpetual  tenancy.  8  O  C  18  col  5y0  P  II, 

19  Ss.  33  and  108  (2)  —Suit  for  arrears 
of  rent— Occupancy  tenant,  2  0  0  269  col 
1381   P  II. 

20  S.  33— B  7  of  1903  See  No  12  supra. 

21  Ss.  86  and 39— Rent  Court— Commuta- 
tion  of   rent.  2   0  0  254  col   470  P  II. 

22  S.  36,  1  0.  C.  78  See  No   5  supra. 

23  S   36,  7  0  C  265  See  No    11    supra. 

24  Ss.  37,  48,  108  (8)— Admission  of  he  r 
to  boldiug  by  aquiescence.  B  D.  S  No.  3 
of    1904   col  1067    P.II. 

25  S   37,    1  O  C  78  See  No.  6  supra. 

26  S   38,  1  O  c    78   See  No   5    supra. 

27  Ss.  39,  42.— Suit  for  cancellation  of 
an  instrument.  25  A  1—29  I  A  203  ool.  369 
PI. 

28  S  39,  2  O  0  254  See    No  21  >upra. 

29  Ss.  41,  52.  Perpetual  hereditary  farm- 
ing lease— Under  proprietary  right.  6  0  0 
94  col   331   P  IT. 

80  S.  42,  29  I  A  203—25  A  1  See  No  27 
supra. 

81  Ss.  47,  108  (2)— Suit  for  arrears  of  rent 
— Tenant  admitted  to  holding  of  an  occu- 
pancy tenant  at  encharced  rent.  5  0  0  193 
col    1517   PlI. 

82  S.   47,  1   0  C  78  See    No  6  supra. 

88  S.  48  Bds.   3  of  1904  See  No   24  supra. 
84    S.   49  1  O  C  78  See  No   5  supra. 

86     S  50  ;   1   O  C   78  See  No  5  supra. 

36  S.  52.  Intention  of  parties— Special 
agreement  Bds  3  of  1903  col  1377  V  II. 

37  Ss.  52  and  108  (4  —Landlord  and 
tenant—Declaratory  suit — 5  O  C  118  col  426 
PI. 

33    S.   62—6   0  C  94  See  No   29  supra. 

89  Ss.  54,  55,  108   (cl  10)  of  Civ.l  Courts 
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--Suit  for   posfleasioa   of  land  by    uader-pro- 
priator.     2  O  C  83    ool    1428     P  II. 

40  S.  55  of  equity  of  redemption  upon 
—  Salo  deed— Construction.  2  OG  33S  coJ 
55G    P  II. 

41  S.   55-2  O  0   83   See   No  39   supra. 

42  Ss.  56,  71— Knowledge  of  the  agent  is 
the  knowledge  of  hia  principal.  3  O  G  5^ 
col   1910   P  1. 

43  Ss.  56,  108  (els  4 &  8)  -  Suit  by  lessor  for 
possession  or  declaration.  G  OC  286 ool; 
8334.P    II. 

44  Ss.  GO  and  108  (clause  10) -In  suit  for 

Eossession  as  under  proprietor    by   one   who 
as  been  ejected  as  ordinary  tenant.  9  O.  C. 
37  (B)  col.  1431  P.  II. 

45  Ss.  62—124  B.  Amendment  of  plaiot— 
Decree  for  ejeotmant  — Appeal -4  0.0.  414 
col.  2157  P.  I. 

46  S.  68  (2)-Heritable  and  transferable 
right— Presumption  to  retain  in  perpetuity 
birt  tenure.  4  O.  C  31  col   950  P.  II. 

47  S.  71-3  O.  C.  55  See  No.  42  supra. 

4S  8.  72-Right  of-Shikmi  tenant-Liabi- 
lity of— Rent  due  from  the  tenant-inohief. 
10' 0.  0.  41  col.  908  P.  II. 

49  S.  107.  H. — Declaration,  of  under-pro- 
prietary rights  and  assessment  of  rent,  effect  of 
ffom  Sate  of  order. 

Heldy  that  a  person  declared  to  be  an 
under-proprietor  under  S.  107  H,  Oudh  Rent 
Act,  becomes  under  proprietor  from  the  time 
when  the  dodaration  is  made  and  not  before. 

Held,  further,  that  the  rent  assessed  under 
this  section  becomes  payable  only  from^  the 
date  of  declaration'made  in  the  suit.  8  A.  189; 
9  0.0.22,7  distinguished.  PARTAB  BAHA- 
DUR SINGH  V,  BAJRANG  ^ALI  SINGH 
11  0  O- 187. 

50  S.  107  H—Lazo  relating  to  resumption 
considered  and  explained— Land  reserved  rent- 
free  by  vendor — Under-proprietary  interest — 
Circular  No.  13  1,  Rule  XVIII- Liability  to 
assessment  of  revenue. 

Held,  that  the  interest  in  land  reserved 
rent-free  in  a  deed  of  sale  when  the  vendee 
is  liable  for  the  land  revenue  thereof,  is  an 
under-proprietary  interest,  and  the  fact  that 
the  reservation  was  madje  for  consideration 
is  no  bar  to  assessment  to  revenue  under  the 
law  of  resumption— MUNSHI  G  0  V  I  N  D 
PARSHAD  V.  SUEAJ  BAKHbH,  Bd.'B.  SD^. 

Ho.  4  of  1908. 

61  S.  108— Declaration  that  the  plaintiff 
is  entitled  to  get  from  his  c^)-sharer  the  ar- 
rears of  Revenue  Act.  9  G  C  232  col:  430 
PI. 

55    S.  108-Sce   1  O  0183  No  15  supra. 

68  S.  lOS  {2)—Patwari  rate,  sititfor  recovery 
•/  -  Jurisdiction— Rent  CouHs-N  W  Piovinces 
and  Oudh,  Kanungos  and  Palwaris{Act  IX  of 
18690,  Ss.  9,  13  and  16. 

A  suit  for  recover  by  a  superior-pro- 
prietor of  the  Ptttwari  rate,  due  from  an 
under  proprietor  with  whom  a  sub  settlement 
of  the  whole  village  has  been  made,  lies  in 
t,!^  Rent  Courts,   under  S.  108,  ol.  (2/  ol  the 


Oudh    Rent   Aot-R    A    R   No    73   overruled. 
HAR  CHVRAN  DAS  V.  PRlTHILiAJ  SINGH. 

HOC  326. 

64  S  J08  (2> — Lease  of  mortgaged  pro- 
property  executed  by  mortgage  in  favour  of 
mortgagor -Suit  for  rent,  G  O  C  26  col: 
1407  P  II. 

56  S.  108  (2)  and  (5)— Informality  in  plaint 
—Inconsistent  allegatioaa.  1  O.  C.  88  col: 
1328  P  II. 

66  S.  103  (2)  and  127-Rent  for,  let  by 
grove-holder  for  cultivation- Suit  for  rent— 
Land-holder's  consent.  5  0,0  162  ool:  109G  P II 

57  Ss.  108  i2),  and.lll-Liability  of  under, 
proprietor  for  rent  af  possession  and  for  in- 
terest—Suit for  arrears  of  rent.  2  0.  C,  288 
CDl  :  1365  P  II. 

68  Ss.  103  (2),  and  177-Salt  for  rent  of 
land  occupied  without  consent  o!  land-holder 
7  0  C  240  ool  :  1410  P  II. 

69  S.  108  (2)— See  6  0  0  187  No  4 ; 
2  0.  0.  26a No.  19; 5  Q.  0  193  No  31  supra. 

60  S.  108  (3) -See  BSD7  of  1903  No 
12    Supra. 

61  S.  108  (4)--See  8  0  0  13  No  18  ;  25 
A  1  No  27  ^5  GO  118  Na  37;  6  O  0  289  No 
43  supra. 

62  S.  108  (6)--JurisdiGtioa— Civil  and 
Revenue  Court- Determination  of  oooupanoy 
right.     IOC    210  col;  1449   P  II. 

63  S.  108  (6)— Jurisdiction—Tenant  hold- 
ing und^r  a  perpetual  lease  -Suit  for  dec- 
laration as  a  perpetual  lessee.  3  O  0  87 
col:    1419  P  II.  ,  „.  ,, 

64  S.  108,  cl  (8)— Non-heritable  leaiB—Right 
of  successors^  to  original  grantees. 

Held,  that,  in  case  of  a  lease  granted  by 
a  Talukdar  to  certain  cultivators  by  his 
name,  explicitly  conveying  non-heritable 
right,  the  successors  of  the  original  lessees 
cannot  enjpy  the  sam«  rights  under  the 
lease  which  was  efiectiva  only  J^ifiog^t^eir 
predecessor's  Hfe-timfi-THAKUR  ^I^^UHAM- 
MAD  NAWAB  ALI  EHAN  v  MATHURA. 
Bd'8  S.  D.  No.  4  of  19^5. 

65  S    108  (8)r-B-&  I>  3  of    1904  No    24 

66  S.  103  (9)  (O— Compensation  for  Ille- 
gal ejectment,  suit  by  tenant  against  his  land- 
lord  and  his  Agent  for  Revision— Jurisdio- 
tion-8  O.  C.  257  cok  1332  P.  I. 

67  8.  108  (9)-S^e  8  G.  G.  200  No.  16  Supra. 

68  S  1C8  (10)— Revenue  Courts— Under, 
proprietor -Illegal  ejeotDMnt-Suit  for  pos- 
session  against  the  superior  proprietor.  8  G. 
C.  174  ool.  1471-   P.   «I.  ^    ._ 

69  S.  108  (10) -Jurisdiction— &uit  for  p^a- 

session.  1  O.  C.  172  col.  167G  P.  I. 

70  S.  108  (10)  and  127-  Trespasser -Suit 
by,  for  recovery  of  posi,3ssion  against   landlord. 

Held,  that  a  person  occupying  lan^;y'\^- 
oat  the  consent  of  the  l«.ndlord  (s.  127,  Oudh 
RsntAot)  is  not  eutitled  to  /ec^^-ef   P^f«f- 

sion  auder  s.  108  C^^).  ^^^'j^^jf.  A°^^'  !/ 
elected  by  the  landlord-HARBHAJAN  J 
BEHARl    BAKHSH    SINGH,     Bd-M  S-  D 
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71  S.  108  {10)— Sea  2  O.  0.  83  No.  39:  9 
O.  '^.  37  No.  44  Supra. 

72  S.  108  (13)- Uaprosontativo  of  tenant- 
Li  ihilily  of  to    ejectment  — Pi-rpetnal  tenancy 

—  1  iabiiity  of  landlord  for    improvements.     8 
O  (3  13   col.  590  P  n. 

73  S.  108  (15)— Whether  Lambardar  lia- 
ble to  pay  interest  ou  shovo  of  profita.  6  0  0 
89  ccl.    337    P  I. 

74  S.  108  (15)  -Profits-Suit  for  a  share- 
liendition   of  accounts  -S^lit  for. 

A  suit  was  brought  under  cl  15  of  S.  108 
of  tho  Oudh  Rent  Act  18H6,  and  the  main 
question  was  whotlicr  it  was  for  a  share  of 
the  profits  or  for  the  rendering  and  settlo- 
mrnt  of  nccounts  in  respeet  of  those  profits, 
Th^  parties  were  the  co-shar^rs  in  a  patli  of 
throe  annns,  and  itwas  admitted  tha'  they 
all  collected  the  rents  separately  and  paid 
tho  revenue  in  the  same  way.  The  plaintiff 
claimed  "for  arrears  of  rent  amounting  to 
Rf  775-0-3J  and  for  profits,  and  the  settlement 
of  accounts  for  the  years  running  from  1306 
to  1309  Fasli".  He  gave  details  showing  the 
gross  rental,  his  own  share,  v/hat  he  bad  re- 
alised and  the  balance  duo  to  him.  He  pray- 
ed for  the  following  relief  : — ''(a)  that  an 
orJer  he  passed  for  the  rendition  of  accounts; 
(b)  that  on  the  accounts  being  made  up  his 
claim  be   decreed.  " 

Held,  that  the  criterion  for  distinguish- 
ing between  the  two  classes  of  suits  was  what 
the  plaintiff  hafd  really  asked  for;  that  is  to 
say,  if  he  bad  asked  for  a  settlement  of  ac- 
counts pure  and  simple  and  not  a  money- 
decree  as  the  result,  thea  his  suit  would  be 
for  a  settlement  of  accounts  ;  but  if  he  claim 
ed  a  share  of  the  profit.-?  whellier  a  settlement 
of  accounts  was  or  was  not  asked  for  to  as- 
certain what  his  share  really  was,  that  would 
bo  a  suit  for  a  share  of  the  profits  ;  and  that 
this  being  the  general  principle  there  was  no 
doubt  that  what  the  plaintiff  asked  for  in  this 
case  was  his  share  of  the  profits.  BHAlYA 
BRIJ  RAJ  SINGH  v.  RAM  PRAGHAT.  7  0 
C  84. 

75  S,  108  (15)  — Suit  by  co  sharer  against 
lambardar  for  profits— Evidence  of  collection 
of  actual  amount  of  profits —Burden  of  proof 

—  '[  O  0  1  col  :    668  P  II. 

76  S.  108  (15)— Presumption  arising  from 
Don  receipt,  of  share  of  profits  within  12 
yeais  p-evious  to  the  institution  of  suit  — Ad- 
verse possession— Entry  in  the  khewat.  10 
O  143  col  668    P  II. 

77  S  108  (15)-Suit  by  one  co  sharer  against 
another  for  share  of  profits- Responsibility  of 
CO  tharer  in  undivided  patti  to  another  co- 
Bhr.ier.     4  0  C  363  col  :  669  P  II. 

78  S.  103  (15)  Suit  for  profits  by  co-sharers 
against  lambardar-Non-liability  of  lambardar 
for  profits  of  land  held  by  other  co-sharers 
in  excess  of  their  shares.  10  G  152  col  ;  670 
P  II. 

79  S,    108   (15) — Suit,  for  profits    by    co 
sharer  against  Lambardar— Lambaidai's    lia- 
bility  foK  co-sharer's  share  in   the    profits,  1 


1886,    Rent  act 


O  0  183   col:    1489  P  II. 

80  S-  108  (15)-JuriKdiction-Revenae-Rent 
Act  (XXII  of  1886)  Section  108— Mortgagee 
cosharer— 2  O.  C.  61  col.  659  P.  II, 

81  S.  108  (15)— Where  necersary  parties — 
Suit  for  settlement  of  accounts  — All  co-shar- 
ers—  Misjoinder  of  parties  — I.  O.  G.  215  col. 
672  P.  P.  II. 

82  S.  108  (15)  —  Appointed  Lambardar — 
Profita  collected  by  deceased  lambardar-Suib 
for  in  Rent  Court  against  his  sou~8  0.  0. 
206  col.  418  P.  II. 

83  S.  108  (15)  and  132  ;  5  ard  6-^Limi. 
taiion  provided  by  special  enactment — Evi^ 
denee  of  ccrrcspondiDg  dates  of  different 
eras— Oudh  Judicial  Calendar.  4  O.  G.  182—3 
B.  R.  113  eol.  181  P.  I. 

84  S.  108  (15)  and  (16)— Settlement  of  es- 
tate— A  Talukdar  settled  with  on  terms  im- 
posing a  trust  on  him.  2  0.  0.  29^  col.  665 
P.  II. 

85  S.  103  (16)— Liability  of— Jurisdictioa 
-Civil  Court-Suit  by  Lambardar  against  co- 
sharer  for  share  of  costs  of  litigation  in  con- 
nection with  zemiadari— 5  O.  G.  298  col  660 
P.  II. 

86  S,  108  (16)-Suit  for  rent  paid  by  Co- 
sharers  on  behalf  oi»other  co-sharers- Juris- 
diction--Civil  Court-5  0.  C,  392  col.  670  P.  II. 

87  S.  108  {16J—DLteiminoiion  of  rent  by 
Settlemevt  Officer — Agreement  to  pay  rent— Suit 
for  rent. 

The  proprietors  of  a  village  sold  it  to  the 
plaintiff  with  the  exception  of  sir  land  bear- 
ing a  rent  of  Rs.  54,  which  they  covenanted 
to  pay  to  the  vendee,  The  defendants  were 
owners  of  the  sir- land. 

It  was  admitted  that  tho  plaintifi  re- 
alized annually  Rs.  54  on  account  of  the  sir- 
lands  up  to  the  recent  Settlement,  when 
these  lands  v^ere  formed  by  the  Settlemen>t 
ufficer  into  a  s\xh-patti,  learing  a  revenue  of 
Rs.  ^3.  The  present  suit  v/as  instituted  by 
the  plaintiff  against  the  defendants  for  the 
recovery  from  them,  under  S.  108,  el.  16  of 
the  Oudh  Rent  Act,  of  this  revenue  of  Rs,  93, 
per  annum. 

Held,  that  the  plaintifi  could  not  recover 
more  than  the  sum  of  Rs.  54  (plus  cesses) 
which  the  vendors  had  agreed  to  pay  to  the 
vendees,  as  rent  of  the  sir  lands,  excepted 
from  the   sale. 

The  rent  payable  by  the  defendants  was 
not  determined  by  the  Settlement  Officer  un- 
der s.  40  of  Act  XVII.  of  1876  at  the  recent 
Settlement.  The  mere  fact  that  the  sir  lands 
were  formed  into  a  snh-patti  bearing  a  revo* 
nuo  of  Rs.  93,  in  t  ecordance  with  the  distri- 
bution of  the  jama  assessed  oa  the  mahal^ 
could  not  affect  the  agreement  in  regard  to 
the  payment  of  rent  by  the  sir-hoider  to  the 
purchaser  and  proprietor  of  the  village,  which 
was  entered  into  at  the  time  of  the  sale  of 
the  village,  and  which  had  been  acted  upon — 
KFDAR  NATH  v.  LACHMIN  KUAR  2  0-  C. 
273' 

88  S.  108  |'16;-Suit  by  co-sharers  against 
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other  CO  sharor  for  contribution  of  rcvenuo — 
Jurisdiction.     3  0  C  308    col  :  6G7  P  II. 

89  S.  108  (1G)  —  Suit  by  Inmbnrdar  againal 
coffharer  fur  arrears  of  revenue—  Asaigyinient  of 
rvvcniie  upon  under- proprietary  tenure-  Settle- 
ment Ojjlcc.r — Entries  ill  Ichewai  made  by—  Un- 
clci'proprietnt^s  liabilily  to  pay  nvieniie  — 
Estoppel—  Revenue  Act. 

The  appellant  sued  the  respondent  under 
cl.  (16)  of  9.  108  of  the  Kent  ^et,  on  accoutit 
of  arrears  of  revetiue,  oosses,  &c;.,  alleged  to  be 
payable  by  the  respondent  ihrougli  the  ap- 
pellant, who  was  the  Ininhardar  of  am  B  annas 
Bharo  in  the  village.  He  was  a  proprietor  of 
a  2-annas  share,  havirg  purchased  it  from 
the  reppondent's  father,  by  a  deed,  dated  July 
20th,  1845.  The  material  portiois  of  the 
deed  were  : — "  I  have  sold  all  my  2  annas 
Bharo  in  the  villaio  to  Jndunandau  Parsliad 
vsritli  the  exception  of  fuu-"  jilots  of  s«',  higani 
ft  bigha  eh  rupia  ;  four  pluis  of  bcgh  land, 
bila  lagan  ;  and  throe  plot.-i  of  grazing  ground, 
biia  lagan.  The  purchaser  shall  enjoy  pro- 
prietary possession  over  the  whole  twoantjas 
share  generation  after  generation,  and  I  will 
pay  the  rent  of  the  excepted  land  year  by 
year.  If  I  wish  to  sell  or  mortgage  the  sir 
land  lagani  fi  bigha  ek  rupia,  the  bighas  bila 
lagan  and  the  8  plots  of  grazing  ground  bila 
lagan,  which  I  have  excepted  from  this 
deed  and  kept  in  my  possession,  I  shall  sell  or 
mortgage  them  to  the  purchaser  and  not  to 
any  other  person,  but  I  shall  retain  power  to 
make  a  gifo  or  shanhalapot  the  excepted  lauds. 
If  I  give  them  to  any  person  ho  shall  be 
bound  to  pay  the  rent.  *' 

For  about  twenty  years  the  vendor  and 
after  him  the  respondent,  his  son,  paid  to  the 
appellant  the  rent  for  the  excepted  plots,  at 
the  rate  of  one  rupee  per  bigha.  Tin.*  villagj 
then  came  under  Settlement,  and  the  Settle- 
ment Officer  formed  the  excepted  plots  into 
a  sub-patti  and  assessed  them  at  Rs.  18.  The' 
rtspoLideut  objected  to  the  assessment  but  un- 
successfully. He  was  shown  in  the  kheivat, 
prepared  at  the  new  Settlement,  as  the  pro- 
prietor of  the  plots  in  (Question  and  he  attest- 
ed   the  correctness  thereof. 

The  respondent  contended  that  he  was 
not  a  co-sharer  of  the  appellant  but  an  under- 
proprietor,  who,  by  reat^on  of  the  terms  of  the 
deed  of  1875,  was  not  liable  to  pay  rent  at  a 
higher    rate  than  the  one  stipulated. 

Eeld,    that  the    respondent    was    not,    by 
his   aotijn  in  the   Settlement    Court,    estopp 
ed    from    denying  that  he    was  a  oo  sharer  in   | 
the   incihal,   or  that  he  was    liable  to    pay    the  \ 
revenue  now  assessed  upon  the  plots.   A  Settle-  i 
ment   Officer,  acting    under    the    Oudh    Land 
Revenue  Act,    cannot,  by  making    entries    in  I 
the  kheioat  or    otherwise,    conveit  a    proprie- 
tary into  an  undei-proprietary    right    or  vice 
versa.  I 

Held,    that  in  view    of    the   provisions    of 
the  deed  of  sale    it  was  plain   that    the  parlies 
intended    that    the    vendor    should    retain    a  i 
heritable  and  (except    as  pruvixied    ia   the  1 
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deed)  a  trantferable  right  of  property  in  tho 
plots  for  which  he  sliould  pay  rent  ;  in  other 
word?,  he  was  to  be  an   undtrproprietor. 

Held,  that  tho  rfi-pondent  was  not  a  co- 
sharer  of  tho  appellant  ard  the  suit  as  brought 
against  him  failed.  JADUNaND.aN  PaR- 
SHAD   V.  BHIJ    BHUKHAN.     6  0  C  70- 

90  S.  108  (16)— Suit  by  lambardar  against 
CO  sharer  for  arrears  of  revenue — Mortgage — 
ForcdobiLte. 

One  S.  B  ,  who  wns  the  owner  of  ono- 
half  pharos  in  two  villages,  mortgaged  tho 
share?,  by  way  of  conditional  sale,  to  one  0 
with  the  exception  of  certain  lands  in  both 
the  villages.  The  mortgngee  obtained  a  decree 
for  foreclo.^ure  of  the  mortgage.  Subsequent- 
ly t'l  the  passif  g  of  the  decree  S  B  sold  to 
his  wife,  L  K.,  poi  tions  of  the  lands  excepted 
from  mortgage.  The  name  of  L  K  was  eh- 
tered  in  the  ri  gister  of  co  sharers  in  Loth  tho 
viilnges  against  the  land  sold  to  her  in  tho^o 
villages  and  certain  sums  of  money  were  en- 
tered as  the  revoMue  payable  in  respect  of  the 
lands. 

The  lambardars  of  the  villages  sf  paralejy 
sued  L  K  under  section  108.  clause  (Gl),  Oudh 
Rent  Act,  for  arrears  of  revenue  pajublo 
through  them  respectively  in  respect  of  the 
lands.  The  Lower  Appellate  Court  dismissed 
both  suits  oo  the  grounds  that  there  was  no 
assessment  as  between  the  parties  and  their 
status    inter  te  was  not  that  of    co-propietors. 

Held,  that  the  effect  of  tho  fori  closure 
of  the  moi  tgage  was  not  to  constitute  the 
mortgagor  an  under  proprietor  of  the  lands, 
but  he  cojitinued  to  be  after  fureclosuie,  as 
he  WHS  before  it,  the  pre  prietor    of  the    lands. 

Held,  that  the  defei  dant  was,  iheiefore, 
a  Co  sharer  in  the  vu.h<d  and  was  contcquent- 
ly  prima  facie  y\s^\i\6  to  tl  o  lavibaidar  of  the 
i7iahal  lor  thertvciue  ass'ssed  on  the  1m»iJ 
which  he  l;ad  paid.  Lnja  Sundari^t;.  Sai.katia, 
1  0  (;.,  222  and  Kedar  Nath  v.  LHchmiu 
Kuar,  2  O  C,  273,  di^tinguished.  KEDaR 
NATH  u.  LACHMIN  KUAR.     80  C    310. 

91  S.  lOS,  cl,  (16)— Suit  for  ariears  if  land 
revenue  in  respect  '\of  land  described  in  sale- 
deed  asbeing  bila  lagan,  but  subsiiiuenily  as- 
sessed. 

The  appellant  sued  the  respondent  for 
recovery  of  arrears  of  revenue  payable  by  the 
respondent  through  the  appellant,  the  Icmbar- 
dar.  The  laud,  in  resp.ict  of  which  the  demand 
was  made,  was  part  of  an  area  transferred  to 
the  respondent,  by  tho  predecessor  in  title  of 
the  appellant,  under  a  document  purporting 
to  be  a  deed  of  sale,  dated  September  5th  1888. 
In  the  deed  of  sale  it  was  described  as  bila 
lagan  and  it  was  provided  that  neither  the 
vendor  nor  his  representatives  shall  ever  claim 
lagan  from  the  respondent  or  his  successors. 
In  1895  the  respcudeut  was  recorded  in  the 
kheicat  as  the  proprietcr  of  the  land  included 
in  the  sa'e-deed  and  while  distributing  the 
land-revenue  under  S  :iO  of  the  Laud  Revenue 
Act  the  Settlement  Officer  assessed  tho  land 
at  Rs.  10.     It  was  this  amount    with   iutercsfc 
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wliich    nppollunfc  sought  fco   rooover  from  the 
rosp  Midujit. 

//('/(/,  tha*.  no  Buch  suit  under  ol.  (IG),  S. 
lOH.  of  iho  Oudh  Rout  Aot  lay.  MUsAMMaT 
BlllJA  SUNDltl  u.    SaNKaTA.     10C»2i2 

92  S.  108(IG)  and  124  -Suit  for  airoara 
of  revenue  paid  by  one  oo-hharor  for  auothtr 
—  Jurisdiction—  Appeal  to  District  Judge — Re- 
mand.    4  O  0  2G1   col  :   G6U  P  II. 

93  S.  lOS  (IG),  12i).  ia2-0omponsation 
f<  r  revenue  paid  by  lambardar  on  account  ef 
1  >int  lambardar,  suit  for.     7   O   C  14  ool.   482 

V  n. 

94  Ss.  108,  124  B-Suit  {or  possession  — Dec- 
laration that  defendant  has  do  under  pro- 
prietary rights- Jurisdiction  of  Civil  Court. 
40  C  175  col;  852  P  II. 

95  Ss.  108.  13?,  5  and  6— Limitation  pro. 
vided  by  special  enactment— Kvidenoe  of  cor- 
re.sponding  dates  of  different  eras-Oudh  Judi- 
cial  calender.     4  O  C  132  col  :    i73G   P  I. 

96  S.    124-4  O  C  261  See    No   92   supra. 

97  S.  124  (A,  B,C,  and  D)  District  Judge 
in  appeal  io  rent  oases — Revision — Appellate 
court's  order  directing  Civil  Court  to  receive 
plaint  first  returned  by  it  for  presentation 
to  rfiiit  Court.     5  O  C  332   ool    1461    P  II. 

98  5  124  and  124  A  -Civil  Court— Appeal. 
Held,  that,  where  the  question  is,  whe- 
ther a  suit  ought  to  have  been  instituted  in 
a  Civil  Court,  or  in  a  Rent  Court,  and  is 
raised  in  the  Court  of  first  instance,  the 
Appellate  Court  should  dispose  of  the  appeal 
if  it  has  before  it  all  the  materials  neoesaary 
for  the  deteimination    of    the  suit. 

H( Id,  further,  on  the  authority  of  Cos- 
man  Kbao  v.  Chaudhfi  Sheoraj  Singh,  5  N 
W  P,  42,  that  when  agricultural  and  non 
agriculLural  Jands  ai^e  let  xi^n&ex  one  contract 
and  the  rent  fixed  is  a  lump  sum  for-  boUi,  a 
suit  f.r  tlie  recovery  of  arrears  thereof  vvouM 
be  cogni:i>ible  io  a  Civil    Court. 

Hdd,furthe,r,  that  the  application  of  sec. 
124  of  Aot  IV  of  1882  to  agricultural  lands 
seems  to  be  excludtd  by  sec.  117  of  the  same 
Act.— ABDUL  A^IZL  V.  NAWAB  MALKA 
MOKHADARA  UZMA  BADSHAH  MAKaL 
SaHKBA,    I  O  C,  Sup,  1. 

99  S.  124  B— See  4  0  0  ai4  No  45  :  4 
O  C  175   No    94    supra. 

J  00     S.    124  0  and  132 -Suit    for    rent    by 
assignee  of    landlord     Jurisdiction     of     Civil 
Court     Appeal— Transfer     of  appeal    by    Dis 
trict  Judge  to   subordinate   judge.     6  O  C  104 
©ol    429    P  I 

101  S,  126,--SpeGial  ©OHtra©t,.}aeaning  of — 
Tenant  of  lands  in  a  joint  mahal  taki  g  a 
mortgage  vath  possession  of  a  share  therein-- 
Liability  of,,  to  pay  yenfe  aa tenant.  11  0  0 
75   ool   593    PIE. 

101  ^")  S.  127— Suit  hy  ordinary  tenant 
agaiHsi  trespasser  for  rent—handhord,  mean- 
ing of. 

The  plaintiff  alleged  that  be  was  an 
ordinary  tenant  of  certain  land  and  that 
the  defendant  had  without  his  consent  occu- 
pied the  laud.    He  8U«d  Che  defeadaut  uader 


Oudh  aot 

(Contd) 


XXII  of  1886     Be&t     act 


8  127,  Oudh  Rent  Aot,  for  the  rent  of  the 
land.  The  District  Judge  as  Appetlaba 
Court    dismissed   the   suit. 

Held,  that  the  moaning  of  '•  landlord" 
in  S  127  is  a  peidou  generally  entitled  to 
claim  rent  for  the  land  itself  and  the  expres- 
sion does  not  include  an  ordinary  tenant 
and  that  the  suit  was  rightly  dismissed. — 
BADLU    v.   RAMZAN,    4(K!.  24. 

101     (^)  ^   127-— Suit  for  at  rears  of  rent-' 
"  Occupied,  "    meaning  of  the  term. 

The  plaintiff  applied  for,  under  S  53  of 
ihe  Oudh  Land  Revenue  Aot,  1876,  and  ob- 
tained a  declaration  of  the  liability  to  re- 
sumption of  a  grant  of  certain  land  held 
rent  free.  The  plaintiff  then  gave  the  defen- 
dant notice  that  he  must  either  relinquish 
the  land  or  accept  a  lease  of  the  sama  defen- 
dant not  having  done  either  of  these  things^ 
the  plaintiff  sued  him  under  s  127,  Oudh 
Rent    Aot,  1886,  for    rent  for  the  year  1298  P. 

Held,  that  S  12T  of  the  Oudh  Rent  Aot 
is  not  applicable  to  such  a  case  ;  this  section 
appears  to  be  intended  to  meet  the  case  of  a 
person  wrongfully  and  unwarrantably  enter- 
ing upon  and  cultivating  the  land  of  a  land- 
lord without  his  consent,  i  CyS,  trespasser,  and 
not  the  case  of  a  person  lawfully  entering 
upon  the  land  with  the  landlord's  consent, 
but  remaining  on  it  against  his  will  — DE- 
PUTY C0MMIS3I0i?ER,PARTABQARH  v, 
SHEOMBAR,    UOG28. 

102  S.  127— Arrears  of  rent -Suit  for. 
Admittedly   the   defendant  had   been  for 

years  in  possession  of  the  plot  in  question, 
when  ic  was  discovered  by  the  Settlement 
Deputy  Collector  that  he  was  in  possession 
of  more  than  he  was  entitled  to.  The  plain- 
tiff taking  advantage  of  the  discovery  sued 
for  rent  under  S.  127  of  the  Oudh  Rent 
Act. 

Beld^  that  S.  127  does  not  apply  to  such 
a  case  as  this.  It  is  not  applicable  to  a 
case  where  the  defeudant  occupies  the  laud 
wiih  the  consent  of  the  landlord  but  re- 
mains on   it   against   the  latter's    will. 

Held,  further,  that  it  is  the  duty  of  a 
Rent  Court  to  adjudicate  upon  every  issu6 
raised  before  it  so  far  as  a  aecision  on  those 
issue  or  any  of  them  is  necessary  for  tha 
decision  of  the  suit.  Deputy  Commissioner 
oi  Partabgarh  v.  Sheombar,  10  C  28  fol- 
lowed.—RaNI  JAIBANS  KUAR  v.  GIRDHA- 
RI   TEW  Alii,   1  0   C4a 

103  S.  127— See  5  0  0  62-  No  66;  B  D  S  ft 
of  1903  No   70  supra. 

1Q4  S.  129  and  132.  Arrears  of  profits— 
Oacise  of  aotian  arose  durii>g  plaintiff's  mi- 
nority.    11  C  C  118  ool  1743  P  I. 

105    S.    129--See.  7  Q  u  14  No.  93.  supra. 

160  S.  132— Limitation— Arrears  of  rent 
■^ Assignee  of   ai rears  of  rent. 

B'ld,  that  atha  limitation  of  thre9  years 
prescribed  by  S.  132  of  the  Oudh  Rent  Act 
with  respect  to  suits  brought  for  arrears  of 
rent  applies  to  all  such  suits  whether  brought 
ia  the  Givil  Court  or  in  the  Reut  Cour^ 
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Oudh   act  XXII  of    1886    Rent   act  ,  Oadh  act  XXII  of  1888,     Rent    act 

{Contd)  (Con'd) 


BaBU     MOTICHaND     v.   HYED     RYASAT 
HU3AIN.    10  0C21. 

107  S.  132— Arrears  of  rent— Rent  fixed 
by  special  agreement, — General  Clnuses  Aot 
(X  of  1B97)  S  3— Year.  Meaning  of.  3  0  0 
67  col  870  P  I. 

108  S.  132— See  4  0  0  182  No  83;  7  O  C 
14  No.  93,  4  0  0  182  No  95;  11  O  0  118  No. 
104   supra. 

109  S.  138~Suit  for  arrears  of  rent— In- 
tervonor  receivipg  ront  in  good  faith — Li- 
ability of  tenant — Appeal — Intervener's  right 
to.     2  0  C  137  col    1378  P  II. 

110  "i'-  138—Snii  for  arrears  of  rent  — 
Third  person  alleging  receipt  of  rent — Ncc^s 
sary  parly. 

The  plaintiff  brought  a  suit  for  arrears 
of  rent,  the  defendant  pleaded  that  out  of 
the  en^^^ire  claim  a  portion  was  payable  to 
a  third  person  who  appeared  as  a  witness 
and  claimed  the  right  to  receive  the  said 
portion  from  the  defendant.  He  said  that 
he  had  actually  and  in  good  failh  received 
and  enjoyed  the  rent  up  to  the  commence- 
ment  of    the   suit. 

Held,  that  under  S  138  of  the  Rent  Act 
Buch  third  person  should  be  made  a  party 
to  the  suit,  and  the  question  of  the  actual 
receipt  and  enj)ymeat  of  the  rent  by  him 
or  the  person  through  whom  he  claims 
should  bo  enquired  into,  and  the  suit  should 
be  decided  according  to  the  result  of  the 
enquiry.-KHUDA  BAKHSH  v.  BABU  LAL. 
20  0  135. 

'Ill     S.   140— Suit  for  arrears  of  rent— Set- 
off—Thek6,dQ.T's  claim  for. 

The  plaintiff  brought  a  suit  for  arrears 
of  rent  against  a  ihekadar  of  a  certain  vil- 
lage.    The   defendant  claimed  a  set  ofi. 

H'ld,  that  the  provisions  of  S.  140  of 
the  Oudh  Rent  Act  are  undoubtedly  ap- 
plicable to  suits  for  the  recovery  of  arrears 
of  rent  from  tlfkodats  and  the  dpfendant 
could  not,  therefore,  claim  a  set  off. — THE 
HON'BLE  MAHARAJA  PARTAB  NARAIN 
SINGH  u.    PARBHU    ram,    10  0100- 

112  S.  141— Landlord  and  Tenant-Rent 
— Compromise — Under-proprietor— Liability 
of  for  interest.     7  O  C  116  col  51  P  I. 

118  S  I'il—Siiit  by  superior  proprietor 
against  under  proprietor  for  arrears  of  rent — 
Act  XXXII  of  1S39. 

The  plaintiff,  the  superior  proprietor  of 
a  certain  mahal,  sued  the  under-proprietor 
of  that  inahal  for  arrears  of  rent  and  in- 
terest  on    such   arrears. 

Held,  that  the  arrears  of  rent  due  from 
an  under-proprietor  are  not  liable  to  interest 
under  the  provisions  of  S.  141  of  the  Oudh 
Rent  Act,  1886,  but  that  these  arrears  might 
be  charged  with  interest  under  Act  XXXII 
of  1839,  if  the  conditions  specified  in  that 
Act  are  satisfied —RAJA  MOHAMMED  ALI 
KHAN    V.    MOHAMMED    YASIN    KHAN,  1 

0  C  267 

114  S.  141— Suit  by  superior  proprietor 
against   under-proprietor  for  arrears  of  rent 


—  Breach  of  Oontraot  — Damac-eg.  I  O  C  270 
col   605    P    II. 

115  J^  141 -Suit  for  arrears  of  ront  — lo- 
tere8t--Di8cretion  of  court  in  nwnrding  In- 
terest—Breaoh  of  Contract.  3  O  C  22  col* 
338  P  1. 

116  S.liX-SeeSOC  IS?  No.  4;  8  C  W  H 
6,U  No  14;  2   0  0  288  No.  57  supra 

117  S  145 -Kx  on  I  ion  of  decree -Costs. 
1    O  U  141    col:  684  P  IF. 

118  S.  145— Rem  C  ntt's  dtcreo.  for  less 
than  Rs.  500  —  AppUcafim  for  execution  — 
Wiihdrawnl  of  appp.al- Order  of  Court  not 
a   decree  — Decree —  S-cond   appeal, 

A  Rent  Court  passed  a  decree  for  arrears 
of  rent  for  a  sura  Iphs  'han  Rg.  tOQ.  De- 
fendant's appeal  to  tho  district  Judgo  wag 
dismissed  on  Ist  Soptt^mber,  1898.  A  second 
appeal  to  the  Judicial  (.'ommissioner  was,  oa 
21st  January,  1899,  withdrawn  and  ace  .rd- 
ingly  dismissed.  A  drcrre  in  appeal  way  pro- 
pared    in  the    usual    form:    "Upon  the    Ik  ar- 

lug  of  thip  appeal it,  is  ord  red  that    the 

appeal  and  the  ohj"ctions  be  dismissed"  and 
signed  by  the  the  Presiding  Officer  of  the 
Court.  An  application  for  execution  wag 
presented    on  26th  Docemb?r,  1901. 

H.  /rf,  that  the  more  fact  that  a  pnp<-r  or 
form  called  a  decree  was  filled  in  and  signed 
by  the  Judge  does  not  show  that  a  decree 
was  passed  Nor  does  the  fact  that  the 
order  passed  by  the  Court  disposed  of  the 
appeal  show  th&t  a  decree  was  passed.  Ag 
there  was  no  conscious  adjudication  by  tba 
Court  of  second  appeal  upon  the  merits, 
there    was  no   decree. 

Udd^  therefore,  that  the  application  for 
execution  was  barred  by  sec'i  )n  145,  Oudh 
Rent  Act,  1886,  since  art.  179,  sch.  TI  of  the 
Limitation  Act,  1877,  does  not  apply  to 
decrees  Under  the  Ouih  Re-it  Act  TaIBA. 
BEGUM  y.  RAM  KlSHAN      6  0  0  48- 

119  Ss.  152  and  154  (2)— V  ider  propria- 
tary  rights  sale  of ^  in  execution  of  d>crce  fnr 
arrears  of  rent  against  transferee  to  tuliom  the 
right  was  transferred  subs^q^iient  to  the  decree 
but  before  aitachm''nt — Declaration  refused  on 
ground  of  plaintiff's  misconduct. 

The  defendants  obtained  a  decree  for 
arrears  of  rent  against  under-proprietorg. 
Subsequently,  the  Under  proprietc  rs  sold  the 
property,  in  respect  of  which  the  decree  for 
arrears  of  rent  had  been  passed,  to  the  plain- 
tiffs, there  being  a  provision  in  the  s^ale-deed 
that,  out  of  the  purchase  money.  Rs.  4  000 
should  be  left  with  the  plaintiffs  for  pay- 
ment of  the  rent  due  to  the  defendants, 
The  plaintiffs  did  not  pay  the  money,  but, 
when  the  defendants  sought  to  sell  the  pro- 
perty, they  objected  to  the  sale.  On  their 
objection  being  dism  ssed,  they  brought  the 
present  suit  to  have  it  declared  that  the 
property  was  not  liable  to  be  sold  in  exncu- 
tion  of  the  decree  for  arrears.  It  was  con- 
tended on  their  behalf  that  the  defendants 
ought  to  bring  a  fresh  suit  for  arrears  ngainsb 
them,  but  could  not  follow  up  the  property 
iu  their  bands. 
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Oudh   act  XXII  of   1886     Rent    act 

(Could) 

IhJd  {per  Wells,  A.  J.  C),  tliat  the  plain 
tiffd*  suit  being  a  vexatious  suit  brought  io 
order  lo  retain  m)iiey  which  thoy  are  justly 
liablo  to  pay,  aud  the  uecessity  for  d^ckra- 
tion  liaving  arisen  ironi  thoir  own  dishonest 
couducb,  it  should  l:o  dismissed  ;  als)  tliat 
liaving  rogard  to  the,  p-ovisions  of  >"~8.  152  and 
164,  cl.  (2)  of  the  Ac-t.,  th  j  plaintiffs  were  liablo 
in  the  sam^  way  and  to  the  same  extent  as 
their  transferors  and  that  the  property  in 
suit  was  liable  to  be  sold  io  execution  of  the 
decree  for  arrears  of  rent. 

ILhl  (ji)fir  Scott,  J,  C),  that,  having  re 
gard  to  the  conduct  of  the  plain  tifTs,  they 
were  not  entitled  to  the  declaration  prayed 
for;  further,  that,  having  regard  to  the  pro- 
visions of  Ss.  152  and  154  of  the  Oudh  Rent 
Act,  a  decree  holder  cannot  execute  a  decree 
for  rent  against  an  under-proprietor,  against 
the  under  proprietary  right,  which  has 
been  transferred  sub-icqufm'.  to  the  decree 
but.  before  attachme  it,  but,  that  he  has  a 
right  of  suit  ngainst  the  transferee  for  the 
arrears  MUSSaMMxT  aTMA  DEI  u  PAN 
DIT  BAKHT  NaRAIN,  9   0    0-  185  (B) 

120  S.  153— Compromise  — Decree  in  terms 
of  compromise  — Change  upon  property— Re- 
gistration. 4  O.  C.  78  col.  389  P.  IT. 

121  S.  lo4  (2)— Under-proprietor — Liability 
of  the  trar-sferee  from  to  pay  rent  jointly  — 
Arrears  of  rent  due  at  the  date  of  transfer 
10  0.  C.  3G  Sie  N.  W.  P.  Act  III  of  1901 
ISIo.  10. 

12-2     S   154-See  9  0.  C.  185  No    119  supra. 
123     S.  177— See  7  0.  C.  240  No.  58  supra. 

(i)    Oudh  Act  IX  of  1889 

1  S.  9,  cl.  (i)  and  S.  15—Chowkidiri  rale — 
Contract  hy  ui.der-'proputor  to  pay — Act  V  of 
189i  {Ondh},  S  14, — Patioari  rate,  cmtract 
by  undtr  proprietor  with  superior  proprietor 
to  pay. 

The  appellant,  who  was  the  sup^-ior 
proprietor,  sued  the  respondent,  who  wis 
the  under  proprietor  to  recover  a  certain 
sum  of  money  on  accouot  of  Patwari  and 
Cbowkidari  rates.  He  based  his  claim  on  a 
contract  between  the  pirties,  under  which 
the  respondent  had  undertaken  to  pay  the 
Patwari  and  Cbowkidari  rates.  This  contract 
was  entered  into  at  the  first  settlement  and 
was  embodied  in  the  Settlement  Court's 
decree    of  1866. 

H'id,  that,  having  regard  to  S.  9,  cl.  (4) 
of  Act  IX  of  1889,  S.  15  of  the  Act  did  not 
apply  and  the  appellant  was  not  entitled  to 
recover  the  Patwari  rate.  R  A  R  No  73 
followed. 

Hdd,  also,  that  under  S.  14  of  Act  V  of 
1894,  the  appellant  was  entitled  to  recover 
the  Cbowkidari  rate.  M  AHANT  HAR  CHA- 
RAN  DAS  V.  THAKUR  PRITHIRAJ  SINGH, 
90  C  63  A  (B). 

(j)    Oudh  Act  XIV  of   1891    Courts 
i\ct. 

1  S.  8--JurisdictiQa  to  hear  appeal.  24 
A  13  ool  1398  P  II. 


Oudh  act    XIV  of  1891   Courts  Act 

((Jontd.) 

2  S.  8  (c)— Two  judges  hearing  applicatioa 
for  revision,  in  the  absence  of.  1  U  C  22 
col  1355  P  1. 

3  S.  8  Pro— 2 — Valuation  of  appeal  — 
Cro.ss  appeals  involving  claim  to  upwards 
of.  a  O  C  46  col  722  P,II. 

(k)  Oudh  Act  (V  of  1894)  Local  Rat«8 

Act. 

1  Ss.  7,  6,  li— Local  Rate-  Patwari  rats 
— Ghawkidari  rate  —  Liability  of  under-pro- 
prietor — Act  IX  of  1889,  S.  15,  cl.  (a)-Arrears 
of  rent—Suit  for— Rent  Acl  (XXII  of  1806)^ 
S.  108,  cl.  {2). 

Plaintiffs,  superior  proprietors,  sued  do- 
fendants,  under-proprietors  with  whom  a 
Sub  settlement  had  been  made,  for  arrears 
of  rent  of  a  hamlet.  Besides  rent  iDlainliflfa 
claimed  ^'Patwari  rate,"  "Local  rate '* 
and  "  Cbowkidari  rate.  "  The  defendants 
objected    to  their    liability    to  pay    the    rates. 

Eeld,  that  under  s  7,  Oudh  Local  Rates 
Act,  1694,  the  plaintiffs  were  entitled  to 
realize  from  the  defendants  the  share  of  tha 
local  rates  therein  specified,  but  not  the  Pat- 
wari' and  Ghatihidari  rates.  — JAGE3HAR 
V.   MAHABIR   BAKHSH    SINGH  5,  C  43. 

2  Ss.  7,  16,  17  — Agreement  between  pro- 
prietors  and  underpropietor  as  to  proportioa- 
ate  liability  for  payment  of.  6  0  C  299  col 
1474  P.  II. 

3  S.  13,  14— Suit  by  proprietor  against 
under  proprietor  for  recovery  of.  7  O  0  35 
col  612  P.  II. 

4  S  14 -Contract  by  u'-'der-propietor 
with  superior  propiet  )r  to  pay.  9  O  C  63 
See  Oudh  Act  IX  ot  1887  No.  1. 

(1)   Oudh  Act  IV  of  1901,  Civil  Court 
Act. 

1  S  17.—  Possession  of  land  by  demolition 
of  Jiousi  tli^rem  or  on  paynvnt  of  c  >mpeas2'ioi% 
for  it—  Valuation  of  suit  for  purposes  of  juris  > 
diction. 

The  defendant  held  some  l>nd  of  tha 
plaintiff  on  rent  and  built  a  house  upon  it 
disregarding  the  latter's  notice  to  him  to  quit 
the  land.  The  pl.aintift  sued  for  the  demoli- 
tion of  the  building  and  the  restoration  of 
the  land  to  him.  He  Went  on  to  say  that, 
if  for  any  reason  the  Court  could  not  order 
the  demolition  of  the  builditig,  a  decree 
might  be  passed  in  bis  favour  for  possession 
on  payment  of  compensation  for  the  building. 
The  building  was  found  to  ba  worth  mora 
than  rupees  one  thousand  ;  and  the  IMunsiff, 
in  whose  Court  the  suit  was  filed,  held  that 
the  building  was  part  of  the  sul)j  ict  matter 
of  the  suit,  within  the  meaning  of  S.  17  of 
the  Oudh  Civil  Courts  Act,  and  returned  tha 
plaint  for  presentation  to  the  proper  Court, 
on  the  ground  that  the  value  of  the  subject* 
matter  of  the  i-uit  exceeded  Rs.  1,000. 

i?eicZ,  that  the  subj  3ct  matter  of  the  suit 
was  the  valu^  of  tho  property  which  tha 
plaintif!  said  be  was  entitled  to  take  posses- 
sioa  of,  4  A  320  and  23  M  84  referred  to   aad 
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Oadh  4ct  IV  of  1901  Civil  court  act 

IContd.) 

that  the  oase  should  bo  rostorod  to  the  Mun- 
siff's  file  and  disposed  of  according  to  hvw. 
SHAIKH  NAWAB  ALI  v.  DUUGA,  HOC 
4» 

(m)  Oudh  Act  IV  of  1901  Ront  Act . 

1  S.  6— Resumption  of  rent-free  land — Do- 
Olaratioa— Buit  for  possession.  6  O.  0.  383 
col  852  P.  II. 

2  S.   7— Occupancy  right -Pleading.  8  O. 

0,  353  ool.  1429  P.  II. 

3  7  A.— Abandonment  by  proprietor— Oc- 
cupancy rights,  vendor  of.  B.  S.  D.  11,  of  1901 
See  N.  W.  P  Act  III  of  1901  No.  5. 

Ouster. 

1  Plaintiff  entitled  to  joint  possession- 
Plaintiff  ousted  from  such  possession — Suit 
by  plaintif?  for  oxclubiv*  possession — Right  of 
plaintiff  to  damages  for»ouster,  3  M.L.T.  277 

001.  835  P,  II. 

Out  of  time  ground  child. 

1  Share  of— Estate  of  grand-parents.  1.  L. 
B.  R.  1900-1902  P  93  col.  246  P.  II. 


Owelty. 

1  Money— Duo  to  other  abarera  of  joint 
catatCB  by  a  co  sharer,  creation  of  charge  for, 
on  share  allotted  to  him  in  partition  — Mort- 
gage of  hid  uodividod^bhaie— Priority.  12  0, 
W.  N.  373.  See  Partition. 

Owner. 

1  Claim  in  the  capacily  of — Rights  of  ow- 
nership and  casement — Suit  claitKiny  rights  of 
ownership  and  easement^  whether  maintain- 
able. 

Held,  by  the  Pull  Bench,  that  a  suit  ia 
not  liable  to  be  dismissed  because  the  plain- 
tiff  claims  in  the  alternative  over  the  sama 
plot  of  ground  rights,  (li  of  ownership  and 
(2)  of  easement.  Bijoy  Keahub  Koy  u, 
Obhoy  Churn  Ghosc,  lU  W.  R.  198,  overruled. 
NA  RENDU  A  NATFI  BAUaRI  v.  AHHOY 
CHARAN   CHATTOPaDHYA,  84  0  5l. 

2  Transfer  of — Evidence  of  — Burden  of 
proof  1.  li.  B.R.  1900-1902  P.  215  col.  812  P.  II. 

Ownership. 

1  Poasesaiou  in  prima  facie  proof  of,  8  B. 
L.  R.  9Gcol  303  P.  II. 

2  Presumption  of— Plaint,  plaintif!  how 
far  bound  by  case.  6  0.  C.  119  col.  225  P.  I. 

8  Unenclosed  piece  n£  land.  20  B.  410  Col. 
1241  P.  I. 


Paohls  SawaL 

1  Authority  of— Tributary  mahals  of 
Cuttak,— Custom -Impartible  Raj  — Aliena- 
tion of -Legal  necessity.  32  G.  158—9 
OWN  330  Col   734   P  II. 

Pagvand— Chund  awand. 

1  See  22  P  R  1902   Col  416   P  It 

2  Sae  126  P  L  B  1905  col    787   P  II. 

3  See  127  P  L  R  1904  col  416]P  II, 

PaKka  Adatia. 

1  Rights  of,  the— Custom  of  Trade.  7B 
L  R   57  Col   740    P  II. 

PaKKa  Adatia. 

X    Incidents   of    in 
611  Col  740  P  II. 

2  Nature  of— Place   of 
Coutraot— Cause     of   action 
B  L  R  903  Col  306   P  I. 


Bombay.     7  B.  L.  R. 

performance  of  a 
— Jurisdiction*     9 


8  Place  of  performance  of  a  contract  by  a 
pakka   adatia— J^'iscZicaon. 

In  the  case  of  Pakky  adat  agency,  the 
place  of  payment  ia  the  place  where  the 
constituent  resides  unless  he  has  chosen  to 
fix  another  place  bv  express  direction,  i 
KEDARMaL  BHURMrVL  v.  SURAJMaL 
GOVINDRAM,  10BLR1230.  See  also 
9B  LB903  Col  306  P  I. 

Panchanamii. 

1  Proof  of -Panchnama  ia  to  bo  put  in 
that  it  should  be  legally  proved  for  it.  7  B 
h  K  dis,  Col  dU  £*  II. 


Paper  Currency  Act  XX  of  1882. 

1  See  col.  755  P  I. 

2  S.  25  -  Forbidden  by  law — Paper  cur- 
rency—Suit on— Maintainability.  14  B  L  R 
120  Col:    GG8  PI. 

Pardanashin   iady 

1  Attestation  o/— Zurpcshgi  Patta— .4i^es- 
tation — Document  executed  by  purdanashia 
lady. 

The  attesti  g  witnesses  to  a  ^uipeshgi 
patta  executed  by  a  pvrdannshin  lady  stated 
that  they  were  present  in  the  room  whore 
the  lady  signed  the  documotit,  but  that 
she  was  behind  a  pnrda  or  screen  &i  the 
time  when  she  actually  affixed  ber  sig- 
nature. 

Held -per  Brett,  J".— that,  having  regard 
to  the  custom  of  this  country,  there  wa.8  a 
sufficient  compliance  with  the  provi-ioiis  of 
section  59  of  the  Transfer  of  Prom  rty  Act. 
27  C  IGO;   4  C.  L.  J.    41,    16      19    ro.u...d    to. 

HeZfZ,  on  appeal  under  the  Letters  Fitent, 
(Rampini,  G.  J.  and  Miira  J )  -that  there 
was  nothing  to  show  tuat  tne  attesting 
witnesses  did  not  see  the  lady  sign  the  deed, 
and  that,  moreover,  the  Court  could  not 
interfere  at  this  stage  with  the  concurrent 
findings  of  three  cJourijo  on  a  qac~Liou  o£ 
fact.  HARMONGAL  NARAIN  SINGH  v. 
GANAUP.   SINGH.     13   G  W  N  40 

2  Deeds  executed  by — Burden  ot  proof — > 
Spos  sucoessionis — Ncn-transferahU  and  norj- 
relcaseable.  8  B  L  R  781—31  B  loo  col:  U83 
P.    It. 

3  Execution  of  bond  by  — Undue  intlu- 
eaoG— CouHideratioa-'Burdca  of   proof— ;5uit 
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Pardanashin  lady    (Contd.) 

by  occupancy  tenant  for  Bliare  of  price  of 
trees  against  landlord.  9  P.  L.  K.  1U04  Col. 
1472  P.  II. 

4  Muhaimnadan  Law  —  Transfer— S^^ea 
Buocessionis— I'\z9;it/7/  arrangement — Pardaua- 
Bbiu  lady.  Execution  of  deed  by— Burden  of 
•proof. 

Under  the  Muhammadan  law  a  mero 
spes  siiccessionis  cannot  be  the  subject  of  a 
valid  transfer.  But  this  prinoipe  does  not 
affect  a  transaction,  in  tho  nature  of  a  fa- 
mily arrangement,  by  wbicb  the  father  makes 
immediate  provision  for  hia  daughter,  to  take 
effect  both  in  his  life-time  and  after  his 
death  in  consideration  of  the  daughter  ag- 
reeing not  to  olaira  her  legal  share  as  heir 
ou   hia   death. 

Whether  such  a  transaction  should  be 
set  aside  as  inequitable  depends  upon  circum- 
Btancos  at  tho  time  ic  was  made,  not  upon 
subsequent  events.  23  Gal  15,  4  M  &  G  969 
at  p  976  followed. 

The  law  requires  that  in  the  case  of  a 
deen  taken  from  a  pardaimshin  lady  the 
Court  must  be  careful  to  see  that  the  party 
executing  the  deed  has  been  a  free  agent 
and  duly  inform:d  of  what  she  is  about; 
that  the  deed  was  explained  to  and  under- 
stood by  her.  SHAMSUDDIN  v,  ABDUL 
HOOSEIN.    8  B  L  R  252. 

5  Not  treated  as  Pardanashin  suit  to  sot 
aside  deeds  as  having  been  executed  by  per- 
son of  unsound  mind— Alleged  influence  of 
daughter  over  her  mother.  10  0  W  N  570 
col    214    P  I. 

6  Want  of  independent  advice— Nature  of 
liability  not  understood — Executed  by  par- 
danashin Lady — Receipt  of  consideration. 
2  A  L    J  436  col    1736  P  II. 

7  Pardanai^hin  Woman — Denial  of  execu- 
tion of  deed  hy -Burden  of  proof  upon  'plain- 
tiff when  pardanashin  woman  d<'nies  execution 
of  deed— Rule  regarding  case  in  which  par- 
danashin women  are  sued  upon  deeds  alleged 
to  he  executed  hy  them. 

In  a  suit  on  a  mortgage-bond,  dated 
20fch  December,  1897,  alleged  to  have  been 
executed  in  favor  of  the  plaintifT  by  the 
defendant,  a  pardahnashin  h.dy  and  her  hus- 
band who  died  on  December  14th,  1900,  her 
defence  in  her  written  statement  was  that 
she  had  no  occasion  to  borrow  money  of 
the  plaintiff;  that  she  had  borrowed  none 
and  that  she  did  not  execute  the  deed  and 
knew  nothing  about  it,  and  she  and  her 
part  of  the  mortgaged  property  were  not 
bound  by  the  deed.  The  question  was  whe- 
ther a  bare  denial  of  'execution'  hy  a,  par- 
dahnashin woman  against  whom  a  deed  was 
sought  to  be  enforced  was  sufficient  to  cast 
upon  the  plaintiff  the  duty  of  proving  that 
the  woman  not  only  set  her  hand  to  the 
deed    but    understood    what   she    was  doing. 

Held,  that  the  plaintiff  was  bound  to 
prove  that  the  lady  {pardahnashin)  received 
the  consideration  stated  in  the  deed  and  ex- 
ecuted the  deed  with  knowledge  of  ita  effect 
on  her  interests.  The  rule  as  to   pleading  in 


Pardanashin  lady    (Contd.) 

cases     in     which     a    pardahnashin   is     sued 
upon  seems  to  be  this.     If  she  admits    having 
executed  the  dcud   she    must  plead    definitely 
that  it  is  not  binding   upou  her  so  as   to    give 
the    plaintiff   notice    of    tha    position    which 
she  intends  to  ti»ko  up.     If  she  denies    having 
executed  thedoid,  the  plaiulilf  must  prove  nofe 
only  tho  factum    of  )n(jchanical  cxcculiou    by 
hor  but  also  that  she  signed  it  with  kuowlodga 
of  its  bearing  upon  her  interests.     A  plainiiff 
seeking    to  enforce  a  deed    against  a  pardah- 
nashin woman  has  to  prove  that  its  terms  ara 
fair  and  equitable  and  this  is  usually  done  by 
skewing  that  tha    transaction    was   explained 
to  her  by   some  independant  person    or  other- 
wis«  that  she    understood    tho    deed    and    ita 
effect   upon    hor    interests.     The    amouut   of 
proof  required  varies  with  the  nature   of    the 
transaction.  MUSAMMAT   SAKIN  \  BEGAM 
V.  LALA   INDEU   PEIiSHAD.     7    O  C  ,  292. 
8     Withdrawal  —  Procedure— Gift,    of   an- 
cestral   property    to    daughter's   sou— Succes- 
sion   on    donee's  death    without   male   issue, 
25  P  L  R   1903  ook  1866  P  I. 

Parents^ 

1  Husband  undertaking  to  allow  wife 
to  live  with  — Mahomedan  Law — Antenuptial 
agreement.     1  L  B  R  1900-02  P  351  P  I. 

2  Pre-icceasing  grand-parents— BuJhist- 
Lav/  —  Inheritance — Grand  children  repre- 
senting deceased  parents  shares  of.  1  L  B 
R  1900-02  P  198  Ool  247  P  II. 

Parol  evidence. 

1  To  prove  intention  of  testator,  admis- 
sibility of— Ancestral  property —Self-acquir- 
ed property — Separata  property.  4  B  L  R  257 
Col  2166  P  I. 

2  Subsequent  oral  agreement  varying  rent 
in  a  kabuliat-6  G  W  N  »2  Lol  219  P  I. 

8    Evidence    to  show  that    a  deed   of    sale 
was    meant     to    be    a    deed    of   gift — Admis- 
sibility   of  oral    evidence    to    vary  a   written  ' 
contract.     28  C  70  Col  204  P  I. 

4  Oral  evidence  to  oontrdict  tha 
terms  of  a  kabuliyat  oral  evidence  as  to 
conduct  of  parties— Waiver  of  terms  — 6  C  W 
N  242  Col  208  P  I. 

5  To  prove  intention  of  testator  admis- 
sibility.    5  0.  W  N  158  Col  212  P  I. 

6  To  prove  intention  of  testator  admig* 
bility  — Deed  of  gift,  true  nature  cf  -Parties 
—Strangers.     2  0  L  J  338  Col  222  PI. 

Parsis. 

1  Gift  to  Baj  Rcjgar  and  Mooktad  cere- 
monies—Voidness  of  gift-  Residue — Charity 
— Whole  gift  treated  as— Specific  Trust,  7  B 
L  R  324  Col  1753  P  I. 

2  Parsis— Succession — Usage  of  the  com- 
munity.    7  B  L  R  998  Col  94  P  I. 

Parsi  Intestate  succession  Act  (XXI 
of  1865). 

1    3e&  Act  XXI  of  1865  Col  94  P  I. 
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parsi  Law. 

1     Iran   Shah — Avjumaft  o  Udwada, 

Tho  Parsi  coramunifcy  does  ind  recognize 
that  tlio  Iran  Shah  should  ho  rcgnrded  as  cap- 
able of,  or  B8  the  RubJL-cli  of  ownership.  Tlio 
Aiijuman  of  Udwida  is  the  body  thit  l<  vested 
with  the  coutrol,  management  aud  Buper- 
visiou  of  the  Atash  Behram  and  all  that  ap- 
pertain to  it.-NAOUOJI  V.  KHaRSIi^DJI  28 
B  20-5  B   L.  R.  745 

Parsi   marriage   and  Divorse    Act 

XVof]865. 
1     Adulteiy  of   petitioner-  Parsi    Marriage 
hud  Divoroe-S.  32-Divorcea-lO  B.L.R.  1019 
col,  910  P.  II. 

partial  partition. 

i     bee  partition. 

Parties. 

1  Assignment  of  debt— Plea  that  no  valid 
assignment  took  place— Suit  for  dissolution 
of  partnership— Sale  of  outstanding  debts  of 
partnership  before.  77  P.  L.  R.  1903  col.  1493 
P.I. 

2  Adding  of  parties— Application  to  be 
made  defendant — Administrator  refusal  to 
pay  interest  to  plaintiff  no  denial  of  plaintifi 
tilie»2  O.  0.  25  col.  1395  P.  1. 

8  Addition  of  — Transfer  by  vendee  pend- 
ing pre  emption  suit  — Assignee  added  as  oo- 
defendant  after  limitatioo,  3  P.  L.  R.  1908  col. 
1799  P.  I. 

4  Adding  of  as  plaintiffs — Joint  promise 
to  plaintiff  and  others — Right  of  plaintiff  to 
Bue  aloce  a  cau-'e  of  action — Non-joinder  of 
a  party  as  plaintiff  5G  P.  R.  1901  col.  1442 
P.I. 

5  Addition  of — After  decree  for  partition 
but  before  it  is  engrossed  on  stamped  paper- 
Date  of  decree  and  jadgemenb  — 82  0.  483  col. 
1488  P.  I. 

6  Addition  of  after  remand— Landlord 
and  tenant  — Ejectment  suit— Suit  by  some 
cf  the  landloid  not  mainluinable  — 20  P.  L.  R. 
1907  col.  1397  P.  I. 

7  Addition  of —Appellants — Guardian  ad- 
litem — Appointment  how  long  subsists — 5  C. 
L.  J.  434  col.  69  P.  I.  ' 

8  Ad^lition  of— Discretion  •oi  Court  — 
Am-'MvJmout  of  plaint— Petition  for  amend- 
ment presented  too  late — (Jase  almost 
fiiished.     AWN    1905    P  35  col  :   1392    PI. 

9  Addition  or  substitution  of  plaintiffs — 
Su;^  for  speoifio  parforraaice  of  contract  — 
Dtcroe  for  damp.ges-28  I*  L  R  1905,  ool  251 
PI 

10  Alienation  by  childless  male  pro- 
prietor.   30   PLR     1907    col    775    P  II. 

11  Assignment  of  property  by  vendee 
— Suit  by  pro  emptor  against  Vendee  alone 
Bubsequont  to  the  said  assignm.ent~-Pre- 
emploi-  bound  to  implend  transfree  or  to 
in«iiiui.e.     106   PLR    1907    col    1812    P  I. 

12  Assignment  pendente  lite- Addition 
of  88  igiice  as  co-defendant  after  tlio  period 
of  limitation.     3  P  R  1907    col    1799   P"l. 

IS  Beneficiary  joined  as  co  plaintiff  on 
appeal  when  plaintifi  trustee  surjrendera  de- 


Parties    (Contd.) 

oree  on    appeal.     12    OWN  94G  col  497  P  II. 

14  Cause  of  action —Joint   Hindu    family 

—  Suit  by  the  managing  member  for  debt 
to  the  family  -  KfTect  on  the  original  plain- 
tiff's claim.  57  P  R  1905-76  PLR  1905  col 
305    P  I. 

15  G.  P.  0.   Act   V  of  1908.  OI  R  1-S.  26 

—  Parties  -  169    PLR  1908  See  Partner  No  2. 

16  Parties  —  Right  of  one  of  several 
partners  to  sue  in  his  own  name.  58  P  L  R 
1907  Col  1373  P  I. 

17  Contract  by  a  partner  on  behalf  of 
the  partnership—Right  of  promise  to  sue 
any  or  all  of  the  joint  promisors.  37  P  R 
1902—25  PLR  1902  Col  1384  P  I. 

18  Contract,  parties  to — Right  of  third 
party  to  sue  on  agreement  entered  into 
between    other.     49  P  R  1905  Col  251  P  I. 

19  Crown  party  in  a  suit  relating  to 
mosque —  Charter  of  incorporation  obtain- 
ed by  a  portion  of  congregation  disregard- 
ing the  right  of  the  rest — Remeay  of  the 
latter— Crown  if  necessary  party.  13  C  W 
N  26  Col  701  P  I. 

20  Death  of  one  of  several  defendants 
— Application  for  substitution  -Sufficient 
cause  for  not  applying  within  prescribed 
period.     113  P  R  1907  Uol  1581  P  I. 

21  Death  of  renpoudent— Legal  represen- 
tative for  prosecuting  case — Decree  in  ac- 
oord-.nce  with  award — Finality  of  Revision 
--41  P  R  1905  Col  1350  P  I, 

22  Divorce  proceedings  —  Not  compel- 
lable witnesses* —  Suit  for  dissolution  of 
marriage  on  tbe  ground  of  adultery— Par- 
ties not  compellable  witnesses— 11  P  R  1902 
Col  244  P  I. 

23  Effect  of  adding  anew  defendant  to 
suit — Pre-emption— Waiver  —  Vendee  selling 
property  to  pre-emptor  who  has  waived 
his  right— Rival  pre-emptors»  25  P  R  1903 
Col  1802   P  I. 

24  Joinder  of— Assignment  pending  suit 
— Application  to  make  assegnees  parties — 
—  Revision— Juriadiotiction.  5  O  0  91  col  ; 
1325  P  I. 

25  Joinder  of  defendants  after  expiry  of 
limitation  period.  116  P  L  R  1905  ool  :  303 
P    I. 

26  Joinder  of  defendants-Assignee  of 
debt-Cr  ditors  may  be  irapleadei  as  defend- 
ants-Parties-Suit  for  disdolution  oj  part- 
nership before  preliminary  decree.  77  P  L 
R  1903—   23   P  L  R    1903  col;  1493  P  I. 

27  Joinder  of— Parties  to  a  suit  by  mort- 
gagee.    5  O  C  94  col  :    1395  P  I. 

28  Joinder  of—  Partnership  debt  —  Re- 
presentative of  adecoased  partuor--('ertificate 
in  regard  to  part  of  a  debt.  70  P  R  1904 
coll   l3iaPI. 

29  Joinder  of-Suit  originally  against 
soma  of  several  promisors  —  Subsequent 
joinder  of  other,  effect  of,  as  regards  limita- 
tion.    116   PLR  1905    col    303    V  I. 


80    Joinder    of  plaintif^s- 
by  some  of  the    landlords. 

9aT  p  II. 


-Kiictment    suit 
72   P  L  R     1908: 
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Parties    {Contd.) 

31  Joindor  of  pi ftinMffs— Ejectment  suit — 
Joindor  of  plaintiffs  as  ownors  of  specified 
land.  87  P  L  R  1903   ool   1422    PI. 

82  Joinder  of  rospondciits  oa  appeal — 
Person  interested  in  the  result  of  the  appeal 
23  P  R  1901  col    1659   P  I. 

83  Joinder  on  review — Dismissal  of  suit 
5  0  W  N  81   col   G58   P  I. 

84  Joifdor  ou  ri'view — Contribution — 
Apportionmont—'NeccBsfiry  parties.  5  C  W  N 
423  col    641    P  I. 

85  Joinder  on  review  — Practice— Trustee 
and  cestniquo  truafcee--Gompromise  by 
trustee  in  appeal — Beneliciurios'  right  to 
intervene — Intervening  in  appeal,  effect  of. 
12  M  J  7  355  col    1611  P  I. 

86  Joint  family- -I'artnersbip— Joinder 
of  party  after  expiry  of  limitation  period — 
Right  of  CO  promisees  to  sue  separately.  76 
P  L  R.    3  905  col    305   P  I. 

37     Joint  Hindu   family— Contract   in    fa 
vour  of  individual   member — Nor-joinder    of 
alltbe  members  of    family   as    piaiutiffa.     15 
P  R  1902   eol    1374   P  I. 

88  Joint  Hindu  family— Contract  in 
favour  of  individual  member— Suit  by  a 
member  of  joint  faimiiy  against  some  of  the 
members  of  a  firm.  25  P  L  R  1902  eol  308 
P  I. 

89  Joint  Hindu  family — Suit  by  the 
managing  member  for  debt  due  to  the  fami- 
ly— Joinder  of  other  members — Procedure. 
69    P  R    1906   col     1390    P  I. 

40  Joint  Hindu  family— Suit  by  the 
managing  member  for  debt  due  to  the 
family— Objection  as  to  nonjoinder — 
Joinder  of  other  members  after  poriod  of 
limitation.     149   P  R  1907  col    1390     PI. 

41  Landlord  and  tenatt — Suit  for  eject 
ment  of  tenant -Right  of  some  of  landlords 
to  maintain  such  suit— Proper  parties  I.  P. 
B.  1903.     See  order  No.  9. 

42  Landlord  and  tenant  — Enhancement 
of  rent— Suit  by  a  majority  of  joint  proprie 
torp.  3  P.  R.  1905  col.  1479  P.  I. 

48  Limitation— Joinder  of  fresh  parties- 
Pre-emption— "Waiver — Preempt  or  witness- 
ing d.ed  of  sale.  74  P.L  R.  1903  col.  1802  P.  I. 

44  Misjoinder  of — '  ontraot  of  sale  of 
property  not  in  possession  of  vendor  can  ope 
rate  as  present  transfer  2  O.  0.  149  col.  1603 
P.  I. 

45  Misjoinder  of— Pre  emptor  joining 
Tvith  him  as  co-plaintiff  1.  0.  0.  308  col  1375 
P.I. 

46  Misjoinder  of— Suit  for  settlement  of 
accounts.  I.  O.  C.  215  col.  672  P.  II. 

47  Misjoinder  of— Joinder  of  plaintiSs — 
Persons  jointly  interested  in  a  suit--Claims 
not  antagonistic.  38  P.  R.  1903  col.  1422  P.  I. 

48  Mortgage-Suit  for  sale  of  property  com- 
prised in  a  mortgage — Necessary  parties-Non- 
joinder of— Effect  of  decree  where  all  neces- 
sary parties  were  not  before  court.  64  P  R 
1908.     See  Mortgage  suit. 

48  (a)      Mortgage— Suit  to  establish  prior- 
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ity  and   enforce  subsequent  mortgage,    2   O 
L  J  674    col  :  1784   P  II. 

49  Necessary  parties— Effect  of  addition 
of  new  defendant.  69  P  R  1902  eol  :  180a 
P  I. 

60  Non  appearance  of>  on  the  day  fixecl 
for  delivery  of  judgement.  82  P  R  1901  col  t 
1478    P  I. 

61  Non  joinder — Sala  of  ancestral  property. 
1  O  0  119   col  :   2166   P  I. 

52  Noi -joinder  of-Pafcal  defeofc.  73  P  I* 
R1905   col:    1375  P  I. 

63  Noi -jnndor-Effect  of  objection  as  to- 
non  joinder  not  taken  in  time.  69  P  R  1903; 
col  :  1400    P  I. 

54  Notice  to,  of  the  time  when  and  tha 
place  iu  which  the  court  is  to  be  held,  1  O.  C» 
166  Gol  I  132.1  P  I. 

55  Partnership  debt,  suit  for — receiver  of 
—  Representative  of  a  deceased  co  partner.  70 
PR  1904 col  :  1319  P  i. 

66  Person  of  whosg  interest  a  mortgagee  has. 
notice  wvuld  not  be  bound  by  decree  where  they 
were  no  parties — Mortgage  by  kurta — Certifi- 
cated gtiardian  mortgaging  without  permission 
from  Court-'Defect  of  parties— Notice  absent.  T 
PAS.  85. 

Held,  that  a  -mortgage  of  the  property 
of  a  j)inL  Hindu  mitakshara  family,  by  the 
Kurtu  of  family,  who  happeas  also  to  be  tha 
certificated  guardian  of  a  m-inor  member  of 
it.  is  not  invalid,  because  it  was  made  with- 
out leave  obtained  from  the  Court  to  maka 
it  25  A  407—30  I  A  165  P  C.  A  mortgage  de- 
cree  does  not  fail  to  be  binding  upon  persons 
because  of  their  not  having  been  made  partiea 
to  the  suit,  if  they  cannot  show  tuat  the  mort- 
gagee had  any  notice  of  their  interest,  28  C 
517  Refd.  RAM  AVTARSINGH  v.  GHOW- 
DHURI  NARSINQH  NARAIN  SINGH.  S 
C  L  J  12. 

57  Contract — Specific  perfovmance — Power 
to  add  parties-Plaint,  Amendment  of — Prac- 
tice — Court  of  First  Instance — Appellate  Court 
—Civil  Procedure  Code,  Ss.  32  33,  50  [d},  582— 
Specific  Relief   Act,  S.  27   (6). 

A  claim  for  specific  performance  of  a  con- 
tract for  sale  of  land  may  be  enforced  not  on- 
ly against  the  vendor  but,  under  eertain  eir- 
cumstances  mentioned  in  section  27  (b)  of  th* 
SpecifiG  Relief  Act,  against  a  subsequent  pur« 
chaser  also.  BI4UNG  TUN  V/A  v.  MAUNG- 
THA  KADO.    I  L  B  R   1900-1902  P  262. 

58  Pre  empiioa— Vendor  not  a  neeessary 
party.     134   P  L  R    1902   col     1579     P  I. 

59  Punjab  Tenancy  Act  S  24.  54  P  L  R 
1906.  See  Punjab  Tenancy  Act  XVI  of  1887 
sec   24. 

60  Punjab  Tenancy  Act  S  BO—Landlord 
and  tenant — Occupancy  rights,  alienation  of. 
G8   P  L  R    1906  col    1918    P  I. 

61  Recognized  agent  of  party  not  him- 
self a  party — Names  of  parties  to  be  correct- 
ly eaterea  in  proceedings.  4  L  B  R  23  col 
2079    P  I. 

62  Reversioners  ~  Hindu  law— Widow — 
Alienation— Bev*rsioners—Parii6s    to     suit — 
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Powers  of  execution  Court. 

Decree  for  p.^ssossion  of  ehops,  &o,  and 
costs,  was  passed  aginst  a  Hindu  widow. 
After  her  demise  the  plaintiff  applied  for 
execution.  The  reversioners  objected  that 
the  dcorce  could  not  be  enforced  after  the 
death    of  the   widow. 

Held,  that  the  plaint  as  framed  did 
not  claim  the  reliof  as  against  the  whole 
estate;  the  reversioners  who  were  not  made 
parties  to  the  suit  were  not  bound  by  the 
decree  and  the  question  that  money  was 
required  by  the  'widow  for  necessity  could 
not  be  enquired  into  in  the  execution 
department.  But  the  decree  c^uld  be  en 
forced  against  any  property  left  by  the 
widow  which  may  be  found  to  bav-  been 
acquired  by  her.  TEKOO  RAM  v.  KARM 
CHAND  ?  L  R  80  of  1901  S  C  P  Record 
1905*ol  1900 

68  Secretary  of  Slate  or  Corporation  for 
whose  benefit  land  is  acquired — Parties — 
Appeal  by  corporation,  if  lies. 

Held,  that  a  company  or  a  corporation 
for  whoso  benefit  any  land  may  be  acquired 
by  the  Collector  is  not  a  necessary  par'y  in 
a  land  acquisition  proceeding.  S  50  of  the 
Act  allows  such  company  or  o  rporation  to 
appear  simply  for  the  purpose  of  watching 
the  proceedings  or  assisting  the  Secretary 
of  State  and  it  has  no  power  to  ask  for  a 
reference  under  S  18  of  the  Act,  nor  a 
right  to  appeal  against  the  decree  made 
upon  a  reference. 

The  Secretary  of  State  for  India  in 
Council  is  directly  interested  in  the  ascer- 
tainment of  the  amount  of  compensation, 
and  no  proceeding  upon  a  referbPco  can 
be  valid  in  his  absence.  THE  MUNICI- 
PAL CORPORATION  OF  PABNA  v 
JOGENDRA    NARAIN      RAIKUT,    13  C  W 

N116. 

64  Striking  out  of  names— Power  of  strike 
out  the  name  of  a  co-defendant  after  the 
first  hearing.     71  PR  1907    col  1276    PI. 

65  Striking  out  of  names  <.  f— Power  of  C)urt 
to  strike  out  the  name  of  one  of  two  plaintiffs 
of  its  own  motion.     9  P.  R.  1906  Col.  283  P.  I. 

66  Substitution  of— Court   of     second  ap 
peal,  power  of.   1    L.  B  R.     1900-1902   P.    350 
Col.  1350  P.  I. 

67  Suit  against  some  of  the  members  of 
a  firm    37  P.  R.  1902  Col.  13R4  P.  I. 

68  Suit  against  tioo  dffendants-  Civil  Pro- 
•edure  Code  (Act  XIV  of  2882),  Section  540- 
Appeal— Decree  against  one  of  two  defendants 
^No  appeal  by  plaintiff— Power  of  opppllaie 
Court  to  pass  decree  against  the  defendant  ex- 
empted by  the  first  Coiirt. 

When  a  suit  has  been  dismissed  against 
one  of  two  defendants  impleaded  in  the  case 
and  the  defeated  plaintiff  has  not  appt^aled 
against  that  part  of  the  decree,  the  addition 
of  the  defendant  against  whom  the  suit  has 
been  dismissed  as  a  resp^iudent  to  the  appeal 
filed  by  the  other  defendant  does  not  em- 
power  the  appellate   Court    to   pass   against 
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him  a  decree  which  the  Court  of  first  instance 
declined  to  pass  in  the  decision  of  which  the 
plaintilT  chose  to  acquiesce.  8  C.  W.  N.  49^ 
not  followed;  2  Ail.,  487;  5  All.,  2CG,  fol- 
lowed.-  PAUZAND  ALI  KHAN  v.  EISMIL- 
LAH  BEGAM.  S-  C-  W-  N  ,  AH ,  190*,  P. 
165-27  A  28 

69  Suit  by  one  of  two  brothers  for  money 
due  to  them  jointly  on  book  account— Addi- 
tion of  other  brother  as  eo  plaintiff  after  pe- 
riod of  limitation.  79  P.  R.  1906  Col.  1373 
P.  I. 

70  Suit  by  some  of  several  co  sharer 
against  the  trespasser  effecting  common  laud 
—  Effect  of  nonjoinder  of  other  oo-sharera 
—Decree,  form  of  105  P.R.  1905  Col.  1384  P.  I. 

71  Suit  by  sub  mortgagee  to  recover  mort» 
gage— Debt  by  sale  of  sub-morigagors  in- 
terest—Mortgagor  not  a  necessary  party,  A. 
W.  N,  1905  P.  76  col.  654  P.  I. 

72  Suit  for  account  on  death  of  princi- 
pal— Right  of  some  of  several  representa- 
tives to  sue  alone — Refu.sal  to  join  other  re- 
presentatives in  the  suit — Non-joinder  of  a 
necessary  party,  effect  of.  12  P.  R,  1905  col. 
1375  P.  I. 

73  Suit  for  dissolution  of  partnership.  69 
P.  R.  1902  col.  1800  P.  I. 

74  Suit  for  partition  by  putnidars  against 
durpatnidars  of  co  putnidars.  Partition — 
Suit — Go-putnidar  and  darput-anidar  pat' 
ties. 

One  holding  a  permanent  interest 
though  of  an  inferior  grade,  oan  bring 
a  suit  for  partition,  against  persons  who 
hold  interocts  of  a  superior  grade,  24  C  575, 
I.  C.  L.  J.  40,  5  C.  L.  J.   643  followed. 

In  a  partition  suit  by  putnidan  against 
darputnidars  Mi^dor  h\8  ev  putnidars,  the  eo* 
putnidars  must  be  made  parties  ;  but  a  dar- 
putnidnr  is  not  necessary  parly,  3  C.  L.  J. 
205  Ref.  H  his  pulnidar  is  made  a  party 
and  if  such  a  putvidar  does  not  wish  k^  av'jicl 
the  responsibility  which  attaches  to  a  party 
in  a  partition  suit,  that  is,  to  see  that  tho 
partition  is  carried  out  in  a  fair  and  equi- 
table manner.  UPENDRA  CHANDRA 
SIIhGH  ROY  v.  MAHOMED  FAIZ  CHOW- 
DHRY,  7  C.  L.  J.  449, 

75  Suit  for  partnership  debt— Representa- 
tives of  a  partner  who  died  pending  the  suit 
not  necessary  parties.  10  P.  R.  1908  col.  745 
P.  II. 

76  Suit  for  partnership  debt— Suit  on  a 
contract  entered  into  with  one  partner — Right 
of  such  partner  to  sue  alone.  127  P.  R.  1906 
Col.  1373  P.  I. 

77  Suit  for  pre  emption — Assignment  by 
vendee  pendente  lite  — Addition  of  assignee  as 
CO  defendant  after  period  of  limitation.  3  P. 
R.  1907  col.  1799  P.  1. 

78  Suit  instituted  by  receiver— Change  of 
receiver  pendii-g  suit  Suit  does  not  abate — 
Necessity  to  make  new  receiver  party  to  pro- 
ceedings     28  M     157  00).  1584  and    164  P.  I. 

79  Suit  to  recover  a  debt  due  to  a  firm — Fa- 
mily  business— Necessity    to    join    all   mom- 
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bera  as  parties.     A,    W.   N.  1907    P.  58   col 
12?6P.  I. 

80  To  suit  — Plaintiffs  joinder  of— Nego- 
tiable instrumont — Iloldor  in  due  course  of. 
1')  P.  L    U.  1906  col.  1397  P.  I. 

81  T)  Suit-0.  P.  C  S  244— Question 
relating  of  execution  of  decree— Separate 
Buit.     15  0.  P.  L.  Col.  1083  P.  I. 

82  To  suit  for  rodomption  of  a  mortgage. 
A.  W.  N.  1905  P.  156  col.  054  P.  t. 

83  To  suit  for  sale  of  mortgaged  property 
by  prior  incumbrancer  No  j  'inder  of  puisne 
mortgagees,  effect  of  — 64  P.  K.  198  See  mort- 
gage suit. 

84  To  suit  rovesior  30  P.  L.  R.  1901  See 
parties — Vendor  not  ft  necessarA!  party  in  a 
Buit  for  pre-emption.  94  P.  K,  1902  col.  1579 
P.  T. 

85  Waiver  of  objection  as  to  want  of — 
Duty  of  Court.     3  A.  L.  J.   474  col.  568  P.  I. 

Partition. 

1  Abadi Partition  of  a  portion   of  joint 

property  not  alloived. 

The  plaintif!  claimed  to  have  bought 
certain  shares  from  some  of  the  oo  sharers 
in  the  shatnilat  abadi  of  o.  pan  ah  in  a  village 
and  used  for  partition  and  separate  posses- 
sion of  the  ahadi  equal  to  the  shares  bought 
by  him. 

Held,  that  as  there  was  other  shamilat 
panah  in  the  village  the  suit  being  one  for 
partial  partition,  could  not  be  allowed  19 
M.  267  ;  23  B.  184  Bxpl.;  77  P.  R.  1887  ;  12 
C.  566;  13  M.  275  ;  20  M.  243  ;  24  B.  128  re- 
ferred to.  SHEO  NATH  V.  PARMA  NAND 
75  P  WE.  J908-32  P-  R  1908-151  P.  L- 
£••  1908 

2  Adverse  possession  of  mortgage — Suit 
for  p^irtitioo  against  mortgagee--Omission 
to  include  in  cUim  joint  pr.-perty  in  plain- 
tiff's  possession  1.  P.  L.  R»  1902  col.  1971 
P.  I. 

3  Agreement  not  to  partition— How  far 
binding  against  heirs— Question  of  proprie- 
tary right.  A.  W»N.  1905  P.  24a-28  A.  185 
col.  015  P.  II. 

4  Award  directing— Stamp— Instrument 
of  partition  — Award  directing  a  partition. 
SI  B.  68  col.  873  P.  I. 

6  Betwecia  co  owners,  whether  injuriously 
affects  rights  of  tenants  possessed  before  par- 
tition.    5  A.  L   J.  237  col.  150O  P.  II. 

6  Between  a  co  sharer  and  ijar a dir— Tem- 
porary lease— Occupancy  holding  relinquishei 
in  favmr  of  ijma  laf—Expiiyof  ijara— Lund- 
lord's  right  to  khas  possession—Cosls. 

A  lessee  of  lauds  in  the  oocupation  of 
tenants  having  jotn  rights,  obtained  khas 
possession  of  the  ands^  with  their  consent 
for  indigo  cultivation. 

Held, — -that  the  lessee,  being  merely  a 
landlord  in  occupation,  did  not  acquire  oc- 
cupancy rigbt  in  the  lands,  and  the  lessor 
became  en  tilled  to  khas  possession  on  the 
expiry  of  the  lease. 

A  lessee  held  lands  under  three  separate 
temporary  leases  from  three  undivided  co- 
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sharers  of  the   Tillage.    On  the  expiry  of  one- 

of  the  leases,  the  lessor  in  q[UGPtion  sued  for 
khas  possession,  on  par  tit' on  of  his  separated 
share.  His  other  co-sharer.'^,  who,  with  the 
lessee,  had  been  made  parties  to  the  suit, 
raised  no  objection. 

Held— Ihixt  there  was  no  bar  to  a  decree 
for  partition  being  mule  in  tho  case.  24  0 
143  referred  to;  24  O   675,  1   G.  L   J   40  Appr. 

But  the  plaintiff  ought  to  pay  the  eniiro 
coats  of  the  partition,  as  a  fresh  partition  of 
the  entire  tnoiizah  may  be  necessary  on  tha 
expiry  of  the  other  lease.s.  RAM  IjOcHI 
KOERI  V.  HERBERT  COLLINGRIDGE. 
U  C  W  N  397-5  C  L  J  807. 

7  Between  Landlords— Whether  it  caa 
affect  the  rights  of  tenant.  2  A.  L.  J.  588 
col.  1533  P.  II.. 
t  8  Case,  transfer  of— Jurfsiiction— Court 
of  Judicial  Commissioner  — Revenue  Court, 
jurisdiction  of~7  O.  C,  142  col.  1396  P.  II. 

9  Commissioners,  member  of — Proposal 
of  schemes  by  Commissioner — Partition  suit, 
6  B.  L.  R.  586  col.  1606  P.  I. 

10  Common  land— Jurisdiction  of  Civil 
and  Revenue  Courts — Question  of  title — 
Measure  of  right.  46  P.  L.  R,  1906  col.  1454 
P.  II. 

H  Common  land— Partition— Land  used 
for  tsther&ing^  cattle. 

Common  land  used  by  the  co-sharers 
for  tethering  cattle  is  not  impartible. 
MAKHAN  SINGH  v.  ISHAR  SINGH.  136 
P  111906=118  PLR1906. 

12  Common  land — Giant  of  land  to  onali- 
kan-i  qabza— Owner' s  land  snb  merged — Right 
to  share—  Mauza  Pakka  Sandila,  District 
Muzaffdrgarh. 

In    1977   Government  made    a   grant    of 
waste  land  to    the  malikau  i  qabza    of  Pakka 
Sandila  village,    Muzaffargarh    District  to  be 
divided      hasab  rasad  raqba.     In      1892     the 
Revenue    Court   declined  to    allow    plaintiffs 
any  ahare  on  partition  on   the     ground    that 
they    were  not    then     the     owners     of     any 
land  in  the     village.     It    appeared     that    in 
1854  the  plaintiffs^  family   owned    140  bighas 
of  land    which   was   carried   away  by     river 
in  that   year   or  soon  after.     In    18S0  a  g,i:eat 
portion    of   the  village  lands  thit   had   pre- 
viously been  carried    away   re-appeared   and 
the   plaintiff's  took  possession   of    some  land, 
and  continued  to    remain  in  possession  of    it 
on    the  allegation  that   it    belonged  to  them, 
though  their    right  to    it    was  not     admitted 
by    other   land-holders   of  the   village. 

Held,  that  the  plaintiffs  were  entitled  to 
a  share  in  the  land  in  proportion  to  their 
original  land  in  the  village  for  their  rights 
as  owners  were  not  lost  by  submersion  of 
their  land.  AHMADYAR  KHAN  v.  SUL- 
TAN 128PLR1904. 

13  Conversion  of  suit  for  possession  in- 
to suit   for.     22  T  L  R    107   See    Possession. 

14  Custom- -^Aidow'a  right  to.  131  P 
L  R  1901   eoU  7^5   P  II. 

15  Decree — Execution  of  decree — Right 
oi  defendant  to  apply  for  execution.    28  P  R 
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1905—13  P  L  R  1905    col  :   661    P  II. 

16  Decree — Commissions,  appointment 
of — Courtfl  duty— Limitation — OrJor  refug- 
ing application  for  appoijitment  of  com- 
miti.^ionnr  to  affect  divisioa  property  by 
metes  and  bounds  in  partition  suit.  28  M 
127    co! :    1084    P  I. 

17  Decree — D'jclaration  of  shares  to  which 
plaintiff  entitled — Details  to  be  worked  sub- 
Bequoiitly  a  step  in  the  action  and  not  a  step 
in  aid  of  execution — Limitation.  2  M.L.J. 
265  col.  882  P.  IL 

18  Decree — Defendants  inter  see— Ues  judi 
cita — Suit  for  partition — Decree  not  executed — 
Fresh  suit  barred, 

Where  the  present  plaintiff  claimed  in  a 
previous  suit  as  defendant  partition  of  pro- 
perty in  dispute  and  a  decree  for  partition 
was  passed,  licld,  that  a  fresh  suit  for  posoes- 
Biou  of  I  bo  properly  allotted  to  him  by  the 
decree  in  the  former  suit  was  barred  under 
peotiou  13,  Civil  Procedure  Code.  5  Bom 
3'42\  J3  All,  300;  4  All,  481  ;  14  Cal.  644;  P. 
J.  Bom.  1898,  2).  132;  23  Bmi.  118,  referred 
to.  SONI  M.\GAN  LAL  DALSURH  RAM 
u.  IMUNSHI  Hi:\IAT  BHAI  CHOTABHaI. 
8  B   L  R  ,  94 

19  Decree— Execution  by  defendant— 
Court-fee — No  liability  of  defendant  to  pay. 
6  B.  L.  R.  8o4— 20  B.  79  col.  706  P  II. 

20  Decree  for— Liability  of  son  under 
decree  obtained  by  mortgagee  against  father 
— Mortgage  of  joint  family  property— Execu- 
tion of  decree.  4  0.  C.  93  col.  1176  P.  11. 

21  Decree  in  suit  for— Application  for 
effec!ing  partition-Execution  of  decrae-Gom- 
petency  of  judgement  debtor  on  a  subsequent 
application  for  execution  to  raise  objection 
on  ground  that  a  preceding  application  was 
barred  — Res-judicata.  47  P.  R.  1906  ool. 
1608  P.  I. 

22  Decree — Joint  estate  — Exchange  of 
separate  property  for  the  undivided  share 
with  the  co-sharer.  5  C.  W.  N,  724  col.  729 
P.  I. 

28  Decree  —Power  of  Court  to  order  sale 
instead  of  division.  10  B  L  R  23—32  B.  103 
col.  830  P.  1. 

24  Deed- Partition  already  completed  — 
Memorandum  in  bahis — Registration  Evi- 
dence.    33  P.  L.  R.  1905  col.  461  P.  II. 

25  Deed— Document  relating  to  both 
moveable  and  immoveable  properties.  119 
P.  L.  R.  1906  col.  477  P.  I 

26  Deed  — Application  to  file  a  private 
award — Rejection  of  such  application — Me- 
morandum of  appeal — Award  effecting  par- 
tition of  immoveable  property  used  for  pur- 
poses of.  S.  525  C.  P  C.  84  P.  R.  1907-184  P. 
L,  R.  1908  col.  137  P.  I. 

27  Deed— Award  by  arbitrator,  making 
partition  of  immoveable  property  of  over 
Ks.  100,  compulsorily  registerable.  Ill  P.  L, 
B.  1907  col.  476  P.  I. 

28  Deed — Award  affecting  immoveable 
but  unregistered  ligned  by  parties.    13  P  L  B 
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1907    See  Punjab  Tenancy  Acfc  (XVl  of  1887) 
Ss.  6,  6  and  10. 

29  Deed- Instruction  of-  A  ward --Instru- 
ment of  partition.  JGO  P.  L.  R.  19u6  col, 
481  P.  I. 

80  Deed  of  both  moveables  and  immove- 
able.s,  effect  of,  non  registration  of,  21  T  Ii 
R  199.  See  Registnttion  I^egulation  Travaa- 
coro  Act  Ss.  10  and  42. 

81  Deed,  not  regi.stcred,  value  of — Suit 
based  on  unregist<ired  dooumo'it  ^iiiadmis- 
aible  in  evidence,  effect  of,  admission  of  de- 
fendants 4  M  L  T  354.  See  Registration  Act 
III    of  1877    S  17. 

32  Effect  of,  as  to  right  of  pre  emp- 
tion — Viilage  community,  members  of.  7  O 
0  1.  See  Oudh  Act  XVIII  of  1876.  Oudh 
Laws    Act  S.  9  (3). 

33  Effect  of--On  joint  liability  of  tenants 
to  pay  entire  rent  to  landlord— Separate  suit 
for  rent  against  caoh  otlier,  whether  neces* 
sary.     12  0  W  N  563    col  1533  I'  II. 

84     Haq  Jelhansi—Waj ib-ul-arz. 

Held,  that  a  solitary  iv  ijiL'ul-ars  whe- 
ther prepared  before  or  after  Act  XVII  of 
1876,  cannot  be  accepted  as  sufficient  proof 
of  a  custom,  even  when  not  rebutted  by 
other  evidence  or  not  shown  to  have  been 
irregularly  prepared,  but  it  may  be  presumed 
of  a  wnjih  ularz  prepared  under  Regulaiioa 
VII  of  1822  or  under  the  Circular  Order 
of  the  Chief  Commissioner  issued  in  1863 
and  1864,  until  the  contrary  is  shown,  that 
it  was  regularly  prepared  and  that  it  is  a 
correct  record  of  a  local  custom. 

Held,  that  the  ivajib  ul  ars  must  be  taken 
to  be  as  it  stands  and  that  it  is  not  open 
to  the  Court  to  fix  the  amount  of  J^//ia7i5i 
when  the  record  of  the  custom  shows  that 
tbo  amount  had  never  been  fixed.  It  is  of 
the  essence  of  a  valid  oastom  that  it  shall  ba 
binding  upon  the  parties  concerned  and 
not  binding  only  to  the  extent  to  which 
one  of  the  parties  may  choose  to  submit 
to  it.  THAKUR  JANG  BAHADUR  SINGH 
V.   THAKUR   JAGDEO     BaKHSH.     IOC 

301. 

See  for   other  facts  col  219  P  I. 

35  Hindu  Law— Ses  Hindu  Law  Partition 
col:    1242  to  1254    P  II. 

36  House  latrine  — Common  us''r--G  inpe^i- 
sation  for  the  mle»of  a  latrlneiandxfor  jpatajge 
thereto. 

The  plaintiff  and  the  defendant  who  are 
brothers  partitioned  their  dwelling  house  in 
1893  and  at  the  time  of  partition  it  waa 
arranged  that  each  brothar  should  enjoy  the 
use  of  the  house  latrine  and  tot  the  passage 
thereto. 

The  plaintiff  brought  the  present  suit  for 
a  partition  of  the  latrine.  The  first  Couit 
held  that  the  arrangement  for  common  user 
wfts  equivalent  to  a  partition  and  could  not 
be  disturbed.  The  Lower  Appellate  Court, 
applying  the  provisions  of  the  Pnrtition  Act, 
1893  to  the  case,  sanctioned  the  sale  of  the 
latrine  and  passage  to  the  plaintiff  and  award- 
ed the  sale  proceeds  as  compensation  to  tho 
defendant. 
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Held,  that  the  Partition  Act  did  not  apply, 
that  tho  latrino  had  in  ortcct  alroady  boon 
partitioned  and  that  tlio  plaintiff  waa  not  on- 
tithid  to  tho  relief  askod  for.  SETH  JADIA 
SUNAR  V  BALDKO  PRASAD  SONAR.  J7 
CP  LR  1904?  45 

37  llousQ  proporty  and  business— Widow's 
right  to  inherit  husband's  sharo.  93  P  L 
U  I'JOTcol  >   701  P  II. 

88  Joint  ostate-Mortgagoo's  right  to— 119 
P  L  R  1903.  See  Punjab  Laud  Revenue  Act 
XVII  of  1887  Ss.  116,    117, 

89  Joint  family.  Sec,  Hindu  Law— Joint 
family    col:    122G,  1227  P  II. 

40  Joint  family  property-Suit  for-l  arties 
—  Parties  to  suit  for  partition.  10  0  0  32  col  : 
1747  P  11. 

41  Joint  proporty Portion    omitted    by 

mistake— Fresh  suit  for  partition  or  joint 
possession  if  mniutaiuable  —  Oo-owner — Ad- 
verse possession  by.  12  0  W  N  127  col  :  650 
P  II. 

42  Joint  property,  suit   for— Costs,  appeal 
for — Appeal  if  and  when  maintainable — Prin 
ciple,  matter  of — Lessor  and  lessee,  liabilities 
of— To  pay  coats  -Apportionment.     5   0  L   J 
642   col  :   682    P  II. 

48  Jurisdiction,  Civil  Court-Plaintiff  direct- 
ed in  partition  proceedings  in  Revenue  Court 
to  have  his  title  established  in  Civil  Court 
122  P  L  R  1906   col  ;  1423  P  I. 

44  Jurisdiction— Civil  and  Revenue  Court 
—Partition— Civil  and  Revenue  Courts— Ju- 
risdiction-A  W  N  1808  P  274  Col  1462  P 
II. 

46  Jurisdiction  of  Civil  and  Revenue  Courts 
i^W  P-Act  XIX  of  1873,  Ss.  132,  24.1  d  Act 
(III  of  1901,  S.  :i33  (k). 

A  whole  village  being  under  partition 
in  the  Revenue  Court,  was  directed  to  be 
divided  into  26  mahals,  one  of  which,  the 
mahal  of  the  uon -applicants  for  partition, 
should  consist  of  12  pattis.  But  rightly  or 
wrongly  land  which  should  have  formed 
part  of  the  mahal  of  the  non-applicants 
was  allotted  to  one  of  the  other  mahals, 
held,  that  this  was  a  question  relating  to 
the  partition  or  union  of  mahals,  and  the 
remedy  of  the  party  aggrieved  was  an  appoai 
against  the  order  confirming  the  partition 
and  not  a  suit  in  the  Civil  Court,  20  A  W 
3Sl  11  Dis.  TIRBBNISAHAIu.  JAGANNATH, 

6  A  L  J  725. 

46  Jurisdiction  —  Partition— Question  of 
title  See  104  P  R  1906  (Punjab  Act  17  of  1887) 
S.  158. 

47  Landed  property— Objection  to  parti- 
tion—Claim for  improvements — Title — Ques- 
tion of-Questioa  of  title--17  0  P  L  R  1904 
P  5  Col  806  P  II. 

48  Lands  not  paying  Revenue  to  Govern- 
ment, suit  for  pending  till  final  decree 
passed,  ordering  division  by  metes  and  bound 
— Competency  of  Court  to  pass  such  decree 
of  its  own  accord  —  18  M  L  J  28  ()o\  1607 
PL 

49  Limltatioa— E^aaimidac-Suiti  agaiiaat 
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Bonamidar  when    no  fraud   committed— 3  P 
It  1900  Col  1174   F  1. 

60  Lists  of  money  bonds  and  lands  pre* 
pared  by  members  of  a  jjint  Hiridu  family 
indicating  what--Portion  has  gone  to  the 
sharo- 10  BLR  728  See  Stamp  Act  (II  of  1899) 
S  2  cl  15. 

51  Mahomedan  Law.  See  Mahomedan  Law 
—Partition  col  1080  P  II. 

52  Mahomedan  Law  -Partition  suit  decree 
— Infants  Nonparties,  if  bound— Dow  er^-^Ag* 
reement  by  father  for  minor  ton— Intention-- 
Khanadainad — Pin  money, — Limitation — Exe- 
cutor a  trustee — Costs. 

The  minor  heirs  of  a  Mahomedan  mo- 
ther, not  parties  to  a  partition  suit,  for  her 
share  in  her  father's  estate  and  continued 
after  her  death  by  her  husband  as  her 
executor,  and  whose  interests  were  not  legal- 
ly protected  at  tho  time  of  partition,  are 
clearly  entitled  to  have  tho  matter  gone  in- 
to again.  But  the  division,  as  then  made, 
should  not  be  disturbed  more  than  is  abso- 
lutely necessary  properly  to  adjust  the  in- 
terest  of  the    heirs. 

If  the  prompt  portion  of  a  dower  was 
not  claimed  by  the  wife  in  her  life-time, 
the  same,  on  her  death,  together  with  the 
deferred  portion  thereof,  becomes  available 
to  her  estate,  vasts  in  her  executors  and  pas- 
ses  on   to    her   heirs. 

A  Mahomedan's  executor  takes  the  whole 
estate  of  the  testator  by  virtue  of  the  Probate 
and  Administration  Act  and  is  a  trustee  for 
the  whole  estate.  9  C  W  N  938—33  U  11  fol- 
lowed. 

If  the  executor  of  a  deceased  Mahome- 
dan woman  is  her  husband  who  had  to  pay 
her  a  certain  dower,  he  cannot*  avail  him- 
self of  the  ordinary  period  of  limitation  o£ 
three  years  as  a  simple  debtor  and  avoid 
the  payment  of  the  dov?or  to  the  heirs  of  the 
deceased. 

A  father  has,  under  the  Mahomedan  Law, 
the  poWer  to  make  a  contract  for  dower  on 
behalf  of  his  infant  sons  and  the  contract 
so  entered  into  is  binding,  even  though  it 
was   made   after   the   marriage. 

The  dower  named  in  an  agreement  must 
be  paid  irrespective  of  the  husband's  means 
and  the  husband  cannot  be  allowed  to  go 
into  evidence  to  shov/  that  the  parties  to  the 
contract  did  not  mean  to  insist  upon  the 
payment  of  the  dower  but  something  else.  2 
A    573    followed. 

Money  agreed  by  the  husband)  at  tho 
marriage,  to  be  paid  monthly  to  the  wife  as 
pan  dan  (pin  money)  was  considered  to  be 
in  the  nature  of  a  personal  allowance  ;  and, 
if  the  wife  failed  to  claim  and  recover  the 
same  during  her  life  time,  her  heirs  could 
not,  after  her  decease,  recover  the  same  from 
her  husband  as  a  part  of  the  assets  of  heU 
estate. 

If  .the  hearing  of  a  partition  suit  waS 
prolonged  entirely  on  account  of  contentions 
raised  by  a  defendant  in  which  he  failed,  he 
was  ocdticed,  to  pay  to  all  parlies  the  oosts  at 
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hearing  on  subsequent  days  after  tho  first 
day.  BAZIU  ALI  v.  IIAFIZ  NAZIR  ALL 
18  C  W  N  153. 

52  (ai  Maintain  ability  of  suit— Execution- 
tale  of  undivided  share  —  Insolvtnt— Judg- 
ment-debtor—Assignees  suit  for  'partition 
against  auction  •purchaser. 

The  judgment-debtor  was  a  member  of 
a  joint  Hindu  family  and  his  undivided 
share  in  the  ancestral  immoveable  property 
was  sold  in  execution  of  a  money  decreo 
and  the  purchaser  conveyed  his  right  to 
the  plaintiff.  Prior  to  the  execution-sale  the 
judgment-debtor  had  become  an  insolvent 
and  all  his  property  had  vested  in  the 
Ofiftcial'Assignee  under  S  7,  Insolvency  Act. 
On  the  plaintiff  bringing  a  suit  for  partition 
and  possession  of  the  share,  held,  that 
as  soon  as  an  order  had  been  made  under 
S  7,  Insolvency  Act,  vesting  property  of  a 
judgment-debtor  in  the  Official  Assignee,  the 
tho  judgment— detor  had  no  saleable  interest 
in  such  property,  and  that  as  such,  the 
plaintiB's  suit  could  not  be  maintained.  (3 
B  437  11  0  L  R  889  Ref.  30  M  145  not 
fol.)  SUNDRAPPAYAR  u.  RAMA,  ARU, 
ARU,  RAMA  ARUNACHBLLA  OHBTTIAR. 
4MLTI88. 

58  Suit  for— Separate  leasee  by  different 
to- sharers  of  lands  in  their  exclusive  possession 
— Right  of  one  lessee  to  have  joint  possession 
toilh  another— Partition. 

In  this  Case  the  oWners  of  an  ejriiali  rnahal 
severally  leased  out  lands  in  the  exclusive 
possession  of  each  to  different  lessees.  One  of 
the  lessees,  having  obtained  his  lease  on  the 
bona  fide  belief  that  the  land  covered  by  it 
belonged  fn  its  entitety  to  his  lessor,  loclaim- 
ed  and  improved  it  and  was  then  sued  by  the 
other    for  joint  pocsession. 

JETeitZ,— That  it  would  be  inequitable  to 
give  the  plaintiS  the  relief  be  aeked  for  and 
his  proper  remedy  was  to  bring  a  suit  for 
partition.  SYED  ALI  v.  NAJAB  ALL  U 
C  W  N  143. 

54  Method— Ooiirfe  ban  allot  to  the  share 
of  one  co-parcener  property  ali(3nated  by  him, 
if  interests  of  other  coparcaners  allow  it  — 
Powet   to  afiect  partition.     17  M  L  J  617  col  : 

'roi  P  I. 

55  Mode  of— PavLition— See  Punjab  Act 
XVII  of  1887   Ss.  110  &  116. 

58  Mortgage  of  undivided  property  by 
a  joint  owner  —  Remedy  for  mortgagee  of 
joint  property— Of  joint  property  by  a  li- 
ability of  share  of  mortgagor— Effect  of. 
10    P   L   R  1906  -^  2  P  R  1906  Col    1795  P  II. 

57  Mortgage  of  undivided  share  ~  Allotment 
onpartition— Charge  for  owelty  money— Pri- 
ority. 

Unless  the  partition  of  a  joint  estate 
was  unfairly  or  improperly  made  to  defeat 
the  claims  of  creditors,  the  sharers  theteof, 
who  have  to  receive  sums  of  money  by 
way  of  owelty  from  a  co-sharer  under  a 
partition  decree,  creating  a  charge  on  the 
ftllotment  made  to  him,  have  priority  over 
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the  mortgagees  of  his  undivided  share  in  tho 
joint   estate. 

The  fact  that  the  mortgagor  co-sharer 
entered  into  possession  of  the  allotment 
made  to  him,  before  paying  the  owelty-mooey 
for  which  there  was  a  charge  created,  did 
not  alter  or  affect   the   position.      SHAHEB- 

ZADAH    Mahomed  .kazim   shah    v. 

ROBERT   SAVI    HILLS.     12  C  W  N    373  = 
35 C  388. 

See  <:ol  2138  P  I 
68    Mortgaged    property  —  Effect    of— Of 
joint   property — Partition   of  mortgaged    pro- 
perty—Estoppel—132   P  L   R    1906    Col  1796 
PII. 

59  Mortgagees  right  to— 119  P  L  R  1903 
See  Punjib  Laud  Revenue  Act  (XVII  of  1887) 
Section  115  and  117. 

60  Occupancy  holding— Joint  holding — 
Survivorship-Succession  of  occupancy  righta 
—Partition— 11  P  L  R  1903—6  P  R  02  See 
Punjab  Tenancy    Act  (XVI  of  1887)  S  59. 

61&62  Of  holding— Alienation  for  main- 
tenance and  pilgrimage  to  take  ashes  to 
Ganges— 19  P  W  R  1907  Col  1290  I'  II. 

63  Of  land— Partition  of  land— Rights  of 
co-sharer— 2  0  G   51  Col  1032  P   I. 

64  Order  declaring  right  of— And  the  pro- 
perty to  be  partition  suit — Omission  to  ap- 
peal from  such  order,  effect  of,  as  regards 
appeal  from  final  decree— 49  P  R  1902  Col 
1048  P  I. 

65  Partial  partition— Certificate  of  sale — 
Where  boundaries  are  specified  and  th3  area 
is  varying— Presumption  as  to  area.  27  M. 
361-14  M.  L.  J.  1904  col.  1171  P.  I. 

66  Partition,  partial— Co-otoners,  not  mem- 
bers of  joint  family  can  sue. 

A  co-owner  of  an  estate  sued  i>he  other 
Co-owners  for  partition  of  ohowkidari  chak- 
ran  lands  of  one  village  only  of  the  estate. 

iJeW,  that  the  reasons  agaiost  the  par- 
tial partition  of  joint  family  property  did 
not  apply  to  such  a  case  and  the  suit  was 
maintainable  28  A.  39  P.  7  0.  577  commented 
and  10.  L.  J.  40  relied  on.  SYED  HaBIBUR 
RASUL  ABDUL  PAIZ  v.  ASHITA  MOHAN 
GHOSH,  12G.W.  N-640- 

67  Partial  partition— Share  in  space — 
Money  value  of  the  shares  :  — 

It  is  a  leading  principle  of  la\^  in  cases 
of  partition  that  when  several  prrsons  ara 
Co-owners  or  co-sharers  of  immoveable  pro- 
perty, partition  should  be  effected  between 
them  by  giving  to  each  his  share  in  specie, 
as  far  as  is  practicable.  The  right  of  oach 
sharer  is  to  his  slice  of  the  property,  and  not 
merely  its  money  value.  What  has  to  be 
borne  in  mind  in  effecting  a  partition  dec- 
reed by  a  Court  is  not  the  convenience  of  ouo 
party,  but  the  convenience  of  all  the  parties 
and  the  partition  should  bo  made  so  as  to  be 
equitable  to  all  of  them.  MOHOMED  v.  HA- 
Jl  7  B.  L.  R.  482. 

68  Partial  partition— Shares  of  some  mem- 
bers exonerated  from  sftl«— Junior  member 
by,  as  manager.  Effect  of  Court  o^der  29  O- 
797  col.  2129  P.  I. 
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69  Partial  partition— Suit  for— Adverse 
poeseseioD— Omission  to  include  in  claim 
joint  property  in  plaiutifls  possesBion.  IP. 
L.  R.  1902  col.  1971  P.  I. 

70  Partial  partition  -Suit  for  landa  in 
possession  of  tenants- Maintainability.  *26  M 
78   col  :    1248  PII. 

71  Partition— Waste  lands  and  trees.  5  0 
W  N  185.  See  Regulation  III  of  1872— Mai 
raiyati   interest. 

72  Perfect— Right  of  owner  of  one  mahal 
to  pre  empt  as  against  vendee  of  another 
— Member  of  village  community.  7  0  C  275. 
See   Oudh  Laws    Act   (XVllI    of    1876;    S.  9. 

73  Plaintiffs  suit— Dismissed  one  of  the 
defendants  in  the  suit  applying  to  have  his 
share  partitioned  ofi — Contention  disallowed 
-Practice.  8BL  R  758—31  B  271  col: 
275  P  II. 

74  Portion  of  ]oent-estate — Suit  for— if 
maintainable  — Ijardar,  if  a  necessary  party 

A  suit  for  a  partition  of  a  portion  of  a 
joint-estate  is  maintainable  when  such  por- 
tion is  the  only  property  held  jointly  by  the 
plaintiff  and  the  defendants,  although  the 
defendants  may  be  jointly  interested,  with  or 
without  other  persons,  in  the  remaining  por- 
tion of  the  estate.  7  C  153,  20  C  379,  20  C 
682  F.  7  0  577  and  24  C  725,  Distd,  24  0  575, 
Disc. 

When  the  malik  has  been  made  a  party 
to  the  suit,  the  ijardar  under  him  is  not  a 
necessary  party.  RADHA  KANTA  SHAHA 
V.   BIPRO   DAS  ROY.    1  C  I  J  40- 

75  Preemption — Cause  of  action-Claim 
by  CO  sharer-Partition  of  joint  hoidiog  after 
gale,  lent  before  suit— Effect  of  32  P  R  1902. 
See   Pur  jib  Laws  Act   flV  of.  1872)  S  12. 

76  Position  of  CO  sharers  after-Partition 
— M-^-ncber  of  village  community  not  residing 
in  the  village  in  which  he  has  rights  in  land. 
7  0  0  19  col  :  663  P  I. 

77  Procaedings-Civil  Courts-Jurisdiction 
of  Civil  and  Revenue  court- Partition  pro- 
ceedings—Question of  title.  2  P  L  R  1901 
col  :    1441  P  11. 

78  Proceedings— Revenue  Court  to  try 
question  of  title  Partition— Jurisdiction  of 
Court.     146  P  L  R  1902  col  1473    P  II. 

79  Proceedings — buit  for  a  declaration 
that  an  orchard  on  a  portion  of  the  village 
common  laud  was  planted  by  plaintiff  alone 
at  bis    own  expense.     91   P  L  R  1908. 

See  Punjab  Courts  Act  XV 111  uj   1884  S  3. 

80  Proceedings,  mistakes  or  omisiou  in 
— Suit  for  possession  of  land  allotted  on 
partition  by  Revenue  Court.  10  0  225 
col    1434    P  II. 

81  Right  of  a  person  to  ppply  for  parti- 
tion under  decision  of,  can  be  given  by 
Civil  Court  as  on  a  question  of  title.  135 
P  L  R    19060  See  Partition. 

82  Property,  claim  to— Causes  of  action 
distinct — Budhist  Law— Suit  for  divorce — 
— Budhist  Law.  1  L  B  R  1900—02  P  7  col 
241    PII. 

88    Proprietary    body— Tenant— Lambar- 
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dars— Collootion   of    rent,     14  0  P  L  R   1901 
P  33  col  2087   P  II. 

8i  Punjab  Tenancy  Act  8.  6 — Benamie 
purchase  suit  against  assignee  from  certified 
purohaBor--4  P  R  1904—28  P  L  R  1904  ool 
1175   P  1. 

85  Right  of  a  putnidar  of  a  small  share  of 
an  estate   to  claim  partition. 

In  the  absence  of  proof  of  inconveni- 
ence to  other  co-sharers,  a  putnidar  whosa 
right  extends  over  only  a  fractional  share 
of  one  of  many  mouzahs  in  the  zemindary, 
is  entitled  to  maintain  a  suit  for  partition. 
Radha  Kanta  Shaba  v,  Bipro  Das  Roy,  1 
C  L  J  40,  and  Barahi  Debi  v.  Debkaminl 
Dobi.  I  L  R  20  Calc,  682,  referred  to.  UMA 
SUNDARI  DEBI  v.  BENODE  LAL  PAK- 
RASIII,  ILR84C1026. 

86  Question  of  title — Order  of  Revenue 
Court  containing  adjudication  upon — De- 
cree—Appeal. 6  0  0  372.  SeeN  W P  Act  III 
of  1901  No  18. 

87  Registration  of  award  operating  as 
instrument  of.  160  P  L  R  1906  ccl.  481 
P   I. 

88  Right  incident  to  that  of  go  owners 
—Agreement  not  to  partition  for  an  inde- 
finite period,  not  enforceable.  5  A  L  J  672 
col  649  P  II. 

89  Right  of  proprietors  to  partition  com- 
mon land  used  for  tethering  cattle — Whe- 
ther open  to  partition  among  proprietors, 
136  P  R  1906.    See  Partition  No  11. 

90  Right  of  purchaser  of  portion  only  of 
shamilat  land  to  claim  partial  of  it.  82  P  R 
1908.     S^e  Partition  No.  1. 

91  Settlement  of  account,  suit  for— Court- 
fee— Valuation  of  Claim — Plaintiff  not  en- 
titled to  fix  arbitrary  value  of  his  claim. 
28  P    R  1903  -  65  P  L  R  1903  col  101  P    I. 

92  Shamilatdeb  including  the  land  which 
had  been  a^^signed  to  an  ala-Lambardar  in 
vinud  Of  his  office— Compensation  for  dis- 
turbance or  improvements.  9  P  R  1902  col 
505    P  I. 

98  Partition—Principles  to  be  applied  in 
effecting  it — Share  in  specie— Co  sharer.  Eight 
of. 

It  is  a  leading  principle  of  law  in  cases 
of  partition  that  where  several  persons  are 
co-owuers  or  co  sharers  of  immoveable  pro- 
perty, partition  should  be  effected  between 
them  by  giving  to  each  his  share  in  specie, 
so  far  as  practicable.  The  right  of  each 
sharer  is  to  bis  slice  of  the  property,  not 
m«rely   its   m«)ney  value. 

What  has  to  be  borne  in  mind  in  ef- 
fecting a  partition  decreed  by  a  Court,  ia 
not  the  cuijvenience  of  one  party  but  tba 
convenience  of  all  the  parties  and  the  par- 
tition should  be  made  so  as  to  be  equit- 
able to  all  of  them.  MAHOMED  IBRAHIM 
HAMEDADE  v.  HAJI  MAHOMED  IBRA- 
HIM.   7BLR482. 

94  Subsequent  to  mortgage  of  a  share — 
Suit  for  redemption  — Mortgagor  entitled  to 
docree   fox   pubsession  of  au  undivided  share 
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only   and    nofe  specific    plots.     A  W  N  190&  P 
7.     See   Mortgage   No   5G5, 

96  Succession  of  occupancy  right.s— Joint 
holding — Survivorship  —  Occupancy  holding 
—11  PJ.R  1903  Col  1387  See  Punjab  Tenancy 
Act  (XVI   of  1887)  hSa. 

96  Suit  in  Civil  Court  for  declaration 
— Jui-isdiction  partition— A  W  N  (1007)  P  175 
See   N  VV  P  Act  III   of  1901  No  21. 

97  Suit — Priliminary  decree — Execution 
of  decree— Proceeding  ia  suit — Limitation  — 
Bes  iudicata-86  P  L  R  1907—47  P  R  1906 
Col  1(308  P  I. 

98  Suit— By  transferee  of  a  partition  as 
opposed  to  a  transferee  of  a  share  of  the 
whole  — Maintainability  of — Right  so  sua  for 
partition  —  14  M  L  J  14—27  M  361  Col  568 
PI. 

99  Suit— Claim  for  compensation  for  im- 
provomeuts  and  disturbance— 70  P  L  R  1902 
3  P  R  1902   Col  1457  P  II. 

100  Suit — Comraissiooers  report— Modi- 
fication—Courts  jurisdiction  to  modifiy — 
2  A  L  J  709—28  A  75-A  V/  N  1905  P  188  Col 
1G06  P  I. 

101  Suit  for — Question  of  titl«  — Dismissal 
of  objection — Appeal  — Civil  Court's  partition 
—7  0  0  IGl  Col  1430  P  II. 

102  Suit  for  —  Denial  by  defendant  of 
plaintiSs  title— Effect — Fixed  fee  or  adva- 
lorem  fee— 12  C  \V  N  37—6  0  L  J  651—3  M 
LT  33  Col  712  P  II. 

103  Suit  for  —  Jurisdiction,  yalue  of,  is 
the  value  of  the  entire  estate  sought  to  be 
partitioned~4  C  L  J  509  Col   762  P  I. 

104  Suit  for — Of  joint  property  by  one 
CO  sharer — Right  of  other  oo-sharer  to  ob- 
tain possession  of  shares  allotted  to  them. 
82  P  R  1905-13  P  L  R  1905  Col  661  P  I. 

105  Question  of  title— Revenue  Act  XVII 
of  1S76  Ss.  74,  75— Decree— Appeal. 

The  respoudeuts  claimed  a  perfect  par- 
tition of  their  share  in  a  certain  mahal.  The 
appellants  objected  to  the  pirtitioa  of  some 
land  of  which  they  claimed  to  be  the  sole 
owner.  The  Assistant  Commissioner  dis- 
allowed the  objection.  The  appellant's  appeal 
to  the  District  Judge  having  been  dismissed, 
they  appealed  to  the  Judicial  Commissiooer 
raising  the  objection  that  the  Assistant  Com- 
missiooer did  not  draw  up  a  decree  giving 
efiect  to  his  decision. 

Held,  that  a  Deputy  Commissioner  or  an 
Assistant  Commissioner,  trying  a  question 
of  title  raised  in  the  course  of  hearing  of  an 
application  for  partition  under  section  74, 
Oudh  Land  Revecue  Act,  was  not  bound  to 
have  a  formal  decree  drawn  up  embodying 
the  result  of  his  ordor  or  deoision,  and  that 
an  appeal  will  lie  from  his  order  or  decision 
under  st^ctio-n  74,  Oudh  Land  Revenue  Act  — 
BHUP  KUaR  v.  SHEO  SINGH^  4  Q.  C-, 
298. 

106  Question  of  title— Jurisdiction— Ap- 
peal to  District  Judge.  2  O.  C.  359.  See  Reve- 
nue Act  XVIII  of  1876  (uudh)  S.  74. 

107  ^liit  for  possession  of  laud  as  com- 
p&nsatioa  Jurifidictioa  of  Civil  Court— Ooa- 
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tract  made  in  course  of  pirtition  proceeding 
Specific  potforraance  of  contract.  4  O.  C. 
289  col.  136  P.  I. 

109  Suit  for  possession  of  land  allotted 
on  partition  by  Revenue  Court  — Mistakes  or 
omissions  in  partition  proceedings.  1  O.  G. 
225  col.  1434  P.  II. 

110  Suit  for  possession  of  Shamilat  land — 
Wrong  entry  in  Revenue  Rtcorda— 151  P.  L. 
R.  1900  col.  1923  P.  I. 

111  Suit  for— Preliminary  order  Appeal — 
Court-fees  to  be  paid  on  appeal— Estoppel  by 
conduct— Relief  in  equity  — Condition  lor 
seeking.  150  P.  R.  1908  col.  438  P.  I. 

112  Partition  Act  (IV  uf  1893),  Section  2. 
There  is  nothing  in  Section  2  of  the  Par- 
tition* Act  to  limit  its  operation  to  cases  ia 
which  no  order  defining  the  share  of  the 
plaintiff  and  directing  partition  has  beea 
passed.     KADIR  BaCHA    SAHIB  v.  ABDUL 

RahiMaN  saheb.    24  M-  639. 

113  Suit— Pleadi)Ujs- Plaintiffs  not  aUowed 
to  set  up  in  appeal  a  case  ijiconsistent  with 
that  upon  which  they  came  into  Court. 

Where  in  a  patition  suit  the  plaintiffs — 
appellants— came  into  Court  alleging  joint 
possession  along  with  certain  other  plaintiffs, 
of  a  certain  share  and  the  lower  court  de- 
creed the  appellant's  claim  only  ao  far  ag 
their  claim  in  the  plaint  was  concerned 
while  founding  that  the  other  plaintiffs 
who  are  not  appellants  were  not  entitled  to 
partition  by  reason  that  they  were  not 
in  possession  of  the  property  within  12 
years  prior  to  suit  and  the  appellant  plaia- 
tiffs,  consequent  on  that  finding  claimed  ia 
appeal  a  share  in  the  property  disallowed 
to  the    others; — 

Held,  that  the  granting  of  the  plaintiffs- 
appellant's  prayer  would  involve  the  grant- 
ing of  a  decree  on  a  ground  inconsistent 
with  the  case  set  up  by  them  in  their 
plaint,  and  therefore  refused.  25  A  453 
dist.— BAHI  KHAN  v.  SHER  ALI  KHAN, 
1904  A  WN33  =  28  A  83. 

114  Suit— Party— Co-putnidar  and  not 
darputuidar  necessary  p^rty.  7  C  L  J  449— 
C  W  N  670   See  parties   No  74. 

J15  Suit- Preliminary  decree— Pinal  de- 
cree—Appeal— Objection  to  preliminary  de- 
cree, admissibility   of.  col:   875     P  II. 

116  Suit  for— Remand— Appeal— Court- 
See.    AWN  (1903)   P  40   col    1673   P  I. 

117  Suit— Right  of  suit— Division  to  be 
final -Right  of  person  holding  temporary 
or  qualified  interet.  9  C  W  N  699  col  1249 
PlI. 

118  Suit  to  enforce  right  to  share  in  joint 
family  property- Valuation  for  purposes  of 
jurisdiction  and  coart  =  fee.  101  P  R  1903 
col  :  101  P  I. 

119  Tenants  holding  to  separate  share  m 
which  ho  has  no  occupancy  rights,  82  P  L 
R  190-i.    Sea  Oceupar.cy   right  No  27- 

120  Test  of — Stranger  assisting  a  suit 
whela  bound— A  judgm.ant  when  binds  siuc- 
ceediDSshebait-Eitiusaiahnient  of  title.    Q 
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CL  JG21  ool:  9G2  P  II. 

121  Wall,  erootion  of— Right  of  aftopted 
BOD  in  bis  natural  father's  ostato-Jots  ot  pani- 
pat,  Karual  Diatriot.  101  P  L  U  1907-lOQ  P 
R  1906  ool :   773  P  II. 

Partitiou  Act  IV  of  1893. 

1  See  Act  If  of  1893— Partition  Act  col : 
831,  381  P  I 

Partition  Estate  Act   VIII  of  1976 
(Gengral.) 

1  Sec  Bengal  Act  VlII  of  1876  (I)mgpl\ 
Estates  Act  col  :  64—65  P  I. 

Partner- 

1  Authority  to  settle  acoounts— Recipro- 
cal demands.     26  M  186  col  :  377  P   U. 

2  OPC  Act  Y  of  1908  0  IB.  1-S.  26.- 
t'arties— Partners. 

Where  the  plaintif's  partner  claiijied  to 
Ipe  made  co-plaintift,  but  the  latter  refused 
to  join  him  and  the  suit  was  dismissed. 

Reld,  that  the  order  of  dismissal  was 
xight.  HUSSAIN  KHAN  u.  HIRA  LAL- 
X89  P  L   R  1908 

3  Liability  of  retiring.  137  P  L  R  1908 
col:  633  PH. 

4  Railway  companies— -Through  traffic 
ticket  issued  by  each  company.  3  B  Ij  R 
260  col :   828    P  I. 

5  Rights — Agency — Acknowledgemeut-r- 
Limitation.     3  5  L  R  144,  col  :  1785  P  I. 

6  Settled  accounts — Error— Re-opening 
surcharged  falsification— General  words  of  re- 
lease what  passes,  li  C  W  ^  776  col :  21 
PI. 

7  Suit  on  behalf  of,  or  against— firm.  4  L 
B  R  1907  P  23  col ;  2078    P  I- 

8  Survi\!ring  partner,  liability  of-Purchase 
by  — of  deceased  partner's  property.  9  5  li  R 
606   col:  229  Pi: 

PartuersMp 

1  Account—Suit  again^  manager  for  ac- 
counts  without  asking  dissolution  of  ^art' 
nership. 

It  ia  a  sound  general  prinGij)le  that  one 
partner  sh,ouuld  not  be  allowed  to  sue  a  cOr 
partner  for  an  account  without,,  at  the  sanxe 
time,  claiming  a  final  settlement  of  all  ques- 
tions between  them,  and  a  dissolution  of 
partnersbip.  But  the  general  r^ule  is  clearly 
subject  to  exceptions.  Where  the  parties 
were  partners  in  respect  of  certain  contracts, 
and  in  addition  to  being  a  partner,  the  de- 
fendant was  also  manager,  receiving  remu- 
neration for  his  services  as  such  and,  the 
plaintifis  sued  him  to  have  an  account,  ren- 
dered of  his  stewardship,  alleging  that  he 
bad  not  acted  straigthforwardly  in  respect  of, 
his  m.anagement  of  the  partnership  aSairs,. 
held,  that  the  snit  was  m,aintainable,  and  it 
was  not  necessary  for  the  plaintiffs  to  have  ! 
prayed  for  a  dissolution,  of  partnec&hip  ' 
AZIMKHAN  V.  MUHAMMAD  RIAZ'IJD. 
DIN.  110  p.  R  1901. 

2  Account  hooka — ^Entries  in  them   bind 
iog  on  partuets  later  sq—A.  partner  can  sur 
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charge  falsify  the  account — Partner.  10  B 
L  R  811  col:  988  P  11. 

3  Accounts  —  OoDfusion  of  prl7ate    and 

joint  interest 

4  Advance  by  partner— To  partnership, — 
Right  of  suit— Account.     256-06   col:  382  P  I. 

&  Agreement  of —  Entered  into  by  licensee, 
whether    valid.     114   P  R  1906  col:   275   P  L 

6  Assignment  of  his  share  by  a  partner — 
Liability  of  assignee  on  admission  for  debts 
owing  by  the  firm.  107  P  R  1907  ool:  35T 
P.  I. 

7  Attachment  of  joint  property  of  part- 
nership-Procedure. 9B  L  R  5^0  Col  1478! 
PI, 

8  J^atai  Partjierehip—TenantSjectmen^ 
— ]^abul%at— Share  of  profits. 

The  sharing  of  gross  returns  does  not 
of  itself  create  a  partnership.  GANOO'  &i 
BHIWA  V.  MUKUND  KRISHNA  BRaH- 
MAN     I4CPLRI90IPI2. 

9  Cu7nmon  member— Partnership— Common 
partner  of  two  firing— Suit  by  one  firm  againsii 
the    other. 

Where  ao  individual  is  a  common  part- 
ner in  two  firms,  no  action  can  be  brought, 
by  one  firm  against  the  other  upon  any 
transaction  between  them,  while  such  in- 
dividual is  a  comm,on  partner,  as  the  same- 
individual,  even  in  two  capacities,  cannoti, 
be  both  plaintiff  and  defendant  in  one  andj 
the  same  action.— 3  B  1.  R  227  S  0  25  B  606. 
followed.  KASHI  NATH  KEDARI  v.  GANE- 
SHA  HA^I.     26  B  739. 

10  Continuance  of  the  business  afteij- 
death  of  one  partner— Use  of  capital  of  the 
deceaseds  partner  — Liability  of  partnership, 
to  the  heirs  of  the  deceased— Share  in  pro.-. 
fits.     25  M  26  Col  1,747  F  I. 

11  Cultivation  ofc  land  —  Suit  by  a  co- 
share  for  share  of  profits— Jurisdiction  oi& 
Civil  or  Revenue  Court.  80  P  B  1914  Col  1465, 
?XI. 

12  li>Qath  of  the    partner— Liability  of  hia 

estate  for  subsequent  losses— Heir  not  liable, 
unless  he  assents  and  substitutes  himself  in 
the  place  of  the  deceased  &  B.  L.  R.  8  col, 
380  £».  I. 

13  Decree  tor  dissolution— Attachable,  but, 
not  saleable.     5  B.  L.  R.  529  1513  P.  L 

14  J^eed— Document.  GonsiruQlion  of>-^. 
Partnership  deed. 

Though  the  mere  use  of  the  term  part- 
nership in  a  loose  and  inaccurate  manner  in 
a  deed  would  not  necessarily  be  conclusivGv 
that  the  relation  between  the  parties  were 
such  as  to,  have  the  legal  effects  of  a  partner-- 
ship,  still  the  use  oi  such  expression  in  a  for- 
mal deed  is  strongly  indicative  of  the  inten- 
tions of  the  parties  regarding  theii;  mutual 
relations. 

The  Court  found  upon  construction  of 
the  deed  in  suit  Aod  the  ccnduct  of  the  de- 
fendant that,  he  occupied  the  positipn.as  one- 
of  the  partners  and  not  as  one  engaged,  to. 
land  money  tor  business.  SHAM  SUilPAR  v^ 
IBRAHIM.  68  p.  L.  B.  1904. 
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15  Deed  giving  mode  of  partition  of  im- 
moveable of  value  Es.  100  to  be  acquind  in 
future  Act  III  of  1877-S.  17  (h)  "Vested*' 
and  "•  oonlingent '*  defined— Transfer  of  PrO' 
perly  Act  IV  of  188'4,  Sb.  19  ayid  81- Agreement 
inadtnissable  —  Oral  evidenoe  barred—S.  91,  In- 
diati  H^vidence  Act. 

Held,  that,  in  S.  17(6)  of  Aot  III  of  1877, 
the  clause,  "  whether  in  present  or  in  future' 
belongs  to  the  buuoti  of  infiuitivea  preoed- 
ing  it  and  not  to  the  nouns  ''right,  title  or 
Interest,"  oonsequeutly  the  "right,  title  or 
interest,"  whether  vested  or  contingent  must 
be  a  present  and  not  a  future,  rights  title  or 
interest. 

£e2d,  also,  that  a  deed  prescribing  the 
mode  of  partition  of  certain  immoveable  pro- 
perty of  the  value  of  Rs.  100  or  more,  to  be 
acquired  in  future  by  the  parties  thereto, 
does  not  fall  under  cl.  (b)  of  S.  17  of  Act  III 
of  1877. 

Held,  further,  that  the  definition  of  "  ves- 
ted and  contingent"  given  respectively  in 
Sa.  19  and  21  of  Act  IS  of  1882,  are  appli- 
cable to  the«e  terms  used  in  6.  17  {h)  of  Aot, 
III  of  1877.  30  B  304,  30  0.  lOlG,  82  P.  R,  1884, 
150  P.  R.  1889,  16  P.  R.  1895  Ref. 

Where  an  agreement  is  inadmissible, 
oral  evidenoe  is  barred.  BHAN  SINGH  v. 
IHAKAR  DAS,  89  P.  R-  1908- 

16  Dissolution— Amendment  of  plaint — 
Jurisdiction.     100   P  W  B  1908  col  1493  P  I. 

17  Dissolution  — Partnership.  Dissolution 
of— Creditor  obtaining  decree  against  one  of 
the  partners  after  dissolution  — Satisfaction  of 
decree—  Contribution. 

One  of  several  partners  in  a  trade,  who 
paya  money  on  account  of  his  oo  partners, 
cannot  maintain  an  action  against  tbem  for 
contribution  not  voluntarily  but  by  compul- 
sion   of   law. 

Where  after  a  decree  for  dissolution 
of  partnership  was  passed  and  a  receiver 
was  appointed  a  partner  sued  his  copartner 
for  contribution  towards  the  decree  of  a 
creditor  of  the  partnership  passed  against 
and  satisfied  by  him. 

Held,  that  the  plaintiff  was  entttled  to 
recover  only  so  muoh  of  his  claim  in  the 
present  suit  as  might  be  directed  by  the 
Court  executing  the  decree  for  dissolution 
of  partnership  and  settlement  of  accounts. 
BIDLINGAPPA  IRAPPA  v.  SHANKARAPPA 
KARBASAPPA.    6BLK912. 

18  Dissolution  of —Distribution  of  assets. 
Held,   that  upon  the   dissolution   of  the 

partnership,  if  the  assets  of  the  partnership 
will  not  suffice  to  pay  the  amount  of  capi- 
tal to  he  credited  to  each  partner,  the  de- 
ficiency is  a  loss  of  capital  and  is  to  be  borne 
or   made   good   by  the  partners. 

Under  Section  353  of  the  Contract  Act 
the  share  of  each  partner  in  the  partner- 
ship property  is  the  value  of  his  original 
contribution,  tincreaged  or  diminished  by 
his  share  of  profit  or  loss,  and  partners 
must  coulribule   equally  to  losses  sustained 
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by  tho  partnership  in  the  absence  of  a  ood-> 
tract  to  the  contrary,  the  share  of  loss  or 
profit  is  ascertained  by  dividing  the  total 
loss  or  profit  by  tho  number  of  partners. 
RAM  RAJ  V.  GOKAL  CHaND.  18G  P  L 
R  1908. 

19  Dissolution  of  —  hiabilily  of  retiring 
partner. 

When  it  is  proved  that  tho  defendant 
has  held  himself  out  to  be  a  partner,  not 
to  the  world,  for  that  is  a  loodo  expression 
but  to  the  plaintiff  under  such  circumstances 
of  publicity  as  to  satisfy  Court  that  tha 
plaintiff  knew  of  it  and  believed  him  to  ba 
a  partner,  he  would  be  liable  to  the  plain- 
tiff in  all  iransaotions  in  which  ho  engag- 
ed and  gave  credit  to  the  detendant  upon 
the  strength    of  his   being    such  partner. 

The  retirement  of  a  pdrcncr  whoso  par- 
ticipation in  the  firm  has  never  been  knowa 
to  a  customer,  cannot  affect  such  customer 
either  by  substantive  law  or  the  doctrina 
of  estoppel.  No  notice  of  retirement  is  ne- 
cessary in  order  to  prevent  a  partner,  who 
is  not  known  to  the  person  dealing  with 
the  firm  to  have  been  a  partner  from  be- 
coming liable  for  debts  contracted  after  hia 
retirement.  (Seth)  CHaND  MALL  zj.  QAN- 
GA  RAM.    78  P  R  1903 

20  Dissolution  of— Sale  of  outstandinga 
—Assignment  of  debt.  23  P  R  1903  ool  149a 
P  I. 

21  Dissolusion  of— Suit  for— Addition  o! 
new   defendant.     69  P  R  1902   ool  laOO  P  I. 

22  Distribution  of  assets— Contributioa 
to   losses.     40  P  R  1903  col  378  P  J. 

28  Dormant  partner  cannot  sue  the  con- 
trading  party  after  the  death  of  his  partner 
was  contracted 

Had,  that  if  one  partner  enters  into 
a  contract  in  his  own  name,  still,  if  he  is 
acting  as  the  agent  of  the  firm,  his  co-part- 
ners will  be  in  the  position  of  uiidibclosod 
principals.  They  can  be  sued  on  the  contract 
and   may  join  as  plaintiffs   in  suing. 

A  railway  company  contracted  with  a 
person  believing  that  he  was  tho  only  person 
interested  in  it.  He  had  a  partner  unknown 
to  the  Company.  After  some  time,  the  per- 
son, who  contracted  with  tho  company,  died, 
and  the  dormant  partner  claimed  payment 
of  the  amount  duo  to  the  firm  under  the 
contract.  Tho  Company  refuded  to  pay  except 
on  a  joint  receipt  of  the  plaintiff  and  tha 
administrators  of  the  deceased.  The  dor- 
mant partner  brought  a  suit  to  recover  tho 
amount. 

Held,  that,  the  Company  having  con- 
tract with  the  deceased  partner  alone,  tha 
right  to  claim  performance  rested  with  him 
during  his  lifetime,  and  he  could  have  sued 
on  the  contract  alone;  and  that  tho  dormant 
partner  might  have  joined  his  co  partner  iu 
suing,  but  that  he  could  not  sue  the  Com- 
pany alone.  ALl  MIYAN  MaHOMEDBHAI 
u.  B.  B.  &  C.  I.  "RY.  10  B  L  R  306 

8i  Dormant  partner  —  Shikmi  shrik— 
Notice  of  dissolution  on  retiremsab  of  dor- 
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ment  partner  whether  necessary— His  liftbiH- 
ty.    75  P  R  1003   ool:   592  p  II. 

25  Entered  into  at  one  place  — Business 
carried  ou  at  another — ^uit  brought  in  at 
third  phice  — lloturn  of  plaint,  for  presenta- 
tion to   proper  court.     5   A  L  J  &R   1432  P  II. 

26  Expulsion  of  one  raerabor  by  others, 
if  causes  dissolution— Suit  for  account  or 
dissolution  by  excluded  partuor — Limitation 
12   OWN   45  col:   1881  P  I. 

27  Frnud  by  co  partner  —  Hatchifcta  — 
Matorial  alteration  by  a  partner  to  set  up 
exclusive  title  to  a  debt — Suit  on  behalf  of 
firm  — Manitainability  — Claim,  if  to  be  dis 
allowed  to  the  extent  of  the  interest  of  the 
fraudulent  partner — Apportionment,  before 
dissolution    12  C  W  N    716  ool :   1066  P  I. 

28  Goods  sold  to  eue  partner  and  pro- 
note  given  by  him— The  other  liable  only 
on  the  original  cause  of  action  and  not  on 
the  note.     25  M  580  col.^  309  P  II. 

29  Hindu  joint  family  firm— Liability 
of  the  firm  for  the  act  of  a  member  pledging 
its  credit— Question  whether  the  transaction 
was  or  was  not  in  the  course  of  the  firm's 
business,  whether  material— Negotiable  in- 
strument.    10  B  L  R  668  ool  1211  P  II. 

80  Hindu  law— Joint  family— Agree- 
ment between  one  member  and  a  stranger- 
Death  of.member— Efieot.  23  M  344  col  1227 
P  II. 

31  Hindu  law— Joint  family— One  mem- 
ber carrying  on  business — How  far  other 
CO  parcuer  partner.  4  B  L  R  968  ool 
374    P  I. 

82  Hindu,  laio—  Joint  family  —ParbiersMp 
composed  of  members  of  Joint  Hindu  family 
and  strangers— Suit  for  accounts— Parties. 

A  partnership  composed  of  certain  mem- 
bers of  a  joint  Hindu  family  and  a  stranger 
was  entered  into  in  the  teems  of  section  239 
of  the  Contract  Act.  In  a  suit  for  the 
taking  of  accounts  and  the  division  of  pro- 
fits brought  by  one  of  the  partners,  it  was 
contended  that  other  members  of  the  joint 
Hindu  Family,  being  co  owners  in  ihe  firm, 
should  have  baen  impleaded  as  parties  to  the 
suit. 

Held,   that  the  contention   was  not  valid 

A  member  of  an  undivided  Hindu  fami- 
ly may  enter  into  a  contract  in  his  indivi- 
dual capacity,  and  when  suing  to  recover 
moneys  due  to  him  under  that  contract,  he 
need  not  join  the  members  of  the  ]:>int 
family  as  plaintiffs. 

The  members  of  an  undivided  Hindu 
family,  who  are  minors  and  who  are  not 
shown  to  have  been  admitted  into  a  trad- 
ing firm  and  to  have  taken  part  in  its  busi 
ness,  need  not  be  made  partios  as  plaintiffs 
to  a  suit  to  recover  arrears  due  to  a  family 
trading  firm.— 7  Bom.,  217  and  311  j  14 
All.,  524,  5  Bom.,  38  ;  18  Mad  ,  35  ;  8  AH  , 
264 ;  6  Gal.,  815,  26  Gal  ,  349.  referred  to. 
AN  ANT    RAM   v,   CHANNU  .LAL,   AWN 

1903  P7Q. 

83  Illegal— Suit   to   recover    capital     ad- 
vauced— Maintaiuftbiiity    of  suit— Goatraol). 


partnership    {Contd.) 

A  suit  to  recover  the  moiey  advanced 
as  capital  for  the  purposes  of  a  partner- 
ship which  was  partly  illegal  is  not  maintain- 
able. GOPALAR.^Y  HANMANT  v.  KAL- 
LAPPA,  8  B  L  R  164. 

34  Indicia — Contract— Principal  and  agent 
— Putnership.  Test  af  —  Borrowing  of  money 
in  name  of  firm— Repayment.  Liability  of 
partners  for— Equity   in  favour  of  the  lender. 

No  person  can  as  agent  bind  by  contract 
a  principal  who  does  not  exist  at  the  date  of 
the  contract. 

lb  is  the  •'  carrying  on  of  a  business,  and 
not  an  agreement  to  carry  it  on,  which  is  the 
test  of  partnership.  ^'  Therefore,  whore  tho 
carrying  on  of  a  partnership  has  already  com- 
menced, heavy  liabilities  have  already  beea 
incurred  and  some  expenditure  has  beea 
made,  the  mere  delay  in  the  formal  exeeu- 
tion  of  the  deed  of  partnership  is  immaterial. 

When  money  borrowed  by  one  partner 
in  the  name  of  the  firm,  but  without  the 
authority  of  his  co-partners,  has  been  applied, 
in  paying  off  debts  of  the  firm,  the  lender 
is  entitled  in  equity  to  repayment  by  the 
firm  of  the  amount  which  he  can  show  to 
have  been  so  applied  and  the  same  rule  ex- 
tends to  money  bona  fide  borrowed  and  ap- 
plied for  any  legitimate  purposes  of  the 
firm.  LAKSHMISHANLAR  DEVSHANKAR 
«.  MOTIRAM  VISHNURAM.  6  B  L  E 
1106. 

85  Indicia— What  amounts  to — Partner, 
who  is.    6  G  W  N  429  ool :  374  P  I. 


expiry    of 
76  i.\  L.  R. 


86    Joinder   of   parties    after 
limitation  period— Joint  family. 

1905  col.  305  P.  I. 

37  Joinder  of  parties— See  Joinder  of 
parties-col.  1383  to  1385  P,  II. 

38  Jurisdiction  of  Gourt--Sait  for  dis- 
soluoion  of  partnership  and  settlement  of  ac- 
counts.    46  P.  R.  1906  ool,  759  g-  I. 

39  Liability  of  retiring  partners.  78  P. 
R.  1903.    See  No,  19  supra. 

40  Liability  of  retiring  partners.  137  P. 
L.  R.  1903  col.  633  P.  II. 

41  Lioensee  under  Aot  XII  of  1906  and 
other    persons— Valid    contract.     114  P.   R. 

1906  col  275  P.  I. 

42  Limitation  Act,  Art  a06— Suit  for 
balance  of  accounts.  78  P.  L.  R.  1906  col. 
188  P.  I. 

43  Maintainability  of  suit  by  one  part- 
ner— One  partner  taking  a  promissory  note 
from  other  member Sy  in  respect  of  sums  ad- 
vanced to  the  partnership  can  sue  on  the  pro- 
tnissory,  note  ; 

Where  one  of  several  partners  takes  a 
promissory  note  from  other  members  in  re- 
payment of  an  advance  made  by  him  to  the 
partnership,  it  is  competent  to  him  to  bring 
a  suit  on  tne  note  against  the  members  exe- 
cuting it.  It  is  BO  answer  to  such  a  suit 
that  the  general  accounts  of  the  partnership 
were  not  taken  at  the  time  the  promissory 
I  note  was  given  and  that  if  such  account  were 
\  iakenj  it  would  appear  that  nothing  was  due 
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toplaintilT.  Such  a  defonco  amounts  to  a 
Bet  ol!  of  an  unliouidatcd  amount,  which  is 
not  allowable.  '  V1LLa!\1  KUNDU  SUB 
BIAII  V.  MALUPEUDl  VENK  ATA  K  A- 
MlAH.     8i  IVI-843, 

44  ISoiico  of  disaoluLion  on  the  retire- 
mout  of  a  dorment  partucr-Liftbility  of  such 
partner  for  debta  of  partnership— Shikmi 
shrik.    75  F  U  I'JOS  col  5\i2  P  I. 

45  Participaiiou  iu  profits  of  business 
is  not  conclusive  evidence  of  a— Intention 
of  parties  to  be  ascertained.  10  C  W  N  313 
col  370  P  1. 

4(>  Partiie^s  right  to  trade— Trade  mark 
—  liight  of  partner  o/  firm  to  use  -QualUy 
vij-ik— Restraint  to  use  it — Reputation  of  ma- 
nufaciiirer. 

A  trademark  belonging  to  a  firm  would, 
in  the  absence  of  express  provisions  to  the 
contrary,  as  part  of  the  partnership  assets,  be 
P.vailable  for  any  partner  of  that  firm  car- 
rying   on  that    busiiaes.s. 

ia  the  abseuce  of  contract,  a  seller  of 
goods  has  no  exclusive  rigut  to  a  mark  which 
merely  denotes  goods  which  he  sells  even 
though  he  may  have  designed  the  mark 
himself.  Such  a  mark  may  be  a  mere  qua- 
lity-mark, indicating  the  reputation  ot  the 
goods  irrespective  of  the  reputation  of  the 
seller. 

Obviously  every  trader  being  entitled, 
if  DOt  bound,  to  state  truthfully  the  qua- 
lity of  the  goods  he  sells,  no  one  trader 
can  restrain  any  other  from  exercising  that 
right  by  a  mark  truihfuUy  indicating  quality. 
For  neither  of  the  two  grounds  for  protec- 
tion exists  in  ^^^^  ^  ^^^^-  His  reputation 
is  not  injured  and  no  deception  is  practided 
on  the  public-  To  give  an  exclusive  right 
there  must  be  s"J=Qethiug  further.  The  mark 
mufit  amount  «^"  ^  representation  that  the 
quality  is  who'')'  ^r  lu  part  due  to  and 
guaranteed  by  some  person  or  persons  con- 
cerned iu,  or  connected  with,  the  origin  or 
history   of   the  gOods. 

Iu  such  cases  the  public  are  invited  to 
rely  on  the  repu'^*''>ou  of  the  persons  de- 
noted, and  no  ot^^r  person  can,  without 
their  authority,  m*!^^  ^^oh  a  representation. 
It  is  a  question  o^  evidence  iu  each  case 
whether  there  is  false  representation  or  not. 
VADILAL  SAKALCHAISD  v.  G.  P.  BU  U- 
DIT'P  AND  CO.    7  B  L  R  272- 

47  Presentation  of  plaint  bo  managing 
member  of  the  partnership— Nou- joinder 
of  necessary  parties— ESeot.  1  Siod  L  B  191 
col  380  P  I. 

48  Provision  in  partnership  deed  regard- 
ing succession  of  partner's  nephew  on  part- 
ner's death— Partnership  terminable  at  will, 
and  not  for  a  term.     4  M.  L.  T.   478  col.   G34 

s  n. 

49  Remedy— Partner  thip  —Contribution- 
Apportionment. 

The  members  of  an  illegal  partnership 
have  no  remedy  against  each  other  for  con- 
tribution or  apportionment  in  respect  of  the 
partuership   dealings  and   transaotiong.    11 
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P.  L.  U.  G2 ;  50  ;  L,  3.  Ch  39  ;  5  R.  R  G24  ; 
vJS  U.  K.  4(;G;  6U  L.J.  Q.  E.  7G  referred  to, 
BHaKUa  BEHAUA  v.  BAlNCilA  BWtiAHA. 
14  C  P  L   R  1901  P  1 

50  Ke^jreaeuiauvu  ot  deceased  partner^ 
Debt  Duo  to  partuership— 6uit  by  aurviviug 
partner-liindu  Law.  4  L.  B.  U.  1907  P.  99 
col    305  1'.  1. 

51  See  Contract  Act  S.  239  &o. 

52  Bights  and  abligaiions  ou  dissolutioa 
—  Dissolution  ot  assets  and  contribution  to 
loBsos.   40  P.  H.  lUUS  col  373  P.  1. 

53  Ri'Qhi  of  cieduor  of  a  partner  to  attach 
assets  of  partnership. 

When  uuder  a  deed  of  partnership  one  of 
the  partners  is  to  supply  tne  capital  and  to 
realize  the  assets  of  tne  partuer»nip  and  dis' 
tribute  profits  among  the  pArtuers  to  which 
they  mignt  be  entitled  on  settlement  of  ac- 
couBts  a  creditor  of  the  other  partners  ia 
not  entitled  to  recover  debts  duo  by  them 
to  him  by  attaebm^  nt  of  t»ny  ui  tLie  a^btta 
of  the  partoerohip,  e.  g  ,  a,  cheque  lesued  ia 
the  names  of  other  pariuers  for  work  under- 
taken and  done  in  pursuance  ot  the  part- 
nership deed.  14  Cai.,  3b4,  J^OOal..  693  re- 
ferred  to,  DIWaN  DaS  t.  SEWa  KAM.  158 
p.  L.  R.  1903. 

54  Settlement  accounts  by  one  partner 
witn  a  stranger^Binding  chaL-acter  of.  26 
M  186  col  3771  P  I. 

55  Single  partners  to  mortgage  immove- 
able property  of  the  firm  —  Euglish  and 
Indian  Jaw— Mahomedans  living  as  joint 
family.     31  M  206  col :  634  P  H. 

66  Suit  against  manager  for  accounts 
without  asking   dissolution  of  paitnership. 

It  is  a  sound  general  principle  tiiat  one 
partner  should  not  be  aliow.d  to  sua  a  co- 
partner for  an  account  witLout,  at  tbe  sama 
time,  claiming  a  final  settlement  ot  all 
questions  between  tiiem,  and  a  dissolutioa 
ot  .partnersnip.  But  the  general  rule  is 
clearly  subject  to  exceptions.  VVher*  the 
parties  were  partners  in  respect  of  certaia 
contracts,  and  in  addition  to  being  a  partner, 
the  defendant  was  also  manager,  receiving 
remuneration  for  his  services  as  such,  and 
the  plaiutit^s.suod  him  to  have  an  account; 
rendered  of  his  stewarship,  aheging  that  ho 
had  not  acted  straightforwardly  iu  respect 
of  his  management  oi  the  parinerbhip  affairs, 
held,  that  tue  suit  was  miintainabie,  and 
it  was  not  necessary  for  the  plaintills  to 
have  prayed  for  a  dissoluLiou  of  partnership. 
BaBA  AZiM  KHAN  v.  MUHAMMaD  KlAZ- 
UD  DIN.    4  P  L  R  1902. 

57  Suit  by  fir VI  against  one  of  the  partners^ 
ynamtainahdiiy  of^  wuhuut  a  pruytr  jur  duso- 
tution— Partnership  business— Accuunls.  Suit 
for,  against  one  of  the  partners  without  dis- 
solution of  partnership — Maintainability  of 
suit. 

An  action  can  be  brought  by  a  firm 
against  one  of  the  partners  to  account  for 
a  certain  sum  of  money  received  by  him, 
without  bringing  a  suit  for  dissoluiion  of 
the   partnership,  provided  the  circumstanced 
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of  the  case  aro  such  as  to  render  it  eqitU- 
ablo  to  allow  Ruch  a  suit  to  be  preferred, 
JAGADISA  AIYAU  v.  KUPPUSAMY.  ]5 
M  L  J  142. 

58  Suit  by  one  partner  againet  agent  for 
breach  of  contract--Partiea.  27  M  80  col  : 
1236   P  1. 

59  Suit  by  or  against  firm,  maintainabi- 
lity of  --Partners — llecognized  agent  of  party 
uot  a  party  to  suit — Court's  error  in  entering 
name  of  parties  to  proceedings.  4  L  B  R  P 
23  col  ;  2079  P  I. 

60  Suit  by  one  partner  against  copartner 
whc  was  also  manager  of  the  business  to  have 
an  accunt  rendered  of  his  stewardship  ac- 
counts without  dissolution.  110  P  R  1901, 
See  partnership  No  1. 

61  Sut  by  surviving  partner  against  heirs 
of  deceased  partner  to  make  good  their  share 
of  losses  incurred  by  the  partnership.  78  P 
L  n  1906  col  ;  1881  P  I. 

62  Suit  by  surviving  partners— Debt  due 
to  partnership-Whether  representatives  of 
deceased  partner  necessary  parties.  4  L  B  R 
99  col  :    305  P  I. 

63  Suit  dismissed  owing  to  plaintiff's  part 
ner  uot  being  made  co  plaintiff.  189  P  L  R 
1908.     See   partner   No  2. 

64  Suit  for  account  and  share  of  profits, 
including  goods  will  and  trade  marks-De^ 
ceased  partner-Letters  of  administration 
granted  to  widow  of  deceased  partner  during 
her  son's  minority,  effect  of,  on  right  of  suit* 
9  0  W  N  637   col :    1749  P  I. 

65  Suit  for. account  by  one  partner— Ko 
prayer  for  dissolution  or  winding  up.  15 
M  L  J  1-12.    See  partnership  No  57. 

66  Suit  for  accout  only. 

One  partner  may  sue  another  for  account, 
during  the  subsistence  of  the  partnership 
without  asking  for  its  dissolution,  if  there 
exist  certain  circumstances  which  excuse  a 
departure  from  the  general  rule  under  which 
account  and  dissolution  should  be  asked  for 
together  ;  what  those  circumstances  may  be 
will  depend  upon  the  facts  of  each  case. 
RAGHUBaR  DAYAL  V,  SHEORAM  DAS. 
IALJ94. 

67  Suit  for  accounts  of  partnership  and 
share  in  the  profits-Suit  by  the  representa- 
tives of  a  deceased  partner,  one  of  them  being 
a  minor-Bar  of  limitation  saved  as  against 
all-Taking  of  aceounts— Mode  of,  where  an- 
other partnership  is  continued  after  the  death 
of  a  partner.     25  M  26  col :   1746  P  I. 

68  Suit  for-Assefs-Limitation-Dnrealised 
assets  outstanding  at  the  time,  of  suit.  1>  G  W 
N  537  col;    1749  P  I. 

69  Suit  for  balance  due  at  dissolution  of 
— And  the  adjustment  of  partnership  ac- 
count—Absence of  espress  agreement  to 
pay  interest—Implied  agreement.  104  P  R 
1901—19  P  L  R  1902   col ;   831   ?  II. 

70  Suit  for  contribution  after  dissolu- 
tion of —Limitation — Suit  for  balance  of 
accounts.    78   P  L  R   1906  col:     1881  P  I. 

7i    Suit  for  digsolutjQo   oi— And    for    am 
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account— Partnership.  Dissolution  ot-Stlifc 
for  — Addition  of  new  defendant.  69  i?  R 
1902  col  t    1800   P  I. 

72  Sidl  for  dissolution  of— Parties— Sub- 
stitution  of  heirs— AbdteMent. 

In  a  suit  for  dissolution  and  winding-up 
of  a  partnership  the  determination  of  the 
plaintiff's  share  and  the  taking  Ofaccountsi 
could  not  be  made  definitely  without  mak- 
ing all  the  parties  interested  in  the  partner* 
ship,   parties   to    the   suit. 

If,  on  the  death  of  one  of  the  defend- 
ants, his  heirs  are  not  made  pal'ties  to  thd 
suit  by  substitution  in  time,  the  whole  suit 
is  to  be  dismissed,  even  where  no  relief 
against  the  deceased  defendant  or  his  helra 
was  asked  for  specifically.  14  0  791  referr- 
ed and  followed.  3R1NATH  PAL  v.  HARI 
OHarn  pal,  7  C  LJ266i 

73  Suit  for  dissolution  of —Sale  of  out- 
standings before  the  business  was  dissolved 
—Validity  of  such  sale.  23  P  R  1908  col 
1493   P  I. 

74  Suit  for  money  by  one  partner  against 
another. 

Where  a  partner  sued  a  customer  for 
recovery  of  price  of  jewellery  sold  and  also 
made  his  co-partner  a  defendant  praying 
that  if  the  latter  had  received  the  money 
the   decree   might   be  passed   against  him. 

Held  :~That  one  partner  Cannot  sue  an- 
other in  this  wise.  That  if  one  partner 
thinks  that  his  co-partner  has  not  been 
treating  him  properly^  his  proper  remedy 
is  to  apply  for  the  dissolution  of  the  part- 
nership  and  to  haYe   its   accounts   taken. — 

BHUT  Hath  dasmalakar  u.  girisBE 

CHANDRA   BANERJEE.    HOW  K  811. 

75  Suit  for  money  on  taking  accounts 
of  a  dissolved-^llot  to  be  decreed  for  de- 
fendant but  dismissed  though  something 
was  found  due  to  defendants.  3  A  L  J  233 
Col  439  P  II. 

76  Suit  for  recovery  of  debt  due  to— 
Debt  accrued  due  vyhen  a  deceased  partner 
was  alive  — Necessity  of  representatives  of 
deceased  partner  as  parties.  10  P  R  1906 
Col  304  P  I. 

77  Suit  for  settlements  of  partnership 
accounts  --  Relation  of  partnership  assets 
subsequent  to  dissolution— Limitation— 1  9 
L  R  169  Col  1881  P  I. 

78  Suit  for  share  of  assets— Reference  to 
arbitration— Consent  of  all  parties  neces* 
ary.    26  M  47  Col  1203  P  I. 

79  Suit  for  share  of  assets  realized, 
brought  within  3»years  of  realization— Suit 
for  general  account  barred.  28  M  344  Col 
1227  P  II. 

80  Suit  to  recover  debt  due  to  a— Un- 
der a  contract  with  one  partner  only- 
Right  of  such  partner  to  sue  by  himself.  12f 
P  R  1906  Col  803  P  I. 

81  Suit  to  recover  share  of  profits— 
Suit  good  as  suit  for  contribution.  4  M  Ii 
T  476  Col  1809  P  II. 

82  Trading  partnership  betweieti  §,  soa 
aud  father  to  the  e:iolttsioa    of  tb«  Qih^t 
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members  oi   the  joint   family.      2  S  L  B  13 
Col  12ii7  P  II. 

83  Valaation  of  auit--Suit  for  diseolu- 
tioQ  of  partuorahip— Jurisdiction  of  accounts 
—Course  of  appeal.  58  P  H  1902  Col  122 
P   I. 

84  Partnership  property  wrongly  attached 
— liight  of  a  member  to  sue  for  damages. 

Any  member  of  a  firm,  whoso  property 
has  been  wrongfully  attached  by  a  Oourc- 
bailifl,  must  necsssacily  suffer  some  damage 
to  his  business  reputation,  and  distress  of 
mind.  He  has,  tboiefore,  a  right  to  maintain 
B  suit  for  damages  against  the  atcaching 
creditor.  MAGHANMAL  ROGHIRAM  v. 
TIKAMDAS  HOTOHAND.    2  S  L  R  26- 

Part-payment. 

1  Of  debt  by  authorized  agent-Endorse- 
mant.     4  L  B  R  1907  P  I  Col  1790  P  I 

2  Pleading  to  take  a  case  out  of  the 
bar  by  limitation  —  The  Court  ought  to 
find  whether  the  payment  was  on  account 
•  f  principal  or  on  account  of  interest.  9  0 
\V  N  418  Col  435  P  II. 

3  Saving  of  limitation  by— Acknowledge- 
ment of  liability  first  raised  in  second  appeal. 
6  C  W  N  218  Col  1248  P  I. 

4  Saving  of  limitation  by — Part-payment 
of  principal  of  debt-Person  making  the  same. 
3  B  L  R  834  Col  1791  P  I, 

5  Saving  of  limitation  by — Endorsement 
—Handwriting  of  payer— Mark,  5  B  L  R  1031 
Col  1793  P  I. 

Party. 

1  Discovered  to  be  a  viinor— Procedure  of 
Appellate  Court. 

The  proper  course  for  an  Appellate 
Court  to  take,  if  either  of  the  parties  appears 
to  be  a  minor  and  this  point  has  not  been 
taken  in  the  Court  below  is  to  remand 
the  case,  and  if  the  question  is  determined 
in  the  affirmative,  to  set  aside  all  the  pro- 
ceedings which  are  the  subject  of  the  appeal 
as  void  ab  initio,  but  to  make  no  order  as  to 
costs.  MAUNG  AUNG  MY  A  v.  MA  GYI 
1  L.  B.  E.  1900  1902  p.  38. 

party  wall. 

1  Beams,  insertion  of  in  the  party  wall  — 
Posts,  insertion  of,  in  the  party  wall— Rights 
of  oo-sharers.     6  B   L    R.  (583  col  G3S  P    11. 

2  Tenancy  in  common  -Go  sharers  —  E ise- 
ment. 

Held,  that  where  the  precise  extent  of 
the  land  which  originalW  belonged  to  each 
party  can  be  ascertained,  the  presumption 
in  favour  of  a  tenancy  in  common  r'vds  way 
to  the  Inference  that  each  pirty  owns  that 
moiety  of  the  wa'!  which  stands  upon  his 
own  land.  That  each  owner's  strip  is  sub- 
ject to  an  oa^oment  in  favoar  of  the  other 
uwner  to  havj  tbo  v/hole  wall  m'-».intained 
aaapartv  wall.  PlT'lSKOTlT\T  JADOWJI 
V,  KHIMJI  NECSEY  7  fl.  I,  R.  228. 


Parsturagre. 

1  Right  of— Grant  independently  of  in- 
terest in  land— Grant  to  cut  timber  of  a  cer- 
tain size  of  limited  riglits,  conntruotion  of. 
7  O.L.J.  152  Cj\.  142  P.  II. 

2  Right  of  --Immemorial  u»or— Presump- 
tion frc^ii  enjoyment  from  iimo  jminamo- 
rial.     31  C.  503  (P  C.)  col.  1)27  P.  t 

3  Suit  for  posses-sion  of  land  by  Ian rl lord 
—the  fact  of    the    land   being —R.iig.^s  a  pre- 

sumptioM  in  favour  of  plaintiff  that  it  ta 
mal,  and  not  lakhiraj  laud-10  G.  W.  N.  434 
col.  289  P.  II. 

Patent. 

1  Infringement  of — ^Patent  coosisfcingof 
a  combination  of  part.s  -Infringement  as  to 
one  or  more  of  such  parts.  26  A.  96  col.  793 
P.  I. 

2  Injunction  to  restrain  infringement 
of— 7  0.  C.  103  col.  1332  P.  II. 

Patni. 

1  Suit  by  puhnidar  for  possession  of 
chakran  lands— Resumption  of  the  lands  by 
Government  and  aabs^^quent  restoration  to 
landlord.     34  C.  561  col.  1891  P.  I. 

Patni  tenure. 

1  Sale  for  arrears  of  rent— Effect  of  ag- 
reement betw"0'i  p.irties.  33  C.  381  See 
Regulation  Vlli  ol  LSiJ  (Patni), 

Patta. 

1  By  mortgagees  of  parts  of  a  Zomindari, 
whether  to  be  joicit  or  sevaral.  16  M.  L.  J. 
6  col.  1G22  P.  II. 

2  Improper  stipulation— Tenant  to  ba 
responsible  for  theft  of  crops— Patta  coa- 
tairiitig  term  withregtrd  to  clandpstine — 
Varam  patta,  no  obiiction  to  suit  by 
landlord.     27    M   543    00 1  :   1625    P  II 

3  Mere  gi'a'b 'Of— -Whether  confer.s  new 
title— Onus  of  proof  as  to  title  — Adv  orso 
possession,  effect  .of.  21  T  L  R  67  col  :  864 
P  II. 

4  Necessity  for  fresh  tender — Suit  for 
acceptance  oE--Suit  for  rent--Suit  for  en- 
forcement   of.     27    Ml  col:     162SPIt. 

5  Power  to  grant — Suit  for  proprietary 
possession  against  underpropnetor  — Oon- 
sfruction  of  mortgage  deed.  3  0  G  105  col : 
1864  P  I. 

6  Tender  of,  and  execution  of  muchi- 
lika,  effect  of— Second  tender  of,  invalid- 
When  patta  once  tendered  and  accepted, 
landlord  cannot  tender  a  second  patta  and 
enforce  the  terms  of  such  second  patoa. 
30    M   253   col  :    1625    P  II. 

7  Tenderer,  to  manager  of  i)int  Hindu 
family.     17  M  L  J  25 1   col :    1627    P  II. 

8  Time  for— Euhai;cement  of  rent 
sanctioned  by  Divisional  officer  after  ex- 
piry   of   fasli.     26  M   456  col  ;  910  P  II. 

9  Transfer  from  tenant— Old  -teaant  not 
contesting  validity  of  transfer  after  notice 
—No  petition  from  old  te-iant  pfcyiag  ro- 
cog.ntion  of  transfer— Duty  of  T-r-Tdar 
to  ;'ranta  pattah  to  a  new  Venaat.  3M 
L  T  235—31    M  64    col :     1514   P  II. 
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10  Uncertainty  of  terms— Tost -Suit  for 
rent—"  ludefmiteness  "— Katoppel  by  con- 
duct of  tenant— Patta,  obiectiou  to.  27  M 
iS^2  col:  063    P   II. 

11  IJpeless  condition  in — Does  not  make 
it  bad — Plaa  that  tenant  had  transferred  hi3 
holding.     16  M  L  J  57  col:     1634    P  I. 

Fattas  and   MuohibiKas. 

1  Nature  of — Suits  to  enforce  acceptence 
of  patta— IS  ecossity  for  tender  of  patta 
after  judgment  where  patta  originally 
tendered  is  either  upheld  or  amended.  25 
M  613  col:    1630  P  II. 

patwari. 

1  Public  document—Certified  copies  [oi 
Khasras.     3  0  C  204   col:    191  P  I. 

2  Rate-Patwari  cess— Decree  of  Settleineiit 
Court- Act  IX  of  1881. 

The  persons  through  whom  the  defen- 
dants claim  obtained  from  the  Settlement 
Court  a  decree  for  a  heritable  laase  of  a  vil- 
la,ge  against  the  takckdar.  Under  that  decree 
the  pay  of  the  patwari  and  the  chaukidar 
was  to  be  defrayed  by  the    talukdar. 

Held,  that  Act  IX  of  1889  of  the  Local 
Government  did  not  refer  to  any  case  in 
which  the  land-holder  and  tenant  may  have 
contracted  vsith  each  other  to  make  any  spe- 
cial arrangement  regarding  the  pay  of  the 
jpatwari.  The  decree  of  the  ^settlement  Court, 
therefore,  could  not  take  this  case  out  of  the 
purview  of  the  Act. 

Held,  therefore,  that  the  talukdar  could 
recover  from  the  defendants  the  patwari  rate 
under  the  Act.  SHEOBARAN  v.  THAKUR 
MaHESHWAR  BAKHSH  SINGH.  3  O  C 
84. 

8  Rate  — Patwari  cess-Liability  of  an  un- 
der proprietor  to  pay  to  the  superior  pro- 
prietor. 5  0  G  43.  See  Oudh  Act  V  of  1894 
Local  Rates    Act   No  1. 

4  Bates  and  cesses-Flaintiffs  suing  as  as 
sigiieesof  Govcrvment  revemib. 

In  a  suit  to  recover  the  patwari's  rates 
and  cesses_  paid  by  the  plaintiffs  on  behalf  of 
the  defendant,  a  zemindar,  it  was  held,  that 
they  could  recover  the  said  rates  and  cesses  in 
the  same  manner  as  in  a  suit  for  arrears  of 
revenue,  and  a  suit  for  their  recovery  lies  as 
a  suit  to  recover  arrears  of  revenue.  As  for 
those  rates  the  persons  with  whom  the  mahal 
was  settled  incurred  a  joint  liability,  and  so, 
the  plaintiffs  must  be  deemed  to  have  paid 
them  as  co-sharers.  NARAIN  SINGH  v. 
KESHODAS,  4AL  J816=AWN-1908 
P20. 

Pauper. 

1  Appeals,  admission  of— Essential  preli- 
minaries.    28  B  451   col  :  1686  P  I. 

2  Appeals,  application  containing  no  sche- 
dule of  ptuperiy  belonging  to  application  — 
Want  of  verification -Effect.  11  O  C  19  col  : 
1628  P  1. 

3  Appeal  — Application  for  leave  to  appeal 
as— Rejection  of  application — Extension  of 
iime  granted   for    payment  of  Court-fees— 


Pauper    {Contd) 

--Sufficient  cause  for  not  filing  appeal  with* 
in    time.     84  P  U  1904  col  1722  P  I. 

4  Appeal-Application  for  leave  to  appeal 
as  a — Right  of  dismissal  of  — To  proper  ap- 
peal on  proper  stamp.  3  L  B  R  1906  P  194 
col  1634  P  I. 

5  Defendant  not  allowed  to  defend  suit 
in  forma  pauparis.  121  P  L  R  1905-54  P  R 
1905  col  451  P  II. 

6  A  pauper  plaintiff  can  not  be  required 
to  furnish  aecurl^y  for  dofendanta  cosls.  12 
C  W  N  163  col   1605  P  I. 

7  Suit— Application  for  leave  to  defend 
in*  forma  pauperis.  54  P  R  1905  col  451 
P   II. 

8  Suit  — Application  for  leave  to  sue — 
Subsequent  payment  of  Court  fees  after  pe- 
riod of  limitation  — Date  of  institution  of 
suit.     59  P  R  1903  col  1721  P  I. 

9  Suit  — Application  for  leave  to  sue — 
When  good  prima  facie  title  to  property 
in  suit  not  established.  HOC  67  col  1630 
P   I. 

10  Suit— Compromise— Withdrawal  of  suit 
—  Failure  in  the  suit  — Payment  of  Court-fee, 
104   P   R   1008   col  1633  P  I. 

11  Suit  in  forma  pauperis — Evidence 
taken  for  deciding  limitation — Jurisdictiont 
4  M  L  T  302  col  1630  P  I. 

12  See  forma  paupers. 

18  Suit-Leave  to  sue— Scope  of  enquiry 
— Application  to  sue  in  forma  pauperis.  8  0 
W  N  70  col  :  1631  P  I. 

14  Suit—  Plaintiff  obtaining  leave  to  sue 
in  forma  pauperis  plaintiff-Partly  successful 
-Memorandum  of  objection  in  forma  pauperis 
4   L  B  R  262   col :    1664   P  I. 

15  Suit — Right  to  sue  pauper.  3  L  B  R 
248  col:  1631  P  I. 

16  Suit  —  Withdrawal  of— Payment  of 
Court  fpes  one  to  Government.  29  B  102 
coi:  706  P  II. 

Pawn-Brolser 

1  Pawttbroker^- Taking  in' pawn — Indian 
Contract   Act,  Chapter  IX. 

The  law  relating  to  pawning  and  pawn- 
brokers in  tliis  country  is  to  be  found  in 
Chapter  IX  of  the  Indian  Contract  Act. 
Under  the  provisions  of  this  Chapter  the 
receipt  of  goods  as  security  for  a  loan  con- 
stitutes a  "  taking  in  pawn  "  even  though 
no  fixed  time  be  agreed  on  for  the  repay- 
ment  of  the    loan. 

A  person  cai^JDot  be  held  to  be  a  pawn- 
broker unless  it  is  proved  that  he  habitually 
carries  on  the  business  of  lending  money 
on  the  security  of  goods  pledged  with  him, 
and  thai  he  holds  himself  out  to  lend  money 
on  such  security.  KING  EMPEROR  v.  KA- 
NAPPA  CHETTY.    4  L  B  E  1907  P-  8- 

pawnee. 

1  Right  of— Company — Power  of  Direc- 
tors— Acts  in  excess  of  powers — Ratification 
—Lien.  106  P  L  R  1902-57  P  R  1902  col: 
360   P   I. 
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Pawner  and  Pawnee. 

1     Suit    to  recover    balance   of   debt   after 
sale  of  articles  pawned— A  W  N  1902  P  43— 2i 
A.-a.^l  ool.  859  P.  I. 
Payment. 

1  By  Bonamidar  with  the  consent  o£ 
ownor —  Benamidar'a  charge  on  mortgage 
property  after  redoniptiou  by  him.  M.  L.  J. 
1903  P  228  col.  24    P.  II. 

3  Into  Court — Duty  of  debtor— Intereafc 
— Tender  of  debt  before  aotion — llefudal  of 
tender— Ineffectual  tender- 4  L.  B.  R.  1907 
P.  108  col.  1372    P.  II. 

8  Of  claim  by  instalments -Decree  for— 
Lenders  and  borrowers— Suit  on  promissory 
note—  Equitable  mortgage  as  security  for 
loan.     1  L.  B.  R.    1900-02  P.  81  eel   1489  P.  I. 

4  Of  cjurt  fees  — Letters  of  administration 
— Filing  of  valuation  of  property — Payment 
of.     1    L  B  K   1900-02  P  223  col:   126  P  I. 

6  Of  decretal  amount  into  court  by  pre- 
em.ptor — Order  allowing  withdrawal  of  pur- 
chase money..    113    P  L  R   1902  col.  1097  P  I. 

6  Of  deficiency  after  limitation  period- 
Payment  of— Court-fee.  173  P  L  R  1903.  See 
Valuation    Act  (VII   of  1887)  S   11. 

7  Oral  evidence— Receipt  for  payment  of 
mortgage -Money.     39  P  R  1904  col :  187  P  I. 

8  Of  mortgage  money  after  time  fixed 
by  Court — Right  of  mortgagor  to  pay  mort- 
gago-money  before  application  for  order 
obsolute  made  by  mortgagee.  50  0  82  Col 
1785  P  II. 

9  Paijm&nt  of  rent  in  advaoiGe — Loan- 
Discharge— Lumber  deur. 

A  payment  of  rent  in  advance  is  in  effect 
a  loan  to  the  landlord  to  be  applied  there 
after  in  discharge  of  the  tenant's  obligations 
to  pay  rent  as  it  accrues  due  39  •/,  J.  C  P. 
197  and  41  L.  J  0.  P.  89  referred  to.  GO 
VIND  RAO  V.  GOPAL  RAO  14  C  P  L  R 
1901  P  65. 

10  Of  part  of  the  mortgage  suit  by  the  mort- 
gagee for  yossession — Right  of  mortgagor  to  re- 
deer)i-- Payment  of  a  part  of  the  mortgage  mo 
ney,  effect  of— Stipulation  for  possession  in 
case  of — Default  in  pnyvient  of  the  mortgage^ 
vwncy  at  a  certain  fixed  time,  not  a  stipulation 
hy  way  of  penalty— Contract  Act  (IK  of  1872), 
s.  74,. 

In  a  suit  by  mortgagee  for  possession  for 
non-payment  of  the  mortgnge  money  a^i  a 
fixed  time,  held,  that,  as  the  case  was  not 
One  in  which  the  mortpngoi's  right  to 
redeem  and  the  mortgagefc*"o  right  to  pos 
Beasion  ar  3se  at  the  same  time  and  the  right 
to  redeem  could  be  exercised  as  the  mortga- 
gee had  not  obtained  poesossion,  the  mortgagor 
was  not  eniitied  to  redeem  and  the  morlga-r 
gte  was  entitled  to  possession. 

Held,  also,  that  payment  of  a  part  of  the 
mortgage  money  before  the  institution  of  the 
suit  was  !)ut  a  ground  for  refusing  speciSc 
p.rlorraanco. 

H  Id,  al^\  that  a  stipulation  that,  if  the 
morigage-moi  ey  is  not  paid  at  a  certain 
tx^d  time,  thu  mortgagee  will  be  entitled  to 
possesr'sion,  is  not  a  stipulation  by  way  of 
peaalty,.  wUhia  the  maauing  of  S.  74,  Con- 


Payment     {Contd.) 

tract  Act-Prothipal  Singh  v.  Gaya  Din^  se- 
cond Civil  Appeal  No.  365  of  1901  decided 
on  23rd  April  l'JC3. 

11  Plua  of,  not  a  set  off  — Does  not  require 
Advalorem  Court.  85  P.  R.  190S  -180  P.  L  R. 
1908—80  P.  W,  R.  1908  col.  708  P.  II. 

12  Payment  out  of  consideration  — Reoital 
of — In  deed,  effect  of— Coatract  to  lend 
money  on  mortgage  —Suit  for  breach  of 
contract.  8  0.  C  5  col.   40G  P.  I. 

13  Payment  out  of  Court— To  one  of 
several  decree-holders,  oSect  of — When  judg- 
ment-debtor di.'icharged  and  when  not— I  N. 
L.  R.  24  col.  4.39  P.  II. 

14  Pecuniary  compensation  for  breach 
of  contract  — Hard  and  inequitable  condition 
in  a  mortgage  deed— 6  O.  C.  167  col.  346  P.  I. 

Pedigree. 

1  Evidence  of— Findings  of  Pancbaitdara 
in  a  previous  dispute— 25  B.  1  ool.  169  P.  I. 

2  Mode  of  calculating  degree  of  relation- 
ship in  the  lianu  District  tahsil  Isa  Khel  — 
Consent  of  nearer  reversioners— Presence  of 
daughters — Mode  of  calculating  degrees.  48 
P  R  19C8   col:   2120  P  I. 

3  Presumption   of  correctness  of    geneolo- 
gical  table   prepared    at   settlement— Custom 
—  Contents  of  the  table   being   vague— Effect. 
58   P  W  R  1908   col :  1040  P  I. 
Pedigree. 

1  Proof  of— Evidence  of  relative  grounds 
for  discrediting  evidence- V/itnesses,  credi- 
bility of.    32  C  84  col  :  168   P  I. 

2  Relationship  Proof— Pedigree  table.  5 
C  V/  N  49  -23    A  72  col :  167  P  I. 

3  Statement  of  deceased  persons  in-Bhun- 
yan--Paharf)j  killa-Gerh-Hereditary  office 
estate  attached    to.     3-'^.  C  6  col  :  158    PI. 

4  Value  of  pedigree  tables  which  extend 
beyond  the  seventh  or  eighth  degree  by  son- 
less  proprietor  of  ancestral  immoveable  pro- 
perty to  daughters.  11  P  R  1908  col :  2117 
P  I.' 

Peishcush, 

1     Private    agreement     apportioning,    not 

binding  on  Government Costs — Agreement 

apportioning.     16  M  L  J  463   col:   578  P    II. 
Penalty 

1  Moitgage- Bond— Construction  of -Simple 
mortgage  -Mortgage  with  possession— Personal 
liability   of  mortgagor -Interest  -Penally. 

Reasonable  componsation.  Under  the 
mortgage  bond  in  dispute  the  mortgagor 
stipulated  that  the  house  mortgaged  wag 
hypothecated  as  collateral  security,  and  its 
possession  was  to  be  retained  by  the  mort- 
gagor who  undertook  to  pay  the  mortgage 
debt,  with  interest  at  annas  12  per  cent 
par  mensem  the  inte^es^  being  payable 
monthly  and  the  principal  within  six 
years,  that  in  case  the  monthly  payment 
of  interest  or  the  repayment  of  principal 
within  SIS  years  failed  the  rate  of  hiterest 
in  aithey  cage  was  to  rise  tO'  or.p  per  cent. 
Ekld,  thiit  the  Seed  disc-ioseJ  a  di-' met 
promise  to  pay  and  the  mortgage  contemplat- 
ed was  clearly  not  of  an  usufructuary 
nature. 
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Penalty    (Conid.) 

Wilhfiut  clcoidiDg  whether  the  enhanc- 
ed rate  of  iiit»rcfc-t.  was  or  was  not  ponal 
t)ie  Chief  Court  couBidered  the  enhanced 
rato  Rgrocd  to  in  the  deed  as  a  rensonablo 
compon.'^ation  ti')  which  thts  ijiortgagee  was 
entitled  Vll  PR  1881,  10  Oa',  74.0,  distin- 
j^uishcd  ;  10  Cat,  n40,  dissenter!  from.  BABU 
ITAlir  STNGH  V.  PEEMA  SHAH,  155  P 
L  R    190J 

2  Vetii.lty--St'«  Contract  Act  IX  of  1R72 
S  74  col  338    t»    347    P  I     nnd  col  :     630  P  II. 

8  Exorhitu.nt.  rate  of  interest,  whether 
penalty.     4    W  L  T  87  col  :    13C4   P  II. 

4  High  ratw  of  intfircst,  in  what  cases 
a  10   C  W  N    1020   col   342   P  I. 

5  !- tipulation  by  mortgagor  to  pay  on 
redemption  the  principn)  eum  and  half  as 
riuch  Bg.ain--Cross  objections  n^aintait  able 
only    with    respfct    to    the    principal    appeal 

—  Separate  appeal  with  re^ptot  to  separate 
orders  passed  on  separate  appeals.  10  0  G 
214  col  :,    1664   P  I. 

6  Stipulation  by  way  oi-Br«ach  of  con- 
tract, damages  for — Agreement  to  pay  cora- 
pound  it.tere.'^t,  penal  or  rot— Question  of 
fact.     1  N  L  R  9   col  342   P  I. 

7  Stipulation  to  pay  a  higher  rent  of 
interest  when  not  a.  10  C  W  N  640  col 
842  PI. 

Pension. 

1  Definition  of -Land  gifted  by  Govern- 
ment.   26  A    617    col  140  P  I. 

2  Political  and    foreign — Attaohability  of 

—  Attestation  by  legatee,  effect  of.  26  M 
433  col  86  PI. 

Pension  Act  XXIH  of  1871 

1  See.  Aot  XXIII  of  1871  (Pensions  Act) 
cols:   139  to  146    PI. 

2  S6-Grant,  construction  of.  108  P  R 
3901    col  :   1933   P  T. 

P©r!sha\>ie  property. 

1     Attachment  and    sale   of Dieposal  of 

Bale    proceeds.     4  L  B  R  l6  col.    1362  P  I. 

Perjury. 

1  FMl;>e  ovideiice— rOivil  action  — Right  of 
Buit— Result  of  conspiracy — Witness,  liability 
of.     25  B    230  col.    342    P  II. 

2  L'.abihty  of  judgment  obtained  by  deli- 
berate To  bti  set  aside  in  a  fresh  suit  on  the 
ground  ot  fraud.  J6  M  L  J  69—29  M  179.  col. 
1038    PIT. 

permaiaent  Loase. 

1  Hight  of  (ihatwal  to  grant — Suit  for 
po^^se'-'sion.     29  O  367  col.    1827    PI. 

pormanentiy  Settled   Estate^ 

_  I     Separata    registration   o{    alienated    por- 
tion   of — .Juripdicfcion     of  collector Privfvte 

agreement    apportioning   pTishcush  not  hi  jd- 
ing  or  Government.     16  M  L  J  468—30  M  106 
col    578    P  II. 
permanent  Occupancy   Eight. 

1  Onus  of  pioof— Claim  for  more  than 
12  years  by  tenants  from  year  to  year  of  per- 
manent occupancy  rigjats,  to  knowledge  of 
landlord.      25    M  607    col.    1948    PI 

8  Paymtiut  of  rent  at  an  unaltrred  rate— 
Ejectmf^nt  puit— Recognition  by  landlord.  32 
C   41  (P  C)  col.   553    PH. 


Permanent  Occupancy  Rig^ht 

(CotUd.) 

8  Payment  of  rent  at  an  unaltered  rate- 
— Prosunjption  ag  to  tenancy  being  perma- 
nent— Long  continuous  ponseosion  on  pay* 
ment  of  unchanged  rent.  32  C  61 /'P  C)  coL 
292  P  II. 
Permanent  Tenancy. 

1  Permanent  Tenancy.  See  Permanenfe 
Occupancy    Bight    supra. 

2  Permanett  Tenancy-  Rights  of  exca- 
vators and  Gcvernmenl-HHJiwah  Canal,  Mul^ 
tan   uiatricb.     28  C  693  (^P  C)  col     329    P  IJ. 

3  Permanent  Tenancy  —  Larifellord's  right 
to  eject-  T.'ase,     6  f'  W  N  352    col:    1536  P  I, 

4  P'tmanent  Tenancy  —  Building  pur- 
poses, leHse  of— Lease  for  building  purpose 
for  no  fixed  term  —  I'resumpfcion  of.     7  BLR 

401  col:    15:-'5  PII. 

5  l*ermaneot  Tenancy  —  'PreBumption-*- 
Landlord  and  tenant.  5  C  W  N  801  col  ; 
1536  P  I 

6  Payment  Tenancy — Payment^of  rent  — 
Landlord  and  tenart  —  Ejectment  —  Hero-, 
ditary    right.     7    (^  W  N    734   col:  292  P  II. 

7  Permanent  Tenancy  Burden  of  proof 
—Presumption.  8  C.  W.  N.  165  ool  :  163& 
P.    H 

8  Permanent  Tenancy — Landlord's  right, 
to  eject — Separate  notice  to  quit  the  laud. 
6   C  W  N    134   coh  721  P  I. 

9  Permanent  Tenancy  —  Landlord  and 
tenant — Sale  of  durpatni  tenure — Liability 
of  auction  purchaser — Interest  on  arrears 
of  rent.     30  C  213  col;    1433  P  I. 

Permanent  tenure. 

1  Holder  of— Possesses  all  rignba  attach- 
ing to  the  lands  from  the  centre  of  the  earth 
to  the  sky.  3  G  W  N  59-33  C  54  col:  174a 
P.    II. 

2  Proof  of —Origin  not  known— Grant  for 
residential  purposes —  Substantial    structures. 

Where  the  original  nature  of  the  grant 
was  unknown  and  it  was  found  that  fch-e 
predecessors  in  interest  of  the  defendants 
who  were  purchasers  in  execution  of  a  de- 
cree were  tenants  on  the  land  and  were  in 
occupation  for  nearly  sixty  years  and  that 
they  raised  substantial  structures  on  th« 
land  and  the  grant  was  for  the  purpose  of 
residence. 

Held,  that  the  lower  Courts  were  justi- 
fied in  drawing  the  inference  that  t;->e  hold- 
ing was  oermatient.  WILLiAM  M.  Grant 
u.  MRS.  ROBINSON.  11  C  W  N  24» ;  5 
C  L  J  178- 

3  Ulavadai  miras  and  purakudy  —  Per- 
manent lease  granted  by  table  endowa- 
ments.     SOWN   545-27   M   291  (PC.)   col; 

402  P  I. 

4  What  accounts  to  -  Presumption  as  to 
permanent  tenure— Uiichanged  rent.  6  0L 
J.    122-34  C  902  ool:  1535  P  II. 

Permission. 

I  Of  courts  to  sue  on  behalf  of  others — 
Joinder  of  plaintife.     3  0  0  351  col:  1385  P  I. 

2.  To  institute  fresh  suit  —  Return-  of 
plaint  for  presentation  to  proper  court  5 
0  CJ    a67  col:    1590  P  1. 
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Perpotual  lease 

1  Hereditary  farming  loose— Cancellation 
of  sale  of  heritable  non-traDsferablo  tenure 
6  O.  0.94  col.  331  P.  il. 

2  Lease  — Suit  for  proprietary  posHession 
against  under  proprietor,  3  O,  C.  105  ool. 
18G4  P. I. 

8  Lease  — Ejectment  of  grant-holder  by 
notice  under  Rent  Act.   4   0    0.   2G1   col   G44 

r.  IL 

4  by  occupancy  tenant— Transfer  of  oc- 
cupancy rights— Sub  Icttitig  by' occupancy 
tenant.  2  0.  0.  292.  See  Oudh  Act  XXII  of 
18S6  Hint   Act   S.  5  No.  7. 

5  Touaot  holding  under  a  porpetual  lease 
—  Suit  for  declaration-- 3  O.  0.  87  ool.  1419 
P.  II. 

perpetuity  rule. 

1  Bequest  for  charity — Cutohi  memons — 
Hindu  L^uv— Will— Marriage.  5  B,  L.  R. 
1010  col.  827  P.  II. 

2  Condition  in  lease  raising  presumption 
of— Construction  of  lease.  4  0.  0.  139  ool. 
15G2  P. II 

3  Contract  running  with  land— Pre  emp- 
tion— Heir  Purchaser.  5  0.  W.  N.  343  col. 
616,  717  P.  II. 

4  Doctrine  of— Applicability  to  covenants 
— Mortgage  suit  for  redemption.  11  M.  L.  J. 
1901  P.  132-24  M    449  col.  265  P.  I. 

5  Endowment,  creation  of-How  far  affect- 
able- Ultimate  gift  to  sons— 9  C.W.N.  528 
col.  2031  P.  I. 

6  Rule  of  application  "to  di.scouuts  called 
walk — Coiidiiiocis  as   to   creation    of — 5  B.  L. 

B.  624  col.  1695  P.  1 1. 

Persons. 

1     Person  .interested    in    paying    money 
whicli  another  is  bound  to    pay.     4  O.  C     369 
bee  Uevenvie  .Act  XVII  of  l87u  S.  108  P.  11. 
Personal  attendance 

1     Personal  attendance    of    plaiutifi,     3   0 

C.  81  col.  1272  P.  1. 

Personal  Inam 

1  Personal  inam — Enfrandiisevient  in  fa- 
vour of  widoiu--Effect  of. 

Service  iuam,  taken  by  inheritance  by 
the  widow  of  the  previous  holder,  is  not  her 
absolute  property. 

The  etifrcicchisoment  of  a  personal  inam 
or  grant  of  title-deed  in  respect  of  personal 
inam  to  the  widow  does  not  in  a»iy  way  affict 
the  rights  of  reversioners.  VKNK.ATA  DIK- 
8HATULU  V.  GAVARAMMa.  14  M  L- J. 
808-28  M   18. 

personal  Law. 

1.  Personal  law — Grant  by  way  of  endow- 
ment to  religious  instituiiuu.  2  0.  0.  295 
col.  592  P.  II. 

2  Personal  law — InIieritauce--No  initial 
presumption  lu  favour  of  applicability  of  - 
Duty  of  Court.  143  P.  R.  1908-140  P.  R.  1908 
col.  789  P.  II. 

personal  liability. 

1  Personal  liability  for  mortgage  dobt 
created  by  one  having  no  title  to  mortgage 
properly.  4  0  0  320.  (See  Mortgage  Kedcwp 
tioa. 


Persoua!   signature. 

1  Personal  signature  of  mortgagor  on  mort* 
gage  d'Hid-  Validity  of   mortgage    sign.Td   by 
third    for     mortgagor    with  shiauthority.     6. 
O   C.  279  col.  l.^RR  P.  II. 
Personal   undertaKlag 

1     I'orsorjal  undertaking — .•^precment  tore- 
pay  loan.     4  .L.  B.  U.  1907  P.  88  col  200  P  1. 
Petition. 
i       J      Atiiclavit  v/hen  necessary  in    support   of 
I  petition  —  Appeal— Revision.      32   0.    146  coL 
'  1062  P.  I 
physical  possQHsion 

1  Amount  to  bo  paid  to  mortgagee— Fore- 
closure of  mort"gage.     3  0  0  184  col:  1816  PI. 

2  Equity  of  redemption  -  Praud--0mi8- 
sion  to  issue  notice.     10  0  2G2  col  :  1771  P  I. 

8  Pre-emptor's  denial  of  vendor's  title — 
Pre-emption.     2  0  0  9  col:   1814  P.  I. 

4  Pre-orQptioo-'-("ooditional  sale.  7  0  0 
8  col  :  Un7  P  I. 

5  Pre-emption  — Custom — Houses  -  Fraud. 
16   P    H    1902  col:  1816  P  I. 

6  Pre  emption  —  Sale  of  shop  —  Right 
of  owner  of  house  at  the  back  of  pre-empted 
house.    88  P.  H.   1905   col.    1812    P  I. 

7  Pre  emption  suit — Property  in  posses- 
sion of  tenant  iucapcable  physical  possession. 
63  P.  L.  R.  1908  col,  1813  P.  I. 

pin  money. 

1  Agreement  to  pay,  to  daughter  in-law — 
Unohastity  and  refusal  to  reside  with  hus- 
band— Whether  d  lUghter-in-law  entitle  to  en- 
force it.     4  A.  L  J.  13-29   v.  151  ool.  249  P  I. 

2  Personal  allowancf — Wife  not  claiming 
and  recovering  it  during  life  time  -  Whether 
her  heirs  could  intprfere  it  after  her  death. 
13  0.  W.N.  153.     See  Partition   No.  52. 

piratlavaru  Cess. 

1  Right  (f  Zemivdar  to  include  in  the 
yattuk- 

The  cess  cfilled  "Piratlavaru"  Cess 
being  a  mere  voluntary  contribution,  the 
landlord  is  not  entitled,  as  of  rigm,  to  insist 
upon  the  cess  being  included  in  the  pattah. 
28  M  43  followed.  GUTT  \  YENKaTA  SUB- 
BANNA  V.  RAJA  VENG  jTI  G  0  V  I  N  D  A 
KRISHNA  YACHaNDHULU  YA  YARU 
BAHADUR  4  M.  L-T-  438- 

See  f  r  other  facts  col     595  P.  II. 
Place  of  pertormanc®. 

1  Contract— Debtor  to  follow  bis  credi- 
tor and  pay  the  debt  where  no  place  of 
payment  is  specified.  11  0  0  191  col  1056 
P    I. 

2  Place  of  suing— Suit  for  compensation 
for  wrong— Jurisdiction.  3  L  B  R  1906  P  164 
col  1054    P  I 

Plaint. 

1  Admission  of  plaint  through  mistake  or 
inadverfancfl.  Court  fee.  a  W  N  1907  P  110 
—29  A  382  col  110  P  1. 

2  Allegation  in  plaint-Suit  for  compon- 
sation  for  branches  of  trees  out  by  dofe'>- 
dant.  26  P  L  R  190B.  See  \  \\^^]&h  Act  XVI 
of  1887  Teirn'  cy  Act.  S.  77   (3)  (d)  and  100. 

,      3-    Mternative  rali;;f -See  alternative  relief 

i  ool  214B   P  1 

I      4     Amendment   of    plaint -See    Act    V    of 
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Plaint    (Contd.) 


1908  riv.  Pro.  Oodo,  0  VII  R  11- Sa.  53.  54 
col  113G  to  U39  P  I.  and  Amendmant  col  2150 
to  2iaO  P  H. 

5  Amondmonfc  of— Alteration  of  the  na- 
ture of  suit.     4  D  L  R  355  ool  264  P  11, 

6  AmendmeiU  of— Adding  a  new  cauaa  of 
action— Limitation -Central  Provinces  Land 
Ileurnue  Aa  of  n,SI  S.  65. 

The  ohargo  created  by 
18  one  within  the  purview 
Transfer  of  Property  Act, 
enforced  without  bringing 
of^  the    charged     property. 


S.  65  of  the  Act 
of  S,  100  of  the 
and  can'ioii  bo 
a  suit  for  sale 
.  i  ^-  In  sucb  a  suit, 
all  persons,  having  an  interest  in  the  laad 
and  of  whose  interest  the  plaintiff  has  no- 
tice, should  bo  joined  as  parties.  Where  an 
amendment  of  a  plaint  by  adding  »a  new 
cause  of  action  is  allowed,  the  amendment 
dales  back,  as  regirds  limitation,  to  the  iu- 
Btituces  of  Che  suit  and  not  to  the  date  of 
making  the  amendment.  It  is  not  proper 
to  allow  such  an  amendmant  when  the  of 
feet  of  so  doing  would  be  to  deprive  ihc 
defendant  of  his  right  to  set  up  the  statute 
of  limitations.  56  L  J  Q  B  621  followed,  16 
M  319  referred  to.  MANGAL  PRASAD  v, 
CHANDRA  MALL.   1  N  L  E  117, 


•New  case.  8  0 


7  Amendment  of --Appeal 
C  206  cul  2158  PI. 

8  Amendment  of-Appellate  Court,  powers 
of.     5  0  VV  N  273  col  1279  PI. 

9  Amendment  of  plaint  as  to  joinder  of 
parties— Case  almost  finished  costs--l392  P  1. 

10  Amendment  of— Barred  by  time  on 
the  face  of  it— Leave  to  amend  so  as  aa  to 
bring  the  claim  within  time,  can  not  be 
allowed -Plaints  in  short  causes  -Gouusel's 
fees.     10  B  L  R  969   col  1435  P  L 

11  Amendment  of,  by  Court,  on  order 
for  payment  of  additional  fees.  21  T  L  It 
1  col ;   691    P  II. 

J2  Ameudmonb  of— Court  fee  leviable 
on  plaiut.     1  L  B  R  1900  02    P  3Q3  col  111  P  1 

\3  Amendment  of -Deprecation.'  25  B 
337    ool ;   1507   PI. 

14  Amendment  of-^In  second  appeal- 
Conversion  of  suit  of  one  character  in  to 
one  of  a  different  and  iuc  insistent  charac- 
ter—When  amendment  mav  not  be  allow- 
ed.    1  U  L  J   73  ool  :   437  PI. 

15  Amendment  of— Leave 
Party  referred  ho  fresh  suit 
col:    1012   P  I. 

16  Amendment  of-Omission  of  prayer 
—  Administration  suit   5  0  W  N  162  col ;  2032 


to,     refused— 
6  B  L  R    594 


PI. 

17 

tion- 


Amendment      of— Prayer 
-Suit   far      declaration.     2 
425   P  I. 

18     Amendment   of— Suit 
cause    of     action   giving    rise 
reliefs,    conversion     of,    into 
a   different  cause*  of   action 
another   set   of   reliefs.     21    T 
330   P  il. 

id     Amendment  of— When  allomoble. 

nonnvv^n^-^^    ^^^    proposed    amendment 
00  uuw   cUini     la  ^utioduced,  nor  a.  da^^ 


for   ir  juuc- 
B    19    coi  ; 


based  an  one 
to    one   set   of 

one  based  on 
giving  rise  to 
Xj  ii   256  col  ; 


Plaint     {Contd.) 


founded  on  a  new  cause  of  action  and  the 
opposite  party  fs  in  no  way  prejudiced,  aii 
amendment  of  the  plaint  may  bf)  allowed 
RAJA  PEARY  MOHAN  MOoKERJEE  v 
NaRENDRa  NATH  MOOKERJEE.  9  P  \V 
N  421  =  32  0  682. 


20  Appeal  agiinst  order  rej;ecting  or 
admitting  -  Order  r(iecting  a  plaint  is  a 
decree.  6  C  L  J  214  col  1268  P  I. 
^  21  Appellate  Court's  order  directing  Civil 
Court  to  receive,  first  returned  by  it  for 
prosontatiou  to  rent  Court.  5  0  C  332  Col 
H61  P  IL 

22  Gase  inconsistent  with  'plaint— Plead- 
ings—Case  made  in  the  plaint—New  and  in- 
consistent  case  set  up  later. 

Held,  that  a  certain  amount  of  latitude 
is  permissible  in  construing  pleadings  in  this 
country,  but  a  plaintiff  eannot  be  allowed 
to  abandon  a  case  made  in  hia  or  her  plaint 
and  substitute  an  absolutely  inconsistent 
one.  PITAMBER  PERSHAD  v.  MUSAM- 
MAT   PARBATI.     8  0  0  116- 

23  Cause  of  action— Suit  against  Secre- 
tary of  State.     4  O  C  29  col  354  P  II. 

24  Construction—Suit  for  sale  of  mort- 
gaged   property— 27  A  97  col  967  P  II. 

25  Construction  of  lease— Form  of  suit. 
25  A  1  (P  C)  ool  421  P  I. 

26  Construction,  for  the  purpose  of  Oourt- 
fees.     3  0  C  788  ool  106  P  I. 

27  Construction — Prayer,  defective  sub- 
stantial justice— Discretion  of  Courts.  31  0 
614  (P  C)  col  211  P  L 

28  Construction  — Prayer  for  declaration 
of  invalidity  of  adoption  —  Relief  dependent 
on  feuoh  declaraticn  —  Necessity  for  amend- 
ment.    5  C.  W.  N.  163  ool.   2032  P  I. 

29  Construction  — Remedy  wrongly  con- 
ceived—Altt^native  relief  when  grantable.  27 
A,  97  Col.  967  .  P  II. 

30  Oousiruction—S.uit  far  specific  proper- 
fy  or  for  damages— Distraint.  27  M.  430  Col. 
16.i8   P  II. 

31  Construction  — General  Prayer  for 
"  auy  other  relief  "— L.  A.  Art  120  and  144. 

81  Construction — General  Prayer  for  ''any 
other  relief"— Xj.  A.  Art  120  and  Idi—DeclarQ- 
tiun  of  the  title  and  possession — Suit  for  posses- 
sion— Ambiguity  in  plaint — Examination  of 
plaintiff— j^xtension  of  scope  of  plaint-  Fram- 
ing of  lasiits  upon  allegations  made  by  plaintiff 
(>„  ''ft.  h— Civil  Procedure  Code  {Act  XIV  of 
18b2)  Sections  }18,  U6  and  147\ 

In  this  case  the  plaiutiS  sued  lor  a  "  de- 
claration of  his  title  to,  and  possession  of,"  , 
the  plots  ot  land  in  dispute.  He  sought  "  to 
obtain  passesajon  by  estab  ishment  of  right 
thereto  of  all  or  any  af  the  plots  aforesaid  in 
o.add  of  failure:  ot  proof  of  such  potsessiou  as 
the  nature  of  the  property  admits  of/'  The 
alles^ations  in  the  plaii  t  being  ambiguous, 
the  plaiatiff  veas  examined  under  Section  liS. 
uf  <^.  P.  C.  whon  he  stated  that  he  w^as  out  of 
nossesbion,  and  the  2Qth  of  August  1885,  tke 
date  on  whiob  the  Settltmeot  Deputy  Collee- 
tor  had  dirtoLed  the  name  of  the  defendant 
Ijj  be  euLexed  Qa  the  leooids  aa  the  peraou  ia 
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Plaint    (Conid.) 

possession,  bo  dcoTned  to  be  the  date  of  his 
dispoRsession.  The  suit  for  declaratory, 
dtui-oe  beirg  barred  by  limitation  was  dismis 
sed.     On  appeal  to  tbo  High  Court— 

Held,  J'er  Aikinaii  ai.d  Blair,  J.  J.,  that 
upon  the  face  of  the  plaint  no  cause  of  action 
was  alleged  upon  which  a  claim  for  possession 
Could  be  baf^(;d.  Meither  by  express  words 
nor  by  re«sonnble  application  did  the  plaintiff 
chaigo  the  defendant  with  any  invasion  of 
possessory  status  ar'(E  no  fact  whp.tever  bear- 
ing such  a  construction  was  alleged.  The 
provisions  of  Scctit^n  118  of  C.  P.  0.  are 
intended  for  elucidation  of  what  is  obscurej 
to  tbo  ascertainment  uf  what  is  vague  in  the 
plaint,  and  not  to  the  extension     of  its  scope. 

Per  Bauer ji,  J. —  When  the  plain tiS  at 
the  time  when  issues  where  seLlled  did  not 
assert  that  be  was  in  possession  at  the  date  of 
the  suit  as  to  justify  a  claim  for  a  declaratory 
decree  only,  the  suit  at  that  stage  was,  to 
all  intents  andpurpnsfs,  a  suit  for  recovery 
of  possession  — i.  Ij .  li,  5,  Bern,,  €09,  referred 
to.  KASHINaTH  BISWAS  v.  11A?»1  NTRAN- 
JAN  CHAUBE     A-  W.  N.  1902-    P-   85. 

32  Contents — Bent  suit- — Description  of 
land.     5  C  W  N  121  coK   143   P  II. 

83  Conversion  of,  into  execution  applica- 
tion— Plaint  may  be  treated  asapplication  for 
execution —Acquire  of  partial  interest  in 
decree.     28  M  (34   col.    1501   P  I. 

g4  Cenver.sion  of,  suit  by  creditor  of  de- 
ceased's estate -Amendment  into  administra- 
tion suit  not  necessary.  6  B  L  R  853—29  B 
96  col.  1047   P  I. 

85  Death  of  defendant  before  presenta- 
tion of  plaint— Jurisdiction  of  Courts  to  sub- 
stitute bis  legal  representatives.  17  M  L  J 
551  col.    157G  P  I. 

86  DeecripLion  ir — Of  property  claimed— 
When  misdescription  not  fatal  — Point  not 
raiatd  in  the  first  court.  8  C  L  J  560  col, 
594    P  II. 

87  Description  of  plaintiff  company  in — 
Practice-  Foreign  company  suing  in  British 
Court.     8  L  B  K  1906   P    261    col.'  1060    P  II. 

88  Details  of  When  may  be  read  into 
the  decree — Interpretation  of  decree  with  re- 
ference to  plaint.     74  P  R    1905  col.    1487  P  I. 

89  Filed  intentionally  in  wrong  Court 
-Return  of  -  Duty  of  Court-Claim  for  definite 
share  of  estate  paying  revenue  to  Govern- 
ment.    3  A  L  J  511  col.   109    P    I. 

40  Frame  of-General  prayer — Construc- 
tion-Costs of  litigation-Marriage  expenses. 
31  C  433   col.  386  P  II. 

41  Frame  of— General  Prayer*  for  '*  any 
other  relief" — Fresh  suit  for  possession  on 
false   allegations.     27  A  174  col  873  q  II. 

42  Frame  of-Genoral  prayer  -  -Further 
relief -Jurisdiction  of  Court — Form  of  fore- 
closure decree.  2  0  L  J  173— -27  A  325  col. 
635   P  1. 

43  Framed  originally  correctly— Subse- 
quent amendment  owing  to  unfounded 
objection  defective— Suit  dimissod— Restora- 
tion by  Appellate  Court.  8  C  L  J  485  col. 
704  P  U. 


Plaint    (Could.) 

44     Gfnernl  prayrin  —  h''or(je.ftinf)   such  re* 

iiej  as  ili>'  Couit  may  think  Jit  to   grant  — Nices- 

I  sity  —  CIdtdless  pr  'prietur  ml  inff  ancestral  land 

I  to  acquire,    another   land — SiLit     by    dAluttrals 

I  tvhuse  father    had    aO'indoiied    some  land    and 

lived    in  another    uiUage--Suit  fur    posse y.sion 

,  and   declaration    c  mbi>nd  —Jagir    and   Kha* 

touni  Assat^nivar  registers. 

The  ooUaierdlb  of  a  chijdiees  proprietoi? 
sued  for  possesaion  of  half  ibe  land  sold  by 
I  him,  as  their  own  property  and  for  a  decla- 
ration that  the  B>'le  was  not  to  aflect  ineir 
revereioiiary  rights  in  tbo  other  hdlf.  The 
plainticontained  a  further  general  prayer  for 
such  other  relief  as  the  Court  thought  they 
were  entitled  to  get. 

Defet  dants,  (1)  Justified  the  sale,  (2) 
challenged  the  plamlufs'  status  to  bring  the 
suit,  urging  the  land  in  dispute  was  not  an- 
cestral and  that  their  father  had  given  up 
hia  ri^ht  to  some  of  it  in  1884  and  chat  (3) 
the  Divisional  Judge  was  wrong  in  gr.tut- 
ing  the  declaratory  decree  for  ihu  whcie  area 
when  the  suit  was  for  a  declaration  to  half 
only. 

Held,  that,  (1)  with  reference  to  the  Jagir 
9:,r\di  Khatauni  A ssamiwar  xeg\^t  rs  tlie  landjwaa 
ancestral  and  it  did  not  lose  lis  character  by 
reason  of  plaintiff's  father  abandoning  a  por- 
tion of  it  in  favour  of  his  nephew  in  1884  ; 

(2)  Exchange  or  sale  ot  ancestral  land 
to  acquire  other  land  is  generally  not  a  neces- 
sity justifying  the  alienation  ; 

(3)  Plaintiffs  were  competent  to  sue  as 
their  father  had  retained  expressly  his  Jagir 
rights  and  not  parted  with  his  interest  in  a 
large  portion  of  the  land  m    dispute;  and 

(4)  That  declaratory  decree  tor  the  whole 
area  was  justifiable  as,  in  thj  plain t,  there 
was  a  general  prayer  for  such  rulief  as  was 
possible  to  give  ai;d  greaior  relief  claimed 
embraces  the  lesser.  81  P.  U.  1901  and  75 
P.  H.  1902  Distinguished.  NIU.aL  SINGH  u. 
JOWALa  SINGH,  26  P-  W.  ii.  1907- 

45     Improper  amendment  of— Suit  to    seb 
asidw   lease  and   recover  possession.     3  GLJ 
306-33  C    511  col  :  1760   P  1. 
i      46     lufoimality     in  — Inconsistent    allega- 
tions.    IOC   88  col  :    1329    P  II. 

47  Insufficiently  stamped  at  presenta- 
tion -Payment  of  additional  Court-fee  after 
period  of  limitation  for  suit — Dismissal  o£ 
suit.  AWN  1905  P  12—27  A  411  col:  lk8  P  I. 

48  Not  duly  signed  and  verified- Retura 
of  plaint,  after  determination  of  issue  as 
to  whether  the  same  had  been  properly 
signed  and  verified,  for  amendment,  legality 
of.     2  C  L  J  11    col:   432   P  II. 

49  Ordered  to  be  returned  to  the  plain- 
tiff for  presenting  to  a  Court  of  competent 
jurisdictiou  on  discovery  of  the  iucompe- 
.encyof  hear  the  suit.  16  P  W  R  1907  col : 
1924  P  II. 

60  Payment  of  deficient  stamp  duty  un- 
der orders  of  Court  — Proper— From  date  of 
presentation— Plaint  prebented  as  a  pauper 
petition  within  time  aud  full  stamp  eubse- 
quently  paid.     15  M  L  T  219—28  M  493  col : 
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1934    P  I. 

51  Flttiiitiff  how  far  bound  by  case  set 
up  in  liis--Suit  by  a  Talukdar  for  docjlara- 
iiun  ot  proprietary  title  imJ  tenaut'a  tj'^cb- 
iiieut.     b  U  C  ILU  c-jl  225  P  I. 

52  Plaiiitill  not  to  bo  precluded  from 
basing  his  olaiai  upon  a  ground  which 
thougli  not  referred  lo  in  the  plaint  clearly 
Hud  m  oxpresii  torma  put  in  issue  at  the  very 
commeiicomaut  of  the  suit.  78  P.  R.  1904 
col.  8.0  P,  il. 

53  Presentation  of,  by  managing  member 
of  p.ii  tnoisliip — N3ii  joinder  uf  necessary 
parties  1.  S   L.  H  191  cul  380  P.  1. 

54:  Presentation  on  opening  day  after  va 
cation  9  C.  L.  U,  1329  col.  1731  P.  I, 

65  Hresumptiou  of — Presentation  with 
dehoient  Cuuit,  lee — Subsequent  supply  of 
deficiency  within  Lime  lixed  by  court  and 
after  limuatiou.  A.  W.  N.  1902  P  153  col.  129 
P.  I. 

5tt  Heal  value  of  claim  as  well  as  court 
fee— Value  lor  purposes  of  fixing  pleader's 
fee— 7  B.  L.  K.  i31  See  Regulation  Act  II 
of  1827  (Bombay)  S  52. 

57  Ueiuru  for  presentation  to  another 
Court—  I  tusiets,  buit  for  removal  of  — 5  0.  C, 
110  col.  1222  P.  I. 

58  Ueturn  for  presentation  to  proper 
Court— I^ermission  to  institute  fresh  suit. 
6  0.0.  367  col.  1590  P.  I. 

59  KeLuru  for  presentation  to  proper 
Court  — Appeal  from  order  of  return  5  (J.  L.  J. 
58  Ool.  I0o3  P.  I. 

60  Return  for  presentation  to  proper 
court— ^uit  on  contract— Suit  based  on  con- 
tract—  Place  where  payment  to  be  made.  7 
B.  L.  li   993  coi:    1098  P.  I. 

61  Return  of — tur  piesentatiou  to  proper 
Court — Teoant  holdiug  laud  under  decree 
of  Court.  6  O.  0.  118  See  Oadb  Act  XXII 
of  IBSG.     Rent  Act  S.  52   aud  108. 

62  Heturn  of,  befure  registration — Order 
returning  defective  plaint  tor  amendment — 
Suit  for  recovery  of  mortgage-money  on  the 
mortgage  of  a  house.  32  P.  W.  R.  1908  col. 
1810  P.  11 

63  Return  of,  by  appellate  Court — Or- 
der of  Appellate  Court  returning  plaint  for 
presentation  to  proper  Court.  25  A  174  col. 
1270  P.  I. 

64  Return  of,  by  appellate  Conrt  decid- 
ing original  Court  has  no  jurisdiction  to  en- 
tertain suit.     7  C.  L.  J.  152  col.  142  P.  II, 

65  Return  of,  by  Court — As  being  beyond 
its  jurisdicliou,  it  cannot  be  said  to  be  insti- 
tuted only  when  the  plaitjt  is  presented  to 
the  proper  officer  of  a  Court  having  jurisdic- 
tion LO  by  it.     9  O.  C,  1  col.  1724  P.  I. 

66  Return  of — Judge  and  additional 
Judgd--Nomenclature  aud  constitution  of 
Courts  in  Lower  Burma.  3  L.  B.  R.  1905  P. 
120  col.  323  P.  11. 

67  ^iguature  by  plaintiff  dispensed  with  — 
Plaint  to  be  signed  by  plaintiff — "Good 
cause  "—4  N.  L.  R.  117  col.  1433  P.  J. 

68  Signature  on  plaint  by  unauthorised 
ftgeut— Subsequent  authorizgition— Authority 


Plaint    (Contd.) 

conferred   after   institute   of   suif;.  A.    W    N 
1903  P.  189-25  A.  635  col.  1202    P.  I. 

69  Stamping  by  order  of  Court— Retros- 
pective effect  -Plaint  pressmted  as  a  paupei? 
petition  within  time  and  fnll  stamp  subaa- 
quently  paid.     28  M.  49ii  col.  19;M  P.   I. 

70  Suit  by  an  ir. dependent '  prince— Ro- 
cogiiiKod  agent -Signing  and  verifioatiou  of 
plaint.     41  P.  R.  1902  col.  1202  P.  I. 

71  Suit  by  landlord  against  tenant  for 
ejectment  — How  far  should  it  contain  par- 
ticulars oi  Notice  to  quit,  26  B.  3G0  col. 
206  P.  II. 

72  Suit  for  dower -Cause  of  action  fo« 
suit  withiu  jurisdiction  of  Court  in  which. 
suit  was  instituted  -  Pov^er  of  Court  to  re- 
turu--For  predentation  to  another  Court.  32 
C,  146  col.  1062  P.  I. 

73  Suit  for  possession  on  title  by  pur- 
chase—Titie  not  proved-  -Plaint  not  specific 
about  possession  lor  more  than  12  years — 
Effect.     4  TNI  L  T  344    col:    2071    Pi. 

74  Suit  relating  to  charity — Suit  insti- 
tuted by  one  person  with  the  consent  of  the 
advocate  general — Amendment  of — Substi- 
tution of  another  plaintifi  with  i,he  con* 
sent  of  the  advocate  general.  8  B  L  R  751 
col:   1214   P  1. 

75  Treated  as  an  application  for  execu- 
tion—Acquire  of  partial  interest  in  decree*. 
23    M  C4    col :    1501    PI. 

76  Treated  as  an  application  for  execu- 
tion of  decree— Wrongful  delivery  of  posses- 
sion of  land  iust'^ad  of  equity  of  rederpp- 
tion  as  decref>d  o  ;^  R  1907  -23-  P  L  R  1908 
col ;   1090  P  I. 

77  Treated  a.!4  an  application  under  S 
244   C  P  C.     8  0  0  327   col :   713   P  I. 

78  Trial  of  Small  Cause  Court— Suit  a* 
regular  suit  without  returning  of,  for 
presentation  to  proper  Court.  7  0  0  144 
col  :    772    P  I. 

79  Value,  statement  of — Court  fee  value 
and  value  of  subject-matter  both  to  be 
stated.  29  B  229  See  B>igulation  Act  II  of 
1827    (Bengal)    S  52. 

80  Verifioation— Defect- Objection  first 
raised  on  appeal— Procedure,  5  C  W  N  91 
col  :    1236  PI. 

81  Verification  and  signing— Plaint  oa 
behalf  of  Government  signed  and  verified 
by  collector  and  signed  and  presented  by 
a  pleader  who  was  not  a  Government 
pleader.     10  C  W  N  841   ool :   787   P  I. 

Plaintiff. 

X  Addition  of — ^ddod  after  commence- 
ment of  ^.\ii\\,^Bona  fide  mistake.  7  0.  C.  193 
col.  1389  P.I. 

2  How  far  bound  by  ease  set  up  in  hifl 
plaint.     6  0.  C.  119  col.  225  P.  I. 

8  Joi-der  of-Parties.  26  M.  647  col. 
1372  P.  I. 

4  Joinder  of — Amendment  of  plaint — In- 
consistent claims  — Misjoinder  of  parties  and 
causes  of  action.     28  M.  500  col.  1077  P.  I. 

5  Joinder  of -A  ppaal— QuesLion  of  "fact— ■' 
Appellate  Court— Duty  of— Evidence.  28  B. 
94  cOl.  1394  P.  1. 
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6  Joinder  of— Right  common  to— Permia- 
■ion  of  Court  to  sue  on  bohalf  of  othors.  3  O. 
0.  351  ool  1385  P.  I. 

7  Means  every  person  asking  relief 
against  another.     10  B.  L.  327  ool.  1377  P.  I. 

8  I*ersonal  attendance  of.  3  O.  0.  31  ool. 
1272  P.  I. 

9  Representative  of  deceased- Subatitu- 
tiOD  of  name  of  representatives  of  deceased. 
6  O.  O.  34  col.  1451  P.I. 

10  Plaintiff— Settled  account — Plaint-Sur- 
charg*. 

A  plaintiff  who  seeks  to  open  a  settled 
account  must  specify  his  plaint  the  grounds 
on  which  he  claims  permission  to  surcharge 
ot  falsify  ;  otherwise  ha  will  not  bo  allowed 
to  prove  errors  at  the  hearing.  36  L.  J.  Oh. 
292,  7  0.  654  referred  to.  MOULVl  NIZAM- 
UDDIN  SOW D AGAR  v.  SETH  KASTUll 
CHAND  OWNER  OF  THE  FIRM  OF  BAN- 
SILAL    ABIRCHAND    R.,I    BAHADUR    15 

C  p.  L  R  61 

11  Substitution  of— Appeal — Principal's 
rigbt  of  appeal.  4  L.  B.  R.  1907  P.  95  col. 
351  P.  I. 

12  Unsound  mind  suing  by  next  friend. 
3  B.  L.  R.  1906  P.  169  col.  1627  P.  I. 

13  Vendee — Having  equel  rights  18  P.  L. 
R.  1902  See  Punjab  Laws  Act  IV  of  1872  S. 
12  (a). 

Flea. 

1  New,  taken  at  time  of  argument— Costs 
in  redemption  suit.  4  O.  C.  347  col.    465  P.  II. 

2  No  valid  assignment  took  place  — Par- 
ties— Suit  for  dissolution  of  partnership.  77 
P  L  R  1903  col   1493  P  I. 

3  Of  equitable  acquiosceoce — Wajil-ul  arz, 
entries  in.     AWN  190*)  P  90  col  1  P  I. 

4  Of' failure  of  consideration  hy  stranger 
to  a  transaction  —Consideration,  failure  of — 
Untrue  recital  of  coasidaration — Cliamperty — 
Oambling  in  litigation- -Public  Policy — Plead- 
ing of  failure  of  consideration  by  third  par- 
ty— Right   of  suit — Transfer   in  prccsenti. 

A  rigntful  owner  of  a  taluka  who  vras 
out  of  possession  and  who  had  no  money 
and  was  unable  to  prosecute  his  claim  with 
out  assistance  against  the  appellant  who  was 
a  trespasser  in  possassion,  executed  a  sale- 
deed  of  half  tbo  taluka  in  favour  of  the 
respondent.  The  sale  deed  recited  the  ven- 
dor's title  by  succession,  the  impossibility 
of  recovering  possession  from  the  appellant 
without  a  suit  and  his  own  inability  to  sue 
owing  to  want  of  money.  Tbo  sale  deed 
further  recited  that  half  the  estate  had  been 
sold  to  the  respondent  for  a  lakh  and  a  half 
of  rupees.  The  receipt  of  one  lakh  was  ac- 
knowledged in  the  deed,  and  the  balance  of 
Bs.  50,000  was  to  remain  in  deposit  with 
the  respondent  to  be  expended  in  prosecut 
ing  the  proposed  suit  and  in  paying  a 
tnonthly  stipend  of  Rs.  50  to  the  vendor 
and  Rs.  20  to  a  mukhtar.  On  the  termina- 
tion of  the  litigaiiou  the  vendor  was  to  re- 
ceive the  balance. 

On  the  basis  of  this  sale  deed  a  suit  for 
possession  of  the  entire   taluka   was  brought 
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by  the  respondent  and  his  vendor  jiintly,' 
The  vendor  was  during  the  course  of  the 
suit  bought  oil  by  the  appellant  and  with- 
drew from  the  suit.  A  decree  wasuUimatO' 
ly  passed  for  half  the  taluka  in  favour  of 
the  respondent.  It  was  however  found  that 
the  statement  in  the  sale  deed  as  to  the  re* 
ceipt  of  the  consideration  of  one  lakh  wai 
untrue. 

The  appellant  contended  that  the  salt 
in  favour  of  tbo  respondent  was  void  oa 
the  ground  that  there  was  a  failure  of  con- 
sideration, that  the  sale  was  champsrtoug 
and  a  gambling  in  litigation  and  that  it  could 
not   operate   as  a  transfer  in    prccionti. 

Beid,  that  the  appellant  not  being  a 
party  to  the  sale  deed  could  not  challenge 
it  merely  on  the  ground  that  there  liad 
been  a  failure  of  consideration  or  an  untrue 
recital  thereof  and  that  it  was  not  enough 
for  him  who  was  a  more  trespasser  and  waa 
seeking  to  maintain  possession  against  a 
purchaser  from  the  rightful  owner,  to  make 
out  that  the  sale  deed  in  favour  of  the  re- 
spondent was  merely  voidable  at  the  optica 
of  the  vendor.  He  must  have  also  showa 
that  it  was  absolutely  vjid. 

Held  further,  that  in  the  present  case 
there  was  nothing  extortionate  or  unrea- 
sonable in  the  terms  of  the  bargiin,  no 
gambling  in  litigation,  and  nothing  contrary 
to  public  policy  and  that  the  transxctioa 
was  a  present  transfer  of  half  the  taluka  in 
favour  of  the  respondent  which  g  .ve  him 
a  good  title  on  the  basis  of  which  tlie  reS' 
pendent  was  competent  to  sue.  L  aL  AGHA  Ci 
RAM  V  RAJA  KAZIM  HUSAIN  KHAN. 
8  O  C  155. 

5  Of  limitation  taken  for  the  first  time 
in  second   appeal.     23  M   57  ool.  445  i*  I. 

6  Of  payment  not  a  set  oS-Written  state- 
ment of  defendant  claiming  set  ofi.  85  P  R 
1908  col.  703    P  li.  ,    r      .u     «     *. 

7  Raising  of^fraah-In  appeal  for  the  nrsc 
time.     AWN  I'JOo  P  125  col.  25  P  II. 

3  Right  to  sut-r^Iedical  practitiocer-Plea3 
in  defence-Ignorance  on  improper  treatment 
of  the  patient.     8  B  L  R  93  col.    1731  P  I. 

9  Taken  for  the  first  time  in  second  ap- 
peal,   entertainment     of.      15  M  L  J  2S     col, 

1647    PI.  ,      .      ,  . 

10  That  judgment  in  bar  was  obtained  by 
fraud.     AWN  1904  P  38  col.   1773  P  I. 
Pleader. 

1  Advocate  col.  2073  to  2075  P  I,  couasil 
col.  G90  to  691  P  II  and  solicitor. 

2  Misconduct.     141    P  L  R    1904   col.    503 

P  I. 

3  Admission  by-Grand  father's  death  and 
prand-sons  liability- -Admission  on  a  pure 
Question  of  Law.     6  B  L  U  634  coL   2043    I'  1, 

4  Admission  on  point  of  Law-Not  bindiag 
on  party.     9  C  W  N  036   col.    1869  PI. 

5  One  of  co-vintgagors  a  pleader  fiduciary 
—Accounts-Specific  averment  of  errors  nicssati/ 
-Changing  suit  for  acc.'Unts  into  suit  to  falsify 
scitUd  accounts-Proocedurc— Agency. 

One  does  not  become  the  agent  of  Riiolhec 


(     2051     J 


DIGEST   OP    CIVIL    8ASE8 


(     2052    ) 


plea     (Contd.) 

merely  l)ocauf?e  be  gives  him  advice  in  mattera 
of  busincsg.  The  criterion  is  tiiat  tlie  prinoi- 
p^l  authorities  the  agent,  to  roprosont,  or  act 
for  the  principal,  in  bringing,  or  aid  Iti  bring 
ing,  him  in  contractual  relation  with  a  thitd 
person,  that  is  to  eay,  there  must  be  recog- 
nition of  the  derivative  authority  of  the  agoot. 

A  solicitor  who  has  been  employed  as 
Euoh  in  a  tranenction  for  invcBlment  of 
money  may  be  liable  for  reglignnoe  in  lend 
ir'g  money  on  insufficient  security.  But  the 
liability  varies  with  the  extent  of  the  part 
he  is  employed  to  take  in  the  transaction. 
39   Ch  D  179(185)  Ref. 

M  jointly  with  one  R,  a  pleader,  advanc 
ed  money  on  whant  turned  out  to  be  insuffi- 
cient security,  M  the  Plaintif!  however  knew 
and  approved  of  the  security  at  the  date  of 
the  investment. 

Held,  that  the  plaintiff  could  not  call 
upon  R  to  recoup  him  any  loss  he  sustain- 
ed by  reason  of  the  insufficiency  of  ;<he  secu- 
rity, even  though  he  might  have  obtained 
the  advice  of  R  as  pleader  on  entering  into 
the  transaction. 

The  requisites  for  making  an  account  a 
fettled  account  depend  on  tbe  circumstances 
of  each  case  and  the  mode  of  dealing  between 
the  parties.  1  Ball  and  Beatv  428  (428)  L  R 
2  H  L  I,  5  M  I  A  372  and  8  Moor  P  0  378  Ref. 

If  a  settled  account  is  impeached  for 
errors,  particular  errors  must  be  stated  and 
proved,  and  the  same  rule  holds  even  when 
the  account   has  been  settled  errors  excepted. 

Where  tho  plaintiff  made  no  averment 
in  bis  plaint  that  accounts  had  b-en  settl 
ed,  but  commenced  action  on  the  footing 
that    no  accounts    had   been    rendered. 

H4d,  that  the  plaintifi  could  not,  after 
the  suit  had  been  tried  out  on  that  footing, 
be  allowed  to  convert  the  case  into  one  for 
re  opening  the  accounts  on  the  ground  of 
errors    contained    therein. 

Procedure  in  account  suits  indicated, 
and  that  adopted  in  the  present  case  con- 
dtmned. 

In  a  suit  for  account,  if  liability  to  ac 
couutis  denied  by  the  defendant,  the  ques- 
tion of  accountability  is  to  be  tried  first. 
It  is  only  after  an  adverse  decision  against 
the  defendant  upon  this  question  that  be 
mav  be  called  upon  to  render,  an  account. 
14  C  147  ref.  MOHESH  CHANDRA  BASU  v. 
BADHA  KISHORE  BHATTaOHARJEE. 
12  C  W-  Nm  28. 

6  Agreement  with  client  under  which 
former  becomes  entitled  to  a  share  of  the 
property  in  suit  is  guilty  of  grossly  unpro- 
fessional   conduct.     4    O  C    229   col:    501  p  I, 

7  Appearing  for  adj  )urnment— -Adjourn- 
ment riitused— Dismissal  of  suit— Plaintiff's 
remedy.     1  Siod    L  R   224  col:    1452  P  I. 

8  Arguments  by— Compromise  by  father 
on  behalt  of  his  minor  sou.  87  P  L  R  1905 
col :    1479  P.  I 

9  Ghcimperiy,  agreement  by  way  of,  be 
tween  advocate  and  pleader— Professional 
misconduct.     4   GLJ   202  col   502  P  I. 


Plea     (Contd.) 

10  ChrU  -Authority  of  Munsiff  to  direct 
a  pleader   to   dismiss   his  ehrk. 

A  Munsiff  cannot  direct  any  pleader  to 
dismiss  any  of  his  clerks;  ho  has  no  inherent 
power  to  refuse  to  recognise,  as  a  pleader's 
clerk,  a  person,  who  is  not  a  bona  fide  cleik; 
if  any  body  acts  unprofeesiotially  or  in  any 
v/ay  not  warranted  by  law,  he  can  take 
proceedings  under  the  Act  or  under  any 
othor  Act  that  may  be  applicable.  In  the 
mnticr   of  I  he  yf  tit  ion  of    PRoMOTHA  NATH 

Majumdar,  10  C  W  N  49. 

11  Oiieni's  liability  to  suffer  from  con- 
srqucnces  of  the  disbonesly  of  pleader  or 
of  his  want  of  skill.  1  Sind  L.  B.  160  col ; 
1625  P  I, 

12  Communication    to,    when    privileged 

—  Communication    to.     4   B.  L.   B.   460  col; 
245   P.  1. 

IS  Complaint  to  sub-ordinate  judge 
against  pleader — Similar  complaint  to  Dis- 
trict j  idge  being  sent  to  subordinate  jjudgo 
for  e:  quiry  and  report — Sanction  to  pleader 
to  prosecute  for  perjury— High  Court's 
power  to  interfere— A  W  N  (1908)  273  col 
1464    P  1. 

14  Compromise  by  client— Pleader  en- 
deavouring to  get  tbe  client  to  accept  a 
less  amount  than  that  for  which  he  ia 
liable  whether  "  grossly  improper  con- 
duct. "•     5  A  L  J  126  col  502  P  I. 

15  Delay  in  filing  appeal  due  to  appel- 
lant bona  fide  accepting  erroneous  legal  ad- 
vice.    AWN    (1907),     219   col   1739  P  I. 

)6  Duty  of  —Pleader's  duty  to  call  witnesses 
— Threat  by  Judge   to  pleader. 

No  pleader  is  justified  in  refusing  to  call 
witnesses  merely  because  he  suspects  their 
evidence.  He  cannot  possibly  know  for 
certain  that  it  would  be  untrue,  and  if  his 
client  insists  on  tbe  witnesses  be'ng  called 
he  bas  no  option  but  to  call  them  No 
pleader  should  be  threatened  that  he  would 
be  reported  to  the  High  Court  for  the  can- 
cellation of  his  sanad  for  calling  witnesses 
whose  evidence  the  Court  suspects  to  be 
false.  KING  EMPEROR  v.  BAJYA  AN- 
ANDRAO,   3  B   L  R,    562. 

17  Duty  of  Court  where  pleader  engag- 
ed in  case  informs  it  that  be  has  no  instruc- 
tions     3  M  L  J    225  col    1468   P  I. 

18  Suit  for  fee    when    no  agreement  made 

—  Remuneration    when     several  practitioners 
engaged.     7  n  W  N  300   col:    510  P  I. 

19  Fees— Reasonable  remuneration  — Rate 
fixed  by  iueiicial  commissioners  court.  4  O 
G    345   col    510   P    I. 

20  Feea— Regulation  II  of  1827,  Section  52 
— Costs— Fie- der's  fee.  Taxation  of — Value  of 
property —  Plaint  must  state  real  as  well  as 
court  fee  value. 

Under  section  52  of  Regulation  II  of 
1827  a  pleader's  fee  ough^  to  be  calculated 
with  reference  to  the  actual  value  of  the 
property  and  not  with  reference  to  the  va- 
lue stated  in  the  plaint  for  Court-fee  pur- 
poses. 

'J  he    words  of   the  Regulation   point   to 
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the  actual  value  as  tho  baaia  of  remunera 
tloti,  while  tho  Ooartfee  valuo  in  a  suit  may 
bear    no  relation  to  the  actual  value. 

The  pnuciple  and  rule  of  taxation  ought 
as  far  as  possible  to  bo  su-cii  i\h  to  secure 
that  tho  Buccesbful  party  alould  recover  from 
his  opponent  such  costa  aa  are  nece.s^ary  to 
enable  bim  to  place  his  case  properly  before 
the  Court,  and  this  end  can  best  be  sfcured 
by  ad'ptiugtb^  actual  value  as  the  basis  of 
taxation. 

In  view  of  this  conclusioQ  it  will  in 
luture  be  right  for  the  real  as  well  as  Court 
fee  value  to  be  stated  on  every  plaint  and 
xnamorandum  of  appeal,  and,  in  case  of  dis- 
pute, for  an  issue  to  be  raised  as  to  the 
real  value.  BAI  MEHERBAI  v.  MAGAN- 
CHAND   MOTIJI.    7  B  L-  R  lai- 

21  Pees  -  Calculations— Mo  r  t  g  a  g  e— Re- 
demp'uioii — Market  value  of  the  subject  mat- 
ter of  suit  for  redemption — Pleaders  fee— 6  0. 
C.  130  ool.  509  P.  I 

22  Fees—Civil  Rules  of  practice  of  Rules 
applicable  to  presidency  Small  Cause  Court 
to  be  applied  in  calculating  -Section  27  does 
not  allow  a  pleader  fee-31  M.  328  col  1497  P. I. 

22  Fees  — Costs  on  account  of,  allowed  ao- 
eordiog  to  ibe  valuation  of  the  estate  or  ao- 
ording  to  the  importance  of  the  subj«(yt  of  the 
dispute -6  C.  L.  J.  453  col.  80  P.  I. 

24  Fees,  payable  to  — Actual  value  of  pro- 
perty—Plaint  must  show  real  value  and  Court 
fee  value  — Court — Practice— 7  B.  L.  R.  131 
Sc«    No.  20  supra. 

25  Fees— Probate  proceedings  — jippeal— As 
sessment  of  pleaders  fees 

Pleaders  fees  in  appeals  in  probate  pro- 
ceedings should,  according  to  a  long,  stand 
ing  practice  of  the  High  Court,  be  assessed 
at  Rs.  80;  SUNDRABAI  SAHEB  v.  THE 
COLLECiOR  OR  BELGAUM.  10  B  L  R 
1197 

26  Fees— Reasonable  remuneration  — Ju- 
dicial Commissioners  Court  rate  fixed  by, 
for  determining  pleaders-fee  La  cases.  4  0 
C  345  col  510  P  I. 

27  Fees— Suit  for  declaration  that  defen- 
dant was  not  pregnant  at  her  husband's 
death.    124  P  W  R  1908  col   859  P  II. 

28  Legal  practitioners  act  XVIII  of  1879, 
See  under  advocate,   counsel,  vakjl. 

29  Lien  — Agreement  not  filed  in  oourt. 
27   M    512  -  14  M  L  J  274  col  509  P  I. 

30  Counsel,  Remarks  agiiusf^  in  a  iudg- 
ment  -Practice— Coiuisel's    ripht    to    copy   of 

judgment. 

It  is  but  right  that  an  advocate  against 
whom  remnrka  have  been  made  by  a  Court 
imputing,  to  him  misconduct  should  have 
iurnished  to  him  a  copy  of  the  written  judg- 
ment containing,  those  remarks,  in  order  that 
he  may  place  his  own  conduct  before  the 
particular  Court  in  the  light  most  favouxabla 
to  hinaself  atid  with  such  explanations  as  he 
xaay  be  able  to  adord  and  as  may  pirhaps  in 
duue  the  t'oupt  to  alter,  modiiy  or  perhaps 
even  withdraw  the  opinion  expressed  adver 
©Ifij  to  the  advocate's  conduct,  m    tho   gartl- 
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cular  c  ..so  In  re  PHILLIP  GODINHO  6  B. 
L   R  540 

31  Mentioned  in  Vakalatnaraah  un- 
able to  appear  owing  to  illnos.s  and  transfer- 
ring his  brief  to  another  pleader  who  ap- 
peared.    7  C.  L.  J.  42G  ool.  31  P.  II. 

32  Miscouduct- Agreemout  stipulating 
share  in  the  result  of  litigation.  141  P.  L.  R. 
1904  69  P.  R.  1904  col   503  P.  I. 

33  Misconduct— aa  party — Profeaaional 
misconduct  — Reasonable  cause— Slander  of 
Officer  of  Court-5  C.  W.  N.  48  col.  506  P.  I. 

34  Pleader-  Misconduct— jurisdiction. 
Pleaders  are   a   privileged    class   enrolled 

for  the  purpose  of  rendering  assistance  to 
the  Courts  in  the  administration  of  justice. 
Their  position,  training  and  practice,  give 
them  influence  with  the  public,  and  it  ia 
directly  contrary  to  their  duty  to  use  that 
ii  fluence  for  the  purpose  of  bringing  tho  ad- 
ministration of  justice  into  contempt. 

A  pleader,  presiding  at  a  public  meet- 
ing and  procuring  th«  passing  thereat  of  a 
resolution  contemptuously  denouncing  or 
protesting  against  the  conduct  of  a  Judge 
of  the  High  Oourl"  in  passing  sentence  at 
a  trial  at  the  criminal  Sessions,  is  guilty 
of  misbehaviour  under  S.  56  of  the  Regu- 
lation II  of  1827.  GOVERNMENT  PLEA- 
DER  V.  JAGANNATH  M.  SAMANT.  10  B 
L  R 1169 

35  Misconduct  —  Payment  to  witness — 
To  give  evidence— Professional  misconduct 
-5  0  W  N  45  Col  506  P  I. 

86  Mistake  of  pleader  how  for  sufficient 
cause— Nppeal  filed  beyond  time  —  U  B  R 
1907  P  I  Col  1728  P  I. 

37  Not  leg.ally  bound  to  dibclose  his  title 
in  subject  of  limitation — His  moral  and  pro- 
fessional duty— 1  C  L  J  23-32  C  357  Col  995 
P  I. 

38  Notice  to  pleider  if  notice  to  client 
—Appeal  from  prelimiary  decree,  disposed 
of— Arrival  of  record  in  Lower  —Parties  how 
to  be  notifix3d— 13  C  W  N  142.  See  Notice. 

39  Order  of  High  Court  suspending  leave 
to  appeal  to  privy  council — Procedure  — 10  B 
L  R  21  Col  1575  P  II. 

40  Pertitiou  by  —  Vakalat  by — Agent — 
Presumption  of  agents  authority— 5  C  VY  N 
353  Col  2041  PI. 

41  Pctu^r  of  Pleader— Scope  of  Pleader's 
authoiity. 

In  a  suit  to  recover  possession  of  lands 
and  to  have  tho  boundaries  demarcated,  u 
Pleader  acts  within  the  scope  of  his  authori 
ty  if  he  joins  with  the  pposite  party  in  an 
application  to  the  Court  that  the  lands  of 
the  plaintiff  and  the  defendants  may  bf 
measmed^  and  that  it  may  be  ascertained 
on  the  basis  of  that  cwimeasurement  how 
the  L'mbaukmdnt  of  the  hedge  forming  the 
boundary  should  stand,  and  the  same  may 
be  shown  on  the  plan  by  making  marks  and 
drawing  lines  and  a  new  plau  may  thus 
be  propvred  :  that  a  certain  person  may  be 
appjinted  a  comiiiission  to  draw  ihe  pan 
bearing     the   marka     that    the   pictia^     may 
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point  out,  and  that  ho  may  be  ordered  to 
draw  aud  furnish  the  plan  :  and  that  on 
buch  plan  bciug  brought  tho  claim  may  bo 
dispo>ed  acourdiiigly,  aud  tlio  witnesses  who 
wort)  present,  being  no  hmgcr  necessary, 
may  b."  dipcbaiged.  I\IAH  NDl^.V  VASUDEV 
r.SUNDKAl3Al.    3BLR467. 

42  Power  of  toadaudon  issue— 29  I  A  7G 
^25  M  8()7  (Jol  8  P  I. 

43  Professional  viisconduct — Inquiry-  Op- 
'poitanity  lo  cross  examine  ~  Leg'il  evidence — 
Arguvi  nts  -Praciicz — Jurisdiction. 

Tbo  Court  in  an  enquiry  into  tho  alleg- 
ed professional  misconduct  of  a  pleader,  ex- 
amined two  witnest-cs,  and  also  the  ploader, 
thinking  tliat  tho  pleader  was  nob  then  a 
person  on  his  defence.  He  ■  wAs  given  no 
opportunity  to  crossexamino  tho  witnesses, 
Bud  was  not  allowed  tu  addros.s  tho  Court 
upon  the  evidence.  The  Judge  then  express- 
ed Q,n  opinion,  adverse  to  tho  pleaddr,  that 
be  had  deliberately  made  a  falsa  statement 
in  Court. 

Held  by  Jenkins,  C  J.,  that,  having  re 
gard  to  the  nature  of  evidence  and  the 
.defects  in  procedure,  it  would  not  be  safe 
to  accept    the   opinion    of  the    Court. 

Held  by  Benman,  J,  that  there  was  no 
good  evidence  upon  which  the  charge  could 
be  sustained,  since  it  was  doubtful  whether 
reading  and  criticising  depositions  or  other 
matter,  which,  ifoljcted  to,  could  not  be 
received  in  evidence,  mikes  those  deposi- 
tions or  that  matLer»ovidence,  unless  the  ob- 
jection or  objections  are  expressly  waiv- 
^ed. 

Per  Jenkins,  C.  J.— It  is  clear  that  a 
Judge>  in  the  greate  mr.j:)rity  of  cases,  can- 
not do  full  jubiice  to  a  case,  without  hear- 
ing the  argument;;,  which  the  advocates 
desire  to  address.  THE  GOVERNMENT 
PLEADER    V.  MAGANLAL  N  CHOKSI.  9  B 

LR866  =  6CL  J.  216 


44  Reference   by   pleader    to   arbitration, 
,  not  being    expressly    authorised.     4  A  L  J  342 

col.   1205   P  1. 

45  Refusal  by,  to  accept  notice  of  date  of 
hearing  of  case— Appeal,  dismissal  of,  in 
default — Advocate,  withdrawl  of,  from  case — 
Advocate  of  chartered  High  Court.  7  O  C  303 
col.  1427    P  T. 

46  Respondent's  pleader  refused  to  accept 
notice  of  the  date  fixed  for  the  hearing  of 
the  appeal  and  the  appeal  was  hard  exparte 
the  court  would  be  right  in  rejecting  an 
application  for  its  restoration — •'  It  would 
be  a  disastrous  thing  if  the  court  were 
to  extenuate  the  responsibility  of  pleader 
to  their  clients  by  restoring  a  case  in  which 
the  absence  of  the  party  was  due  to  the 
laches  of  a  pleader."  A  W  N  (1905),  44,  col. 
802    P  I. 

47.  Bight  of  parly  to  raise  in  appeal  point 
not  pressed  by  pleader    in  first   Court. 

It  is  not  open  to  a  party  to  raise  in  ap 
peal  a  contention  not  pressed  by  his  vakil  in 
the  Court  of  first  instance.  25  M  b69  P  G 
Bef,    KlMMAKAYALa   PADMAi^ABHADU 


Plea    {Co7itd.) 

r.  NOOK  ALA    BAJAPPA.     18  M    L    J   188- 

48  Pight  of  Pleader  for  accused  to  bi  heard 
before  judgment  is  given— Witnesses,  credi- 
bility  of. 

It  is  an  elementary  principle  of  law  that 
no  order  should  bo  made  to  a  man'a  preju- 
dice, especially  in  a  criminal  case,  without 
hearing  him  ;  and  tho  very  object  of  the 
legislature  in  allov/ing  parties  to  bo  repre- 
sented at  trials  by  courisel  is  that  counsel 
must  bo  heard  before  final  opinion  is  form- 
ed by  the  court.  It  is  not  a  question  of  ia« 
dulgeuco  but  of  right.  It  is  not  necessary 
that  the  Magistrate  should  bo  asked  by  the 
nccuscd's  counsel  to  be  heard  :  it  is  clearly 
his  duty  to  give  counsel  tho  usual  opportua- 
ity    to  be  heard    on  the  case. 

When  tho  complainant  and  the  witnes- 
ses for  the  pro?ocution  did  not  implicate 
the  accused  v/hen  they  know  at  an  early 
stage  of  the  investigation  tho  High  Court 
disbalioved  them  and  acquitted  tho  accu-ied, 
EMPEROR   u.  IBOO.     6    B  L  R  665 

49  suggestion  as  to  a  matter  of  fact  by 
a  pleader— Decision  in  appeal  based  on,  im- 
proriety  of.  11  C  W  N  130-  I  M  L  T  429—5  G 
L  J  4  9  Bom  L  R  80  (P  0  (-17  M  L  J  32, 
col.  978     PII.  .       . 

50  Taking  sides  against  former  client — 
Grossly  improper  conduct.  45  P  L  R  1904 
col.  503  P  I. 

51  Unprofessional  conduct —  Appiopriat- 
ing  clients  money — Misconduct  31  C  454  col. 
503  P  I.  .  - 


Pleadership  Examinaticn. 

1     Jurisdiction  of   court  over  B.ard  of 'Ex- 
aminers.    28  C    479  col.  185  P  tl. 

Pleii^ing-s. 

3     S'-e    Practice. 
1  (a)     Pleadings. 

Per  Knox,  Acting  C  J.— Pleadings  in  In- 
dian Courts  should  not  be  construed  witib 
the  same  strictness  as  they  are  construed  in 
English  Courts,  but  when  a  plaintiff  brings  a 
suit  upon  facts  which  must  be  clearly  and 
well  within  his  knowledge,  facts,  too,  which 
are  so  recent  that,  if  true,  proof  of  them 
must  be  forthcoming,  and  when  he  fails 
to  establish  those  facts  it  is  by  no  meana 
expedient  in  all  cases  to  grant  him  the  relief 
he  prays  for  upon  some  other  ground  which 
he  has  not  put  forward,  and  which  is  prac- 
tically in  cobflict  with  the  statement  upon 
which  he  has  corae  into  Court.  Each  cage 
must  be  decided  aocording  to  its  special  cir- 
cumstances. Ou  above  principles  tbe  plain-- 
tifi's  ca?e  must  be  dismissed.  31  W  R  ,  69  1& 
Ail.,  186,  followed.  W  N.,  All.,  1887,  p  43, 
distinguished. 

Per  AiJsman,  J".  — When  a  Court  sees  that 
a  person  is  entitled  to  a  relief  which  he 
a-ks,  although  entitled  to  it  on  other  grounds 
than  those  put  forward  in  the  plaint,  the 
Court  should  give  that  relief,  particularly 
if  his  refusing  to  grant  such  relief  will  ope- 
rate as  a  bar  to  any  future  claim.  The  plain- 
tiff's appeal  ought  (o  be  remanded  under  Seo- 
tiou562,  Civil  Procedure  Code.  W  N.,  All.,  1887, 
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■p  43  ;  W  N  Ml  ,  1893,  p  163  ;  W  N  All.,  1997, 
p.  145  ;  W  N  AH.,  1884,  p  140  ;  21  W  R.,  59  ; 
9BomHCR,  6,  referred  to.  15  All.,  186, 
fiiasonted    from.     BALMUKAND     v.  DALU. 

WNA  1901  P   157. 

2  A  ban  dot)  merit  of  legal  objoctions  by — 
Estoppel  -Irregularities  in  cxccutian  sale 
how  waived.     2  0  L  J  581  col.    (320  P  I. 

3  Administration  — AdopMon,  prayer  as  to. 
Amendment  of  plaint.  5  C  W  N  162  col. 
?032  P  I. 

4  Allegation  of  fraud  by  plaintiff  of  de- 
fendant—Necessity  to  give  full  particulars. 
8  0  0  210  col  268  P  I. 

5  Case  of  acquisition  of  title  by  prescrip- 
tion not  made  io  plaint — Plaintiff  cannot 
succeed  on  such  case.  3  0  L  J  316  ool  305 
PlI. 

6  Alleging  or  pleading  fraud— Defen- 
dant pleading  joint  fraud.  25  P  R  1905, 
eol   1070  P  H. 

7  Governments  not  traversed  must  be 
taken  to  bo  admitted,  not  applicable  to— In 
Indian   Courts.     11  OWN   225-5GLJ181 

-  34  C  57,  ool    1070  P  II. 

8  Cause   of   action   alleged  different  from 
■  that    proved — Suit     for     "  maintenance     of 

possession" — Suit  vertually  one  to  get  a 
rectification  of  erroneous  decree  or  a  can- 
cellation of  an  erroneous  order  in  execution 
—Maintainability  of  suit.  27  A  174,  col  873 
PII. 

9  Change  in — Defendant  limited  to— Set 
forth  in  written  statement.  4  M  L  J  327 
col    1972   P  II. 

9  (a)  Change  of— Suit  for  cancellation 
of   deed   on    the     ground    of   gross    insanity 

—  Case  of  helplessness  substituted.  31  I  A 
285—27  A  1,    P  0   col    256    P  I. 

10  Uonstiuctioa  of  p  uadiugs— Jurisdic- 
tion 91  P  L  R  1903  See  Pu-^jib  Tenancy  Act 
XVI   of    1887   Ss  116     (a;,    117    and    158   {1}. 

11  Contract  to  sell  — Note  pleaded —Imple- 
ment claimed.  5  C  W  N  217-24  M  377  col. 
686   PI. 

12  Counsel— Omission  to  argue  question 
of  law  or  abandoning  a  point  -  Power  of  court 
to  go  into  question.  11  0  W  N  340  col  ; 
692  P  II. 

13  Court  not  competent  to  make  a  dif- 
ferent case  for  a  party.  60  P  L  R  05—45  P 
R   1905  col  1442  P  II. 

14  Court  not  to  m  ika  out  for  a  party  a 
ease  not  set  up  by  him.  9  C  W  N  460  col: 
933    P   II. 

16  Defence  of  purcbase  f^^r  valuable  con- 
iideration  without  notice  available  against 
a  claim  based  on  a  legal  title.  10  C  W  N 
662  C3l  1391  P  I. 

16  Document- Executant-Firmsnot  road 
or  understood.  5  0  W  N  1--23  A  137—27  I. 
A.    168  ;    PC  col    356  P  I. 

17  Fact  alleged  in  plaint  and  not  ex- 
pressly denied  by  defendant  is  to  be  tak-3U 
to  have  been  admitted  by  the  letter.  53  P 
"W  R  1907   ool  1769  P  II. 

17  a  Failtire  of  ■plainliff  to  establish  cj,s6 
,$91  upbyhlm—Fleadimjii. 


.  pleadings    (Contd.) 

Whero  the  plaintiff  sued  the  defendant 
for  poHKOssion  of  a  bouse  on  the  allegationa 
that  the  defendant  was  his  tenant ;  that  tho 
tenancy  had  commenced  some  eleven  >eai8 
before;  that  for  the  last  three  years  tbe  de- 
fondant  had  ceased  to  pay  rent,  nnd  bad 
denied  the  plaintiff's  title  and  it  was  found 
.  that  tbe  allegations  as  to  the  tenancy  wcr^ 
untrue,  Jield  that  a  decree  for  posaebsion  as 
owner  could  not  be  granted  in  favor  of  tho 
plaintif!,  as  he  had  failed  to  prove  that  bo 
was  iu  possession  of  the  house  within  twelve 
years  before  tho  institution  of  tho  suit. — 
15  All.,  186  W.  N.  All.,  1889,  p.  170;  S  A  No. 
634  of  1899  (unreported).  W.  N.  All.,  1901,  p. 
157.    referred  to.     IIAJI    KFIAN  v.   BALDEO 

DAS.    WNA  1901,  p.  188  =  24  A  90- 

18  Failure  to  prove  cas^j-ftighc  to  cliango 
main  ground  on  appeal — Inconsistent  plead- 
ing—Procedure— 88  P.  R.    1905  col.  1812  P  I. 

19  Fresh  case  set  up  by  lower  appellate 
Court  —  Finding  of  fact  unsupported  by 
evidence  —  Jurisdiction  of  High  Court  to 
interfere.     29    B  1  (P  C)  col.  1255  P  I. 

20  Hindu  law  —  Set  up  in  tbe  Chief 
Court  for  the  first  time -Succession  to  an 
adopted  son.  113  P.  L.  R.  1908  col  ;  1134 
P.   If. 

21  Inconsistent  issues — Non»executlon  of 
pro'note  and   coercion. 

A  sued  Bona  promissory  note.  B  in  his 
written  statement  denied  the  execution  of, 
and  the  consideration  for>  the  note  ;  and  is- 
sues were  raised.  A  proved  tbe  eieculioa 
and  the  passing  of  consideration,  and  got 
his  decree.  B,  on  appeal,  contended  that  the 
note  was  executed  under  coercion  on  tha 
plaintiff's  own  showing  that,  as  such,  the  con- 
tract  was  voidable. 

Ildd,  the  contention  as  to  the  oo-erciOQ 
was  inconsistent  with  the  contention  as  ta 
the  non  ex  cutioa  of  tbe  note,  and  was » 
therefore,  inadmissible.  The  determination 
in  a  cause  should  be  founded  on  a  -case 
either  to  be  found  in  the  pleadings,  or  io- 
volved  in  or  consistent  with  tho  case  there- 
by made.  In  this  case,  contention  as  to 
coercion  was  inconsistent  with  the  case  set 
up  in  the    written    statement. 

B*s  contention  that,  on  A^s  own  evi- 
dence, he  viTas  not  entitled  to  a  decreo» 
will  not  prevail,  because  the  contract  was 
not  illegal  or  void,  but  only  voidable,  which 
latter  contention  was  not  raised  by  the 
defendant  iu  his  8tatem,ent.  14  C.  80,  15  C. 
084,  11  Moo  1.  A.  ,7  ref.  MA  HNIN  GET 
V.  S  Y  A  SATAPPA  (  HETTY.  14  B  L  R 
64- 

22  Inconsistent  pleas— Allegations  in  plaint 
inoon.'^istent  with  .case  afterwards  set  up — 
8  O  C  110.     See   Plaint    No.  18. 

23  lujanction  — Buildir>g  subsequent  to 
suit.  — No  prayer  for  dnmbg- s- t-uch  ,.  other 
relief.     3  B  L  R  543  ^  ol  260  P  U. 

24  1-1  plaint  as  to  i'l validity  of  a  mor  t- 
gago—  Subsequent  inooMsisteut  pleading,  estop- 
pal  of     10  :\I  L  J  5  Col  J.3-J0  PII.  : 

25  ^ew   case  nut  aliowcd  to  Oc  set  'ttjj—  Frd' 
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emp'.ion — Pie  emptor  hdvlng  right  in  respect 
of  suine  of  the,  pniprriies  transf -r red —Plead- 
in^/s-     Kviience   confined   to  ph.adings. 

Wiioi«  K«veral  proportios  are  iransferr 
ed  by  oiio  deeJ  and  the  plaintiff  has  a 
right  of  pie  omption  iu  respect  of  a 'me  of 
th  uii  he  oaniioi.  Iw  allowed  to  olauiv  all  the 
jvroprtied  transftrred  but  only  those  to  which 
tht)  light  of  pre  eiupiion  relates,  87  P  II  . 
1895  J  4i  I'  It,.  lf;00,  followed;  64  P  H.,  1886 
nob  followed. 

A  pariy  cuinot  bo  allowed  to  set  up  a 
new  case  not  u  rged  in  the  pleadings  and  to 
addnoD  evidence  iu  support  of  it.  RAM 
RAKHA  MAL.y.  DBVl  DAS.     89  P  R  190^. 

26  Objection  to  inspection  of  documeiit 
—Necessity    for.     4B    L  U  342  col    1273  P  1. 

27  Origitiai  relief  claimed  in  plaint  to 
rest  on  facts  verified  by  pJaintifis.  4NL 
R   86  col    177     P  i. 

28  Paper  bM)k  -Inclusion  of  irrelevant 
papers  not  obiHcted  to  by  respondents — 
Successful  appellant  not  deprived  of  only 
part    of  his  costs.     11  r  W  N  424  cul  1871  P  I. 

29  Partition  Suit— Preliminary  order  for 
partition— Pinal  decree— In  app'ml  botn 
can  be  questioned — Practice — Pleadings — 10 
B  L  R514    col    1482    P  I. 

80  Party  seeking  to  avoid  contract  on 
the  ground  of  fraud  on  undue  influence — 
Party  must  give  in  his  pleadings  full 
particulars  of  the  circumstances  on  which 
he  relies— Br&ad  generalizations  not  suffi, 
cient.     SOL  J    135    col   1072   PI. 

31  Plaint  praying  for  declaration,  amend 
ment  of,  by  adding  prayer  for  possession 
— Whether  amounts  to  changing  character 
of  suit — Amendment  allowing  barred  relief 
to  be  claimed,  whether  legal.  2  ISl  L  R  79: 
col     2151. 

82  Plaintiff  not  asking  for  declaratian  of 
his  right  to  nominate  moh-aut  of  another 
mutt— Plaint  not  precisely  stating  relation- 
ship between  two  mutts- Whether  plaintiff 
can,  in  appeal,  ask  for  decree  for  adminis- 
tration and  possession  till  new  Mohant  is 
appointed.     8  (J  L  J  499  col  1881  P  It. 

83  Plaintiff  not  entitled  to  succeed  upon 
a  casii  not  disclosed  by  his,  in  the  plaint- Unit 
/or  possession. 

The  plaintiffs  alleged  that  they  were  the 
ifeversionary  heirs  of  one  D,  S.  whose  wi- 
dow, succeeded  to  his  estate.  The  suit  was 
lor  possession  after  the  widow's  death.  It 
was  found  that  the  estate  never  belonged  to 
p.  S.  but  his  widow  had  got  the  property 
for  her  support  from  I>.  D.'s  brother.  The 
Lower  Court  derreed  the  claim  in  favour 
of  the  plaiutifis  as  the  representatives  of  D. 
S's  brothers  who  had  given  the  property  to 
the    widow    for    her    maintenance. 

Held,    that    no    decree    could    be  given  in 
plaintiffs'    favour  on  a  point  not  raised  in  the 
pleadiug.s  or    embodied    in    an    issue.— GA  J  A 
PHAR  B.^KHSH  SINGH   v.  MITaN  SIISGH. 
6  0  C  247; 

84  Fl«intiff  claiming  too  much — Dticree 
for   sum  acLiAa.iy    duti-Uouatruciiou   of,,  tip 


PI  e'l  dings    (Contd  ) 

plicablo  to  simple  mortgage— Redemption  by 
00- mortgagor-Charge  on  co  mortgagor's  abate 
28  A  482  (!•  C).col  704  P  I. 

85  Pleadings  a-id  Proofs,  variance  betweep^ 
when  material.     4    C  L  J  370   col.    1346    P  II. 

36  Points  before  the  Privy  Council,  not 
tiikou  in  tho  Coart  of  first  lastance.  3^0  Li 
J  560    col.    594    P  II. 

87  Practice— Sotting  up  inoonsjS^^^ent  pleaa 
--l>efence  of  want  of  gonuineuess  of  a  deed — 
Issue  upon  that  basis  — Plea  of  misrepresen- 
tation,^undue  iuftuenc^  or  fraud,  not  allowed 
subsequently  .  10  B  L  R  494.  See  Practica 
No  1. 

88  Preemption  —Houses— Shops —Victu- 
agn  -Right  of  owner  of  house  at  the  b*ck  of 
of  the  pre  erapted  house—  Were  custom  of 
pre  emptiou  not  denied.  179-  P  L  R  1905 
col,    1886  PI. 

89  Pan  jab  Manicipality-Sanction  to  build 
—Court  to  q^uestion  aot.-i  of  Muuicipility  — 
IMeadiugs- Court  not  competent  to  make  a 
different  case  for  a  party.  5a  P  L.  R  1905 
ool.    1442    PII. 

4Q  Recital  of —In  Judgments— Admissibi- 
lity of  such  judgments  in  evidence— Judg* 
ments  iu  previous  cases.  2  GLJ  521  col.  158  PI, 

41  Reterencc  to  — And  Judgment  in  de- 
termining question  of  Resjudioata — Subject- 
matter  not  identical.  1  C  L  J  337  col.  1021  P  1. 

42  Regard  to  substaiice  of  plaint — Com- 
promise by  father  on  behalf  of  his  minor  8oa« 
8  P  R  1905  col.   1479  P  1. 

43  Registration  compromise  hy  suit.  11 
q.  L  R  1906   col    1596  lx  I 

4i  S.'atement  by  plaintiff  not  admitted  by 
defend  mt  —Suit  by  assignee  of  trade  mark  with 
out  bjisiness- 

Wldy  that  it  is  trite  law  that  an  assign- 
m:  nt  of  trademark,  without  the  buaiaess, 
confers  no  effective  right. 

No  ao-tian  for  breach  of  trade  mark  lies 
at  the  instance  of  the  manufacturer  who  sup- 
plies articles^  when  another  firm  carries  oq 
the  actual  business  with  the  articles  supplied. 

The  former  may  be  interested  in  the  suc- 
cess of  the  fi^m  which  de  facto  carries  oa 
the  business^  but  this  cannot  put  him  in  the 
ahoes  of  the  latter  iu  vindicating;  tha  latter 'g 
right  against  wraug  doers. 

If  a  plaintiff's  statement  is  not  admitt- 
en  by  the  defendant,  and  the  plaintiff  ignores 
tho  point,  his  does  so  at  his.  peril,  for  the 
defan&e  pals  him  to  prove  his  title.  J  ULCi- 
MAN  &  ca.  y.  CESAR  LEURA.  13  G  W 
N  82. 

4&  Siatevunt  hi,  — Particular &.  of  fraud 
nhotil  d  be  giViiii  -  Issue  of  fraud . 

Where  fraud  is  set  up,   particulars   of    ii 
must  be  given  and  it  mu^^t    be    based    upon    a 
sp  cificatioii    of  the  acts  relied    upon    as  cou- 
j  stitutii.g  frauda 

j  Per  Ckandai^arkar,  J  .-—It  is  a    matter    of 

!  supreme  importance  and  necessity  that  a  case 
lot  fraud  siuuld  not  be  the  subject  of  a  mera 
I  vague  allegation  in  the  plaint  or  writtea 
I  atatemeut  ;   bat  that  it  sJiall  b.e  supported   b^ 
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particulars  ;  and  that  if  that  conclition  is 
not  complied  with,  the  party  relyiDg  on  a 
ease  of  fraud,  phal)  not  ho  ftllowed  to  raise 
thai  case  in  the  form  of  an  iasuo.  It  is  geno 
rally  advisable,  indeed,  when  framing  an  is 
fiue  on  the  point  of  fraud,  to  set  forth  in  the 
ispue  itself  a  brief  statement  of  the  fraud  a'* 
leged,  or  at  least,  to  refer  to  the  ptissngfi  in 
the  ploadinga  where  it  is  specified.  If  this  be 
made  an  invariable  practice,  the  door  will  be 
closed  to  vague  and  i-  discriminate  allega- 
tions.   Balaji  v.  g^ngadHar.  82  B  255 

46  Suit   by — Muhavimndan    Law  —Succps 
sion—  Widuio — Dnofr-Widow^s   lion  for  doiver 
'—Pleadings— Appeal  — Accounts —  Pita   rais  d 
for  first  time    on  appeal 

The  plaintiff  claiming  as  sister  of  a  de 
ceased  Muhammadan  brought  a  suit  against 
bis  widow  in  possefsion  of  his  property  to  re 
cover  her  share  by  right  of  inheritance  un- 
der the  Muhammadan  Law  ;  she  stated  that 
the  defendant  was  entitled  to  a  dower  of 
Hs.  60  only.  The  mnin  defence  of  the  widow 
(defendant)  Wi^s  that  her  dower  debt  was  one 
l«kh  of  rupees  and  that  shortly  before  his 
death  her  husband  gave  her  the  whole  of  his 
property  then  in  her  possession  in  satisfac 
tion  of  the  dower  debt  and  that  she  remain- 
ed and  was  »  ow  in  possession  of  the  property 
in  di^pute  in  lieu  of  her  dower  debt  The 
deforce  was  found  proved  and  the  suit  was 
dismissed. 

Held,   that  the  suit     was  properly    dis 
missed. 

Held,  alsc,  that  the  plaintiff  was  not  en- 
titled for  the  first  time  in  appeal  to  make  a 
praytr  for  takiog*an  account  of  the  rents  and 
profits  of  the  estate  for  the  purpose  of  as- 
certaining what  portion  of  the  dower  d"bt 
remiiined  unsatisfied.  14  Moo.,  I  A.,  377, 
6  Moo  ,   T  A  211  referred  to.     HUMERA  BIBl 

v.  ZUBEDA  BiBI.    2ALJ485  =  AWN 
1905  P  126 

47  Suit  for  preemption  — Talab  i-ishtishad 
^^Tnlab  i*rnnwasib  it- Demand  through  general 
attorney — Pleadings- Eoidence  on  appeal-Proof 
of  power  to  act  as  attorney. 

The  tnldb  i  mawasibdt  can  be  made  by  a 
preemptor  through  his  general  attorney.  I 
All..  521  ;  7  All,  41  followed.  W  R..  1864  p.  219, 
referred  to 

The  pre  emptor  stated  that  he  had  made 
talob  i-mnwasibat  through  his  general  attor- 
ney. The  defendant  did  not  deny  that  the  per- 
son who  made  the  demand  was  the  pre  emp 
tor's  general  attorney.  The  general  power 
of-attorney  was  field  in  another  case.  The 
suit  was  dismissed  on  appeal  on  the  ground 
inter  alia  that  no  viuklUarnama  or  a  copy 
thereof  in  favour  of  tiie  person  who  made 
the  demand    had  been  fil^d. 

Held,  that  the  appallate  Court,  if  it  had 
any  doubt,  on  the  point,  should  have  examin- 
ed the  record  in  which  the  mukhtarnama 
was  alleged  to  have  been  filed,  or  at  least 
should  have  given  the  plaiutifi  an  opportu 
nity  of  putting  in  the  vnikhlarnama  or  a 
copy   thereof.     MUNNA    KHAN    v.    CHEDA 


PlendSngrs    fOovid.) 

SINGH     8  A  L  J  708-  A  W  N  I90e  P  177 
-=28  A  691. 

48  f^nit,  to  enforce  gift  — Death  of  d  inor 
p-^nding  suit  Decree  by  right  of  inh  ritance. 
50  P  L    K  1904  col    209VJ  P   I 

49  Suit  for  poss'Hsion-Rght  of  pre- emp* 
lion  no  answer  to  such  sid'. 

A  as  owner  of  pare  of  the  equity  of  re* 
demption,  which  A  had  purchased  fr^m  two 
of  the  representatives  of  the  mortgag  r,  sued 
for  redemption  of  a  usufruc  u  vry  m /rtg»ige. 
One  of  the  defenda-rits,  mortgag"  e,  pleaded 
that  he  was  one  of  the  co-slmrers  in  the 
village  and,  as  such,  entitled  to  pre-empt  the 
sale  made  in  A's  favour,  if  that  Sitle  was 
a  valid  sale  and  that  he  was  ready  to 
exercise  the  rights.  He  urged  that,  under 
the  circumstances,  the  plaintiff's  suit  was 
not    maintainable. 

Held,  the  plea  was  not  entertainable,  it 
not  btiiig  competent  for  a  co  sharKr  in  pos- 
session to  plead  the  existence  of  a  light  of 
pre  emption  in  dofence  to  a  .^uit  lo  recover 
possession.  7  A  892,  and  26  ^  61  referred  to. 
IDAUAT  KHAN  v.  ILAHI  BaKSH,  27  A 
78. 

50  Suit  to  redeem  cmveitid  into  a  S7iit  to 
recover  possession  on  payment  of  a  charae—' 
Compromise  in  Settlement  Court  not  equivalent 
to  a  mortgage — L-mitation  Act  (1877)  sch.  ii^ 
art.  144 — Adverse  possession— Chaige — Trans- 
fer of  property  Act,  S.  100— R  cooery  of  the 
whole   share. 

On  the  basis  of  a  compromise  a  decree 
was  passed  in  favour  of  the  ancestors  of  the 
plaintiff  and  his  co  sharers  hy  the  Setilemenfe 
Court  to  the  effect  that  they  would  hi  en- 
titled to  the  possession  of  their  share  i"  the 
property  if  they  paid  their  share  of  the 
tumily  debts  and  if  they  failed  to  do  eo  the 
defendants  would  be  entitled  to  take  pos- 
sesion of  the  whole  of  their  shares.  I  was 
also  added  in  the  compromise  that  if  after- 
wards the  plaintifl  and  his  co  sharers  pai'i 
the  whole  of  the  debt  due  from  them,  they 
would  be  entitled  to  recover  possepsiou  of 
their  shares.  The  defendaits  paid  the  en- 
tire amount  and  took  possession  of  the  whole 
share  of  the  plaintit!  and  his  co-sharera. 
The  piaintif!  now  sought  to  redeem  his  owa 
share  as  well  as  that  of  his  cosi>areiooa 
the  payment  of  the  amount  due  fiomhim 
and  his  co-sharers  or  account  of  their  ? hare. 
The  defendants  pleaded  that  the  suit  to  re- 
deem was  not  maintainable  and  was  also 
barred  by  limitation  as  they  had  been  la 
possession  for  more  than  12  years  They 
also  pleaded  that  the  plaintiff  could  not  re- 
cover more  than  his  own  skare. 
I  Htld,    that     the    above    compromse    did 

j  not  ciette  ihe   relationship  of   mortgagor  and 
I  mortgagee    between    the    pariies  to  it    and  no 
suit   for  redemption   could    lie    but    the   suit 
j  of    the    plaititilTs     should    not    be     dismissed 
!  merely    because  the    plaintifl    bad    staled    in 
his    plaint    that    the   above    compromise    had 
created    such    a    relasiorjship.     The   suit    waa 
^  actually  for  recovery  of  the  property  on  pay- 
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Pleadiilf2:s     (Contd.) 

mont  of  a  certain  charge  and  should  havo 
been  decreed  as  such.  Tho  actual  facts  were 
clear  from  the  pleadings  and  tho  defendants 
were  not  in  any  way  pr<  judicod  by  Fuch  a 
view   of    the  case. 

Held,  further,  that  tho  suit  being  really 
one  for  popsassion  of  the  property  on  pay 
ment  of  a  charge,  it  was  governed  by  art.  144 
of  tbo  second  schodulo  of  the  Limitation 
Aot  and  as  the  defendants  had  not  succeed- 
ed in  showing  that  they  had  been  in  adverse 
possession  for  more  than  12  years  before 
the  date  on  which  the  present  suit  was  in- 
stituted,  it    was  not   barred    by  limitation. 

Held,  also,  that  tho  plairtiff  could  reco- 
ver not  only  his  own  share  but  also  those 
of  his  other  co-sharers  on  payment  of  tho 
remount  due  from  him  as  well  as  from  those 
other  co-bharcrs.  KARIM  BAKHSH  AND 
OTIJELiS   V,   MEHDl  HUsAIN   KHAN.     10 

0  C  17. 

51  Suit  virtually  for  rcctifioation  of  erro. 
neous  decree  — Suit  for  maintenance  of  pos- 
session when  there  was  no  possession —1904 
A.  W.  N.  20?  1  A.  L.  J.  628  27  A.  174  col. 
8^3  P.  II. 

52  Tiilo  — Prescription— Obiter— 5  0.  W. 
N.  3545  3  Bom,  L.  R.  308—24  M.387— 28  I.  A. 
81  s.  ^'.  col.  1750  P.  I. 

63  Uusoucdness  ol  mind  of  donor  — Whe- 
ther evidence  admissible  to  prove  undue  in- 
fluence—10  0.  W.  N.  570  (P.  G  )  col.  214  P.  I. 

.  54  Variation  of— In  course  of  evidence 
how  far  allowable.  4  0.  L.  J.  51  col.  1932  P.  I. 
55  When  an  appellant  before  the  Privy 
Council  may  succeed  upon  a  new  case  — 2  0. 
L.  J.  194  fP.  0.)  col  587  P.  II. 

5g  Withdrawal  of  first  for  possession  of 
land  as  owner— Second  suit  for  establishment 
over  land  claimed  in  the  first  suit — A.  W.  N. 
(1905),  18-2  A.  L.  J.  59  col   920  P.  II. 

.  57  Written  statements,  pleas  of  defendant 
recorded  in — Evidence  for  the  defence  must 
be  cobfiued  to— 89  P.  R.  1905  See  pleading 
No,  25. 

Pledge. 

.  1  bills  of  lading  ^o  third  party  without 
notice  of  seller's  claim  for  the  price  of  goods 
33  0.  547,  col.  348  P.  I. 

2  Bills  of  lading  without  notice  of  seller's 
claim  lor  price  of  goods — Sale  of  unascer- 
tained goods— 34  C.  173  col.  349  P.  I. 
;,  3  By  Pawner,  not  owner  but  having  & 
right  to  possession,  validity  of— Right  of 
owner  to  redeem  articles  pawned — Suit  ©f 
declare-A.  W.  N.     (1908),  57  col.  631  P.  I. 

'  4  Discharge  of  debt  with  proceeds  to 
debtor's  ewel  on  debtor's  authority — Pledge — 
Subsequent  redemption-  Revival  of  debt — 
3  M.  L.  T,  293  col.  848  P.   II. 

5  Mortgage  of  moveable  property— Delivery 
oj  possession. 

A  mortgage  of  moveable  property,  even 
if  accompanied  by  possession  is  valid.  DA- 
MODAU  LAKHMIN  DAS  v.  ATMARAM 
NARAYAN.    8  U-  L.  R.  314. 

6  Right  of  pledgee  to  sell— Principal  and 
Commission  Agent— Agent   not  competent  to 


pledge    (Contd) 

sell  against   instructions  of   principal— 12  Rli 
L.  J.  375  col.  2077  P.   I. 

7  Suit  for  balance  duo  after  sale  of  pledge—* 
Limitation-7  Bom.    L.  R.  739  col.  1761  g.  I. 

8  Suit  for  sale— Limitation  — Right  to  sue — 
Pledgee's  right  of  suit  to  sell  pledged  pro- 
perty—13  M.  L.  J.  445-27  M,  628  col.  359  P.  I. 

Pleve  Administravit 

1  Pleve  Administravit— Plea  of— By  credi- 
tor in  possession  of  assets  of  his  debtor  ia 
suit  by  other  creditors  to  recover  their  debt— 
28  M.  351,  col.  1165  P.  I. 

PoggaliKa. 

1  Monastery  and  its  land—Poggalika  gift 
to  prnigyi— Donee's  Hght  disputed — Whether 
suit  lies  to  'protect  the  lights  of  poiigyi— Where 
such  gift  wos  made  b'fore  1876— Whether  juris- 
diction of  Civil  Courts  is  barred  — Lower  But' 
ma  Land  and  Revenue  Act  (No.  II of  1876)% 
Ss.  4  {h)  and  56. 

A  sued  Bunder  S.  42  of  tho  Specific  Re* 
lief  Act,  to  have  declared  his  right  with  re- 
spect to  certain  land,  alleging  that,  in  tha 
year  1236  B.  E.,  a  monastery  was  built  on  it, 
and  that  it  and  that  it  and  the  land  around 
it  was  given  to  him  as  a  poggaUka  gift ;  that, 
in  the  year  1261  B.  E  ,  the  monastery  fell  into 
disrepair,  and  he  tried  to  pull  it  down  and 
build  a  new  one  on  the  site  and  that  B  pre- 
vented him  from  so  doing.  The  defence  was 
that  the  monastery  was  given  as  a  poggalikd 
gift  but  not  the  monastery  land. 

Held,  that,  as  the  gift  appeared  to  have 
been  made  in  1226  B.  B.,  or  before  that  date 
and  long  before  the  Lower  Burma  Laud  and 
Revenue  Act  came  into  force,  by  S.  4  (b) 
of  the  Act,  nothing  in  Part  II  of  the  Aoti 
applied  to  the  land  and  that  the  land  did 
not  come  within  the  provisions  of  S.  56  of 
the  Act;  and  that,  therefore,  the  jurisdic- 
tion of  the  Civil  Court  was  not  barred  with 
respect   to  it. 

Held  also  that,  as  the  plaintifi  alleged 
that  he  was  forcibly  prevented  from  build- 
ing a  fresh  monastery  Dy  the  defendant  who 
did  not  allege  that  A  was  not  forcibly  pro- 
vented,  but  that  the  land  did  not  belong 
to  A  there  was  a  cause  of  action,  which  waa 
peaceful   possession  for  the  future. 

It  was  also  urged  that  the  second  Court 
was  wrong  in  holding  that,  when  the  gift  of 
the  monastery  was  made,  the  land  was  in- 
cluded   in  the  gift, 

Held,  that  the  second  Court  agreed  with 
the  first  Court  in  its  view  of  the  evidence, 
and  that,  as  there  was  a  concurrent  finding 
of  factj  that  finding  could  not  be  questioned 
on  second  eppeal. 

It  was  further  urged  that  the  plaintiS 
could  not  sue  in  his  personal   capacity. 

Held  that  as  in  poggalica  gifts  the  per- 
son to  whom  the  offerirg  is  made  has  a 
right  to  keep  it  a  priest,  who  has  received  a 
poggalika  gift  has  a  right  to  sue  to  protect 
his  rights  in  it.     MRA   PAW  v.  UPJIN  NYA. 

B  14LB  g77. 
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point  of  law. 

1    Admigsion  afl'to— How  far  binding  -Da- 
oree   against   doad    person— Ropreaentative  — 
Heir— Law, 'wrong   proposition  of.     4   B  L  R 
•40  col:    161  P  I. 
policy  of  Insurance. 

1  Marine  Insuraiice — Memorandum  Par- 
ticular average  lags— Stranding  of  tbe  ship. 
V   B.  L.  R.    282 --29  B   360  col   1357  P  II. 

2  Mortgtge  of— Whettier  valid  How  mort- 
gage effected— Oause  of  action  to  sue — Mean- 
ing of  — Policy  of  insurance,  7  B,  L.  R,  138 
ool.   1413  P  I. 

political  agent. 

1  Jurisdiction  exercised  by  the  Courts  of 
—  And  the  assistant  Political  Agents  in  Ka- 
thiawar  is  political  and  not  judicial— 10  0 
W  N  361.    See  Sovereign  Power. 

political  pension. 

1  Attachment  of.  10  0  170  col:  ll58 
P,    I. 

Polliems. 

I  History  of — And  their  incidents  exa- 
mined—Impartible estate— Nearest  co-parce- 
ner of  senior  line.  2  0  L  J  231  (P  C)  ool  : 
1192  P.    II. 

ports  ^ct  X  of  18B9. 

1  License.     4   B  L  R  773  ool:  447  p  I. 

2  S.  6— Karachi  Ports  Bitles—Port  autho- 
rities ordering  vessel  to  leave  port  summarily 
-r^MaliciOus  prosecution  Damages— Probable  and 
reasonable  cause. 

By  Common  Law,  a  right  of  navigation 
in  all  tidal  navigable  rivers  is  vested  in  the 
public.  Therefore  the  public  can  keep  their 
vessels,  for  a  reasonable  time,  for  the  pur- 
poses of  trade  and  commerce,  in  the  port 
of  Karachi,  and  such  right  can  only  be  re- 
stricted by  express  provisions  of  the  ligis- 
lalure 

Section  6  (a)  of  the  Ports  Act  X  of  1899 
provides  for  imp  )Sing  conditions  on  entering 
and  leaving  the  Port,  and  G\.  fb/,  regulates 
the  berths  and  anchorages  to  be  occupied 
while  in  port;  but  these  clauses  do  not 
provide  por  ourtailiog  summarily  the  time 
during  which  vjssels  may  bo  kept  in  the  port, 
l^or  are  there  any  such  provisions  in  any 
other   section  of  the  Act. 

By  Rule  5,  framed  Under  section  6,  a 
Vessel  must  either  accept  the  berth  assigned 
to  it  or  go.  It  does  not  maau  that;  a  vessel 
which  has  accepted  a  berth  can  stimmarily 
be  ordered  to  leave  the  port. 

The  port  ofiEicer'a  order  requiring  the 
master  of  a  vessel  to  sail  within  a  certain 
time,  which  amounts  to  an  order  to  leave 
the  port,  is  an  order  ultra  vires  of  the  rule 
Under  which  it  is  purported  to  be  madej  or 
the  rul«  itself  is  ultra  vires  of  the  section 
Under  which  it  was  made  and  a  prosecution 
instituted  by  the  port  authorities  for  dia- 
bedieooe  of  such  an  order  is  instituted  with- 
out reasonable  and  ptobable  cause.  But 
this  alone  is  not  sufficient  to  justify  the  in- 
ference that  the  Port  Authorities  were  acta 
ated  by  malice- 


[  Ports  Act  X  of  1889    (Contd.) 

1  For  malicious  prosecution,  it  \n  not  only 
necessary  that  the  prosocution  must  be  filed 
without  reanonablo  and  probable  oauso,  but, 
also,  there  must  bo  a  malicious  intcmtioa 
super-added  to  it.  THE  KNIGLIT  STEAM- 
SHIP OOMF'ANY  LTD  u.  THE  K:\rt\OHI 
PORT   TRQST.     1    8  L  R    201- 

Possession. 

1  See  Adverse  possession,  col  :  2052  to 
2073  PI. 

2  Mutation  in  Revenue  Reoorda,  142  P 
L  R1901  col:  977  P  II. 

3  Adverse -For  over  12  years,  effect  of 
on  other  title,  if  any.  21  TJ  L  R  67,  ool  ; 
864  P.  II. 

4  AfTeotiug  the  question  of  priority  be- 
tween registered  deeds,  whether  and  how  far, 
29  B  42  col:  488  P  I. 

5  Agreement  to  sell  to  "B" — Subaequend 
sale  to  "G"  with  notice  of  original  con* 
tract — Suit  for  possesion  by  '•  B  " — griority 
— gQ^s-lt-y  mentioned  in  contract  no  bar  to 
— Specific  performance.  15  p  R  1908  ool: 
402   p   I. 

6  Appeal  from  suit  for — tVhether  allow 
able.     51   p  R  1908  col  ;  625    p  II. 

7  As  mortgage — Suit  for — Decree  for  pos- 
session in  lieu  of  mortgage  money.  8  p  Ej 
R1903  col:    1072  p  II. 

8  As  owner  and  as  mortgagee — Suit  foi; 
redemption.     2  0  0  139   col:  1026  p  I. 

9  Cause  of  action  being  dispossession— 
plaintifi  bound  to  prove  possession  and  dis- 
possession within  twelve  years.  14  B  L  R 
156  col:  930   p  II. 

10  Co'jtract  —  Bailment  —  possession  of 
bailee  in  respect  of  goods  hired  by  him 
from    bailor.     34  p  R  1902  col:  360  p  I. 

11  Possession  alleged  iveth^r  as  a  tenant  Ot 
for  more   than    12  years — Adverse  possession^ 

The  defendants  can  alternately  plead, 
that  the  lauds  were  comprised  in  theit 
tenancy  and  that  consequently  the  plaintififa 
were  not  entitled  to  recover  possession,  and| 
that  if  the  tenancy  was  not  established  they 
had  held  possession  for  more  than  12  yearaj 
and  the  right  of  the  plaintiffs  to  recovaif 
possession  was  cxtingusihed  by  limitatioDk 
21    W  R  70  (F   B^  12  B  L  R  21  (F  B). 

The  plaintiffs  alleged  that  the  defendants 
were  tenants  in  respect  of  other  lands  nob 
in  dispute  and  that  by  act  of  trespass  they 
came  to  accupy  the  disputed  land  within 
12  years  before  srit.  It  was  proved  that 
the  defendants  had  been  in  occupation  for 
more  than  l2  years.  Tbe  title  of  the  plain- 
tiffs to  recover  possession  by  ejectment  of  the 
defendants  was  barred  by  limitation.  Th6». 
question  is  not  one  of  adverse  po3sessi<dn  br.it 
of  limitation.  2  li  L  J  125  followed.  tlAK- 
TOO  SINGH  v.  SUDHRAM  AHIR.  8  CL 
J    567. 

12  Ddlivero  of  formal— la  exeoatioa 
proceedings — Suits  for  actual.  3  A  L  J  504  — 
29   A  722  col :    1086  P  I. 

13  Delivery  of,  what  constitutes— Donor 
a  d  donee  in  same  premises.  28  A  \\1  <jgj  ; 
1668  PII,  ■  "  -      .      •    - 
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Possession    (Oontd.) 

14  Ej  otment  —  Suit  by  person  ejected 
brougbi  luoi-o  than  six  mouths  from  date 
of  didposs»B8ioii  agaitjst  ono  having  uo  title 
—Title  oi  posrfi'Bsiou — Burdeu  of  proof.  7B 
P  ii  1902  00 1:  3<JS  1/  I. 

15  Ejocuicnt,  Huit  fot  Ijossession  by  per- 
■Bon  tiispodsea.sed  against  ouo  baring  better 
title  tiiuu  bimself  —  Title  of  p.^ssession — 
Burden  of    proof.     51  P  It    I'JOi    ool :  399  P  I. 

Itj  Eoideiid  of  —  Evidence  v/  possession  of 
certain  specific  property  tieated  as  evidence 
vf  possusdon  us  regards  an  appendage  to  such 
properiy,  tk'nujh  no  d'fi,nite  ac  s  of  possession 
were  proved  as  r-egards  th<i  appendage— Limi- 
tation— Evidence  o}  possessi'n  of  ihe  whole 
property   applies   to  its  part  also. 

When  a  dispute  is  as  to  ownership  of  a 
part  of  property,  the  evidence  which  ap- 
plies to  the  whole  of  that  property  must 
bd  takou  to  apply  also  to  the  part  in  dis- 
pute. ILK  20  Oal,,  5G0;  10  Ual.,  473;  19 
dal.,  GG6,  at  p.  677,  retcrred  to.  IQBaL 
HUSAIN  V.  NAND  KlSHOIt.  W  ¥  A  1902 
p  46  =  24  A  294. 

17  Evidence  of  title— Power  o£  High 
Court  on  second  appeal — Finding  of  fact  5 
B,  L.  K.  225  col.  1240  P,  X. 

IS  Execution  oi  a  decree  subsequently 
Bet  aside,  whether  wrongful  possession — 3  0 
L.  J.  182  col,  1883  P.  I. 

19  Executor's  right  of— Refusal  by  legatee 
to  live  realease--4  Bom. — L.  R  606  col.  2130 
P,  3, 

20  Follov\nDg  title— Presumption— When 
evidence  conflicting— 8  0.  W.  N.  876  col  68 
P.  II. 

ai     Formal  delivery  of— Effect  of,  on  judg- 
ment debtor  and  against   his    CO  sharer  — 3  A 
L.  J.  059  col.  1595  P.   Jl. 

U2  "  Hiba  bil  Mubhaa  "  Gift  of  un- 
divided joint  property)  under  Mahomedan 
Law)  -A.  W.  iNi.     (1908;,  104  col.  I66y).  P    li. 

23  Joint  owners— .-Li;arato  leases  by  differ 
ent  CO  sharers    of    iant^s    in    their     exclusive 
p?ssession-Kight»of  one  lessee  to    have   joiut 
possession  with  anoiber- Right    to    partition 
-Jiquity.  11  C.VV.N.  143  See  Partition  No.  53 

2<i  Suit  for  Pubses'iion  —  Morigagpe  pur- 
chaser— Formal  possession— L.miiation— Third 
person  in  actual  possession— Ouster. 

The  mortgagees  in  execution  of  their 
mortgage  decree,  purchased  the  property  un- 
der mortgage  on  the  7th  October  1888,  and 
took  ioimal  possesbion  of  it  on  the  17th 
February  1890.  A  bought  the  property  from 
the  auction  purchaser,  and  brought  a  suit 
lor  possession  on  the  20Lh  December  1901 
against  the  mortgagor  and  his  vendees,  who 
were  not  parties  to  the  mortgage  suit. 

Hdd,  thai  the  suit  was  barred  by  limita 
tatioL),  as  the  cause  of  action  accrued  when 
the  mortgage  securi^;.  ceased  on  the  7th  Oc 
tober  188,  15  M.  R.  33  (I'.  C.)  followed. 

In  the  case  of  a  third  person  who  had 
already  purchased  the  property  and  obtained 
actual  possession,  delivery  of  posseGsiou,  as 
against  tho  judgment-debtor  alone,  cannot 
amouut  to  an  oustei:  of  the  person   in  posses- 
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sion.  22  A.  iiOO  followed  ;  4  C.  W.  N.  297  Dia- 
tinguisbod.  RAMJAN  MAHOMED  u,  GHUN- 
DEl-l  MOHAN  ADITYA,     7  C-  L-  J    640- 

26  Meaning  — Jurisdiction — Revision  by 
High  Court,  power  of— Roferonco  to  Oivil 
Court,  conditions  of— 35  C.  120  col.    m  P.  II. 

2G  INIortgago—  Conditional  sale  —  Effect 
of  alienation  ot  Land  Act  on  suits  for  poasea- 
sion  after  foreclosure  of  mortgage  20  P.  R, 
1905  col.  1774  P.  II. 

28  Mortgagee's — Effect  of— Mortgagee  in- 
valid—Lapse of  statutory  period  —4  Bom.  L, 
H.  465  col.  1955  P.  1. 

29  Necessity  for— In  cases  of  gifts  or 
trusts  undar  tho  Mahomedan  Law— 7  Bom. 
L.  R.  45  col.  1752  P.  I, 

30  Not  necessary  to  give  title  in  sale  un- 
der tlindu  Law— 6  Bum.  L«  R.  687  29  B  42 
col.  488  P.  I. 

Si  Obstruction  under  colour  of  title- 
How  far  case  for  i»  junction — 4  Bom.  L.  R, 
434  26  B    735  col.  45i  P.  I. 

82  Of  co-sharers'— Adverse  possession.  6 
P.  L.  R.  1904  col.  1972  P.  I. 

82  (a)— Of  grantee,  long— Coustruction  of 
the  words  "lu  part"— 2  O.  0.  295  ool.  599 
V.  II. 

83  Of  heirs  of  grantee  for  life — Grant — 
Jurisdiction.     3  O.  C.  48    See   Resumption. 

84  Of  hirer  on  the  hire  and  purchase  sys- 
tem, Reference  of  small  Cause  uourt— Find- 
ing of  fact.     34  P.  R.  1902  col.  360  P.  I. 

S5  Of  income  of  temple,  suit  for — Resja- 
dicata — Question  of  law,  deoision  on.  5  O.  0« 
181  col.  1328  P.  II. 

88  of  land,  suit  for— Mistakes  or  amis- 
sions in  partition  proceedings.  1  0.  C.  225 
col.  1434  P..  II. 

87  Of  land,  suit  for  rent  or  in  default 
for— Settlement  decree  entitling  to  demand 
any  reasonable  rent  at  his  option,  6  O.  0. 
341   col.  347   P,  11. 

88  Of  immoveable  property,  delivery  of— ^ 
Mortgage.     6.  O.  C.  230  col.  1798  P.  II. 

89  Of  share,  snit  for— i  eoree  for  joint 
possession  of  family  property— Sons  bora 
after  separation,  rights  ©f,  as  to  ancestral 
property.     5  O.  C.  6  col.  2167  P.  1. 

40  Ot  Taiuqdari  estate -Succession  to  in- 
tosDatf  Taluqdars  and  Grantees.  3  O.  C  287 
See  Oudhi>ct  I  of  1869  Oudh  Estate  Aofe 
No.  16. 

41  Of  part  of  a  village,. 

Held  that  -  Possession  of  a  part  of  a  village 
is  not  sufficient  to  justify  a  finding  that  thd 
plaintiff  is  in  possession  of  the  land  in  suit 
though  it  is  a  part  of  the  village.  C  HIDaM- 
BARaM  OHETTYt;.  RAMA  CHETTY,  8  M. 

L-  T.  313. 

4J*  On  rtdemption,  when  mortgagor  en- 
titled to— Khali  Fasl  of  Jetb,  stipulation  as 
to  takicg  of  poesession  by  martgagor  after 
redemption  in.  4  0.  C.  347  col.  465  P.  II. 

48  Onus  of  proof— Evidence—  Paper  trans- 
action— Effect  of— Necessity  for  oral  evi- 
deoce-29  C  187  col.  156  P.  I. 

44  Ownership — Value  of  possession  — Evi- 
dence.    8  B.  L.  R.  96  ool.  306  P.  II. 
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45  Fivriition  — Mode  of  pattltion  — Posaea- 
sion,  h(i\v  far  to  be  respected  — 2  P.  W.  R. 
190B  (Rev.)     Sp.e  Partition  No   55. 

46  Physical  Pre  emption  —  Foreclosure 
of  moitgago  Amount  to  be  paid  to  mort- 
gage     8  O.  0.  184  col.  1816  P.  I. 

47  Payer  for — Undor-propnatary  rights, 
acquisii.idii  try--DeclAratory  Dtcree--Land 
lord  and  Tenant.  4  0.  0.  207"col.   429  P.  I. 

48  Proof  of  title — Prior  mortgagee  in 
possession  without  registration  —  Prior  and 
subsequent  mortgagees.  25  A.  366  col.  491  P  I. 

49  Title— Presumption  in  favour  of  possessor 
Held,  that — Possession  is  in    itself   title  in 

the  absence  of  proof  displacing  the  presump- 
fcion  that  arises  from  possession.  The  man 
in  possession  starts  with  this  presumption  in 
his  favour,  aud  the  maxim  presnmitur  retro 
applies:  and  it  is,  therefore,  for  the  other 
side  to  show,  not  only  that  the  former's  pos- 
session is  not  evidence  of  his  title,  but  that 
the  latter  has  a  superior  tiile.  BHAGWAN- 
SING  DAULATSING  v.  THE  SECRETARY 
OF  STATE,  10  B.  h    R-  571. 

50  Property  in  possession  of  tenant, 
whei^her  capable  of  physical  possession— 63 
P.  L.  R.  1908  Ool.  1813  P.  I. 

61  Property  in  possession  of  widow — Bur- 
den of  proving  ownership  of  the  husband 
through  whom  title  is  made.  2  0.  0.  286  Sib 
Onus  of  proof  No.  20. 

52  Purchaser  at  Revenue  Sale  of  a  share 
of  an  estate  —  Right  to  recover  pogse.s&ioo 
from  person  who  has  acquired  a  title  by 
adverse  possession  previous  to  default,  12 
0  V/  N    528   ool:  49  P  II. 

53  Registration  of  names,  if  constitutes 
— Possession  follows  title,  rule  of,  when  ap- 
plicable— Possession,  delivery  of,  effect  of — 
6  C  L  J    472  col:  43  P  II. 

54  Right  of  co-shares  of  joint  property 
to    joint    possession.     33  0  1201  col:  659  P  II. 

55  Right  of  purchaser  to  decree  for — Ap- 
plication to  set  aside  sale  ut»dor  section  310 
(a),  after  application  under  section  311  wih 
drawn.     5   O  0  137  col:    1546  P  I. 

56  Right  to— -Suit  for  mortgagee  for  pos- 
segsion  brought  after  the  expiration  of  the 
term— First  Civil  Appeal  No.  63  of  1901  de- 
cided on  24th  March  of.  1903  col  :  17G3 
P.   II. 

57  Suit   against  tresvaser— Proof  of  title. 
The  plaintiffs   who  held    undisputed  pog 

session  of  the  land  for  many  years,  were  dis- 
possessed by  the  defendants  who  had  no  t'tla 
to  the  land.  The  present  suit  for  possession 
was  instituted  within  six  months  after  dis- 
possession. 

Hdd,  that  possession  is  good  title  against  j 
all  persons  except  the  rightful  owner,  and 
ent  ties  the  possessor  to  m  intain  an  action 
in  tj  clm^nt  against  any  other  person  than 
BUcli  owner  who  dispossesses  him.  GOPAL 
V.   SANT   BAKHSH      2  0  0  3. 

58     Suit   a;^iiust  trespasser — Proof  of  title 
— Registered  deed    of    gift     Possession,     deli- 
Tery  of.     5   0  C  89  col.  1031  P    II. 
'    58^    Suit  against  trespasser— Proof  of  title 
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—  Suit  founded  on  Koparate  cauaea  of  action. 
4   O  C    293  col:    1767  P  I. 

60  Suit   against  trespasser  -Proof  of  title 

—  Decac  for  mesne  profits  — Court's  pownr 
to  make  a  party  to  the  suit  in  the  court 
of  first  instance  a  respondmit  in  eecoud  ap- 
peal. 6    0  C  159  col:    1737  P  II. 

61  Suit   against  trespasser— Proof  of  title 

—  Registered  and  unregistered  deeds  of  sale. 
2  O  C    74  col:  493  P  I. 

62  Suit  by  adopted  son  to  contest  alien- 
ation by  Hindu  widow  — Possession  of  widow 
adver^se  to  the  adopted  son  -Suit  by  the  ad- 
opted son  more  than  6  years  afoer  interfer- 
ence with  hia  rights  3  P.  R.  1904  Col: 
1903  P   I. 

63  Suit  by  assignee  from  acution-pur- 
ohaser  of  permanent  tenure  to  recover  from 
landlord,  w'<pther  a  suit  for  possesiiion  — 
Whether  special  limitation  applicable  to  case. 
12  C  W  N   617  col:   67  P  II. 

64  Suit  by  lanalord  for  posseision  of  a 
watermill  — Purpose  Subservient  to  agricul- 
ture.    77  P  R    1904   col  :    1456  P  II. 

65  Suit  by  lessor  for— Jurisdiction— Civil 
Court  — Cancelment  of  lease.  6  0  0  289  col: 
853    P  il. 

66  Suit  by  minor  on  attaining  majority 
to  recover  land  mortgaged  by  his  guardian 
-Limitation.     2  P  R    1904    col:  1794  P  11. 

67  Suit  by  mortgagee  for  —  Breach  of 
contract  to  transfer  immoveable  property. 
2   O  0   24  col  :  626   P  I. 

69  Suit  by  reversioner  for  possession  of  im- 
moveable property  in  possession  of  defend- 
ant under  an  alleged  adoption.  67  P  R  1901 
ool:    742  P   II. 

70  Suit  by  trespasser  for  recove»'v  of — 
B  S  D  No.  8  of  1903  S^e  Oudh  Act  XXII 
of  1886  Rent    Act  .-s.    103    (10)  and    127, 

71  uit  for— Second  appeal —Remand- 
Jurisdiction.     1    OCl72cjl:    1C76    PI. 

72  Suit  for-— Juisdiction— Civil  Court  — 
Cancelment  of  lease  — Suit  by  lessor  for  pos- 
session or  declaration.  6  O.  0.  289  Uol : 
853  I'  n. 

73  Suit  for — Declaration- Jurisdiction  — 
Resumptiou  of  a  rent  free  land.  6  0  0  ool; 
383   P  II. 

74  Suit  for  — Declaration  that  defendant 
has  no  u^'.der-proprielary  rights.  4  0«C  175 
ool:   852  P  II. 

75  Suit  for,     1  O  0  229  col :  1S63  P  I. 

76  Suit  fur  — Of  property  traiuferred  to 
defendant  utidor  factitious  sale-deed.  7  O. 
C.    319  coi:  1862  P  I. 

77  Suit  fof  -Haid  and  equitable  condi- 
t  on  in  a  mortgage-deed.  6  L.'.  0.  167  Col; 
346    P  I. 

78  Suit  for—  Mortgage,  question  as  to 
correct  amou 't  due  ou,  when  to  ariz.  4  O 
G  171   C3l:  1822  P  II. 

79  Suit  for- Term  for  redemption  fixed 
in  mortgage-deed -Mortgage -'s  right  to  pos- 
session.    5  O  C  143  col:  iSoO  P  II. 

80  Suit  for— Puroiiaser  in  execution  of 
decree  ou  prior  mortgage  wb§u  sale  tak<.a 
place  after  sale  ou  substquenfc    mortgage,    1 
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O  0   243  ool:   18G0P  11. 

81  Suifc  for— Occupanoy  holder.  6  O  0 
331  col;  241    P  I. 

82  Suit  for  —  Mortgage  of  land  part  of 
wb'cb  6ub^equenMy  tiansffrrod  by  mort- 
gngor  to  another  person  AKBARIBEGAM 
on  her  Iden ih  IMDADHUSAIN  V.  BADRl 
PKASVD.     ftOC176. 

S>'c   Oceupancy  right. 

83  Suit  for-  Award  by  British  Indian 
AssnciotioQ  — Uui^aro,  land -Grant,  of  main- 
tenai  00  in  perpetuity.  7  O  C  90  col;  564 
P.   II 

84  Suit  for~Plaintifi  not  entitled  bo  suc- 
ceed upon  a  case  not  disclosed  by  bis,  in  the 
plaint.     GO  C  'Ml -See  Pleadings  No   33. 

85  Suit  for  -  Question  in  issue  not  heard 
and  finally  deoicled  in  previous  suit.  3  O  C 
273     See  Resjndicata. 

86  Suit  for— Decision  in  suit  {or  resump- 
tion of  grant.     5  GO   97.     S/-*?    Resjudicata. 

87  Suit  for- Judgment  iutor  partes  in  a 
previous  suit.,  admissibility  of.  7  0  0  122 
ool:  1892  P  11. 

88  Suit  for— Ejectment  of  grant  — Holder 
by  notice  under  Rent  Act.  4  0  0  264  col:  644 
PII. 

89  ^uit  for — Against  trespasser— proof  of 
plaintiS's  title  Possession — good  tittle 
against  all  but  rightful  owner.  9  u  0  27.  See 
Bight  of  Suit. 

90  ^uit  for  based  on  possessory  title  of 
plaintiff's  prfdocessoF  -Plaiubiffs  never  them- 
selves in  posses'-iion  —  Cause  of  action.  A  W 
N  1906),    264—29  A  52.     See  ool     3&7  P  I. 

92  Suit  for-  Burden  of  proof-Suit  by  per- 
son in  possession  for  declaration  of  title,  25 
B  287  col.  394  P  1. 

93  Suit  for  -By  landlord  Tenant  setting 
up  proprietary  title.     4  O  0  314  col.  2156  P  I. 

94  Suit  for— By  morrgagee-Sait  .by  mort 
gagee  for  possession  brought  after  the  cypira- 
tion  of  the  term.     First  Civil    Appeal    No  63 
of  1901  decided   on  24th  March  1903  ool.   1763 
PIT. 

95  f-uit  for— By  mortgagor— Purchaser  by 
mortgagee  at  auction-sale.  4  O  0  341  col. 
948  P  IT. 

96  Snib  for  By  purchaser  against  tres- 
passer^  v^here  Vendor  was  out  of —  At  the 
time  of  sale— Mainfcaior\bility  of  suit.  9  0  W 
N  477  (P  C)  col.  335  P  II. 

97  Suit  for  possession-Dispossession-Limi- 
tation.. 

The  general  rule  of  law  is  that,  when  a 
suit  is  for  possession  and  the  cause  of  action 
is  dispossession,  tbo  plaintifi  is  bcund  to 
prove  possession  and  dispossession  within  12 
years,  or,  in  other  words,  the  plaintiff  must 
not  only  show  that  ha  has  a  title,  but  that  he 
has  a  subsisting  title,  which  he  has  nof  lost 
by  the  prescriptive  sections  of  the  Limita- 
tion Ace.  MA  pyu  V.  MA  Main  MU.  14  B 
L  R  200 

98  Suit  for— Contract  to  sell  to  defendiint, 
effect  of.  5  0  W  N  217— 28  C  377~P  0  col. 
586    P  I. 

89    Possessory  suU    Gonveried  into  parti- 
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tion  suit. 

Held,  that  if  a  person  brings  a  suit  for  po8< 
session  of  the  whole  of  certain  properties,  bud 
is  found  to  bo  entitled  only  to  a  share  thereia 
ho  need  not  be  referred  to  a  separate  suit  for 
partition,  but  the  suit  may  be  treated  aa 
praying  al.«?o  for  a  partition  and  possession 
of  tho  plaintiff's  i-hare  in  tbo  plaint  proper- 
ties. VAVA  KUJU  ABDUL  KUNJU  v.  AT-. 
CHUTHAN    AIYAPPAN.     22    X    L    R    107 

100  Suit  for,  conversion  of»  into  one  for 
partitio!.  -  Plaintiff's  failure  to  proYe  his  case 
of.     5  C  L  J  653  col.  1070  P  II. 

101  Suit  for  declaration  of  title  to  and 
possossion  in  immoveable  property  by  & 
vendee  in  actual  posses-ion— Starting  point 
of  limitation.     61  P  H  1908   ool.    1914  P  I 

102  Suit  for-Defence  of  limitation-Plain- 
tiff to  prove  subsisting  title — Sub-mergecl 
land— Constructive  posrtessiou  of  true  owners 
Vis  mr.jor.  3  A  L  J  667— A  W  N  (1906),  234- 
28  A  760  col.  306   P  II. 

103  Suits  for  exclusive  possession  onljf 
—  Plaintiff  may  be  allowed  joiut  possession^ 
8  B  L  R  99  col.  1213  P  II. 

104  Suit  for-Valuation  of  suit  to  be  based 
upon  plaintifl's  case  only.  199  P  L  U  1908. 
See  Punjab    Courts  Act  XXV  of  1899  S  40  {1>. 

105  Suit  for— Of  occupancy  holding-Suit 
for  possession  of  property  by  tenants  agaibsfe 
his  landlord  and  persons  placed  in  posses- 
sion of  property  by  him,  32  C  268  col.  116 
P  I. 

106  Suit  for — Of  shamilat  land  and  for 
demolition  of  construction  thereon — Dtcreft 
for  joint  possession  when  no  such  relief  is 
prayed  for   oasharer.     7  O  C  362  ool:  667  P  II. 

107  Suit  for — Failure  of  cause  of  action — 
Proper  decree  to  be  made  in  such  a  case— ^ 
Possibility  of  viedia  concludeni  being  tha 
same  in  other  actions  gives  the  Cour!|  no 
power  to  pronounce  upon  them.  14  B  L  R 
101— 35  0  189  (PC)  col  :  702    P  II. 

108  Suit  for  maintainability  of,  sub- 
sequent to  suit  for  meseuo  profits.  9  0  0 
322  col :   1415  P  I. 

109  Suit  for— Of  ancestral  property  sold 
during  plaintiff's  minority.  200  348  O 
531  col :   226   P  I. 

110  Suit  by  the  Secretary  of  State  againai 
CO  sharer  in  a  village  for   possession^ 

The  Secretary  of  State  claimed  posses- 
sion of  R  laud,  which  was  originally  part 
of  village  a  but  had  subsequently  become 
part  of  village  B  of  which  the  defendant 
was  a  CO  sharer,  it  was  held,  that  the  defen- 
dant, having  been  in  possession  of  land  for 
about  36  years,  should  not  be  « j-cted  unless 
the  title  of  the  plaintiff  was  proved  beyond 
reasonable  doubt.  THE  SECRETARY  OF 
STATE  FOR  INDIA  IN  COUNCIL  v» 
THAKUR    MOHAR    SINGH,     9  0C801- 

111  Suit  for — Of  land  by  under-propri- 
tcr.     2  O  C  83  col  ;  1428  P  II. 

112  Suit  for— Onus  of  proof — Nature  of 
evidenoa  to  be  adduced  by  either  party— ^ 
Title,  proof  of,  effect  of — Presumption  of 
podsessioa—UoagtruotiiYe  posssssiou— Survey 
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map,    value  of,  as  evidence.     12  0  W  N  273— 
3  M  L  T  222—7  C  L  J  114  col  981    P  II. 

lis  Suit  for  partition  of  joint  property 
by  one  eo-sharer— Right  of  other  oo  sharers 
to  obtain  possession  of  sharesallotted  to  thorn 
28  P  R  1905    col   G61    P  XI. 

114  Suit  for — Plaintill's  title,  fiaw  in — 
Detendaot's  title,  flaw  in.  1  A  L  J  90  col 
933    P  II. 

115  *^uit  for — Pi^ovious  suit  by  defendant 
— DiBmissed— Subsequent  trespass — T  i  t  1  e 
5  0  W  N  234  col  872  P  II.  Suit  for  proprie- 
tary  possession    against   under«proprietor.     3 

0  0  106  col    1864  P  I. 

116  Suit  for  proprietary— Where  tenant 
setsup  UTider-proprietary  rights  against  pro- 
prietor—Declaratory suit. 

A  attempted  to  ti3Ct  Bfrom  certain  land, 
by  a  notice  of  ejectmunt.  B  obj  oted  to  the 
notice  saying  that  he  was  an  under  proprie- 
tor and  not  a  tenant  and  the  notice  was  oan 
celled.  Some  12  years  after  the  plaintif! 
brought  a  suit  for  proprietary  possession  of 
the  said  land. 

Held,  that  the  suit  for  proprietary  posses- 
gion  was  not  maintainable.  The  proper 
course  for  a  proprietor,  against  whom  a  per 
son  alleged  to  be  a  tenant  sets  up  a  claim  to 
under-proprietary  right,  ia  to  sue  for  a  d<  0- 
laration.  2  0  0  •79,  7  00  314,  25  A  1,  3  O  0 
105  referred  to.  RAJA  MUMTAZ  ALI  KHAN 
V.   BAKJU   SINGH    9  0  C  292- 

117  Suit  for  recovery  of  possession  from 
landlord  claiming  on  ground  of  succession 
BB  tenant — Jurisdiction  of  Court  or  Revenue 
Court.     43  P  R    1904  col  1493  P    II. 

118  Suit  for — Share  on  revenu  -paying 
estate — Oourl-fee  on  plaint — -Definite  stare  ' 
Whether  must  be  separately  asserted  with 
revenue  also.     12  C  W  N  990   ool    581    P  II. 

119  Suit  for— Title  at  the  date  of  suit-- 
Notice,  proof  of,  service  of— Notice  Validity 
ol — Order  Sheet  of  the  proceedings,  entries 
in,  evidential  value  of.  7  0  L  J  262  col  153 
P  II. 

120  Suit  for — To  be  treated  as  one  for  re- 
demption—4  0  C257  Col  1846    P  II. 

121  Suit  on  title— Dispossession  within  sise 
months  before  suit— A  W  N  1907  P  244  Col 
397  P  I. 

122  Tenant  holding  ovtr  disposaessed  whe 
tber  wrongfu'  -Due  coursj  of  law — 7  BLR 
12--29  B  213  Ool  391  P  I. 

123  Title  — Nature  of  posses&ory  tiLle-27 
A  169  Col  1093  P  I. 

124  Transfer  of  non-transferable  holding 
— Continuance  of  —  In  the  tenant  -Suit  for 
ejectment,    maintainability    of  -9  C  W  N  379 

001  925  P  11. 

126     Tranpfer  of — Redemption  suit-Mort 
gage-deed      containing     olausa    for  forfsiiure 
of  property— Transfer  of  ow -ersbip-Evide'ice 
Of-Burden    of    proof— 12    B    U    i900  2  P    215 
Col  812  P  II. 

126     Trespasser,   herilahility   of. 

Held,  that  possessory  right  evr>n  that 
of  a  trespasser  is  beritabU\  2  0  0  3,  12  A 
6i  (P   C)  3  C  224  and   1  Q  B   1  referred   to. 


Possession    (Contd.) 

WAJID  KHAN  V.  DARGAHI  KHAN.  9O 
Ci61. 

127  Possessioji  is  a  valid  title  againtt 
all  except  rightful  owner  and  is  heritable  and 
transferable. 

Held,  that  possession  is  a  valid  title 
against  any  one  except  the  rightful  owner 
2  0  0  384,  2  O  0  3,  9  O  0  273  referred 
to. 

Further,  such  title  would  descend  by 
inheritance  to  the  heirs  and  is  also  trans- 
ferable. 90  C  161,3  0  224  referred  to,  ^^  AZIR. 
UN  KI8A  BEGAM  v.  WAZIR  ALL  H  O 
C887 

128  Vendor  &  purchaser  — Possession  of 
vendor  after  sale  with  consent  of  purchaser 
—Notice  to  public  — Re-sale  by  the  vendor 
to  third  party— Title  of  the  vendee -27  PR 
1902  Col    851  P  I. 

129  Wakf  must  divest  himself  of,  in 
order  to  constitute  a  valid  wakf— 2  N  L  R 
158  Col  1692  P  II. 

180  Wrongful  —  Of  a  deceased  person^fl 
©state— 138  P  R  1906  Col  62  P  I. 

181  Wrongful— Over  the  estate  of  a  deceas- 
ed  upon  pretended  claim — Act  XIX  of  1841 
— Procedure. 

The  provisions  of  Act  XIX  of  1841 
should  not  be  lightly  resorted  to.  The 
Act  is  intended  to  meet  special  circum- 
stances ardlehould  not  be  put  in  motionjun- 
til  the  existence  of  those  special  oircum* 
stances    has   bee  ^.    clearly     established. 

When  an  application  is  made  to  a  Court 
under  section  1  of  the  Act,  the  proper  course 
of  procedure  is  for  the  Court,  under  section 
3,  first  to  *  enquire  by  the  solemn  declara- 
tion of  the  complainant  and  by  witpessea 
and  documents  at  his  discretion  whether 
there    be    strong  reasons     for    believing     that 

the    party    in    possession has     no     la\N  ful 

title    and    that    tha    applicant, is    likfly  to 

b.3  materially  pre jiidiced  if  left  to  the  or- 
dinary remedy  of  a  regular  suit."  The 
Oourt  before  taking  any  further  stops,  must, 
under  section  4,  be  satisfied  of  the  existence 
of  such  strong  ground  of  belief  on  both 
points,  t.  e.,  that  the  person  in  possessioa 
has  no  lawful  title  and  that  the  person 
applying  is  likely  to  be  materially  pre- 
judiced if  left  to  the  ordinary  remedy  of  a 
legular  suit.  'I  hough  it  is  not  illegal  for 
a  ourt  to  act  on  the  ursupported  testimony 
of  the  npplioant  himself,  yet  this  is  not 
omtemplated  asaupual  course,  and  the  Court 
must  be  fully  satisfied  on  both  points  before 
taking    action. 

Hrtving  been  so  satisfied,  the  Court 
then  sliould  proceed,  and  then  on'  •  to 
cite  the  party  complained  of,  and  give  notice 
of  vaca'it  or  disturbed  posP6?sion  by  publi- 
cation, and  after  the  expiration  of  a  reason- 
able time  should  determit'c  sumntar.ly  the 
right  to  possession  as  if  neither  party  had 
it    and     should     deliver     possessiou    accord* 

••I'giy 

The  issue  of  citation  by  ordinary  suoa* 
moQS  is  not   uooesdariiy    illegal. 
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Possession    (Contd.) 

Whero  it  wa^  urged  that  apart  of  Uio 
property  in  di-pate  did  not  belong  to  the 
dic-msed  but  was  l.h.^  propHrLy  of  I  bo  oUim 
fint.  and  it  appeared  Lhat  thep'oa  had  not  boeu 
fully  and  carefully  dealt  with,  the  Cbief 
C  uft  on  revision  diieotcd  the  Oourt  to 
miko  full  iriqurv  i'<  tlio  nialtir  and  piHS 
order  Hcoordingly.  MUriSAMMAT  JaGOJI 
V.  INlANMulIAN    NATll.     3?   P    L    £  lOOJ- 

PossesHory  auit. 

1  Defcndaiifc  olaiming  Mtlo  of  gift-Sub- 
eequont  suil  (.o  sot  aside  gift.  51  V  R  1901 
col:   8\)9  V  I. 

2  '"^uit   ngainst   underlossee — Maiataiuabi- 
lity  ot.  4  B  -m  L  R  52  ool  198  P  II. 
Pos.sesBory  title 

1  Natuie  ./  -  Fus^esnon— Right  of  'person  in 
possesaion  of  properly   loUhouL    title. 

A  person  in  prsserfsion  ofj  property  with- 
out title  has  au  interest  in  it'wbioli  is  herit- 
able and  good  against  all  the  world  except, 
tbe  true  owner,  an  interest  which,  unless 
and  until  the  true  owner  interferes,  is  cap- 
able of  being  disposed  of  by  deed  or  will, 
or  by  execution  sale  just  in  ihe  same  way 
as  it  could  be  dealt  with  if  the  title  woie 
unirapoaobable.— L  R  1.  Q  B  1,  12  All  51. 
20  .W  R  0  R.  lU  referred  to.  GOBIND 
]H^ASAD  V.  MOHaN  LaL.  24  a  167  =  W 
N    A  1901,  p.  204. 

2  Nature  of— Poayessioa  as  title  against 
tbU  but  true  owner — Effect  of  SpecLfiG  Belief 
Act  oven  wiiere  suit  is  brought  more  than 
six  ill  'ntbs  after  disposse?sioa.  26  M  514 — 
13  M    L   J    iJ6  col    393    i'  I. 

3  Nature  of  niLre  possessory  title.  1904, 
AWN  222-  1  A  L  J  625—27  A  169  coi 
1093    P    II 

4  Possession  is  good  proof  of  title  against 
all  hut  Ibo  true  owner.  5  Bom  L  R  264  col 
299    P    I. 

5  Wiong  doer— Possession.  —  T'  le. 

liiiil ,  that  posjsessio'!  is  sufficipni  proof 
of  •.i\.\^  to  eudblrt  a  party  lo  rtoover  pro- 
perty from  a  wio-g  doer,  6  Bom  215;  P  J 
1889,  309;  2  (..Boin,  L  R  110  followed.  BAl- 
:FaT\N  V  EMaD  '^LA.  3BLiRz§46- 
post  d  em  interest. 

1  Ser  cunditiu:  ,s  of  mortgage  bond— 14  C. 
P.   L.  li    1901,  F.  49,  col.  501  P.  II. 

Posthumous  chela 

1  iuheruarce     Appointmeut  by    widow  of 
Gosh'.io     3  A.  li   J   717  col    i085  P.  II. 
posihumous  tton 

i  l^Jtfotof  birtii  of.,  on  Hindu'.-;  will-16 
M.  I-    J.  491   Col.  I3i;j  P'  II 

2  Revoca- ton  of  Hi  !^du  will  by    birth    of- 
17  M.  L   J.  269  o  .1.  81  P.  I. 
Pofetpoaemazit.  cf  heariiig 

1     Final  di^chargo  — iUaiiiteuance      Praotidc 

-  Iidian    Ir^.so.Vfincy  -1  L.    B      R.   1900  02    P 
249  ou!    9i)y   P.  li. 

Po8t  OiSlces  Act   VI  of  1898-    See  qoU 

870,  8/1.  i,  1. 
po,ver>y. 
\     Lambardar.  l)i^qualifieatio•^   of     Poverty 

—  26   I'.  L..  R.   J905     ^.^1-  Punjab  Lai.d  Reveuue 
Act  (XVll  of  1887)   Rules  177  (b>    179. 


Powers. 

1      Statutory  powers-Aspignability  of— Simi- 
lar, 4  B    L.  R.  38-1  col.  895  !'  II. 
Power  of  Appellate  C^^urt. 

1  Necessily  of  reference  to  D-  puty  Com- 
miflsiooor — Appeal-Pt)Wcrs,of  Appellate    ('ourt 

Form  of  reference-  58  P.  L.  R.  1903-20  »  P' 
1903  col.  1811  r.  II. 

2  Power  of  Appellate  Court  to  disturb  the 
dcoreee  as  against  r)on-appeftling  parties— Deo* 
ree  against  several  co-widows.  24  P.  L.  R, 
1903  eol    150  P  1. 

3  Civil  Procedure  Code  (Act  XIV  of  1882), 
Seciion  566' — Rnnand— Findings  arrieved  at 
before  order  of  remand  —  Power'^of  AppcllcUO' 
Court   to  re  consider  findings. 

In  law  there  is  no  determination  of  the 
appeal  when  a  remand  is  made  under  Sec- 
tion 566  of  the  Civil  Procedure  Code  and  the 
fir'dings  of  the  Appellate  Court  are  only 
opinions  until  the  final  judgment  is  passed, 
Tbare  is  no  legal  cbjectit.n  to  thoae  opiriiona 
heitig  re  considered  by  the  Appellate  Courf, 
though,  as  a  rule,'  this  should  be  done  only 
when  the  Court  finds  that  its  former  view 
is  obvioujly  wrong--!  L  R  X  AH.  162  fol- 
lowpd.  HARI  SINGH  V.  LaKHU  SHaH, 
80  P  L.  R  1902. 
Power  of  appointmeiit- 

1  Exercise  of — Power  created  after  will — 
Appointment  by  general  beauest.  9  B  L  R 
488-31  B;472  col  82  P  I. 

2  Right  of  Hindu  testator  to  grant  to  a 
person  named  in  his  will — .Person  appointed, 
qualifications  necessary.  11  O  0  271  ool 
1309    P    II. 

Power  of  attorney. 

i  Authority-  Sufficifucy  of  stamp.  1  0 
C  159  col  2080^ P  I. 

2  Authority— Suit  for  possession  oi  -Bur- 
den of  proof — Lord  Conning's  power  of  At- 
torney signed  by  Deputy  Collector  for  De- 
puty Commissioner.  7  Q  C  65.  See  Nazul 
Land    No  1. 

3  Government.  Suit  by — Power  of  attor- 
ney to  institute  suit  not  necessary.  160  i' 
L  R  1905-84  P  R  1905  col  1203  P  I. 

4  Transfer  of  brief  by  an  advocate— Re- 
cognized practice  and  not  contrary  to  law. 
U  B  R  1902  P  I  col   2074  P  1. 

5  Poiver  of  attorney — Construction  of — Six 
geupral  principles — Effect  of  fraud  on  ihe  pari 
uf  persons  dealingwiih  the  agent. 

Held, — that  the  principles  applicable  to 
t!>e  construction  of  all  powers-of  attorney 
are  — 

(1)  Lai^guage,  however  general  in  its 
form,  when  used  in  connection  with  a  par- 
iicular  subj/'ct  matter,  will  be  presumed  to 
be  used  in  subordination  to  that  matter, 
aMd  is  be  coiis'rued  and  limited  accord- 
ingly- 

(2)  Powers  of  attorney  must  be  con- 
s  rued  htrictiy,.  i.e  ,  where  an  act  pu'porting 
to  be  done  under  a  power  of^attorney  is  obal- 
!ei  ged  as  htiig  in  excess  of  the  authority 
conttrred  by  tbe  power,  it  it  necessary  to 
show  ttiat.-tn  a  fair  construction  of  tbe  whole 
iustrumentj  the  authority   in  question  is  to 
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power  of  attorney    (Contd.) 

be  found  within  the  four  corners  of  the  io- 
Btrnmetit,  eiihor  in  expresssd  terms  or  by  ne- 
oes.'-ary    implication. 

(3)  Wlion    one  is  dealing   with  an  agent, 
it  ia    his    duty  to   ascertain   the   extant  of  tlie 
agent's    power.     Where    he  knows   that  lliore 
is  i\    powurof  attorney,  ho  is  liable    for  ignor 
anco  of   its  contents. 

(4)  If  tne  net  of  the  ngent  is  by  express 
terms  or  by  necessary  implioatioi>  authoriz 
ed  in  the  powerof  attornt-y,  it  will  bind 
the  principal  as  against  persons  dealii  g  with 
the  agent  in  good  faith,  notwithnti  tiding 
that    the    agent  may  have    acted    fraudulent 

ly- 

(5)  Whether  the  power  is  given  to  an 
agent  to  sign  promissory  notes  or  to  accept 
bills  for  a  special  purpope,  persons  dealing 
with  the  ageit  must,  see  that  itis  done  only 
for    that    purpose. 

(G)  General  powers  are  not  to  be  con- 
strued in  such  a  way  as  to  give  a  power  of 
boirowiiig,  if  that  power  is  not  expressly 
Btatcd, 

7  Barnwell  and  Crosswell  278,  5  Moore's 
Indian  .\ppeal  1,  1  L.  R  8  cal  934,  1  L  U 
10  cal  90l  Appeal  Court,  i.;hancery  Appeal 
cases  {lSy3),  170  Appeal  rourt,  Chancery  Ap- 
peal cases  (1901)  179  L  R  chancery  Division, 
261  (1901)  Ij  ii  5  K  B  422,  L  R  8  cal  951  refer 
red  to.  EBRAHIM  MaHOMED  P  sTAlL  u. 
S  R.  1\I.  M.  ARUNACHELlUM  CHETTY. 
UBR1902P  6- 

6  Power  of  attorney— stamp  Act.  3  BL 
890    aud  697.     See  col.  391   PI. 

7  Authentication    of    Notary  public    Evi 
dence    of  identity    of  cxecutot -Affidavit.     33 
C  625-9  OWN  986  col.    191  P  I. 

8  C(.  usiructiod  of-Daughter's  estate  Mort- 
guge-Exccutioti  sale-Whether  whole  or  i'mit- 
t;d    t  stale    passed.     6    C  L  J  490  col.  515    P  II. 

9  Oonstruciion  of — Act;  done  under  it 
Challenged  as  in  excess  of  autliority  conferr- 
ed by  pinver  of  attorney — Proof.  6  C  L  J  639 
col.    20SI    P  I. 

10  ^?ov  registration-An  attorney  authoris 
edio  prcseut  a  documert.  23  A  233  (PC) 
col.  486  P  I. 

11  General  aud  special  power-- Power  of 
attorney.  1  L  B  R  1900-02  P  98  ool.  1428 
PI. 

12  Grant  of -To  execercise  right  of  Shro- 
tricmdar  under  Rent  Rtcovory  Hct-Sui6  by 
grauleo  to  enforce  acceptancoot  pattas-Maiu- 
laiuability    of.     28  M  301,    col.  1629  P  II. 

13  No.  is  necessary  to  institute  suit  on  be 
half  of  the  Secretary  of  State  for  India.  100 
P  L  R  1905-84  P  R    1905,   ool.  120:-<  P  I. 

24  Presumption  as  to-Nolar)  public. —  Au 
theuticatiou  by-Evidei)ce  of  ideut.ficatioa 
of  executant.     9  C  W  N  9S6  col.    191  P    I. 

15  Registration  of--l'o  give  validity  to  re 
gistration-Authority  to  register.  AWN  (I90G) 
195  2  A  L  J    743    ool.  485  P  I. 

16  Revocation     of Oeath    of    principal- 

Wakf.     5  C  W    N    177.     Sec  Power    of    Attor- 
ney  oSo  10. 

17  SlaviiJ  —Transaction— Poioer  of  attorney 


Power  of  attorDoy    {Contd) 

—  Stamp    Act  HiOO  acheihiU.  1     Article  48  (d.) 

liL'l,  that  a  document  in  the  fijii-wing 
torniH  falls  under  clHU'Je  (d)  of  article  4S  of 
the  t^chtdule  1  of  the  Indian  Stamp  Aci.  "  J, 
Gopal  Hao  Mnku'd  J^uti,  proprietor  <f  the 
es  ale  knc^wn  l>v  ihe  ;  ame  of  R  B  Mnkimd 
Balkrihhna  Huti  E.state,  resident  of  Sitabuidi, 
Circle  No  8,  N^igpur,  in  the  Tahsil  a-  d  Dis- 
trict of  Nagpur,  hereby  appoif.  t  Mr.  Vi.^.hnu  , 
Likshman  Ffiilvny  of  Bombay,  at  prooenfc. 
residing  in  Sitahaldi,  special  iMukbiyar  (at- 
tt^rney  Whereas  on  y5th  March  J'.;oi  Ck 
decree  for  Rs  7,009  10  has  been  paa.sed  iu  the 
Court  of  the  Civil  Judge,  Nagpur,  in  case  No 
2  of  7901  against  ]\lr  C  V  Naidu,  Bt»rn(,ter« 
at  law,  ajd  his  brother  Mr  C  S  Naidu,  now 
a  Judge  in  the  Indore  Stale,  1  do  hereby  au- 
thorise the  said  Vishnu  Lakshman  Halvey 
to  act  for  me  in  the  Courts  of  the  Central 
Provinces,  indore  and  Hyderabad  (Deccan) 
to  execute  the  decree  and,  if  Lecess'iry,  to 
obtain  another  decree  in  any  of  the  c  uita 
stated  ab^ve  and  on  recovering  the  decretal 
money  to  g;ve  a  receipt  on  my  behalf  and  to 
engage  a  qualifind  pleader  by  special  power  of- 
atturney  and  to  sign  the  Wakilatnama  at.d. 
to  answer  quesuon.s  from  the  lowest  to  the 
highest  Court  in  said  ^ase  and  to  produce 
documents  etc.,  in  the  said  courts  and  to 
sign  on  the  said  documents  and  whatever 
action  he  takes  will  have  my  approval, 
GOPaLRAOv.  MUKUND  BUTI.  8  BLR 
890. 

18  Power  of  High  Court  in  Revision— 
Withdrawal  of  application  for  removal  of 
attachment— Bar  to  suit — Suit  for  recovery 
of  atiauhed  property.  4  B  L  14  1907  P  75 
col.  1521    P  I. 

19  Power  of  hu.-band  as  to  alitnation  of 
half  of  joint  property-  Budhist  husbtird  and 
wite — Consent,  want  of — W.U;-  Ncw  dtft-uce 
raised  in  appeal.  1  Ij  B  R  19U0  2,  P  184  col 
1645    PI. 

20  lower  of  vendor — Sale — Purchase — 
Reat^onable  care — Constructive  nutiee.  1  L  B 
R  1900  2,  p  196  col    564    PI. 

21  To  recover  rents  and  profits  of  immova- 
Bble  proparty,  whether  created  a  charg«  oa 
It— Not  stamped  with  stamp  requiud  ii-r  do- 
cument creeling  equitable  charge  Noii  com- 
pliance with  provisions  of  Regulation  aut— - 
Immoveable  property  not  of  aftected.  7  C  Ij 
J  149  col  470,  PI. 

Powers  of  collector. 


1 

tor. 


Exrcution    for  decree — Power   of  collec- 
6i  P  L  R1903    col  1041  P  II. 


powers  of  Court  of  second  appeal. 

1  SubbtiLu'ion  of  parties.  1  LB  R  1900- 
02.     P  350   col  1395    P  I 

2  Power  of  Court  to  add  parties — Speci- 
fic pt;r[urmaDce  of  a  contract.  11  B  U  1900- 
02  P  252   Sc6  Parties   No  57, 
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praotioo. 

1  Amendment  of  application  for  amend- 
ment of  decree  into  application  for  review  of 
judgement.  J.  0  S.  0.  No.  2  Dy.  16-04  ool. 
]310  P.  I, 

2  Ancient  document  — Diacretion  of  Court 
in  callinp!  for  formal  proof  of.  31  I,  A.  2l7 
ool.  1GB  P.  I. 

3  Accounts— Direction  to  take,  irrespective 
of  the  question  of  limitation— 3  Bom.  L.  R. 
676-24  A.  275  P.  C.  col.  1856  P.  I. 

4  Accounts -No   specifio    direction     as   to 
ttccounts  — Decree    contemplating    accounts- 
Direction  can  be  given  at  a  subsequent  stage  — 
9  Bom.  L.  R.  1380  col  22  P.  I. 

5  Account— Suit  — Decree  in  favour  of  de- 
fendant-6  Bom  L.  R.  693  col.  22  P.  I. 

Q  Accounts  taken  in  one  suit  adopted  in 
another- Result  being  questioned  in  the  se- 
cond suit  -  4  Bom.  L.  R,  857  at  862—29  B.  133 
at  139  col.  2037  P.  I. 

7  Action  under  S.  622  of  C  P.  C  where 
other  remedies  are  available  — 1  Sind  L.  R.  226 
col.  1326  P.  I. 

8  Adjournment— Party  misled  by  proce- 
dure of  Court— Witnesses  not  ready— 5  0.  W. 
N.  195-col.  353  P  II. 

9  Adjournment  of  sale  as  a  matter  of  in- 
dulgence—Terms :  Obiter— 31  0.  873  at  378— 
1652  P  I. 

10  Administration  suit— Suit  by  heirs  of 
the  deceased— Subsequent  administration  suit 
by  a  creditor  — Conduct  of  the  suit— 10  Bom. 
L.  R.  1166-col.  467  P.  II. 

n  Admission  of  appeal  after  the  prescribed 
time-7  Bom.  L.  R.  965,  col.  1287  P.  I. 

12  Advocates,  right  of,  to  appear  and 
plead  when  instructed  by  Vakils— Madras 
High  Court  Rules  -  8  M  L  T  322  Col  2074 
PI. 

13  Affidavit  not  necessary  where  the  facts 
in  a  petition  to  High  Court  appear  from 
judgment.     8  0  L  J  308  Col  1469  P  I. 

14  Allegations  decided— New  case  in  appeal 
not  allowed. 

Hid,  that  a  party  can  only  succeed 
aecundum  allegata  efc  probata,  and  the  Courts 
should  check  the  terjdenoy  of  defeated  li 
tigants  to  evade  their  defeat  by  devising 
a  new  case,  which  was  never  set  up  when 
it  should  have  been  set  up.  It  is,  therefore, 
not  open  to  a  Court  of  appeal,  to  expose  a 
party,  after  he  has  obtained  his  decree,  to 
the  brunt  of  a  new  attack,  of  which  he  had 
never  had  any  notice  during  the  hearing 
of  the  suit.  NATHU  PlRAJl  MARWADI 
V.  UMEDMAL  GADUMaL.  IQ  B  L  £ 
768. 

15  Alluvion  and  diluvlon— Practice— De* 
tree  of  land  under  water. 

A  claimed  possession  of  13  Kanals,  10 
Marias  of  land  subject  to  river  action.  It 
was  found  that  nearly  half  of  the  land 
was  under  vvater  and  the  Divisional  Judge 
was  of  opinion  that  decree  should  be  given 
only  for  the  land  which  was  above  wa- 
ter. 

HM>  that,    as    A's  title  to   the    whole 


Practice    (Contd.) 

land  was  established,  he  was  entitled  to  h 
decree  for  the  whole.  KHAN  MULK  v. 
PIRBaKHSH.    152PLRi908] 

16  Amendment  of  decree  by  way  of  am- 
plification —  Affirmation  —  Insufficient  time 
given  to  produce  evidence  —  Whether  sub- 
stantive question  of  law— 62  P  W  R  1908  Col 
130  P  I. 

17  Amendment  of  plaint  in  further  ap- 
peal.   64  P  W  B  1901  Ool  651  P  I. 

Practice.  Appeal. 

18  Appeal  —  Abatement  of— Only  afl  to 
deceased  respondents.  S  B  L  R  736  =  26  B 
203  ool  t  1279  P  I. 

19  Appeal — Abatement  — Joint  decne  for 
money — Appeal  by  defendant — Death  of  one  of 
the  plaintiffs  between  judgment  and  appeal — 
Representaiive  not  brought  on  record — Effect  of 
— Defect  of  parties— Claim  for  rent— Joint 
decree — Representatives  of  one  of  the  plaintifft 
who  died   ofter  decree   not    made   respondents* 

One  of  the  plaintiffs  died  subsequent  to 
the  date  of  delivery  of  judgment  in  the  loWer 
Appellate  Court  iu  their  favour  for  arrears 
of  rent  jointly  claimed  by  them  but  before 
the  decree  was  actually  drawn  up.  One  of 
the  defendants  preferred  a  second  appeal 
but  he  did  not  make  any  application  to 
the  Hight  Court  for  the  substitution  of  the 
legal  representatives  of  the  deceased  plaintiff 
in  his  place. 

Held,  that  the  appeal  must  be  dismissed 
for  defect  of  parties.  BEJOY  GOPAL  BOSB 
V.   UMESH     CHANDRA     BOSE.     6   C-   W. 

N.  196 

20  Appeal  analogous,  hearing  of.  BOW 
N    843  col.  1147    P  I. 

21  Appeal  by  defendant  against  plaintiff 
and  3ther  defendants— -Objections  by  plaintifi 
respondent  when  entertaioable  as  against 
CO  respondents.  A.  W.  N.,  (1905),  200  col  : 
1651   P.   I. 

22  Appeal,  consolidation  of-^-Land  acqui- 
sition—Kef  ere  rces— Contiguous  land— Same 
proprietor — Different  tecants — Semble.  29  0 
140  col:   124  P  I. 

23  Appeal  — Delay— Excuse  of  one  ap- 
pellant. 8  BLR400-25  B  699  ool  1725 
P  I. 

25  Appeal -Limitation— Plea  abandoned 
in  lower  Court  and  raised  in  appeal.  25  M 
55   col    1892  P  I. 

26  Appeal— Succession  Certificate,  want 
of  — Objection  first  raised  on  appeal,  5  C  W 
N  607-28  C  246   col  800   P  I. 

27  Appellant,  on  appeal  from  final  decree^ 
to  take  objection  to  the  order  passed  on 
the  anplication  for  review.  8  0  L  J  294  col 
1431  'P  I. 

PRACTICE,  APPELLATE  COURT. 

28  Appellate  Court  directed  further  evi- 
dence to  be  taken— No  date  to  be  fixed  for  tur- 
ther  hearing  by  original   Court. 

Held,  that  if  an  Appellate  Court  paBsea 
an  order  directing  further  evidence  to  be 
taken  by  the  lower  Court  and  to  send  it  up 
when  taken  to  Appellate  Court,  it  is  wtong 
for  such   in  the   Appellate     Court    to    fi^  «?i 
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date  for  furbhor  hearing  ia  the  Appollato 
Court  until  the  record  ig  returned  from  tlio 
lower  Court.  ASAMUDDIN  KALII  v. 
KAUIM    SHUKOOR,    4    L  B  R  239- 

29  Appellate  Court— Function  of  — Suit  to 
contract — KnowleJge  of  adoption.  5  B  L 
R   584    col    I'JOO   P    I. 

30  Appellate  Court — Function  of--Intor- 
ference  with  a  second  appeal,  5  B  L  R  95G 
col   124G   P  I. 

81  Appellato  Court,  functions  of  — Appeal 
by  one  defendant — Power  of  Appellate  Court 
to  declare  liability  of  another  defendant — Con- 
tribution-Suit—  Practice  — Procedure  — 8  0.  W. 
N.  496--31  C.  G43  col.  1424  P.  I. 

82  Appellate  Court,  function  of  — Decla- 
rfttory  relief  by  first  two  Courts — Discretion — 
14  M.  L.  J.  210—28  M.  57—28  B.  71—1  A.  L.  J. 
380  A.  1461  col.  445  P.  I. 

83  Appellate  Court,  function  of — Interfer- 
ing with  discretion  of  lower  Court  refusing 
stay  of  execution-6  Bom.  L.  R.  780—29  B. 
7,1  col.  1117  P.  I. 

84  Appellate  Court,  functions  of— Question 
of  fact  —  Inferences  from  fact  --Practiee— Appeal 
Question  of  fact— Facts  found  Inference  from  — 

A  Court  of  appeal  ought  never  to  reverse 
the  judgment  of  an  itderior  (^ourt  unless 
quite  confident  that  the  judgment  given  in 
the  Court  below  is  wrong.  3  cl.  and  F.,  p.  512 
followed. 

When  the  case  depends  upon  the  proper 
inferenoes  to  be  drawn  from  facts  indispu- 
tably established  by  the  evidence,  an  appel- 
late Court  n?ay  be  in  as  good  a  position  to 
judge  as  the  original  tribunal.  But  where 
the  determination  of  the  case  hinges  on  the 
question  which  of  two  conflicting  stories  is  to 
be  believed  and  to  which  witnesses  credeuoo 
is  to  be  given,  here  the  original  tribunal  is 
far  better  placed  than  the  oppellate  Court  to 
correctly  gauge  the  truth.  THE  lNr3lAN 
MANUFACTURING  Co,  Ld. -y.  LALJi  VI U- 

JEhJ.    6BL.  B  1130 
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37  App-jllate  Court— Now  case  in  appeal 
25  U  220  col  1787    PI. 

88  Appollaio  Court-Objection  to  admissi- 
bility of  evidence  not  obj  icted  to  in  first, 
Court.    31  C  155-23  A  33J,  col  187    V  I. 

89  Appellato  Court— Objection  to  ad- 
missibility of  evidence  not  obj'.cted  to  ia 
first  Court.     23  A  331  col  1613    P    I. 

40  Appellato  Court  to  raisa  points  for 
determination -Object  of  legislature.  7B 
L  R  174  col.   1683. 

Practice— A  rpr.icATioN. 

41  Appliciiion  for  ad  interim  protectioa 
in  insolvency  proceedings--Grounds  of  op- 
position.    9  C  W  N    221    col:  2027  P  I. 

42  Applica  i  ;n  for  exocution--Continua- 
tion  of  proceedings.  7  B  L  R  819  col;  1021 
P.    II. 

43  Application  for  leavo  to  appeal  ia 
forma  pauperis  presented  out  of  time— Ad- 
mission by  Court  cxp>irto  — Necessity  of  ap- 
plication by  respondent  dismissal— Appeal 
on  on  payment  of  Court-fee  allowed  though 
by  itsalf  barred.  8  C  W  N  906  col  :  1720 
P.    I. 

44  Application  for  letters  of  administra- 
tion by  agent  under  a  power  of  attorney  from 
an  executor— Necessity  for  affidavit  of  iden- 
tity—  I'ower  to  require  further  evidence  aa 
to  identity— 33   0  625   col:  191  P  I. 

45  Application  to  transmit  decree— Notica 
29  C  235  col:    1501  P  I. 

46  Appl. edition  under  S.  45  of  the  Speoifio 
Relief  Act.  5  B  L  R  133—27  B  307  col:  183 
P.    II. 

Practice — Approbation. 

47  Approbation  and  reprobation — Incon- 
fiistent  pleas— 6  B.  h.  R.  1103  col.  955  P  II. 

PllACTICR  -  A  PPROPillATION. 

48  Appropriation  of  p  lyment  into  Court 
first  to  interest— 1905  A.  W.  N.  167  2  A.  L.  J, 
535  col.  1370  P.  II. 


86  Appellate  Courtis  funetions— Civil  Proce- 
dure Code  (Act  XIV  of  18S2),  Section  6i0 - 
Appeal — Decree  against  one  of  two  defendants 
—  No  appeal  by  plaintiff  -  Power  of  appellate 
Court  to  pass  decree  against  the  defendant  ex- 
empted hy  the  first  Court. 

When  a  suit  has  been  dismissed  against 
one  oi  two  defendants  impleaded  in  the 
case  and  the  defeated  plaintiff  has  not  ap- 
pealed against  that  part  of  the  decree,  the 
addition  of  the  defendant  against  whom  the 
suit  has  been  dismissed  as  a  respondent  to 
the  cppeal  filed  by  the  other  defendant  does 
not  empower  the  appellate  Court  to  pass 
against  him  a  decreo  which  the  Court  of 
first  instance  declined  to  pass  in  the  deci- 
sion of  which  the  plaintiff  chose  to  acquiesce. 
8  0  W  N  496  not  followed,  2  All.  487,  5 
All,  266,  followed.  FARZAND  ALI  KHAN 
V.  BISMILLAH  BEGAM.  27  A  23  =  A  W 
N  1904  P   155. 

86  Appellate  Court  in  favour  of  person 
not  appealing  when  may  je  passed.  28  M 
829  col   1600  P  I. 


Practice,  ati-ached  property. 

49  Attached  property  —  Enquiry  into 
application  for  removal  of  attachment — 
Remedy  of  objjotor  or  claimant  against 
order — High  Court  — Revisional  jarisdicLioa 
—Procedure— 1  L  B  R  1900  2  P  180  Col  151? 
PI. 

Practice,  Attorj^f.y. 

50  Attorney,  ckinge  of  by  execu'.or — Costs 
incurred  by  testator — Liability  of  ex-ccutor  to 
pay. 

Where  an  attorney  is  employed  by 
several  executors  for  the  purpose  of  con- 
tinuing an  action  instituted  against  the 
testator,  any  one  of  them  may  change  the 
attorney  on  payment  of  all  ccsts  incurred 
in  the  suit  by  that  attorney.--  5  B  H  C  R  103 
(1863',  distinguished.  GIRINDRA  KUM\R 
DUTT  V.  AMULYA  CHARAN  GHO"^B  ft 
OWN  806. 

51  Attorney,  charge  of— Next  friend- 
Mi  nor- -5  C3  W  N  434—23  0  2G1  A  1163  Col 
383    P  II. 

62  Attorney  ohaaged  c^  discharged- -Hig 
liens  on  cause  papers— Costs  of  application 
for   ohange-6  0   W  N  215— i9  G  63   Col  1585 
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PIT. 

Peacticic,  Bar  op  limitation. 

53  Bar  of  Limitation  —  Ground  to  got 
over  this  bar  may  bo  changed  subsequently 
"10  B  L  R  34G  Col  1434  P  I. 

54  Calcutta  Hifjh  Oourtasto  service  of  pe- 
tition on  respondent  govornod  by  what  pre- 
vails in  Eoglish  matrimonial  Courts.  12  C 
W  N  1009   col  907    PH. 

55  Case  opening  of  Right  of  defendants  to 
be  heard  severally. 

Where  there  ase  two  sets  of  defendants 
fcnd  their  interests  are  practically  the  same, 
both  should  address  the  Court  before  any 
evidence  is  gone  into.  IN  HE  DUKrfHINA 
MOHUN    HOY,   29C82. 

56  Cause  nf  action  shown  to  exists  against 
defendant  originally  impleaded  — Allegations 
in  plaint  pointing  also  to  another  person  con- 
cerned in  the  suit  — Duty  of  Court.  69  P  W 
E  1908   col  1398  P  I 

57  Certifying  Counsel— 7  BLR  753  col 
691  P  II. 

58  Change  in  substantial  law  during  pro- 
gress of  a  suit.     10   B   L  R  625  col  1589  P  I. 

59  Civil  Court — Reversing  decree  as  to 
part  of  disputed  property  and  remanding  the 
Buit  as  to  remainder —  Piecemeal  deoisioa.  9 
BLR  966,  col.  884    P  II. 

PRAOTIOE  C  P  C, 

60  C  P  C  &  20i— Form  of  Decree— Find- 
ings on  issues  not  assential.  1904  A  W  N  6  — 
26  A  234  col    1482   P  I. 

61  Civil  Procedure  Code  (Act  XIV  of  1882), 
Section  349— Security  hmd  may  he  assigned— 
Assignee's  right  of  suit. 

A  "bond  given  under  section  349  of  t"he 
Civil  Procedure  Code  by  a  surety  undertaking 
to  produce  a  person  who  has  filed  a  petition 
a!  insolvency  may  be  assigned  to  any  person 
by  the  Cour-t  and  the  assignee  is  competent 
to  sue  the  surety  thereon.  19  B,  694  follow 
ed.  GOPI  NATHCHOWDHRY  u.  BENODE 
XiAL   BOY  CHOWDHRY,   81  C  162- 

'62  C  I'  C  S  492,493— Jurisdiction  of  High 
Court  — Injunction  temporary  to  restrain  suit 
in  Small  Cause  Court.  27  B  357-5  BLR 
201    col   450   P  I. 

63  C  P  C  S  622—  Decreed  pre-emptive 
price  paid  into  Court  by  pre  emptor — Sub- 
sequent partial  pyitbdrawal  by  a  creditor  of 
the  decree  holder  of  the  money.  179  P  L  R 
1901— 21  PR  1902  col  1324  P  I. 
Practice,  Commission. 

64  Oommicsion — Examination  of  witness 
in  foreign  territory.  7  G  W  N  803—30  C 
934   col  151  P  I. 

65  Commissioner's  report —  Aftiirmation 
of  report  by  Cour — Appeal—Power  of  ap- 
pellELto  Court.     5  C  W  N  692  col  21  P  I. 

PRACTICE    COMPOUND. 

68     Compound       interest — Court —Discre- 
tion.    6B    LR  307-23  B  371   col    188  P  II. 
Practice,  Contract. 

67  Contract  — Specific  performance-Power 
to  add  partiss — Plaint,  amendment  of— Court 
of  first  instaace—Appellata  Court.  ILBR 
1900-2,  P  252.  See  Partiss  No  57, 


Practice    (Contd ) 

Practice,  Conversion  of  appeal, 

68  Conversion  of  appeal  ioto  revision, 
24  M  G37  col  1150    P  I. 

69  Conversion  of  appeal  into  revision  suit 
agains'  karnavan — Suit  to  cancel  order  re- 
leasing property  irom  attachment.  24  M  658 
col  1081    P  I. 

70  Conversion  of  appeal  in  to  revision — 
Order  absolute  for  foreclosure — Notice — Ap- 
peal -  Second  apnoal  —  29  C  044  Col  1116 
P  I. 

71  Conversion  of  appeal  in  to  revision 
—  Attachment  —  Claim  by  jadgment-debtor 
as  shebait— Apppeal--8  C  W  N  353  Col  1121 
P  I. 

72  Conversion   of  plaint   into   application 
under— Separate    suit    not   barred  —  Refund 
of    purchase  money — Right    of    auction    pur- 
chaser  for--23  C  332  Col  1083  P  I. 
Practice,  Costs. 

73  Costs  of  counsel  —  Practice  aa  to  re- 
taining of  counsel  and  their  costs — Cost  of 
a  third  counsel  engaged  to  ask  for  transfer 
of  case  from  one  Judge  to  another — 9  B  L 
R  983-82  B  202  Col    676  P  II. 

74  Cost— Withdrawal  of  appeal— Memo- 
randum O'.  obj  actions  — Right  of  respondent 
to  costs  or  memorandum— 4  M  L  T  482  Col 
679  P  II. 

75  Counsel  giving  evidence  on  behelf 
of  clients  of  matters  with  which  he  became 
acquainted  before  employment  —  9  B  L  R 
1044  Col  692  P  II. 

76  Court  bound  to  do  a  thing  suo  motu 
— Action  on  invalid  application  by  prrty 
— Efiect  of— Sale  — Confirmation  of— 6  0  W 
N  190  Col  96  P  II. 

77  Creditor's  action  against  a  deceased 
person's  estate  to  be  treated  as  administra- 
tion suit — Amendment  of  plaint--Dacree 
form  — 6  B  L  R  853  -  •  29  B  96  Gol  1047 
P   I. 

78  Death  of  defendant  b  fore  fiHing  plaivt 
— Procedure —Alienation  deed  signed  by  ven- 
dor alone— Suit  for  purchase  money — Limi' 
tation    B'gulation,    Art.  96 

If  a  man  impleaded  as  defendant,  was 
dead  at  the  time  the  plaint  was  filed,  the 
Court  should  refuse  to  proceed  further  in 
that  suit,  and  leave  the  plaintiff  to  begin 
de  novo  against  the  person  against  whom 
alone  he  could  move.  25  W  R  17  and  2  Ex 
54  R  and  F. 

The  C  P  Code  sections  relating  to  the 
bringing  in  of  legal  representatives  of  de- 
ceased parties  are  applicable  only  where 
the  death  takes  place  pending  the  suit,  and 
not  where,  even  before  the  suit,  the  party 
supposed    to  be  impleaded   had   died. 

A  registered  contract  is  no  less  a  ooa« 
tract  in  writing  registered,  because  it  beara 
the  signaure  of  only  one  of  the  parties,  in 
the  absence  of  statutory  provision  requir- 
ing the  signatures  of  both  parties.  19  M 
52  F  2  M  L  J  69  O.  referred  to. 

In  a  suit  for  the  recovery  of  unpaid 
I  purchase  money  it  is  immaterial  that  the 
I  alienatioQ   deed  was  signed    by   the  vendoi: 
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OT)ly  &  not  by  tho  voudee  also.  It  ia,  all 
tlie  sanio,  a  contract  in  vvritj;ig  registorod, 
aud  is  g  )Vorficd  by  Art  'JG  of  tlao  Liuaita 
tion  Rfgulation.  Ui\[i\I\N  MaTIIAL  v 
EAPEN    KOOIiaKUNJU.     22    T  L  R  200 

Practice  — Decision. 

79  Deciding  case  on  tour  without  giving 
notica  to  plaintiff  of  placo  of  hearing— Suf- 
fioiert  cau8o  to  restore  such  suit  to  tho  file. 
8  P  R  1902  col  1071  P  I, 

80  Dec'sioa  beyond  the  pleadings.  6  B 
L  H  62--23  B  316  col  col  216  P  I. 

81  Di'cisions  bij—Practica—Muktad  trusts-^ 
Zjroastrian  faith. 

Held,  that  trusts  and  bequeala  for  the 
purpose  of  devoting  the  incomes  thereof  in 
perpetuity  for  tho  performance  of  Muklad 
Baj,  Yejushni  and  other  like  ceremonies, 
are.valid  "charitable"  bequests,  and,  as  Fuch, 
exempt  from  the  applicalion  of  the  rule  of 
law    for  bidding  perpetuities. 

The  Muktad  ceremonies  are  religious 
duties  imposed  upon  the  Zoroastriaus  by 
their  religious  tenets.  They  are  acts  of  re- 
ligious worship  and  include  worship,  praise 
aud  adoration  of  the  supreme  Deity,  aud 
a  thanks  giving  for  all  His  mercies.  They 
contain  petitions  for  benefits  both  temporal 
and  spiritual  for  all  Zoroastrians— for  all 
holy  and  virtuous  men  of  all  other  com- 
munities— and  they  comprisa  prayers  for  the 
well-being  and  long  reign  of  the  Sovereign, 
for  good  Government  by  him,  and  for  vic- 
tory to  him  over  all  his  enemies.  The  Muk- 
tad ceremonies  tend  m-  st  unmistakeably  to- 
wards the  advancement  of  the  religion  pro- 
mulgated by  the  Persian  Prophet  Zoroaster, 
and  the  performance  of  these  ceremonies  is 
an  act  of  Deviue  worship  in  its  highest  and 
truest   sense. 

The  performance  of  the  Muktad  ceremo- 
nies brings  to  the  priests  a  good  portion  of 
their  ordinary  income.  The  priests  make  a 
higher  income  during  the  Far  vardigan  days 
than  they  do  during  any  other  period  of 
the  year,  and  the  Muktad  ceremonies  form 
a  sort  of  endowment  which  goes  a  long  way 
to  maintain  the  priestly  classes  whose  ex- 
istence is  necessary  to  the  community  of 
Zoroastrians.  According  to  the  belief  pre- 
vailing amongst  the  faithful  follovvers  of  the 
Prophet  Zoroastor^  the  performance  of  the 
Muktad  ceremonies  confers  public  benefits — 
benefits  on  the  Zoroaster  community,  on 
the  peoples  amongst  whom  they  live,  and 
upon  the  country  -which  they  have  chosen 
as  Iheir  home.  The  fundamental  principle 
underlying  this  belief  is  faith  in  tho  efficacy 
of  pravers  addresspd^to  tho  Great  Creator. 
JAMSHED  K.  TARGGHAND  v.  SOONABaI. 
10  B  L  R  4i7. 

IBACTICE   -DECI.ARATORY  RELIEF. 

S'J  Declaratory  Relief —Dii^cretion— Ap- 
pellate Court,  funotiaus  at  — The  nearest 
reversioner  concurring  in  alienation  by  a 
Hindu  widow— 14  M.  L.  J.  210-28  M.  57  col. 
iib  P.  I. 

83    Declaratory  Belief-See  Specific  Relief 
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Act  I  of   1877. 
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81  Decree  — Gbsolute  termn  — Subsequent 
modifications-Application  in  Gxecution-b'resb 
suit.     4  B  L  R  531-26  B  707  col    lOOH  P  II. 

85  Docroo  against  S'jveral  co-widows- Ap- 
peal by  one  of  them — Power  of  appellate 
Court  to  disturb  the  decree  as  against  non- 
appealing  widov/s.  24  P  L  R  1903  col  150 
P    I. 

86  Decree  — Execution — Attachment  issu- 
ed against  a  garnishee  warrant  of  attachment 
to  the  garnishee —Payment  by  garnishee  to 
the   sheriff.     7  B  L  R  483  col  1300  P  II. 

87  Decree — Mortgage  interest — Contract 
rate.     29  C  43  col  345  P  I. 

88  Decree  — Motion — Case  not  on  the  list 
—Practice  of  Bombay  Higli  Court.  3  Bom. 
L  R  431—26  B  76  col  1601  P  I. 

89  D.cree  not  directing  accounts- Partus 
arrived  at  on  agreement  after  the  decree — 
Court   can  not  direct   accounts— Appeal. 

A  High  Court  decree  contemplated  aa 
account  being  taken  between  the  parties, 
but  it  was  silent  on  the  question  as  to  how 
that  account  was  taken,  whether  by  tho 
Commissioner  of  the  Court  or  by  some  pat- 
son    selected  by  both  the  parties. 

The  Court  of  first  instance  decided  that 
where  a  direetioa  as  to  account  ought  to 
have  been  incorporated  in  a  decree  when 
passed,  it  was  compcitent  to  tht  Court  at  any 
stage  of  the  proceedings  to  direct  necessary 
inquiries   or    accounts   to  be   made  or  taken. 

Held,  on  appeal,  that  as  soma  account 
was  taken  under  the  decree  by  a  person  ap- 
pointed jointly  by  the  parties,  a  new  agree- 
ment had  coma  into  existanco  super.seding 
the  decree,  and  the  Court  was  not  compe- 
tent  to  make    the   order  appealed   against. 

An  appeal  lies  against  an  order  of  a 
Judge  sittiug  on  the  original  side,  if  that 
order  decides  a  question  of  some  right  be- 
tween the  parties.  SIR  JEHANGIR  CA- 
WASJI  JEHANGIR  y.  THE  HOPE  MILLS 
LTD.    10  B  L  R  488. 

90  Decree  objected  in  second  appellate 
Court— No  appeal  to  first  court  — Appropria- 
tion of  surplus  sale  proceeds  by  mortgagee. 
30   C    913  col  756  P  I. 

91  Ddcree-Restitution  of  conjugal  rights- 
Validity  of  coditions  in— 4  Bom.  L.  R.  107 
col.  506  P.  If. 

92  Decree— Specific  performance  — Plain- 
tiff ready  to  perform  his  part— 24  A.  164  col, 
956  P.  li. 

93  Decree  upon  a  compromise   for   execu- 
tion of  a«conveyance  to  be  proceeded    with  ad 
a  decree  for    specific    performance  — JO  C.  W, 
N.  345,  col.  1021  P.  II. 
Pii.\ctice-Defenda^;ts. 

94  Dcfinedants  bound  to  describe  the 
documents  for  which  they  claim  privilege, 
suiTiciently  for  the  purpose  of  identification, 
to  enable  the  Court  to  order  their  production 
should  tho  Court  think  right  to  do  bo  — 10 
Bom.  L.  R.  796  col.  983  P.  II. 

95  Defeudanb  not  objecting  to  tho  ad- 
mission oi   secondary    evidence    at   tla*  lim* 
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of  filing — Kiglifc  to  raiso  tho  objectioa   in   ar* 
gumont-3  M.  L.J.  297  LMI. 

96  Defouclaut  to  bo  examined  as  a  wit- 
ness for  plaintiff,  propriety  of  — IIG  P.  W.  R. 
190B  col   «J92  P.  II. 

97  Dofendaut  to  set  up  alternative  defea- 
corf— Plaintiff  not  allowed  to  raise  objjctiou 
aa  to  defendant's  sotting  up  altoraalive  de- 
feccf.a  at  appellate  stage  of  the  suit  — 8  G.  L. 
J.  28'J  0^1.  924  P.  II. 
Pbacticb-Dklay. 

98  Dplciy  in  'payment  of  pre  eruption 
2>}ice-G izetted  holi  iay-D^lay  due  lo  official 
oversight--  PoiOi-r  of  Court  to  (x'find  period 
of  p.aymnt— Appeal  treated  as  rHvisLoib  — Civ » 
Pro.   Code,   Ss.   814,   2U   and     622. 

Held,  that,  where  the  last  day  of  the  — 
period  fixed  for  payniont  into  Court  of  the 
pre-emptive  price  expired  on  a  Gazetted 
holiday,  the  payment  coukl  he  made  when 
the  Court  opened.  2.  "N.  W.  P.  112  and  3.  A. 
850  R. 

Held,  further,  that  the  rights  of    a  decree 
bolder   are    not   affected   by    a   delay   arising 
from   ofiicial   oversight. 

Held,  also,  that  a  quootion  of  payment  or 
non  payment  of  pre-emptive  price  ia  com- 
plianoo  with  a  decree  in  thf  terms  of  S. 
214,  Giv.  Pro.  Code,  is  nob  a  question  of  exe- 
cution open  to  appeal  under  S.  244  of  the 
Code    4    420    R. 

Held,  also,  that  a  High  Court  in  revision 
Las  the  power  vested  in  a  Court  of  appeal,  to 
fix  a  fresh  date  for  the  deposit  of  the  pur- 
chase money.  2  A.  744  and  13  A.  376  referred 
to. 

The  Court  in  this  Toase,  treated  the 
fkppeal  before  it  as  an  application  for  revision, 
set  aside  the  decree  of  the  District  Judge 
as. without  jurisdiction  and  substituted  a 
similar  order  in  the  exercise  of  its  revisional 
power.  GANGA  DHAR  v,  ANRUDH  SINGH, 
11  0.  C  141. 

PrA-CTICE  -  DISCOVERY 

99  Discovery  —  Advooate-General  not  to 
be  called  upur  to  make  on  oath.  8  B  L  R 
565  col:    1218  P  I. 

.    100    Dlscjvery— Civil  Procedure  Code,  1882 
Section  130. 

The   High   Court   ordered    documents  to 
be    produced   for   the  purposes    of  inspection 
by  court  to   see  if  they  were  relevent,     GUR- 
MUK   ROY  w.  TULARAM.     28    C  424. 
Peactice— Discretion. 

101  Discretion  — Excerise  by  legal  author- 
ity—Validity of  unchangeable  rules  to  guide 
Buch  authority.  4  Bom.  L  R  768  col:  188 
P..    II. 

102  Discretion — Interest—  Contract  rate 
of  interest  up  to  date  of  realization.  1902  A 
WN    218=r25    A  159  col:  341  P  I. 

103.  discretion — Interest  —  Decision  of  a 
material  issue— Mortgage— Interest  recover- 
able up  to  date  of  realization.  11  M  L  J  1901 
P  7  col:    965  P  I. 

104  Disoretiott — Decree  — Construction  of 
-^Date  of  payment  of  interest,  5  C  W  N  653 
C^ol;  136^.P  II. 
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105  Discretion  —  Interest,  compound  in- 
terest from  the  date  fixod  in  the,  for  pay- 
ment of  mortgage  debt.  29  0.  43  col.  345 
P.    I. 

106  Discretion  —  Interest  rate  of— Exok. 
bitent  rate -^Torlgage— Compound  interest. 
31  C    138  cnl:    340  P  I. 

107  Discrctioi— Interest  —  Rate  of  due 
from  the  datn  fixjd  by  iho  decree  for  pay- 
ment up  to  dato  of  lea'z'fion,  8  C  L  J  85 
=  16  T\I  L  J    160  col:  671   P  I. 

lOS  Dismissal  for  no.j  prosecution-— Acfc.* 
jouri  meiit  foi-  defau'.t  of  d  fondant — Non-. 
production  of  witness  on  adj  .urncd  date- 
Dismissal  iraprop  ir-Discrotioi)  wrongly  exei^< 
cistd.  AWN  (1905)  92  =  2  A  L  J  345  ooU 
905    P  Jl. 

J09     Discreticu  — Interest. 

110  Discretion— Interest  —  Decree  fixing 
day  for  p.iyraont  — Interest  after  day  fixed 
—  Interest  up  to  realization.  34  G  150  col: 
666    P  I. 

111  Discretion  — Mandamus.  13  M.  L.  J. 
473   ool:  1340  P  I. 

112  Discretion  wrongly  exercised  through 
oversight— Remedy.  4  Bom.  L.  R.  816  col: 
905    P  II. 

113  Dismissal  of  suit,  for  not  paying  pro- 
cers  foe -Course  to  be  adop,  ed  after  plaint  la 
returned  for  amendrjaeit  Oniof  Court's  power 
of  revision.     65  P  W  R  190ci  cjI:  1418  P  I. 

114  Di^^ergence  h.^iv?een  decree  and  jadg. 
merit-Power  of  executing  Court-Decree  holder 
to  bd  direotsd  to  apply  for  amendment  of 
decree  to  the  court  that  passed  the  decree, 
60  P  W  R  1908  Col  1485  P  I. 

115  Divorce  cases  —  Application  for  ali- 
mony pendente  lite— Reference  to  Master 
disneused  with  on  quastiou  of  husbaiid*^a 
means.    6  0  W  N    414  col;  2138  P  I. 

Peacticb-Documemts  . 

116  Document  not  mentioned  in  the 
plaint  — Inspection  by  defendant  before  filing 
written  statement.  9  B  L  R  1084=32  B  152 
col  1443  P  I. 

Practice-  evidence. 

117  Evidence  in  connected  suit — Juris- 
diction of  the  Court.  7  Bom.,  L  R  642  col  : 
981    P.    I. 

1X8  Evidence  on  commission  —  Use  by 
party.  7  G  W  N  784  =  30  O  G  999  col  :  2050 
P.    I. 

119  Evidence — Witnesses  —  Proof— r-Burden 
of  pi  oof— Court  suggesting  that  evidence  pro- 
duced  by  party  was  sufficient. 

When  a  Judge  suggests  to  a  pleader  that 
it  is  needless  for  him  to  oall  further  wit- 
nesses' evidence  on  a  particular  point  and 
suggests  that  they  should  be  merely  tendered 
for  cross-examination,  that  is  an  intimation 
to  the  pleader  that  the  Judge  is  satisfied 
with  the  evidence  so  far  as  it  has  gone  and 
that  the  cross  examination  of  the  witnesses 
that  have  been  called  has  not  impressed 
him  and  when  the  Judge  has  made  such  a 
suggestion  and  it  has  been  acted  upon  by 
the  pleader,  he  and  his  client  have  a  jasti 
cause   of  compiaiat  if  the  ^udge  afterweuds 
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turns  round  and  says,  ••  I  decide  against 
you  on  that  point.  HASAJI  MIYACHAND 
V.   DHONDIUAM   GULaB.     6   PLR    636. 

120  Evidence  taken  in  one  prooeeding, 
use  of,  in  another  proceeding,  admissibility 
of.  2  C  L  J  421  =  2  A  L  J  800  =  10  G  W  N  57 
=  7    BLR  8U4  col:  504    PI. 

121  Evidence  taken  in  particular  way — 
Jurisdiction  of  the  court.  7  BLR642  =  30 
B  109  col:  981  P  H. 

122  Examination  of  defendant  as  plain- 
ifi'8  witness.  1903  AWN  70  =  258  A  35  P  I. 
Practice —Execution. 

128  Execution — Assignee's  application  to 
transmit  decree— Notice — Practice  of  Cal- 
cutta High  Court  -  29  0.  205  ooi.  1501  P.  I. 

124  Execution  0 J  decree— Decree,  interpre- 
tation of— 

When  a  decree-holder  applies  for  execu- 
tion the  Court  to  which  the  applicAtiou  is 
made  should  not  reject  it  on  light  grounds 
and  even  where  a  decree  is  not  quite  intelli- 
gible the  Court  must  as  far  as  po.-^^ible  Qon- 
Btrue  it  in  a  fair  and  reasonable  spirit  so  as  to 
advance  instead  of  impading  its  execution. 
AHILYABAI    V.    KASUINATH  BALWANT. 

6   B-  L.  R  802. 

125  Execution  — Decree-holder  entitled  to 
possession  of  immoveable  property— For- 
cible removal  of  the  person  in  possession. 
BailifE-5  Bom.  L.  R.  9*77  col.  16G1  P.  I. 

126  Execution  of  decree — Sale    in    exieou 
tiaa— Irregularities  in   procedure— Sale  void 
able— Representation  on    record  by  only    one 
member  of  a   family.  — Effect   of   such    repre- 
sentation. 7  Bom.  L.  R.  658  col.  710  P.  I, 
Practice.  Bxparte  Decree. 

127  Ex  parte    decree — Application    to    set 
aside — Lemeut  treatment   of   defaulting  par 
ties — Setting  aside    of  exparte  proceedings  by 
consent.     159  P  L  R   1905=72   P  R  1905  col: 
1456   P  I. 

128  Exparte  order— Extending  time  for 
leave  to  appeal  in  forma  pauperis  — Prolimi 
nary  objection  at  the  time  of  hearing  petition 
for  discharge,  necessary.  3  0  C  790  col: 
1720  P  I. 

129  Failure  to  pronounce  judgment  in 
open  Court— Irregularity.  8  Bum.  L  R  229 
col   436  P  U. 

130  Final  discharge  —  Postponement  of 
hearing— Maiatonance.  1  L  B  R  1900  2  P  249 
col    903    P  H. 

181  Framing  an  issue  on  the  point  of  fraud 
to  set  furth  in  the  issue  itssif  a  brief  state- 
tnent    of  the  fraud  alleged — Praclice. 

Htld^  that  if  fraud  is  set  up,  the  par- 
ticulars of  it  must  be  given  and  it  must 
be  based  upon  a  specification  of  the  acts 
relied  upon  as  constituting  fraud.  If  such 
particulars  are  not  given  in  the  plaint,  the  i 
Cuurc  must  require  the  plaintiff  to  amend 
bis  plaint  by  specifying  the  fraud  alleged; 
aud  in  case  of  failure  by  him  to  amend,  the 
Court  should  refuse  to  enter  intothe  quts- 
tion 

The  Subordinate  Judges  must  pee  that  a 
case  of  fraud  shall   not  be  the  subject  of  a 
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mere  vague  allegation  in  the  plaint  or  writ 
ten  statement;  but  that  it  shall  bo  support- 
ed by  particul.irs;  aud  ihat,  if  that  condi- 
tion is  not  cofnplied  with,  the  party  rely- 
ing on  a  case  of  fraud,  shall  not  be  allowed 
to  raise  that  case  in  the  form  of  uri  issue. 
It  is  generally  advisabbi,  indeed,  when  fram- 
ing an  isbue  on  the  point  of  fraud,  to  8et 
forth  in  the  issue  itself  a  brief  statement 
of  the  fraud  alleged,  or  at  least  to  refer  to 
the  pas.qagt)  in  ttio  pleadings  where  it  is 
speoified.  BALAJIRaOJI  KOLHE  y.  GAN- 
GADHAR   RaMICUISIINA,   IQ  B    L  R    276. 

132  Further  appeal  not  competent — Wue- 
ther  it  can  be  treated  as  a  petition  fur  re- 
vision.    5  P  W  R  1908  col  1872  P  I. 

133  Grounds  for  refusing  to  make  abso- 
lute a  decree  nisi  for  dissolution  of  mar- 
riage.  AWN  (1905),  Kl— 2  A  L  J  420,  (F  B) 
col  97  P  I. 

134  Ground  of^  taken  in  lower  appellate 
Court  not  argued  thare— Whether  bars  iis  be- 
ing taken  in  second  appeal— Notice ,  sujicien- 
cy   of. 

Where  the  notice  on  which  a  party  re- 
lies is  only  a  four  days*  notice  it  was  held 
that    it    was    clearly  insufficient  in   Uw. 

The  fact  that  a  ground  of  appeal  taken 
in  the  lower  appellate  Court  was  not  argued 
therein  does  not  prevt^nt  its  being  takea 
in  second  appeal.  18  INI  83  referred.  RAMA- 
CHANDRA  V.  LAXMIPaTHAYA,  8  M  L 
T  293. 

Practic-es   Guardiai^. 

135  Guardian  "  ad  litem,*'  appointment 
how  made — How  long  the  appointment  enu- 
res— Application  for  removal  of  guardian 
how  to  bo  made.  1  N  L  R  123  col  1105 
P    II. 

136  Guardian  *  *d  litem '  —  Discharge  of 
officer  of  the  Court— Nazar  —  G  Bom.  L.  R. 
544  28  B   626.  ooi.  1617  P.  I. 

Practice     High  Court. 

187  High  Court  Calcutta  Rules  1,3  and  4, 
Ch.  XII-Necessi'-.y  for  affidavits— 32  C.  146.1, 
756  col.  J062  P.  I. 

138  High  Court  in  second  appeal  to  dis- 
pose of  the  cas&  or  the  ground  of  non-registra- 
tion of  a  document  when  the  point  was  not  dis- 
cussed in  the  lower  Courts  Ss.  17  [d)  and  49 — 
Mortgagee  loilh  power  to  assign  tike  lands  leas- 
ing out  in  perpituity—liegislratian—Stcond 
appeal. 

A  mortgagee  with  power  to  assign  the 
lands  gave  the  defendant  a  loa:^e  in  perptiluity 
of  the  lands  in  c^uesiion  ac  a  rent  of  eight 
annas  per  acre. 

Hdd,  the  instrument  giving  iho  right  to 
hold  thd  land  in  perpatuify  wa.s  a  lease  withia 
S.  17  {d)  of  the  Registration  Act,  to  whioh  the 
exception  r&ferred  to  in  the  proviso  to  the 
seoiion  did  not  apply,  and  that  thel-ase,  not 
having  been  registered,  could  not  under  S.  49 
of  the  Acr.  be  yecoivcd  iu  evidence.  27  M. 
43    referred     to. 

Hid,  alao  that  it  was  open  to  the  High 
Court  in  second  appeal  to  dippose  of  the 
caatj   ou    the   grouad   of    uou-icgiatruiliou    of 


(     2091     I 


DIGEST  OF  OIVIL   OASBa 


(     2092     ) 


FraOtlQQ     (Cantd  > 

tho  document  on  which  the  defendant  relied, 
although  tho  poinb  was  nob  discussed  hy 
the  lower  Court  and  it  waa-  not  oloar  that 
tho  point  was  tnkon  in  tho  Courts  below. 
SUINIVASA  AlYANOAIl  v.  JMRTHaSAR- 
THY    AIYANGAK,   4  M   L-  T-  79- 

189  High  Court— Power  to  call  for  re- 
ooids  of  iis  own  miction  for  revision  and  pa?8 
ordiMS — Power  of  revision  where  other  re- 
in dy  is  opeu— A.  W.  N.  (1905),  191  col.  1133 
P.   I. 

140  High  Court  Practice --Ce  r  t  i  f  y  i  n  g 
Council— 7  Bom.  L.  11.  753— 30.  B.  196,  col. 
691  P.  11. 

141  High  Court,  Revocation  of  sanction. — 
Order—No    appeal— -No    point    of     law—Mis 
carriage  of  justice— 27  M.  223  — U  M.  L.  J.  74 
col    137  P.  I, 

142  High  Court— Rules  of  Practice  (Mad- 
ras High  Court),  pnras  9  and  10 — Para.  9  not 
laying  down  a  coudiiioa  of  sale — Application 
of  para  10  to  a  party  failing  to  comply  with 
para  9—15  M.  L.  J.'40G.ool.  1557  P.  I, 

143  High  Court— Second  appeal— Find- 
ing of  faoi—G  Bon\.  L.  R.    3i2   col.    2069  P.  I. 

144  High  Court — To  aso^rtain  appealable 
value  under  S.  596,  C  P.  0.  when  application 
is  made  for  leave  to  appeal  to  Privy  Coancil- 
9.  C.  W.  IS.  370  col   1298  P.  I. 

145  Holding  brief  fo-r  another,  legality 
of--SLrict  Rule  of  Law  modified  by  old  prao- 
tice--'Appeal  argued  by  a  pleader  holding 
brief  for  another— 9  0.  C.  65  col.  1359  P.  1. 

146  Huodis— Lia.bility  of  strangers — Suit 
ou-Hundis  transferred  to  money  to  be  rasied 
by  Lrausteree  as  loan.  2  A.  L.  J.  579  col.  18^^ 
P.  I. 

147  Informality  in  plaint— Incoasistent 
allegations— 1  O.  C.  88  col.  1329  P.  II. 

PRACTICE-IlSJPUNCr-ION-. 

148  Injunction  against  execution— Exeea- 
tiou  allowed  on  security-Restitution — Suit — 
Execution— 3  Bom.  L.  R.  549  col.  1120  P.  I. 

149  Injunction  against  flooding  Lawa— 
Form— 6  Bom.  L.  R.  899  coL  839  P.  II. 

PBACTICE-lNSOLYENCy. 

Ij50  Insolvency— AppHoation  for  ad  in- 
terim '  protection— 9  0.  W.N.  221— col.  2049 
P.  I. 

151  Insolvency -Creditor's  application- 
Examination  of  insolvent,  necessity  for— 5.  C. 
W.  N.  91  col  285  P.  II. 

152  Ins^'lvent-Debtors  Aai— Witness- Right 
to  appear    by  Counsel. 

Held,  tlat  witnesses  appearing;  before  the 
Court  lor  purpose  of  examination  under  sec- 
tion 36  of  ihe  Insolvency  Act,  1848,  are  en- 
titled to  be  represented  by  Counsel  whf-re  they 
are  cross  examined  by  Counsel  to  show  that 
they  have  been  guilty  of  serious  fraud  and 
conspiracy.  They  must  be  allowed  a  chance 
of  professional  assistance  to  make  an  answer 
to  such  charges— L.  H.,  3  Bern.,  270  followed. 
In  tbematter  of.  CHUNl  LAL  QSWAL.  29 
B    507 

163  Interlocutory  motion  —  Injucetion 
--livccivui:-?  B  L  11  9^6  Owl  1422  P  1. 


Practice    (Contd.) 

Practice  — I  ssuK, 

154  Issue  -  Framing  of-Limitation— Court 
not  t  <  grant  issue  in  rospcot  of  a  questioa 
not  arising  on  the  pleadings.  6  C  W  N  641  — 
25  M  367  —  29  1  A  76  •  P  0,  Col  8  and  24 
P    I. 

PuACTicE  -Joinder  of  parties. 

155  Joinder  of  Parties  —  Ses  Practice; 
Parlies 

156     Joint      debtors  —  Conaent      decree 
agair-t   one  —  Continuation     of    proocodings 
against  the  other— 3  BLR  23i-25  B  378  Col 
352  P  II. 
Practice  -  Judges. 

157  Judge's  notes  of  counBol'a  address — 
Evidence  of  the  address— 9  BLR  1042  Col. 
690  P  II. 

158  Judges  trying   a  cause  consulting  an- 
other  judge-Property    of.     5  C  W  N  729—28 
C  621-^.8  I  A  159,  P  C,  Col  1307  P  IL 
Praticb  -Judgment. 

159  Judgment  based  on  erroneous  as- 
sumption— Court's  power  to  re-opon  it- 
Government  -  Grant  of  revenue  of  a  village 
—  Grantee  can  bring  under  cultivation,  un- 
cultivated or  unassessed  land  and  profit  by 
it  —  10  B  L  .R  531-32  B  d32  Col  1090 
P  ir. 

160  Judgment,  contents    of— Finding   oa 
all     issu.s     and    points,     necessarv — Appeal- 
able  case-  0  B  L  R  925  Col  1930  PI. 
Jurisdiction. 

161  Jurisdiction — Cross  examination  on 
commission,  stopping  of.  30  G  625  Col  723 
P  II. 

PRACTICE,     IMaCHES. 

1G2  Laches  or  dalay  how  far  a  bar  to  legal 
remedy— Presumption  from  delay  in  cas« 
of  infant  or  female— 9  B  LR  117  col  1487 
P  II. 

163  Leave  to  revoke  submission  to  arbi' 
tralion  stating  by  arbitrators  of  a  case  to 
Court  for  opinion.  10  B  L  R  351  See  Arbitra* 
tion    Act  IX  of  1899   Ss    5  and  10   col  893  P  I. 

164  Letters  of  administration— Objector 
asking  for  letfers  himself — Proceauxe— 1  B  R 
1900-2,  P.  178   coi  625   P  I. 

PRACTICE —  Liability. 

165  Liabihty  of  defendant  to  compensate 
plaintfl  — Amount  of  damages  — First  Court 
holding  pKiintiff  nob  entitled  to  damages  and 
dismisriiMg  suit — Couri  of  appeal  holding 
plaintiff  entitled  to  damages  and  remanding 
suit,  for  ascertainment  of  damages,  8  0  L  J 
159  col    1670  PI. 

1Q6<  Liability  of  executor  to  bear  the 
costs  of  a  pirty  applying  to  compel  him  to 
produce  accoants  —Liability  of  party  to  bear 
his  own  costs  if  his  application  were  frivol- 
aus  or  vt  xatious  -7  B    L  Li  45L    col  681    P  II,. 

167  Limitation  Aot  1877  Sch.  II  Art  144i 
ai  P  L  U  1901  col    1615.  P  I. 

I6g  Memo  of  appeal  to  lov^fer  Court  in- 
sufficiently ptaKiped  — Dtificiency  not  made 
good-  in  the  High  Court— Decree  in  favour  ot 
respondent  reversed.     1  A  L  J  392  col  119  P  K 

PRACTICE    MORTGAGE 

133    Mjitgage— Right  of  prior  mortgage  t6 
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olaira  intGroBt~26  A  185   See  T  P  A  Ss  89  and 
89  col  G73  P  I. 
Practice  -  Motion. 

170  Motion  fof  contempt — Execution  of 
a  decico— 9  BLR  13GI,   col  11 10    P  I. 

171  Motion  for  discharge  nf  the  guardians 
of  III!  infant — Costs  ordered  to  bo  pa'd  out 
of  estate — Disallowance  of  exce-saive  counsel's 
fees  by  taxing  offisor,  whether  correct — 33 
C  827,    col  16  P  II. 

Practice— New  case    and  notice. 

172  New  case  sat  up  in  the  Chief  Courts 
on  Kppeal--Whother  allowable.  58  P  W  R 
1908    col    1898  P  I. 

172  (ft)  Notice  of  appeal  not  served  on 
proform*  defendant.  11  PR  1901—81  P  L 
R  1901    col    19G9    P  I. 

X73  Notice  on  p'eader  if  notice  to  client 
—  Appeal  from  preliirinary  decree,  dispoped 
oi — Arrival  of  records  in  lawer  Court  — Parties 
how  to  be  notified.  13  C  W  N  142  See  Notice 
to  iileadir. 
Practice  -Objectio:^3. 

174  Obj'cficn  that  appeal  to  Lower  Court 
was  not  presented  within  time  — Reason  that 
Vakalat  was  not  signed  by  the  party — 1903 
AWN  177—26    A    14  col    705  P  I. 

175  Objection  to  misjoinder — Application 
by  party    in     appeal.     27  M    80     col  1236  P  I. 

176  Obtaining  in  the  original  side  of  the 
High  Court  of  Calcutta— Taxation  of  bills 
of  solicitors  deemed  to  be  optional  with  client 
and  bills  of  costs  are  often  adjusted  with 
out    taxation.     12    0   W  N    1102  col  623  PII. 

177  One  party  to  a  suit  abiding  by  the 
oath  other  -What  record  of  suit  ought  to 
Bhow.     BO  C  11   col    385    P  I. 

Pr  acticed  -Order, 

178  Orders  not  signed  how  far  final— Vari- 
ation of,  by  Court  '  suo  motu  ' — Jurisdic- 
tion to    vary.     4  li    L  !-{  909   col    1889    P  I. 

179  Oidar  oi  remand — Appeal  from,  after 
decree  in  suit.  See  OP  C— 5  A  L  J  447  F  B 
CL)1    r875    P  I. 

181  Paochcama  —  Proof  —  W  ben  jt  is 
sought  to  be  put  ia  evidence— 7  BLR  978 
Col  984  I'  II. 


Practice    (Contd.) 

foot   of.     15   M  L  J  21  Col  641  P  IT, 

188  Parties  --  Decree  pas^^ed  against  do- 
coased  defondarit —  Docre  >  d'C'ared  incap- 
able of  execution-'Remody  np-n  to  plaia- 
tiff--100l    A  W  N  44  Col   1575  P  I. 

187  Parties — D«!cree— Suit  for  dissolution 
of  marriage — VVif-i's  petition  -Husba  d's  in- 
cestuous adultery — Alleged  adultresi,  i-iter- 
vening  of  jurisdiction  of  High  Court  -7  0 
W  N  504  Col    97  P  I. 

188  Parties  —  Hindu  Law— Joint  family 
I  — Contract  made  with  managers  of  ances- 
j  tral  businpsa- Undischarged  principal  — 1904 
'awn  282  -2  A   L  J  80  -Col  370  P  1. 

189  'Parties— Hindu  Laio  —  Joint  fnmify 
— Joinder  of —  Contract  Act  (IX  of  1872),  Sec- 
tion 239  —  Parnership  composed  of  vir.vih  t  s  of 
Joint  Hindu  family  and  strang'irs— Suit  for 
acconn's  -  Pa  ties. 

A  Partnership  composed  of  certain  mem- 
bers ofaj>int  Ilirdu  family  and  a  strvn- 
ger  was  entered  into  in  the  term=t  of  sec- 
tion 239  of  the  Contract  Act.  In  a  suit  for 
the  taking  of  accounts  and  the  division  of 
profits  brought  by  one  of  the  partner?,  it  was 
contended  t'nat  other  members  of  the  joint 
Hindu  Family  being  co-owners  in  the  firm, 
should  have  been  impleaded  as  parties  to 
the   suit. 

Hdd,  that  the  contention  was  not 
valid. 

A  member  of  an  undivided  Hindu  family 
may  enter  into  a  contract  ii  his  individual 
capacity,  and  when  suing  to  recover  moneyg 
due  to  him  under  that  contract,  he  need 
not  join  the  members  of  the  joint  family 
as  plaintif?-?. 

The  members  of  an  undivided  Hindu 
family,  who  are  minors  and  who  are  not 
shown  to  have  been  admitted  i  .to  a  trad- 
ing firm  and  to  have  taken  part  in  its 
buisness,  need  not  be  made  parties  as  plain- 
tiffs to  a  suit  to  recover  arnars  due  to  a 
family  trading  firm.  7B  217  and  311;  U 
A  524  B  38,  U  M  35,  8  A  26^  6  C  815,  20  O  349 
referred  to.  AN^NT  RAM  v.  CH^NNU 
LAL.    WNA1903P76. 


Practice  — Parties  . 

182  P ar lies— Pie- emplion  suit— Vendor  is 
not  a  necessary   'party — Dhai  pattidar. 

It  is  not    necessary    to  implead    the   ven* 
dor   as   a   defendant   in    a  suit   for   pre-cmp-  ! 
tion.     6  A  57  followed.  i 

Htld,  that  the  words  *'  Bhai  pattidar" 
in  the  Wajib  ularz  meant  all  those  patti- 
dars  iu  the  village  who  wore  descendants 
with  the  vendor  of  a  common  ancestor. 
LOK  SINGH  y.  BALWAN  SINGH.  A  W 
N  1903  P  239. 

183  Parties  —  Adminislration  suit  —  Re- 
siduary bequest  to  charity— Suit  by  legatee 
—  Advocate  General  how  far  entitled  to 
j  )in    as  party— 4  B  L  R  857  Col  2037    P  I. 

184  Parties-C  P  CS  30-All  interested 
persons  should  be  made  parties- 5  BLR 
937  Col  1112    P  I. 

185  Parties  --  Contribution  suit— Money 
Allowanoe    substituted    foi;  iaaoi  jaghir,  ef- 


190  Parties  —  Hindu  Law  — Joint  family 
--Right  of  manager  to  sue  in  his  owa 
name  — 5  BLR  618-29  B  11  Col  630 
P  I. 

191  Parties  —  Hindu  Law— Joint  family 
— Suit  on  mortgage  — Non-executants  of  deed 
-^Impleading  of,  as  defendants— 1902  A  W 
N  123-    24  A  459  Col  1224  P  II. 

192  Perties  in  appeal  from  partition  suit 
—25  A  27  Col  1280  P  1. 

193  Perlies— Joinder— Co'Oiouers- Suit  in 
the  name  of  one  — Civil  Procedure  Code  (Act 
XIV  of  1S82),  Section  36 -Plain tiffs— Joinder 
of  persons  as— C'^  sharers. 

The  plaintiff,  one  of  the  members  of  a 
iilnt  family,  in  whoso  name  the  sale  deed 
uf  the  property  in  suit  was  executed,  sued 
to  eject  the  defendant  out  of  the  property 
comprised  in  the  suit,  as  tenant  holding 
over  a  part  of  the  property  and  as  a  tres- 
passer as  to  the  rest. 
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Held,  that  tlio  other  memhera  of  tho 
family  woro  necessary  parliefj  to  tho  suit, 
for  co-owiicra  aro  nob  pormitted,  aa  a  gune- 
ral  rule,  to  sue  through  some  or  ouo  of  their 
members  and  all  must  join  to  reoovcr 
their  j  )iot  property  ;  tho  lact  that  the  sale- 
deed  was  lu  tho  name  of  tho  plaintiff 
alone  was  not  euOlciont  to  take  the  case 
out  of  the  general  rule.  NAVHEiil  v.  SHEK 
JaMal.    5  B.  L.  R.  677 

194  Parties— Joinder  in  appeal.  8  0  W 
N  40(i.     col  :  70  P  I. 

195  Parties— Joinder  in  appeal  See  Act 
IX  ut  1  DOS— Limitation  Act  S  2^  col  1798  to 
1801    P  1. 

196  Parties— Joinder   of — N^iu   defendant. 
Where     relief     was     originally     claimed 

against  a  party  who  had  to  be  represented  by 
Boine  person,  tho  proper  representation  of  that 
parly  aubsequeuily  made  has  not  the  effect 
of  tdding  a  new  defendant.  RAJA  ,PEaRY 
MOHAN  MUKEtlJEK  v  NARENDRA  NATH 
MUKEUJEE.     82  C  682. 

197  Parties  Joint  vendees,  suit  by  one 
for  recovery  of  laud  purchased.  AWN 
1905  P  274  Col  :     812    P  1. 

198  Parties — Mahomedan  Law — Suit  by 
creditor  of  deceased.  26  M  73i  at  738.  col  ; 
1686  P  II. 

199  Parties— Mortgage  suits— See  Act  IV 
of   1882.     T  P  Act   S  85   col:   650    to  662  P  I. 

200  Parties — Mortgage  suifc—Kanomdar 
necessary    party.     25  M  568   col  ;   1705  P  1. 

201  Parties— Non-joinder.  27  B  31  col  ; 
1971  P  I. 

202  Parties— Stiit  by  so77ie  only  of  several 
persons  entitled  to  sue,  the  others  being  joined 
as  CO  defendants,. 

Where  out  of  several  pereoas  who  apparent- 
ly had  a  right  to  bring  a  euit  as  co  plaiutiffri, 
some  oui^  appeai-ed  as  plaintiffs  and  joined 
the  others  as  co-defendants: 

/J(W,  ibat  the  suit  ought  not  to  have 
been  dismissed  m-jreiy  because  the  plaintiffs 
failed  to  show  that  thu  persons  whom  they 
jjinedas  co-defeudauts  refused  to  appear 
with  ihem  as  plaiuliffs.  Pyari  Mohua  Bose 
V.  Kedar  Nath  Hoy,  (1  L  R,  26  Gal  409) 
followed.  Dwarka  Nath  Mitter  v,  Tara 
Prosunna,  Hoy,  (I  L  11,  17  Gal  160)  referred 
to.  BIRI  SINGH  V.  NAWAL  SINGH,  A 
W  N  1902  P8i-24  A  226- 

203  Parties— Non-joinder— See  Non-join- 
der, col    1892    P  II. 

204  Parties— Nonjoinder — Suit  to  enforce 
covenaut.     15  M  L  J  396  col:    595  P  I. 

206  Parties— Objection  that  no  body  was 
on  record  to  represent  the  estate  —  Suit 
for  construction  of  will.  9  G  W  N  1033  col  ; 
1305   P  II. 

206  Parties— Partition  —  Portion  of  joint 
estate— Suit  for,  if  maintainable — Jjardar,  if 
a  ncccssaiy  "pariy. 

A  suit  for  partition  of  a  portion  of  a 
joint  estate  is  maintainable  when  such  por- 
tion is  the  only  property  held  jointly  by 
the  plaintiff  and  the  defendants,  although 
ii'T    defendants  may  be    jointly  iateicested, 
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with  or  without  other  peraonfl  in  the  re- 
maining portion  of  the  estate.  RADHA 
KANTA  BHAHA  v.  BIPRODAS  ROY.  1 
C  L  J  40. 

207  Parties— Partners — Suit  by  one  part- 
ner against  agent  for  breach  of  contract — 
Collusion  botwoon  partner  and  agent.  27  M 
80   col :    1230  P  I. 

208  Parties— Plaintiff's  objection  that 
party  haa  no  legal  existence— Joinder  by 
plaintiff  himself— B3toppel-3901  A.  W.  N. 
207-24  A.  160  col.  955  P.  II. 

209  Parties-Plaintif!'8  right  not  to  add 
a  party  whose  title  is  not  necessarily  involved 
in  tho  suit -4  Bom.  L.  R.  754— 27  B.  31  col. 
1971.  l\  I. 

210  Parties— Plaintiff  seeking  adjudica- 
tion oi  the  claims  of  others— No  right  to 
ask  for  such  relief.- 9  C.  W.  N.  498  col.  963 
P.  II. 

211  Parties — Receiver  in  possession  of 
properties— Suit  for  declaration  of  title — Re- 
ceiver—  Parties   to  a  suit. 

The  plaintiff  applied  for  leave  to  sue 
the  Receiver  of  the  Court  on  the  ground 
that  when  tasking  for  a  declaration  of  title 
to  a  property  it  is  incumbent  to  make  every 
body  interested  in  the  property  parties 
to  the   suit. 

The  High  Conrt  gave  leave  to  sue,  but 
considered  it  unnecessary  to  make  the  R<i- 
ceiver  a  party  to  the  suit  when  the  beneficial 
owners  were  already  impleaded  as  a  party. — 
5  C.  W.  N.,  15,  explained.  RODGER  v.  A8HU- 
TOSH      MUKERJI     6  C-  W-  N-  829 

212  Parties— Receiver— Leave  to  sueSuit 
for  p^ss  ssioii. 

The  receiver  is  not  a  necessary  party  to 
a  fuil  for  possession  of  immoveable  property. 
KUMAR  SUTTYA\GHOSAL  v.  RaNI  GO- 
LAP   MONI   DEBI.     5  C  W  N   27 

213  Parties— Suit  by  recover— Party  be- 
neficially interested  added  though  uuecea- 
sarily  and  irregularly — Discharge  of  receiv- 
er pending  suit — Right  to  continue  suit,  6 
Bom    L  R  99(j   col   1586  P   I. 

214  Parties— Suit  for  possession  by  mort- 
gagee— Sons  of  mortgagor  not  necessary  par- 
ties     1  A  L  J  367  col  658  P  I. 

215  Parties  — Suit  to  cancel  a  mortgage 
— Alienee  of  mortgagee  how  far  a  necessary 
party.  4  Bom.  L  R  754—27  B  31  col  1971 
P    I. 

216  Parties— Suit  to  eject  trespossers  from 
a  village  — Competence  of  one  or  more  co- 
sharers  to  sue.  1901  A  W  N  36  col  1766 
P    II. 

217  Parties— Suit  to  set  aside  sale— Dec- 
ree-holder necessary  party.  5  G  W  N  10— 2S 
B  337-27  I  A  216  col  1507  P  I. 

218  Parties— Suit  to  set  aside  sale— Seve- 
ral  purchaser  of  several  items.  13  M  L  J 
479-27   M   94   col   1373  P  I. 

219  Parties— Suit  to  set  aside  Revenue 
sale — Secretary  of  State  a  necessary  p»rty^ 
8  C  W  N  657  =  31  C  159  col:  74  P  II. 

220  Parties— Suit  to  set  aside  Revenue 
Sale— Secretary  of  State     not  a    necessary 
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party.     7   OWN   377  ool:    38  P  II. 

221  Partios—Suit  uiidor  S.  233,  0.  P.O., 
by  decreo-undor  against  suocedsful  claim- 
ant. 1905  A.  W.  N.  172  =  2  A  Ij  J  491  ool  : 
1519   P.  I. 

222  Parties— Trustoo-How  far  repreaenla- 
tivo  of  beneficiary.     4  B  L  R  857  col.  972  P  II. 

223  Parties-Trustoo  and  coaui  quo  trust— 
Compromise  by  trustee  in  appeal— Bunoficia- 
riea'  rigbf  to  intervene  —  Intervening  in  ap- 
peal,   effect   of.     12  M  L  T  355  col.  1011    P    1. 

224  Parties  — Villige  Officer-  Parlies— Suit 
against  moyiiqar  for  illegal  detention  of  plain- 
tifPs  crops  — Torts— Master  and  servant. 

The  plaintiff  sued  the  defendant  monigar 
of  the  village  for  compensation,  on  the  alle- 
gation that  his  crops  wore  attached  for  ar- 
rears of  cist,  and  that  notwithstanding  that 
ha  paid  the  cist  the  crops  were  not  deliver- 
ed   to  him   by  the  defendant. 

The  defendant  pleaded  that  he  Bcted 
under  the  orders  of  his  superiors  and  con- 
tended that  the  suit  should  have  been  brought 
against  tlie  Tahsildar  or  the  Collector  of 
the  District  and  not  against   him  personally. 

Held.,    that  the    conteatiou   was  not  valid. 

Under  the  general  law  any  servant  who 
commits  a  tort  under  the  order  of  his  mister 
is  liable  to  be  personally  sued.  V  M  SUB- 
BARaYA  REDDl  V,  JAGANNATHA  REDDI. 
26  M  263. 

225  Parties  — Worshippers— Joinder  of,  in 
suit  for  declaration— Possession  and  damages 
— Mi>3  )inder,     15  M  L  475  col.  1257  P  II. 

226  Farty  misled  by  a  uniform  practice  of 
the  Court — Whether  "Sufficient  Cause  "  for 
not  presenting  appeal  within  proper  time.  10 
0  0  201  col.    1734  P  I. 

227  Party  seeking  to  avoid  contract  on  the 
ground  of  fraud  or  under  influence  — Party 
must  give  in  Lis  pleadings  full  particulars  of 
of  the  circumstances  on  which  ho  relies  — 
Broad  generalisation  not  sufficient,  SOL 
J  135  col.    1072    F  II. 

Peactic  —  Partition. 

228  Partition— -Sf*  Partition. 

229  Partition  suit — Withdrawal  of  suit 
in  appeal,  after  vesting  of  rights  by  decree 
of  first  Court.  6  B  L  R  533-29  B  13  Gol  74 
P     I. 

Peactice — Payment. 

280  Payment— See  Payment. 

281  Payment  into  Court  of  money  due 
under  a  b  -nd  bearing  interest--Application 
of  such  piymonls  first  towards  satisfaction 
o!  iutorest-A  W  N  (1905),  167—2  A  L  J  585- 
28  A  25  Col  1370  P  II. 

PjRACTICE — Pj  TITION. 

232     Petition— See  Petition. 
Pkactice  -  Plaint. 

&233     Plaint— Cause    of   action — Suit   for 
epecifiG   performance- 26  M  74  col.  2129   P  I 

284     Plaint-See  Plaint. 

236  Plaint— Execution—Sale  ponding  ap 
peal  — Modification  of  decree  on  appeal— Dec- 
ree holder  purchaser— Charge  for  sum  final 
ly   found   duo— Prayer  —  27   M  94    Col    1378 
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236  Plaint— Rdigious  endoioment— Specific 
Rdlef  Act  (I  of  1877).  Section  4i~Declaratjry 
suit— Further  relief  -Injunction— Court  Feei 
Act.     Eoaslon    of. 

The  plaintiff  alleging  himself  at  the 
successor  of  a  manager  of  temple  sued  for 
(1)  a  d»;clacation  that  a  Will  sot  up  by  tho 
defendants  as  having  been  cxocutod  by  tho 
late  manager  was  not  executed  by  him,  and 
that,  if  it  were  established,  it  was  not  bind- 
ing :  (2)  a  declaration  that  tho  right  to  bo- 
come  manag-r  v/as  hi?,  and  ho  v/as  Lhe  owner 
of  the  Qadi  ;  (3)  an  injunction  restraining 
the  dofondantf»  from  obstructing  or  caus- 
ing obsLruc'ion  to  tho  plaintiff  in  accupy- 
ing  the  Gadi,  ahd  (4)  an  ir  janction  restrain- 
ing the  defesdant^  from  pl-icing  any  other 
person  on  the  Gadi.  The  suit  was  dismiss- 
ed on  the  ground  that  it  was  barred  by 
section    42  of  the  Specific    Relief   \ct. 

Held,  tliat  tho  order  of  dismissal  waa 
wrong.  Section  42  of  the  Specific  Flelief  Acb 
does  not  provide  for  dismissal  of  the  suit, 
all  that  is  enacted  is  that  no  Court  shall 
make  a  declaration  v/hero  tho  plaintiff  be- 
ing ablo  to  sock  further  relief  omits  to  do 
so.  The  prayer  in  this  suit  was  not  limit- 
ed to  one  for  a  declaration  as  an  inj.inctioa 
was  also  sought  for  and  that  was  describ- 
ed in  section  52  of  the  Specific  Rilief  Aofc 
a3»a  form  of  relief,  so  that,  oven  if  the  wordg 
of  section  42  could  ba  given  the  meaning 
that  the  pl-Aintil  must  ask  f jr  all  tho  relief 
that  he  is  entitl-d  to,  a  view  opprscd  to  tha 
decision  of  E^arasram  v.  Bbimbhai,  5  B  L  R 
195,  still  there  was  no  warrant  for  the  con- 
clusion that  a  plaintiff  ra'^rely  by  seeking 
a  declaration  becom-^s  d;.'e5ititled  to  such 
relief  as  he  has  prayed,  provided  he  makes 
a  case  showi  ig  his  riglu    thereto 

That  the  suit  was  not  one  for  posses- 
sion of  property  bat  to  determine  who  waa 
to  occupy  the  Gadi  and  an  injunction  re- 
straining all  ifitnrference  wifh  the  occupancy 
by  tho  plaintiff  of  the  Gadi,  srcured  ia 
the  most  comploi.e  manner  to  him  the  right 
he  claimed. 

The  suit  was  remanded  by  the  High  Courfi 
for  trial    on  the  merits, 

Ifaplaiutiff  can  evade  the  Court  Feea 
Aothem  vdoso.  KUNJ  BIHARI  PRASADJI 
u.  KE3HAVLAL  H1RaL\L  6B  L  R475 
=  28  B  567 

Sse   for  other   facts.   Col  431  P  I  and  703 
P  IT. 
Pbactice  — Plaintiff, 

237  Plainiiff— S.f    Plaintiff. 

238  Plaintiff  present  in  Court,  though 
counaal  \3  absent  when  the  case  is  called 
on  for  hearing -Inapplicability  of  S.  102,  103 
C  P  0  1882  — Practice— 10  BLR  1172  Ool  G91 
P    II. 

239  Plaintiff   to  succeed    on  the    strength 
^f  his  own    title  &  not  on  the   wakness   of  the 
d9fendant-G3  P  W  R  1908  Col  1595   P  II. 
Practice     Plea. 

240  P.ea— See    Plea. 

241  Plea  not  raised— Evideuce  not  Ub  ia 
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— Ploa  on  appeal— 5  OWN  217—24   M    377— 
2S  1  A  466   P  C  col  386  P  TI. 

242  rioa  of  limitation  raised— Plea  over- 
ruled by  first  Oourt--No  notice  taken  after 
wards  of  the  ploa  till  second  appeal— 9  0  W 
N  56  col   1719  P   I. 

243  Plea  of  limitation  raised— Aknowledg 
jnent  of  liability  first  raised  in  second  appeal. 
60  W  N    218  col    1248    Pjl. 

244  PIg*^  o^  limitation  taken  for  the  first 
time  in  second  appeal— Admissibility  of 
such    plea.     28  M  67   col    1719   P  I. 

PRACTICE -PlKADEH. 

245  Pleader— See   Pleader. 

246  Pleader  calling  witnesses  at  the  re- 
quest of  his  client— False  witnesses- Threat 
to  pleader.     8  B  L.  R  562  See  Pleader  No  16. 

247  Pleader's  duty  to  draw  Court's  attention 
to  errors  due  to  oversight— Pleader,  duty  of,  to 
^oint  out  errors  due  to  oversight— Appeal. 

It  is  the  duty  of  the  pleaders  to  bring 
to  the  notice  of  the  Court  at  the  time  any 
error  that  may  be  attributable  to  oversight— 
Instead  of  bringing  the  case  upon  appeal  for 
its  correction.  VENKaTRaO  v.  MANJNATH 
SHIVAPPA.    6  B  LR  673 

Peactice— Pleadings. 

248  Pleadings.    See   Pleadings. 

849  Pleadings— Acknowledgment  of  full 
CDDsideration— Finding  of  failure  of  conse- 
deration  in  part  in  favour  of  some  of  the 
defendants.  1902  AWN  218—25  A  159  col 
341  P  I. 

250  Pleadings— Alternative  plea  of  limi- 
tation and  tenancy.  7  C  W  N  294  col  1592 
P   II. 

251  Pleadings— Alternative — Redemption 
suit- -Discharge  and  ofier  to  discharge,  if 
found    due.     24  M  4C8    col  612  P  I. 

262  Pleadings — Alternative  relief — Suit  for 
whoU  property,  ignoring  a  particular  contract 
— Alternative   relief  prayed  on  contract. 

A  sued  B  for  the  whole  of  certain  pro- 
perty ignoring  a  contract  by  which  he  had 
given  away  two-thirds  of  it  to  another,  and 
in  the  alternative  claimed  f  of  the  property 
€n  the   basis   of  the    contract. 

Held,  the  suit  was  not  properly  framed. 
The  proper  course  was  to  sue  for  §  of  the 
property  on  the  basis  of  the  contract,  but 
if  the  court  held  the  contract  untrue  or 
invalid  then  for  the  whole  of  the  property. 
MOHENDRA    NATH  MOOKERJEE  v.  KALI 

PARSHAD  JOHURI.    30  C  265  at  278- 

263  Declaration  of  title  based  on  adverse 
^possession — Plaint   silent. 

A  decree  declaring  plaintifi's  title  based 
upon  adverse  possession,  ought  not  to  be 
given  to  a  plaintiff  unless  such  a  title  is  clear- 
ly set  up  in  the  plaint.  2  C  418  followed. 
ZAKl  UD  DIN  V.  NAZAR  MUHAMMAD.  A 
W  N  (1908),  277. 

254  Pleadings— Defamation — Suit,  for — 
Privilege— Actual  malice.  6  Bom  L  R  230 
col    1229  P  I. 

256  Pleadings— Defective  plaint— Exten- 
sion of  plaint  by  subsequent  statemeat  of , 
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plaintiff.     1902  A    W  N  85.    Bee  Plaint  ^o. 

3J. 

257  Pleadings-Failure  of  plaintiff  to  prove 
th«  whole  case  set  up  — Decree  on  casel^rov- 
ed  — AbBence  of  issue,  when  immaterial  — False 
case  and  failure  to  prove  oaae.  1908  A  W 
N  112  -  25  A  4*»8  col  1061  P  II. 

259  Pleadings— Failure  to  admit  reason- 
able deductions  from  his  claim  for  too  much, 
1902  AWN  166-27  A  75  col  651  P  I. 

259  (a)  Pleadings— False  case— Plaintiff^ a 
failure  to  prove  case  set  up— Suit  for  pos- 
session alleging  tenancy — Tenancy  not  proved. 
The  plaintiff  sued  for  possession  of  a 
house  and  damages,  alleging  that  the  defen- 
dant was  his  tenant  and  the  plaintiff  had 
given  the  defendant  a  notice  to  quit  the 
premises. 

The  defendants  pleaded  that  she  had 
been  in  adverse  possession  of  the  house  for 
over  the  statutory  period,  and  the  allega- 
tion as  to  hor  being  a  tenant  was  false— she 
also  alleged  that  she  had  purchased  the  land 
v/hich  formed  the  site  of  the  house  and  built 
the    house    upon    it. 

The  original  Court  decreed  the  claim 
holding  that  though  tenancy  was  not  prov- 
ed, yet  the  possession  of  the  defendant  waa 
established  to  be  permissive.  The  lower  Ap- 
pellate Oourt  reversed  the  decision  of  the 
original  Oourt  on  the  ground  that  the  plain- 
tifi  had  alleged  that  the  defendant  waa  her 
tenant   and    had  failed  to  prove  this. 

Held,  that  the  lower  Appellate  Court  was 
wrong  in  dismissing  the  suit  without  going 
into  the  merits  of  the  case  and  enquiring 
into  the  nature  of  the  defendant's  posses- 
sion. The  possession  being  found  to  be  per- 
missive, the  suit  was  decreed.  W  N  All. 
1882,  p.  285  and  W  N  All.  1901,  p.  157  dis- 
tinguished.    ABDUL   GHANI  v.  Mussammat 

BABNI.    WN  A  1903P  18  (F.  B)=25A 
256. 

260  False  case  in  plaint  for  confirmation 
of  possession- Dispossession  found. 

The  plaintiff  stated  in  his  plaint  that 
he  is  in  possession  and  prayed  for  confir- 
mation of  possession.  It  was  found  that 
the  defendants  had  dispossessed  him  before 
suit  and  he  had  no  possession  as  alleged  ia 
the    plaint. 

Held,  that  no  decree  for  possession  can 
be  given.  FATIMA  BIBEE  v.  AHMED 
BAKSH.    81  C  819  at  831- 

261  Pleadings  False  case— Suit  as  surety 
—Suretyship  found  against  — Relief  for  con- 
tribution prayed  for  under  the  prayer  for 
general  relief— Indulgence  to  party  setting 
up  a  false  case.  1903  AWN  64-25  A  337 
col    203    PI. 

262  Pleadings— False  cases— Wrong  plea 
in  former  suit  — Fresh  suit  upon  the  right 
plea  -Relief.     6  Bom.  L  R  594  col  1012  P  I. 

263  Pleadings— Fraud— Collusion— Speci^G 
allegation. 

Whether  charges  of  fraud  and  col- 
lusion are  made,  they  must  be  put  in  a  suf- 
ficiently apecific   manner  to  enable  the  other 
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6ide  to  combat  them.  5  A  C  697,  15  0  533 
foil  — RAKOMAL  SAHA  v,  BaNK  OP  BEN- 
GAL OF    aKYAB.     5CWN91. 

264  Plendinga  —  Inconsistent  case — Parti- 
tion suit — Appeal — Pleadings — Suil  for  parti- 
tion--Claim  st  up  in  appeal  incotisistent  with 
the  original  case. 

In  a  partition  suit,  it  was  found  that 
some  of  the  parties  were  not  in  possession 
within  12  years  previous  to  the  institution 
of  the  suit  and  so  their  claims  were  barred 
by  limitation.  On  appeal,  the  remaining 
plaintiffs  set  up  a  claim  that,  according  to 
the  findings  of  the  lower  court,  they  were 
entitled  to  have  the  shares  of  the  parties 
whose  claims  were  rejected,  partitioned  among 
themselves,  inasmuch  as  they  had  acquired 
title    to    them   by    adverse     possession. 

Held,  thiit  this  claim,  being  inconsistent 
■with  the  original  case  as  set  forth  in  the 
plaint,  cannot  be  set  up  on  appeal.  Bal 
makundt).  Dalu  (I  LR  25  All  498)  distinguish- 
ed. ILAHI  KHAN  v.  SHB)R  ALI  KHAN. 
AWN1904:p    33=26  a  331. 

265  Pleading — Inconsistent  pleas-Exparte 
order  when  to  be  made -Set  off-Duty  of  ap- 
pellate   Court.     6  BL  R  790  col.    747  P  I. 

266  Pleading- Jurisdiction-Suit  for  dam- 
Bges-QueptioD  not  raised  in  first  court — First 
raised  in  Appellate  Court— How  far  allow- 
able.    25  A  135  col.  1687  P  I. 

267  Pleadings—  Landlrod  and  tenant- 
Denial  of  landlord's  title  by  tenant.  1  G  N 
N.     596   col  :   962    P  II. 

268  Pleadings— Limitation  —  Exemption 
from,  other  than  that  pleaded  in  plaint  not 
allowed.     0  W  N  171  col:   1433  P  I. 

269  Pleadings  — Limitation  other  than 
that  pleaded  in  the  plaint— Quaere.  7  C  W 
N  651--3  0.  C.  699  col :  51  P  I. 

270  Pleadings — Limitation  other  than 
that  pleader  in  the  plaint— Acknowledg- 
ment not  set  out  in  plaint  cannot  be  re- 
lied.    31  U  195  col  :    1434  P  I. 

271  Pleadings  — Limitation — Question  of— 
Point  raised  for  the  first  time  in  second  ap- 
peal—Acknowledgment of  liability.  6  C  W  N 
218  col:    1248    P  I. 

272  Pleadings  — Limitation— Question  of 
■ — Point   raispd    for  the    first  time   in    second 

appeal.     9  0  W  N    56  col :     1719  P  I. 

273  Pleadings — Mofassil  plpadings— Con- 
struclion.     6  8    LR    475    See   No  236     supra. 

274  Pleadings— Notice  of  dishonour— 26 
M  526- 13  M  L  J    252  ool :     543    P  I. 

275  Pleadings  i  ot  set  up  in  the  lower 
Court-Right  to  set  up  in  the  Chief  Courts 
on    appoal.     53  P  W  R  1908     col  :   1134    P  II. 

276  Pleadings-Plaint  -Construction—  M 
ternative— Remedy,     wrong    conception   of — 
Relief    grantablo    by  Court    of    equity.     1904 
AWN  174  at  182,  184  1  A  L  J  435  27   A  97  ;  P 
B   ool.   967   P  II. 

277  Pleadings- Plea  of  contracl-Right  to 
specific  performance  barred— Cannot  besot 
up  by  way  of  defence.  24  M  449—29  M  337 
col.    589  P  I. 

278  Plsadiogs-Plea  of  fraud  aa  a  defence. 
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6  B  L  R  692—21   B  639  col.  .266  P  I. 

279  Pleadingq-Plea  of  minority  under 
special  law-Bond  ex'^cutod  by  pormn  other- 
wise of  full  ago.  5  B  L  II  478-7  C  W  N  681- 
30  I  A  16.5-25    A    407  ;  PB  col.  2!20    PI. 

280  Pleadings  — Point  not  raised  until  the 
hearing  in  appeal— Plea  of  "  Contrary  to  Pub- 
lic Policy."     25  B  10  col.  420  P  I. 

281  Pleadings— Presumption  of  advance- 
ment—Not pleaded  in  plaint- Necessity  \iot 
so  pleading.  5  B  L  R  783  27  -B  103  col.  915 
PII. 

288  Pleadings— Priority  between  docu- 
menta— Onus  of  proof — Notice.  25  M  1  col, 
482  PI. 

283  Pleadings — Privy  Council— Leave  to 
appeal  granted  and  costs  cf  the  application 
made— Costs  in  the  appeal  — Subsequent  dis- 
missal of  the  appeal  for  want  of  prosecution- 
Jurisdiction  of  the  High  Court  to  order  costa 
of  the  application  to  be  paid.  27  B  124  col. 
674   PII. 

284  Pleadings— Procedure-Non-accrual  of 
cause  of  action  set  out  in  plaint.  1904  A  W 
N  207-1  A  L  J   628-27  A  177  col.  873  P  II. 

285  Pleadings — Procedure — Relief  not 
founded  on  pleading  — Relief  other  than  that 
prayed  for  when  granted-Ejectment  suit- 
Redemption  decree-Suit  for  sale  ®n  mortgage 
-Decree  for  redemption,  28  B  153  at  161  col, 
636  P  I. 

286  Pleading-Pro-note-Omission  of  oxecu- 
tion— Consideration-  Onus  of  proving  want  of 
consideration  or  illegal  consideration.  13  M 
L  J  7  col  278  P  I. 

287  Pleadings— Relief — General  rule.  6  B 
L  R  288  col.   626  P  I. 

288  Pleadings  Rent  Recovery  Act — Objec- 
tions to  want  of  notice.  26  M  363  col.  1626 
P  II. 

289  Pleadings— Revenue  Sale-Irregularity 
in  publication  — Objection-Time.  3  0  C  1  at  12 
col.  235    PI. 

290  Pleadings  — Security  for  costs.  5  B  L 
R  113-27  B  100    col.  1604    PI. 

291  Pleadings—Suit  for  c^.amage  done  to 
property  while  und  r  attachment —Defen- 
dant's plea  that  he  attached  it  under  decree 
of  Court  — How  far  that  plea  raises  the  que.i- 
tion  of  jurisdiction  of  the  Small  Cause  Court. 
25  A  135  col    1687  P  I.  25    135. 

292  Pleadings-Suit  for  maintenance— Plea 
of  ineontinonoe  — Absonce  of  issue.  5  R  L  R 
475  -27  B  485-7  C  W  N    565   col.  183  P  I. 

293  Pleadings-Suit  for  share  of  property 
— Point  not  raised  in  the  pleadings-Sugges- 
tion before  Court  below  that  account  slmu'd 
be  taken  Separate  suit  for  that  purpose 
necossary      2  A  L  J  485.     See  pleading  No  46. 

294  Pleadings-Suit  on  contract -No  ple'vl- 
ing  of  unlawful  consid  ration  -Unlawful- 
ness appar:ngin  plaintiff's  evidonce  — Pro- 
endure.  1904  AWN  238-1  A  L  J  632-  27  A 
266  ool.    289    P  I. 

295  Pleadings -Suit  to  r  cover  possession 
of"*propHrty  of  deceased  Mahomednn-W'dow'g 
li-n  f-^r  dower-Plea  raised  in  app'''  -.'nieh 
was  not  raised  by  the  pleadings.    1905  A.   W 
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N  125    ool.    25  P  I. 

296  Plea (1171  gs— Vendor  and  purchaser — 
Bova  fides  of  purchaser  for  vnliie-Absence  of 
notice  -Vendor  and  purchnsor—  Bona  fide 
purchaser  for  value  loilhout  nul ice  — Burden  of 
proof. 

Any  purolmsor  who  alleges  himself  to  bo 
a  bona  fide  purchaser  for  value,  without 
Doticp,  must  specifically  plead  that  in  his 
written  staforaent  or  in  the  plaint  as  the  case 
maybe.  If  be  does  not  plead  all  that,  be  will 
not  bo  allowed  at  the  hearing  to  go  into  evi- 
dence on  that    point. 

It  is  not  sufficient  for  a  pn"cbasor  alleg- 
ing himself  to  bo  a  bona  fide  pnrcbasor  for 
value  without  notice,  to  plead  simply  that 
he  is  a  purchaser  for  value;  he  must  plead 
Bimply  that  he  is  a  purchaser  for  value  ;  be 
must  also  go  on  to  say  that  be  is  a  purchaser 
for  value  and  bona  fido  and  without  notice. 
The  cwrts  lies  on  the  purchaser  to  prove  his 
absev  o^  of  noiice.  MULJI  JETHA  &  Co. 
W.N  (^  M\OLEOD.  5BLR£^91. 
Peactice  — Power  of  court. 

297  Power  of  Court  to  extend  time  for 
giving  security— Appeal.  87  P  R  1908  col: 
1686    P  I. 

Peactice— Prescriptive  Title. 

298  Prescriptive  title— Clear  on  evidence, 
though  not  pletided,  should  be  given  effect 
to.     24  M  387    ool    1750   P  I. 

PEACTICE— PRIVY    COUNCIL 

299  Privy  Council  — Appeal -Concurrent 
fir.diiiQs  on  f^cts— Substantial  question  of 
law.     o9  P  R  1905    col    210. 

800  Privy  Cotir.cil— Appeal  I o— Concurrent 
findings  of  fact—  Disagreemi  nt  on  minor  point. 

The  Judicial  C  mmittee  does  not  ordi- 
narily entertain  an  appeal  from  concurrent 
judgments    ou  a  mere     question    of   fact. 

The  more  fact  that  the  two  f'ourts  do  not 
agree  on  all  the  step-j  v?bieh  lead  to  one  and 
the  same  conclusion,  is  no  reason  for  dis- 
regarding the   above   well  known  rule. 

That^rule,  however,  is  not  an  absoluta 
rule,  it  presses  upon  the  appellant  with 
more  or  less  weight  according  to  the  cir- 
cumstances of  the  case,  and  the  fact  that 
the  C  ourcs  have  differed  on  some  important 
but  subordinate  questions  is  a  matter  to  be 
taken  into  ocnsideration  in  determining 
whether  the  evidence  before  the  lower 
Courts  should  be  reviewed  in  detail.  RaJA 
CHTTPAL    SINGH    v.  BHAIRON  BAKHSH 

SINGH,  10  W  N  G  225  (P  C)-16  M  L  J  76- 

801  Privy  Council  — Concurrent  decision 
on  facts— Privy  Council— Appeal  to— Question 
of  fact — Concurrent  findings  based  on  different 
grounds— Practice   of   Privy   Couneil. 

A  finding  in  which  both  the  lower  Courts 
have  concurred  will  not  be  disturbed  by 
the  Privy  Council  unless  it  can  be  shown 
to  be  clearly  erroneous.  The  rule  is  none- 
theless  applicable,  because  the  Courts  may 
not  have  taken  precisely  the  same  view  of 
the  weight  to  be  attached  to  eacl;  parti- 
cular  item  cf  evidence.  RAM  ANUGRA 
NARAIN   V.  CHOWDHRY  HANUM  SAHAI 
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7  C  W  N  225-30  I  A  41-5  B  L  R    6-30 

C  303  (P  C). 

302  Privy  Council — Delay  in  presenting 
appeal    to— Privy  Council  — Sufficfant   cause- 

30  C  30D  P  C  Col  1727  P  I. 

303  Privy  Council.  Appeal  to— Concur- 
rent findings   of  fact— Practice—  Custom. 

The  Judicial  Committee  will  not  make 
a  fresh  examination  of  facts  for  the  purpose 
of  distutbir>g  concurrent  findings  by  the 
lower  Courts,  specially  where  such  find- 
ings are  based  on  facts  whose  significance 
is  best  appreciated  by  Judges  most  familiar 
with  Indian  manners  and  customs.  21  I  A 
163  followed.  KUNWAR  SANWaL  SINGH 
V.  RANt  SATRUPA  KUNWAR.  8C  LJ 
86  (P  C). 

304  Privy  Council  — Including  irrelevant 
matter  in  the  transcripts  before  the  judicial 
committee  oondemened— 9  C  W  N  745  (P  C) 
Col:    10  P. 

805  Privy  Council— Leave  to  appeal- 
Value  of  subject-matter  of  suit  — Value  at 
variance     with     that   fixed    for    Court    fees. 

31  C  3011  Col  1295  P  I. 

306  Privy  Council— Point  not  taken  be- 
fore either  of  the  lowes  Courts,  whether 
can  be  taken  before — Privy  Council — 10  B  L 
R  126  (P  C)  Col  969  P  II. 

807  Privy  Council — Practice  relating  to 
— See  Privy  Council — Practice. 

808  Privy  Council  —  Refusal  by  High 
Court  to  grant  leave  to  appeal  to — Applica- 
tion to  Privy  Council  for  sptcial  leave — Value 
of  the  matter  for  appeal,  «withia  S.  596 
33  C   893  (P  C)  Col:  1298  P  I. 

809  Privy  Council  —  To  interfere  with 
decrees  of  High  Court  an  questions  of 
maintenance  —  2  0  L  J  231  (P  C)  Ool  1192 
P    II. 

310     Privy   Council,     when     will   allow   a 
new    case   to  be  set  up  by  an  appellant  before 
it— 2  C  L  J  194  (P  C)  Col  687  P  II. 
Practice  Probate. 

811  Probate  —  Facsimile  probate  of 
will— Case  where  construction  of  will  may 
depend  on  the  appearance  of  the  document. 
6  C  W  N    477—29  G  311  Col  214?  P  I. 

812  Probate — Revocation — Forged  will — 
Procedure  of  Calcutta  High  Court — Proof 
by    affidavits.    5     C  W  N     377     Col     522  P  I. 

813  Probate-Revocation-5  0  W  N  383 
Col  522  P  1. 

814  Probate  and  Letters  of  administration 
— Letters  of  administration  of  a  Hindu  intes- 
tate. Application  for— Caveat  filed  by  a  bro- 
ther of  the  deceased  — Property  left  in  the  name 
of  (he  deceased  to  be  joint  family  property 
— Interest  of  the  caveator  in  filing  the  caveat 
— Invariable  practice  of  the  court  not  to  en- 
ter into  the  question  of  title — Adeqiiate  secur- 
ity taken  on  issue  of  grant— Caveator's  interests 
not  prejudiced. 

It  has  been  repeatedly  held  in  Bombay 
that  on  applications  for  Probate,  the  Court 
will  not  enter  on  a  question  as  to  the  title 
to  the  properly  which  the  testator  by  his 
Will  purports  to  leave;   12  Bom.  164,  18  Bom^ 
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749,    11    All.,   458   approved;   6   W    N   0   845 
followed. 

This  doctrine  is  not  peculiar  to  Bora 
bay,  the  same  view  prevails  in  Calcutta  and 
Allahabad.  Where  the  petition  allogea  pro- 
perty in  the  deceased  the  reasons  which  ope- 
rate to  limit  the  scope  of  the  inquiry  wiien 
probate  is  sought,  are  equally  applicable  to 
a  petition  for  Letters  of  Admiiiistiation. 

The  invariable  practice  on  the  Original 
side  of  the  Court  is  on  applications  for 
Letters  of  Adminidtration  not  to  er,ter  into 
the  question  as  to  whether  the  deceased's 
property  was  joint  or  separate.  8  Bom.,  431 
distinguished. 

The  grant  in  noway  hurts  or  prejudioes 
the  oareator,  for  it  is  general  in  its  term.s, 
specifying  no  item  of  property  and  prejudg- 
ing nothing  to  the  datriment  of  the  cav(ator, 
and  on  the  grant  of  Letters  of  Administra- 
tion adequate  security  is  tnkeo.  OCHAW- 
RaM  NANABHAI  u.  DOLATKAM  JaMIET- 
BAM.   28  B  644. 

Practice  -  Procedure. 

815  Procedure— Appeal  against  a  repre- 
sentative of  a  party  deceased  since  the  paas- 
ing  of  the  lower  Court's  decree— 1901  A  W 
N  46  Col  172  P  I. 

gi6  Procedure— Appeal  from  wrong  or- 
der—Conversion of  appeal  as  one  from  an- 
other order  — Return  to  the  lower  appellate 
Court— 7  B  L  R  664  Col  1311  P  I. 

817  Procedure— Appellant,  death  of,  be- 
iore  judgment  — Decree  passed  in  ignorance 
of  death  and  before  legal  representative  is 
brought  in— Legality  of— 4  Bom.  L.  R.  23  —  26 
B.  317  col.  1330  P.  I. 

818  Procedure— Appellate  Court— Admis- 
sion of  new  evidence  in  appeals — 1  C.  L.  J. 
550  col.  166  P.  II. 

819  Procedure — Appellate  Conn's  duty — 
Decision  on  all  issues  of  fact— Appeal — Appel- 
late Court,  duty  of —Decision  on  all  relevant 
issues 

When  a  case  is  thoroughly  investigated 
by  the  Court  of  first  instance,  it  is  the  duty 
of  the  lower  appellate  Conit  to  decide  all  re- 
levant issues  ot  fact,  so  that  the  High  Court 
in  second  appeal  may  have  before  it  materials 
which  will  enable  it  to  dispose  of  the  case 
without  a  remand.  DASaPPa  NAIK  v. 
SUBHANNACHARYA.  6  B-  I*   R.  726. 

820  Procedure— Appellate  Court,  powers 
of— Contribution  suit  —  Appeal  by  one  defend- 
ant—27  A.  23     See  No.  35  supra. 

821  Procedure- Application  under  wrong 
section,  to  be  construed  as  under  the  right 
Bectiou— Jurisdiction,  no  ouster  of-31  C.  737 
at  744  col.  1409  P.  II. 

82'2  Procedure  Bengal  Tenancy  Act,  S. 
149  — Suit  for  rent  based  on  possession — 8  C. 
W.  N.  248  ool.  144  P.  II. 

823  Procedure  — Boundary  disputes— Duty 
of  nppellate  ^ourt  -12  M.  L.  J.  83—29  C.  187— 
29  I.     A  24-P.  O.  col.  156  P.  I. 

824  Procedure — *  Cause  of  action  * — Alle- 
gation enough,  iL  ihere  is  a  sufficient  disclo- 
sure of  cause  of  action,  and  if   the   pefeudaat 
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has  understood  the  claim  rightly,  though  the 
cause  of  action  is  not  correctly  eet  out — 11 
M.  L.  r.  125-25  M  50  coi.  1893  P.  I. 

325  Procedure  -  Cause  of  nction  on  date 
of  suit— 'title  acquired'by  defendants  ponding 
suit— 1904  A.  W.  N.  68—1  A.  L.  J.  209-26  A 
889  ool    339  P  II. 

326  Procedure— (\  P.  C— Ss.  632,  G4G  B 
Revision- Small  r-ause  suit  tried  on  regular 
sido.     27  M   478  col.  705  P.  I. 

827— l^rocedure  — Claim  rot  maintainable 
and  claim  maintainable  joined— Separntion 
of  relief  — No  dismissal  of  tuit.  9  C.  W.  N. 
498  col.  1420  P    I. 

328  Procedure— Companis  Act  eection  149 
-Export  orders.  6  Bom.,  L.  R.,  790  col  ; 
747    P.    I. 

329  Procedure— Competency  to  call  7ipon 
plainHff  to  prove  bona — Jurisdiction  — Bona, 
fide  nllrgations  in  plaint. 

When  it  appears  that  false  alkgationa 
are  made  in  a  plaint  to  change  the  voi  uo,  a 
plaintiff  may  be  required  to  prove  that  they 
are  bona  fide  and  not  merely  colorable  in 
order  to  change  the  venue.  APPA  RAO  V, 
SOBHANADRI    RAO.   24  M-  158. 

330  Procedure — Conversion  of  plaint  in- 
to application  under  section  244.  32  C  332 
at   835  col,  1083  P  I. 

331  Procedure — Conversion  of  plaint  into 
application  under  sections  232,  244.  28  M 
64    col  1501  P  I. 

332  I'rocedure  —  Co-sharers  —  Suit  for 
whole  rent  by  one  of  several  co-sharers — 
Proof  of  right  to  a  portion—Relief.  81  C  707 
col  270  P  II. 

333  Procedure —  Costs  —  Exparte  decree 
set  nsidc — Carelessness  of  defendant  to  note 
date  of  hearing — Conditional  order — Setting 
aside.  19C4  A  W  N  227  =  27  A  192  ccl  :  677 
P.    11. 

334  Procedure — Court-fee,  deficiency  in 
— Objection  in  appeal  by  defendant  appellant 
that  plaint  not  property  stamped.  14  M  L 
J   144  col  J  113  PI. 

335  Procedure — Court-fees  insufficient  as 
paid  in  lower  Appellate  Court  by  respondent 
—Second  appeal.  1905  A.  W.  N.  277  col  : 
119  P.   I. 

836  Procedure  —  Courc-feo  —  Deficiency 
not  made  up  within  fixed  time.  A.  W.  N, 
1905    P.    280  col;  119  P  I. 

837  Procedure — Death  of  party  during 
hearing.  9  C  W  N  477—27  A  1—23  I  A  113  ; 
P  0  ool    385  P  II. 

338  Procedure — 'declaratory  relief-Discre- 
tion of  1st  and  2nd  appellate  Courts.  6  B  L  R 
283  ool  425  P  I. 

339  Procedure — Decree,  form  of-Hy- 
pothccation  of  moveables — Instalments.  4 
B    L  R  577  col  876  P  1. 

840  Procedure— Decree  for  sums  accrued 
due  subsequent  to  the  filing  of  euit — Rent 
suit      7  B  L  R  107  col  3  346   P  II. 

841  Procedure — Equitablo  Consideration 
—  8  C.  W.  N.  415  col.  3H0  P.  II. 

342  Procedure —  Evidence — Admis&ibility 
of    judgment     ^int&r  partes '—6  BLR  230 
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2042  I'  I. 

343  Procedure — Evidenoo  admitted  in  ap- 
peal without  objooliou— Such  evideiioo  can- 
not bo  objected  to  in  second  appeal.  23  A 
831  col    1C13P  I. 

844  Procedure -Evidence-Court  apply- 
ing fir  information  otlur  than  in  the  matter 
provded  by  law  6  B  LR  789  col:  983 
P  U 

815  Procedure- Evidc!  oe — Court  rofus 
ing  lo  ex'imino  defendant's  witnesses — Re 
xnv";!.      1905  A  W  K  26G     col  731  T  II. 

,^46  rioceduro-ExecuLioD  of  decree  -  Re 
Btitution —Rent— Court  decree  set  aside  on 
appeal  1903  AWN  207—26  A  419  col  : 
.1136   PI. 

847  Procedure  -Guardians  and  Wards  Act, 
enquiiy  under— Recording  of  evidance.  A 
W  N  1905  P  104     col :    807  P  I 

S48  Procedure -Injunction  temporary- 
Conditions  for  granting.  1  A  L  J  527  ool, 
163-.     P  I. 

849  Procedure— -Issues— Court,  duty  of — 
Pariios,  failure  of,  to  raise.  SB  L  R  635 
ool.  697  P  II. 

850  Procedure — Issue  not  specifically 
rais.d — No  surprise- -New  case  in  Privy 
Council.  27  A  634—32  I  A  203  ;  P  0  Col  : 
587  P  1 1 . 

851  Procedure  Misjoinder  of  oases  of 
.action— Dismissal.     27  M  80  col  :  1236    PI. 

852  Procedure — Mi.-joinder  of  parties  and 
causes  of  action  —  No  prejudice — No  dis- 
missal.    2ALJ91col:     1233    P.I. 

853  Procedure— Mortgage  decree  against 
three  persons,  cue  of  whom  was  cxpirtc — 
Decree  set  aside  as  against  absent  person 
and  suit  retried — Sum  duo  on  mortgage 
found  to  be  less  than  in  subsisting  p  rtiou  of 
the  decree — Decree  against  a  person  for 
a  larger  sum  and  against  another  for  less — 
ExecuMo;i — Course  to  be  followed.  1902 
AWN  189-25    A   42  col :    1464  P  I. 

854  Procedure — Mortgage  document-One 
attesting  witness  not  called  -  No  objection 
taken  in  first  Court— Raising  of  objection  in 
appeal— Waiver.     13  M  L  J  144  ool:  1907  P  I. 

355  Procedure  -  Objection  on  app.^al  that 
the  transfer  decree-holder  was  not  brought 
on  record  -Presumption  — Maxim  '' Omuia 
presumuutur  rite  esse  acta."  12  M  L  J  24  Col 
1016  P  11. 

856  Procedure — Oblaiiing  order  of  ad- 
judication  of  insolvency— Rule  on  yartition. 

Held,  ihat  the  usual  procedure  for  ob 
taining  an  adjudication  order  is  by  potition 
.to  the  Court  duly  verified  ut  der  S.  9  of 
the  Indian  Insolvency  Act  XI  and  XII,  Vic:  . 
,C.  21  and  not  by  a  rule.  lire  BITHAL 
iDASS  KALLA.     12  C   W  K  538. 

357     Procedure-  Omission    of    plaintiff  to 

press   the   essential   issue  in  the  ease — Right 

;  to    a.--k    appellate    Oonrt    to     refer     the    issue 

for  trinl     Omission    of  lower    Court    to  try  it 

~Eff  ct    of.     4BLR818  Col  1680  P  I. 

858     ''rucodiu     -  Parties— Oitii    ef    appel 
lai.l      .•■  p^  licaii^Li    Ly  L'^dl  r  prcdon  Lciiive  uii-   | 

dec  S.  ii05  —  Disccetioa    of  (Jou£b  to  make 
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him    a    party.     4   B   L   R  23—26   B  1317  Col 
13S0  P  I. 

359  Procedure —  Pa>  fy  cited  as  witness- 
by  the  opposite  party — Cmirt's  duty  to  compel 
attendance— 4  BLR  -Parlies-Duty  of  parlies 
to  give  evidence  on  tkdr  own  behalf — Dut]^ 
of  Coitri  la  compel  attendance  of  parties  as 
witnesses. 

In  the  ordinary  run  of  oases  a  Judge 
at  the  outset  should  express  his  view  that 
the  parties  to  the  litigation  ought  each  to 
t'Upport  his  own  case  by  his  own  testimony. 
If  either  party  fails  to  do  so  and  the  other 
party  wishes  to  call  him,  every  possible 
effort  should  be  made  to  compel  atteDdauce. 
SUBBAJI  NARSINH  v.  SHIDDAPA.  4  B 
L  R  86. 

830     Procedure — Plaint  —  Tmss  of—  Pending 

oippx'af  xnncicr  CI.  6  of  S  588—  Revision. 

Where  durir.g  the  progress  of  a  suit  or 
nppeal  the  plaint  is  stolen  or  destroyed,  the 
case  may  proceed  upon  a  copy  thereof  or» 
failing  a  copy,  upon  oral  evidence  of  the 
contents  thereof.  MOHAMMED  ALI  KHAN 
V.   MAIIOMMED   NABI.     1  AL  J  695. 

8Gl  Procedure-Plaint  not  properly  verifi- 
ed Court's  duty  to  return  for  amendment.. 
9C  W  N  GO&col.    1433  P  I. 

362  Procedure  —  Plea  of  mis^  joinder — 
Second  appeal.  5  B  L  R  185  col.  1426  P  I. 

363  Procedure — Pleader— Magistrate's  re- 
m\rks  agaitist  Judgment,^  copy  of.  6  B  Ij, 
R  540.     See  Pleader   No  30. 

36-4  Pr('cedu»-e — Point  of  law — Not  taken 
in  luw^  r  ''ourts  allowed  to  ba  taken  in  second 
appeal  Question  of  limitation.  9  0  W  N  636 
ccl.  1869   PI. 

365  Procedure — Pro-note.  See  Promissory 
Note. 

366  Procedure— Question  in  dispute  be- 
tween parties  to  the  suit-Executive  Govern- 
ment not  bjund  by  order  passed-Jurisdiction 
of  Court  to  determine  the  question.  4  B  I4 
R  550-?6  B  757  col.    1314    P  II. 

867  Procedure— Question  of-Tenant-Bighfe 
in  Civil  Court.  1904  AWN  lU.  See  N  W 
P  Act  VI   of    1901   No   107. 

868  Procedure— Receiver,  appointment  of- 
Consideration  on  the  merits  of  the  case-Appel- 
late  Court. 

A  receiver  was  appointed  during  the 
pendency  of  a  suit.  On  appeal  filed  from  the 
order — 

Held,  that  it  was  inadvisable  to  go  into 
tbe  merits  of  the  case.  Such  a  course,  when 
the  appointment  of  a  receiver  is  under  con- 
sideration, is  always  regard- d  as  undesir- 
able and  as  tending  to  prejudge  the  case  and 
prejudice  the  parties.  RAM  SUNDER  DASS 
V.    KAMaL   JHA    alias  KAMAL  DaS.     32  0 

Til. 

869  T'rocedure-Reoeiver-Retiring  receiver 
-Application  to  appoint    new    one  -Applioa- 

cation    in  chtmb  rs  or   in    Court.     28    C   250 
col     383    PI. 

370  Procedure — Receiver,  suit  against — 
CoiibuLit    of  court    condition  precedont-Presb 

suit  ou  game  cause  of  aobiou  duciug  pea^ 
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tienoy  of  first  suit.    9  0   W   N   247   col.  698 
PIl. 

871  Procedure-Receiver,  suit  by-Change 
of  Keceiver  pending  suit — New  Pcceivor 
to  be  brought  on  record.  28  M  157  col.  1C41 
PI. 

872  Procedure — Redemption  of  whole  by 
purchaser  of  part  of  equity  of  redemption  — 
Payment!  of  mortgage  amount-Claim  to  re- 
"deem  by  puschaser  of  the  otlier  pr\rt.  1904 
AWN  208-1  A  L  J  579-27    A  178  col  614  P  I. 

878  Procedure — Rtdemption  Suit-  Mnrtga-ge 
—  Re dt>mp lion- -Failure  to  establish  mortgagp 
specified  in  plaint -Decree  to  redeem  mortgage 
vf  soma  other  date. 

Where  tbe  plaintiff  sued  to  redeem  a 
mortgage  specified  in  tbe  plaint  and  tbe 
Court  passed  a  decree  for  redemption  of  a 
mortgage  of  anotber  date,  finding  that  the 
mortgage  specified  in  tbe  plaint  was  not  es- 
tablished. 

Held,  that  the  suit  should  have  been 
dismissed.  VASUDEVAN  NAMBUDRI  v. 
KRISHNA    PISHAKOTT.     13  M  L  J  274- 

874  Procodure— Redemption  Suit— Plaints 
'—Variation  of  date  of  mortgage  in  the 
pleadings.    27  B  271-5  B  L  R  85  col  1247  P  I. 

876  Procedure— Redemption  Suit  — Proof  of 
the  specific  mortgage  alleged  -  Mortgage  — Suit 
for  redemption—  Burden  of  proof, 

A  plaintiS  seeking  to  redeem  must  prove 
tbe  specific  mortgage  set  up  in  his  plain!) 
clearly  and  idefeasibly,  but  the  question  of 
tbe  proof  necessary  for  the  plaintiff  to  sue 
oeed  must  in  each  case  depend  upon,  and  may 
be  effected  by,  thepleadingsand  defence  raised 
by  the  defendant.  DA  DA  bin  SHIRIPATI 
V.  GENU  bin  APPA.    5  B  L  R  888. 

876  Procedure  — Referees  unable  to  act  — Arbi- 
trators—Referees— Consent  order  —  Rpferee  un- 
able to  act. 

There  is  a  great  diBerence  between  the 
appointment  of  au  arbitrator  end  of  a  valuer 
or  referee.  The  first  is  appointed  to  decide 
differences  which  have  nr  sen,  the  second  to 
prevent  differences   arising 

Where  a  referee  is  appointed  by  consent 
of  p^irties,  and  it  becomes  impossible  for  tbe 
referouce  to  act,  the  agreement  bee  m<'S  void 
and  the  suit  must  be  procet  ded  with,  SHAN 
TA  RAM  NARAYAN  DABHOLKaR  r.  JAM- 
SETJI    NUSSERWANJI   TATA.     4  B    L    R 

218. 

877  Procedure— Relief— Case  set  up  differ- 
ent from  case  proved.  1901  AWN  157 
col.    1584    P  I. 

878  Prooeedure— Relief-  Decree  on  proof 
of  title— Suit  for  possession  alhging  tenancy. 
AWN  1903  P  112   col.  1051  P  II. 

379  Procedure-Relief — Frame  of  suit  not 
proper.  26  M  183   col.    1635  P  II. 

880  Procedure— Relief — Lease— Admissi- 
bility of  evidence  — Dismissal  of  suit  on  ac- 
count of  inadmissibility  of  document  relied 
on  by  plaintiff.  1904  A  W  N  212  27  A  190 
ool.   53S  P  II. 

881  Procedure— Remand— Objection  at 
tMt  stage.    7  C  W  N  160  col.  606   P  I» 


practice    {Contd.) 

882  Procedure- Remnnd  Order  by  High 
Court  cani  ot  be  qu(sti' Dtd  in  Hubsrquent 
protJ-edings  after  rtmand.  9(JW  N  421  — 
32  C  562    col     329   1'   1 

883  Prf  cedure—  Rent  suit—  Rate  (  f  rent — 
Onus  of  proof.  7  C  W»  N  5)4  30C  947  at 
951    col.  145  P   II. 

884  Procedure— Revision  in  Small  Causes 

—  Power    of    High    Court    in.     1904    AWN 
927     1  A  L  J  627    col.  077  P  II. 

885  r  rocedure-  Revision  when  appeal  lies. 
14  M  L  J  433    c    1    1021    P  II. 

886  I'rccedure-ReV' cation  of  probate — 
Motion  on  noLiceR  — ule  nisi.  5  C  W  N  377 
col.  522  P  I. 

887  Procedure — Second  appeal  converted 
into  revision  petition — Order  cKsolute  for 
foreclosure— Notice.     29  C  644  col  1116  P  I. 

388  Procedure— Second  appeal  co,;verted 
into  revision  petition.  24  M  637  col  115G 
P  I. 

389  Procedure  Secoi.d  appeal  converted 
into  revision  petition— Suit  to  cancel  order 
releasing  properly  from  attachment.  24  M 
658—2  A    L    J  749  c  .1  1081  P  I. 

890  Procrdur*— Secoi.d  appeal  converted 
into  revision  petition  — Atlacliment^Claim  by 
Judgment  debtor  as  Appeal.  8  (J  W  N  353 
col  1121  P  I. 

891  Procedure  —  Second  appeal  Court — 
Finding  of  lower  appellate  Court  vitiated 
by  admission  of  inadmissible  evider;ce.  31  0 
380   at  ?84   col    2043  P  I. 

392  Procedure  Second  appeal — Discovery 
of  fresh  evidence  after  decree  passed  on  ap- 
peal—Practice— Rt^view— Civil  Procedure  Code 
(Act  XIV  of  1882),  Sections  584,  568  (b)  ajid 
623. 

When  fresh  eviderce  is  discovered  after 
the  decision  of  a  ca?e  which  ought  to  have 
been  placed  before  the  Lower  Courts  the 
second  appertl  should  be  allowed  to  be  with- 
drawn in  order  that  a  review  petition  may 
1)0  presented  to  the  lower  app  11  Ue  Court, 
9  Bom.  H  C  R  90  followed.  RAMCHANDRA. 
I'ANDURANGu  KKISHNAJI  ViTHAL  JO- 
SHI.    5  B  L  S615  =  28  B4. 

898  Procedure — Second  appeal  — New  ques- 
tion raised  for  first  time.  15  M  L  J  28  28 
M  122  col  1647  P  I. 

394  Procedure — Second  appeal  — Plea  of 
onus  wrongly  placed.  5  Bom  L  R  178  col 
275   P    II. 

895  Procedure— Solicitor's  costs— Collu- 
sion—Conspiracy.     6  B  L  R  879  col  1888  P  11. 

896  Procedure— Suit  for  debt— Plea  of 
agreement  between  guardian  and  defendant 
setting  of?  the  debt  against  a  debt  duo  by 
the    guardian— Estalo    found    liable    for  debt 

—  Part  of  estate  in  plaintif^'d  band — Defen- 
dant's liability,  extent  of--Tesb  of.  27  M  10 
col    1109   P    II. 

897  Procedure-Suit  on  mortgage  -Suit 
for  sale  on  mortgage— Determination  of  right 

—  Interest  of  co-mortgagors  1904  A  W  N  74 
—26  A  407  Co!  645  P  I. 

898  Procedure— Suit  under  special  statutes 
—Only  remedits  prescribed  therein.  80  W 
N  404  Col  70  P  I. 
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Practice    (Contd.) 

899  Procedure  —  Two  suits— Not  exactly 
for  iho  sanit)  purpose  but  in  a  groat  measure 
connected  — Disposal.  G  0  W  N  2G7  — 29  0  2G0 
ColG182    V    II. 

400  Procodure  — Valuation  of  suit— Suit 
for  appointment  of  Receiver  — Daficieut  Court 
fee.  2  A  L  J  84  Col  431  P  I. 

401  Procodure— Witness— Child,  affirma- 
tion   of.  5  B  L  551  Col  387   P  1. 

402  Procedure  —  Wrot)g  person  made 
defendant- (/onvorsion  of  suit  against  the 
right  person  on  appeal.  27  M  315  at  825  Col 
371  P  1. 

Practice  —Proof. 

403  Proof  —  Where  title  is  relied  upon 
and  defendant's  title  is  denied,  plaintiff  need 
not  specially  allege  extinction  of  latter  — 
Proof  of  it  enough.  24  M  387  Col  1750 
PI. 

404  Punjab  Courts  act,  S.  70—82  P  L  R 
1901  Col  1528  P  I. 

Practice  -  Kbmand. 

405  Bemand  to  Lower  Appellate  Court- 
Appellant  not  enlitled  to  notice  of  date  of 
hearing  after   nmand— Practice. 

The  High  Court,  on  a  second  appeal, 
remanded  a  case  to  the  Lower  Appellate 
Court  for  a  fresh    decision. 

Held,  that  the  appellant  in  the  latter 
Court  was  not  entitled  to  a  notice  of  the 
the  date  on  which  the  case  was  to  be  taken 
up.     2  G  W  N  318  R. 

A  settled  practice  could  not  will  be 
disturbed,  unless  it  was  shown  to  be  illgal 
Brooms  Legal  Maxims  P  18  (7th  Edn)  8  C 
593,  597,  12  A  190  (135)  34  C  1037  (19,  58  2  C 
P  L  R  32  ;  17  W  R  70 ;  21  W  R  65  R,  5  W  R 
Mis.  Appeals  22  distirguished. 

The  position  brought  about  by  a  remand 
to  a  Court  of  first  appeal  resembles  that 
in  0  XLI  r  12  (— S  552  of  Act  XIV  of  1882) 
rather  than  what  is  reached  by  successive 
adjmrnmeMts  after  the  date  originally  fixed 
for  heariiig. 

Once  the  appeal  ha?  been  admitted  and 
regist.ered,  the  date  of  hearing  may  be  fixed 
at  once  or  after  an  interval;  but,  in  either 
case,  the  appellant  is  not  entitled  to  receive 
individual  notice  of  that  date.  ATMARAM 
V.KRISHNA.    4NLR166. 

Practice — Report. 

406  Report  Registrar-Exceptions-Notice 
of  motion-Mistake.  5  G  W  N  337—28  0  272 
col,  16  P  11. 

Practice— Restoration  petition. 

407  Restoration  petition — Affidavit,  neces- 
Bity  for.     3  B  L  R  130  1324   P  1. 

408  Return  of  defective  plaint  for  amend- 
ment, when  made.  322  P  W  R  1908  col  1810 
PI. 

409  Revenue  Court,  duties  of,  to  give 
notice  of  date  and  place  to  parties,  12  P  L 
B  1903    col.    1452   P  I. 

Practice— Review. 

408  {^)  Review— Grounds— Scope  of  dec- 
ree— passed  on  compromise — Review.  5  C  W  N 
1901    P    485   col.    1601  P  I. 

410  Review  of   judgment,   procedure  on 


Practice    {Contd.) 

application    for.      7   B   L  R    G640   col.    1724 

P  1. 

Praqtice — Revocation. 

411  Revocation  of  probate  or  letters  of  ad- 
ministration— English. practice  and  practice 
of  mofusBil  courts  in  India  in  ro  proceedings 
10   C  W  N  955   col.  520  P.  I. 

Practice — Right. 

412  Bight  of  suit—Bemedy  provided  by 
Statute— Negligence  in  constructing  Bailway 
works— Damages  —  Injunction. 

If  a  person  or  a  body  of  persons  having 
statutory  authority  for  the  construction  of 
works  (whether  those  works  are  for  the 
benefit  of  the  public,  or  for  the  benefit 
of  the  undertakers,  or,  as  in  the  case  of  ft 
Railway,  partly  for  the  benefit  of  the  un- 
dertakers, and  partly  for  the  good  of  the 
public),  exceeds  or  abuses  the  powers  con- 
ferred by  the  Legislature,  the  remedy  of  a 
person  iujared  in  consequence  is  by  actioa 
or  suit  and  not  by  a  proceeding  for  compen-, 
sation  under  the  statute  which  has  beea 
so  transgressed.  Powers  of  this  sort  are  to 
be  exercised  with  ordinary  care  and  skill, 
and  with  some  regard  to  the  property  and 
rights  of  others.  They  are  granted  on  the 
condition  sometimes  expressed  and  some- 
times understood,  but  if  not  expressed  al- 
ways understood,  that  the  undertakers  shall 
do  as  little  damage  as  possible  in  the  exer- 
cise of  their  statutory  powers — 16  Q.  B.*643, 
7D.  M.  &G,436  and  456  ;  7  H.  &  N.,  428  5 
S.  C,  1  H.  &  C,  544  ;  2  E.  &  I.  A.  C,  175  and 
202  ;  3  A.  0  ,    430   and  455. 

W^hen  the  works  constructed  by  the 
defendants,  Railway  Company,  flooded  the 
lands  of  the  plaintiff,  and  an  iujunctioa 
was  granted  by  the  lower  Courts,  ordering 
the  defendants  to  raise  a  construction  and 
to  make  necessary  arrangements  detailed  in 
the  order,  so  that  the  water  may  pass  oa 
towards    some     other    direction. 

Held,  that  in  such  a  case  the  injunc- 
tion should  be  in  general  terms,  restraining 
the  defendants  from  flooding  the  lands  of 
the  plaintiff,  or  causing  or  permitting  them 
to  be  flooded  by  the  works  construnted  by 
the  defendants,  as  it  would  be  inconvient  if 
the  Court  were  to  direct  the  execution  of 
specified  works,  which  it  has  no  power  to 
supervise,  which  might  not  be  approved 
by  the  paramount  authority,  and  which, 
after  all,  might  not  effect  the  object  in  view. 
H.  H.  THE  GAEKWAR  SARKaR  OP  BA- 
RODA  V.  CHANDI  KACHRABHAI  KASTUR 

CHAND.    29:b  844=30  A  60=7   WNC 
396. 

413  Right  of  raising  new  points  in  second 
appeal— 28  M  413  col  5l3    P  II. 

414  Right  to  begin- Defendants  support- 
ing plaintiff  must  begin  before  defendant 
opposing  .him  — Plaintiff,  meaning  of,  10  B 
L  R  327   col    1377  P  I. 

Practice —RULES. 

415  Rules  of  the  Calcutta  High  Court 
relating  to  appeals— Applicability  Separata 
order-filing  of.    6  C  W  N  283  col    1109  P  II, 
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Practice    (Contd.) 

Practice  -Sale, 

416  Sale  in  execution  of  deoreo  in  Oudh. 
3  O  C  1  col:  677  P  I. 

417  Search  warrant —  Restormtion  of  pro- 
perly— Evidence  not  offered  against  an  accused 
— Discharge  of  the  accused  —  Summons — Ap- 
pearance of  an  accused  of  his  own  accord — 
Disposal  of  the  case. 

If  a  third  party  appears  before  the  Ma- 
gistrate and  alleges  that  the  things  siez^d 
by  the  police  under  a  search  warrant  are 
bis  property,  and  are  not  the  subject  of 
the  alleged  offence,  the  magistrate  is  bound 
to  hear  that  party,  and,  if  necessary,  to  ro- 
Btore  the    things    to  their   owner. 

A  complainant,  by  omitting  to  take  out 
ft  summons  cannot  kaep  a  case  hanging  over 
a  man  for  an  indefinite  time.  The  sum- 
mons is  merely  a  means  of  procuring  at- 
tendance, but  if  tha  accused  appears  of  his 
own  accord  without  a  summons,  he  is  en- 
titled to  require  that  the  complaint  shall 
either  be  proceeded  witli  or  dismissed.  In  re 
LAKSHMAN  GOVIND.  4  B  L  R  276. 
Practice  -  Second  appeal, 

418  Second  appeal  —  Interference  with 
impossible  finding  —  Finding  insufficient 
basis  for  conclusions.  2  A  L  J  27  =  A  W  N 
1904  P  276  =  27  A  356  col  3  P  I. 

Peactice  — SEP. vice  of 

419  Service  of  summons,  Presidency 
Small  Cause  Court  of  Bombay  as  regards. 
8   P  L  R  584  col  1430   P.   I. 

Practice— Setting  aside  coMrROMisE, 

420  Setting  aside  compromise  decree — 
Compromise  by  certificated  guardian  of  minor 
adopted  son— Appeal — Review— Suit  by  such 
guardian  to  contest  adoption.  30  0.  613  = 
7  0  W  N  419  col:    :0l4  P  1. 

Practice,  special  commissioner. 

421  Special  Commissioner  — Power  to  sell 
— Vesting  tho  property  i'l  the  special  court- 
Procedure.     10  B  L  R    1176  col:  467  p  II. 

Practice,  subordinate  courts. 

422  Subordinate*  Courts  to  follow  deci- 
sions of  superior  Courts  -  Order  absolute  for 
sale.     SI  C  373    col  905    P  I. 

Practices  Stay  of  Execution. 

423  Stay  of  execution— Of  order  granting 
probate  ard  discharging  Receiver.  5  C  W 
N  781  col   1651  P  I, 

424  Stay  of  execution,  28  C  734  col  1111 
PI. 

425  Stay  of  execution.  3  B  L  R  367  col 
1653   P  I. 

Succession. 

426  Succession  Act  (X  of  186SJ  Section 
250  col  92  P  I. 

427  Succession  Certificate  Time  given  to 
produce  if  Court  thinks  it  necessary.  24 
A  138  col  799  P  I. 

428  Successor  of  a  Judge  deciding  case 
already  decided  in  part  by  his  predecessor 
— Questions  already  decided  not  to  be  re- 
opened except  where  error  is  obvious  or  pa- 
tent—Such re-opening,  though  not  illegal,  is 
tiicideairable.    41  P  L  R  1908  col  1821  P  II, 


Practice    {Contd.) 

Practice- -Suits. 

429  Suing  for  less  — Remedy  when  etitled 
to  a  greater  one.     31  C  174  col  451  P  T. 

430  Suit  ftgtiinst  firm  — Amendment  of 
plaint  by  order  of  prothonolary.  8  B.  L  K 
58  ool  1575  P  I. 

431  Decree  against  one  of  tv)0  defendants. 
Plaintiff i.  not  appealing— Exonerated  defendant 
made  liable  on  appeal  by  the  oth'ir  defendant 
— Power  of  appellate  Court  to  make  exonerated 
defendant  liabl". 

A  sued  B  and  C  two  Lambardars  for 
profits.  The  Court  dismissed  tho  claim  as 
against  B  the  present  appellant.  C,  against 
whom  the  whuie  claim  had  bsen  decreed, 
appealed,  making  B,  (the  presetit  appellant,  a 
party,  Tho  lo\v(»r  appellate  Court  hold  that 
both  B  and  C  were  jointly  liable  to  pay  pro- 
fits to  A.  The  pretiout  appeal  was  preferred 
against   the    decree, 

Beld,  that,  wben  a  suit  has  been  dismiss- 
ed against  one  of  two  defendants  by  the 
Court  of  first  instance  and  the  defeated-plain- 
tiff  has  not,  appealed  against  that  part  of  tha 
decree,  the  addition  of  tho  defendant,  against 
whom  the  suit  has  baen  dismissed,  to  the 
array  of  parties  does  not  empower  the  ap- 
pellate Court  to  pass  against  him  a  decree, 
which  the  Court  of  first  instanca  declined 
to  pass  and  '\n  the  decision  of  which  Court, 
the  plaintiff  chose  to  acquiesce.  8  C  W  N 
495,  Diss  2  A  487  and  5  A  266  referred  to. 
FARZAND  ALI  KHAN  v.  BISMILLAH  BE- 
GAM.    27  A  28- 

482  Suit  by  and  against  tenant— Both 
suits  decided  against  him — Appeal  from  one 
of  the  dicisious  —  Appellant  to  be  allowed 
to  ame'^d  his  memoradum  of  appeal  so  as 
to  make  it  &\\  appeal  in  both  suits — 16  M 
L.  J63    col     lOOi    P  I. 

4^3  Suit  by  official  representative  of  aa 
estate  such  as  a  receiver- -Binding  upon  the 
real  represeutative-G  BLR  995  col  1586 
PI. 

434  Suit  by  lino  members  of  family  ia 
respect  of  farailv  proprty  -AH  c  >  pi-rceocora 
must     join.     9B    L     11  "1126    col    1226  P  II. 

485  ^\x\'^  for  accounts  from  executor — 
Application  to  take  accounts  on  the  footing 
of  wilful  default  -Practice  as  to  m.kmg  the 
application.     10  B    L  R  117  col  175S  P  I. 

486  Suit  fjr  restitution  of  c  i;j-,ig\l 
rights,  allowing  plaintiff  to  vain  i  the 
roUef  sought  in  order  to  bring  suit  witbia 
jurisdiction  of  a  Court  not  to  bo  depart- 
ed   from.     3  A  L  J  266.  col   760   P  I. 

437  Suit   instituted     without  next  friend 

Whether  can     be    dismissed  — Proper  pro* 

coduro.     11    0  0  159  col    1613    PI. 

438  Suit  on  a  bond  executed  by  client 
to  attorncy--Bond  held  voidable  -  Power  of 
Court  to  grant  compensation  for  work  done 
in  the  same  Court.  6  C  W  N  816  29  Q 
693  col  2097  P  I. 

429  Suit  .-^ct  down  for  rn  cxparto  deoree 
before  tho  data  fixed  in  tho  summons  for 
the  bearing  of  the  suit,  10  B  L  U  301 
col  1018  P    II. 


(    2116    I 


DIGEST  OF  OIVIL  0ABE8 


(    2116    ) 


practice    {Contd.) 

440  Suit  to  redeom  mortgage  against  two 
parties  claiming  mortgago-money — Inter- 
pleader suit — Plaint  oontaining  claim  for  re- 
demption— Appropriate  relief.  10  Bom.  L.  R. 
314     See  pleader  interest  No.  3. 

441  Suit  withdrawn  with  leave  to  bring 
fresh  suit  on  paymnet  of  costs — Fresh  suit 
■without  payment  of  costs — Irregularity.  81 
C.  965  col,  163  P.  II. 

Summons. 

442  Summons — Where  bearing  of  case 
poBtponed,  fresh  summon  not  required.  24 
M.  'JOOcol.  1474  P.  I. 

Pbactice— Sunday  Proceedins. 

443  Sunday,  proceedings  on — Whether 
void — Lord's  Day   Act — Application  to   India 

5  A  L.  J.  106  A.  W.  N.  (1908  ,  43--3  M.  J.  T. 
211  30  A.  136  col.  1379  P.  II. 

Practice—Taxation. 

444  Taxation  of  costs — Rule  544-Practice. 
Held,    that   Rute   544   of  the  High  Court 

Rules  is  not  exhaustive.  It  gives  a  party 
chargeable  with  the  bill  power  to  apply  to 
have  his  attorney's  bill  taxed,  but  it  makes 
no  corresponding  provision  enabling  the 
attorney  to  apply  to  have  his  bill  taxed 
without  the  consent  of  the  party  chargeable 
therewith.  The  Court  has,  apart  from  the 
Rule,  inherent  jurisdiction  to  make  any 
order  that  seems  to  the  court  reasonable 
and  necessary  in  the  interests  of  justice,  when 
one  of  its  officers  applies  to  the  Court  for 
an  order  for  taxation  of  his  costs  due  to  him 
by  his  client.  In  re  FRAMJI  CAWASJI 
MARKAR.     IN   RE  COSIS  OF  CRAWFORD 

6  CO.    9   B  L  R  1914. 

445  Taxation,  principles  of.  7  B  L  R  131 
See   Pleader  fees. 

Practice,  third   party, 

446  Third  party  notice  -Application  to 
be  before  fiiirg  written  statement.  10  B  L 
R   1024  col:  1121  P  II. 

Practice- -Transfer  of  Judge, 

447  Transfer  of  Judge— Property  of  re- 
opening questions  already  decided — Mort- 
gage— Redemption  —  Decree —  Interpretation 
ef— Accounting.  41  P.  L.  R,  1908  coi.  1414  P.I. 
Practice— Two  Judges. 

448  Two  Judges  hearing  an  appeal  and 
differing  in  their  opinions — Whether  appeal 
should  be  dismissed.  14  Bur.  L.  R.  257  col 
1281  P.  I. 

449  Two  suits  in  fioo  Coutls'-under  different 
High  Courts— High  GouH—  Jurisdiction — Stay 
of  proceedings. 

Where  two  suits  between  the  same  par- 
ties are  pending  in  two  Courts  under  two 
different  High  Courts, 

Held,  that  the  High  Court  under  the  con- 
joint operation  of  Ss.  20  and  24  of  the  Code 
of  Civil  Procedure  can  direct  proceedings  to 
be  stayed  in  one  Court  pending  trial  in  the 
other  Court.  VENKATA  SA  BAROD  v. 
MAKSUDAN  DAS,  35  C  541. 
Practice— Vakils. 

•  450  Vakil's  right'to  audience  in  the  origi- 
nalfside  of  the  Calcutta  High  Court— Re- 
visional    jurisdiotioa    over    the     Presidency 


Practiee    (Contd.) 

Small  Cause  Court.    30  C.  986   col.  15  P.  II. 

461  Whore  reliefs  claimed  in  plaint  could 
not  bo  askod  for  in  separate  suit — Whether 
plaint  can  be  treated  aa  execution  petition. 
4  M.  L.  T.  288  col.  1211.     P.  II. 

Practice-Will. 

452  Will— Construction  —Question  aa  to 
the  legal  effect  of— Question  not  rip«  for 
deoision-Sl  C  166  col  400  P  I. 

45S     Will— Executor  &  manager— Transfer 
of  estate — Administration   suit  on  revooatioa 
of   will,   necessity   for— 31   U  89  at  93  col  69 
P  II. 
Practice— withdrawal. 

454  Withdrawal  of  suit  «in  appeal— Par- 
tition suit  —  Adjudication  passed  on  agree 
ment  in  first  court— Withdrawal  not  allow- 
able -  6  B  L  R  633  —  29  B  13  col  1281 
P  I. 

Practice— W  itness, 

455  Witness—  Party  cited  as  witness  by 
opposite  parly  —Parlies — Duty  of  parties  to  give 
evidence  on  their  ownhekalf  —  Duty  of 
Court  to  compel  attendance  of  parties  a« 
witnesses. 

In  the  ordinary  run  of  casea  a  Judge  at 
the  outset  should  express  his  view  that  the 
parties  to  the  litigation  ought  each  to  sup- 
port his  own  case  by  his  own  testimony. 
If  either  party  fails  to  do  so  and  ather  party 
wishes  to  call  him,  evry  possible  effort  should 
be  made  to  compel  his  attendance.  SUBBAJI 
NARSINH    V.  bHlDDAPA.    25  B  392> 

Prayer. 

1  For  general  relief— New  relief  claimed 
for  the  first  time  in  appeal.  3  0  0  254  col 
1077  P  II. 

Precedent. 

1  I'laint  of  Law  proposition  of  law,  di- 
fficulty of  finding  authority  for.  26  B  689 
col  2078  P  I. 

Pre-emption. 

1  Acquisition  of  footing  in  a  village  by  ven- 
dee by  acceptance  of  gift  of  shamilat — Custovt 
— Gift,   to  vendee  prior  to   sale. 

Where  in  a  suit  for  preemption  it  ap- 
peared that  by  virtue  of  a  gift  in  his  favor 
the  vendee  defendant  had  become  entitled 
to  the  right  of  pre  emptioa  equally  with 
the  plaintiff  to  purchase  the  property  in 
suit,  and  the  donor  had  taken  all  possible 
steps   to    complete    the    gift — 

Held,  that  the  plaintiff's  suit  must  ba 
dismissed.  The  plaintiff's  contention  that 
the  gift  was  made  to  defeat  his  right  of 
pre-emption  and  that  the  gift  was  invalid 
for  want  of  transfer  of  aciual  possession 
had  on  force.  21  P  L  R  1901  ;  27  Bom  31  ; 
11  Cal  121  (P  C);  45  P  R  1901  ;  s  c  64  P  L  R 
1901  referred  to.  Baba  PARTAB  SINGH  w. 
FATTA.    45  P  E  1906=120  P  L  R  1906. 

2  Admission  of  vendor  as  to  part-paymeri' 
of  price  by  vendee—Decision  binding  all  pair 
ti^s, 
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Held,  that,  in  a  suit  for  pre  emption, 
where  there  is  a  'liapule  between  the  ven- 
dor and  the  vondeea,  the  dofondands  in  the 
cast\  as  to  the  amount  to  be  paid  by  the 
plaintiff  and  as  to  the  terms  on  whioh  ha 
is  entitled  to  a  decree  and  the  Court  decides 
the  amount  to  be  paid  by  him  and  bow 
much  out  of  it  to  each  of  the  defendants, 
it  is  as  much  a  decision  between  the  defend- 
ants as  between  the  plaintiff  and  defendants 
and  is  thenceforth  binding  on  both  the  de- 
fendants. RAJA.  RAMPAL  SINGH  v.  MUS- 
SAMMAT  HAFIZA.     9  O  C  808- 

See  also  No  34  infra. 
8  Against  under-proprietor,  proprietor's 
BUit  for — Under-proprietor  not  residing  in 
the  village—Residence  in  village — Village- 
community,  member  of.  9  0  0  271.  See  Oudh 
Act  XVIII  of   187G  Oudh  Laws  Act  S.  9  (5). 

4  Ancestral  laws-Division  and  separation 
of  sharers  amongst  co-heirs-Relation  of  re- 
mote deeree.  1  L  B  R  1900  2,  P  144  col.  2162 
PI. 

5  App«al  by  purchaser  from  a  decree  for 
— Lower  Court's  decree  confirmed  on  ap- 
paal-Time  for  payment  of  purchase-money 
whether  appellate  Court  bound  to  fix — 
Omission  to  fix  such  time  in  appellate  decree, 
effect  of.  48  P  R  1906,  (F  B)  104  P  L  R 
1906   col.  1493   P  I. 

6  Assignment  of  immovable  property  by 
husband  to  wife  lieu  of  dower—Sale.  86  P 
R  1902.    col.    1773   P  I. 

7  Assignment  of  immovable  property  in 
lieu  of  money  plus  past  services  and  natural 
love  and  affection— Sale.  23  P  R  1906.  See 
Punjab  Act   IV  of   1872  S  9. 

8  Assignment  of  property  by  vendee — 
Suit  by  pre  emptor  against  vendee  aloae — 
Subsequent  to  the  said  assignment— Parties 
— Pre-emptor  bound  to  implead  transferee 
or  to  institute  fresh  suit  against  him — Limi- 
tation for  such  action.  106  P  R  1907  col. 
1812  PI. 

9  Auction- put  chaser,  right  of,  to  prc'empt 
property  sold  to  another  person  prior  to  con- 
firmation of  sale— Civil  Procedure  Code,  S  S16. 

On  the  20th  March  1902  the  plaintiff 
purchased  at  pulic  auction  a  share  in  a  cer- 
tain village.  His  sale  was  not  confirmed 
till  the  26th  April  1902.  In  the  interval,  on 
March  26th  1902  the  defendant,  K  purchas- 
ed the  said  share,  whereupon  the  plaintiff 
brought  a  suit  for  pre-emption. 

Held,  that  the  plaintiff  had  not  acquired 
a  perfected  title  by  the  confirmation  of 
his  sale  and  the  grant  of  a  sale  certificate  at 
the  time  the  property  in  dispute  changed 
hands  and  therefore  had  no  right  of 
preemption.  LALA  GAYA  PARSHAD  v. 
MISRA  SIDH  GOPAL  AND  OTHERS.  8 
0  G  202 

10  Bargain  consisting  of  several  proper- 
ties— Right  of  pre-emptiou  with  superior 
right  only  a  specific  portion  to  acquire  the 
whole  bargain    89  P  R  1905,    See    Flcadings 


Pro- emption   (Contd) 

11  Basis  of  pre  emptive  right— Title.  2 
A  L  J  151  col:    1813  P    I. 

12  Bhai  Nazdiki  and  co  sharer  in  j:)int 
holding — Preferonlial  right — Wajib  ul-arz— 
129   P  R  1906  cui  :    1817  P  I. 

13  Bona  fide  claim— Pre  emptor  agreeing, 
to  transfer  a  Hhare  of  the  property.  172  P 
L  R  1901     10  P  R  1902  col  ;   222  P  I. 

14  Budbisfc     law  — Inheritance.     3    L  B  R 

1905  6,  P  7  col  :    17G0  P  I, 

16  Budhist  law— Right  of.  4  L  B  R  1907 
P.128  col  :  256   P    II. 

16  Budhist  law— Suit  for.  3  L  B  R  1907, 
P  124  col  :    77   P  I. 

17  Budhist  widow  inheriting  husband's 
property  Sale  to  strangers  by  husband's  co- 
heirs—U  BR  (1907),  Budhist  law-Inheri- 
tance and  pre  emption.    No    I  col  :    257  P  II, 

18  By  right  of  vicinage,  in  respect  of  house 
property,   whether  obtains  in    Delhi   120  P  R 

1906  55  P  L  R  1907,  See    Punjab  Act  II  1905 
Pre- emption  Act  S  6. 

19  Cause  of  action  accruing  in  father's  life 
time  — Son's  right  to  claim  on  death  of  father — 
Voluntary  transfers — Right  of  pre-emption 
over  properly  previously  sold — Devolution  by 
inheritance. 

The  right  to  sue  for  pre-emption  upon 
a  cause  of  action  which  has  accrued  to  a 
person  in  his  lifetime  passes  at  his  death  to 
his  successors  on  their  inheriting  his  land 
which  gave  him  the  right  to  pre-empt.  49 
P.  R  1901,  95  P.  R.  1901,  7  A.  535  refened  to 
FAKIR  ALI  SHAH  u.    RAM  KISHEN     138 

p.  R.  1907-48  p.  W.  R.  1907=88  P  L-  R. 
1908 

20  Cause  of  action— Claim  by  co  sharer- 
Partition  of  joint  holding  after  sale,  but  be- 
fore suit.  Effect  of.  33  P.  R.  1902  See  Pun- 
jab Laws  Act  IV  of  1872  S.  12  (2). 

21  Chaks  not  constituting  villages,  pre- 
sumption as  to  the  existence  of  right  of  pre- 
emption upon  sales  of  land  in— Term  village 
in  Punjab    Laws'Act,  meaning  of.     21  P.  R. 

1906  col.  525  P.  II. 

22  Change  of  rule  as  to  existence  of  cus- 
tom no  ground  against  applicability  of  S.  28 
of  Punjab  Pre  emption  Act  1905  to  right  al- 
ready accrued.  131  and  143.  P.  R.  1907  See 
Punjab  Pre-emption  Act  II  of  1905  S.  23. 

28  C.  P.  0.  S.  115— S.  622— Decreed  pre- 
emptive price  paid  into  Court  by  pre  emptor. 
179  P.  L.  R.  1901  col.  1324  P.  I. 

24  C.  P.  C.  OXVII  R.  3— S.  153— Hearing 
fixed  on  a  holiday  with  the  consent  of  par- 
ties—Failure of  plaintiff  to  attend.     92  P.  R. 

1907  col.  1475  P.  I. 

25  C.  P.  C.  OXXR  14-S.  214— Pre  emp- 
tion decree— Appellate  Court,  Powers  of, 
when  dismissing  appeal  by  vendee.  104  P.  L. 
R.  1906  col.  1493  P.  I. 

26  Claim  based  on  vicinage  where  the 
pre  emptor  parted  with  his  own  property 
during  the  pendency  of  the  suit.  49  P  R 
1901.     See  Pie  emption   No  81  infra. 

27  Claim  by  co  sharer--Right  of  co-aharer 
who   parted  with    his  own   property  prior  ta 
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tho  institution  of  suit  aud  of  ono  acquired 
her  aliare  subri(  quent  to  tlio  saio  95  P  11  1901 
See   Pre  omp'ioi  "No  80  infra. 

5?8  Claim  lor— Of  l^evonuo  piiyirg  land — 
rowers  of  court.  73  P  \V  R  1907^10  PR 
1908  col:  1117  P  II. 

29  Claimant   and  vendee   tviiu  (qital  rights 

—  Y<"!idcc  C'wning  land  under  a  yrior  sale — 
Loss  of  ihe  land  under  a  pre  cmplion  dtciee 
;passcd   subsequently   to   insiil ution    of    he  suit. 

f  inco  Lbo  iiistilutiou  of  the  plaintiff's 
Buit  for  pro  eruption  the  vendi.os  lost,  under 
a  pre-emption  decree,  the  la)  d  which  they 
had  held  Id  the  vilhige  as  purchasiirs  under 
a  prior  sale,  and  wliich  they  claimed  gave 
them  pro  empLiou  right  equal  to  the  plain- 
tiiif. 

Fields  that  tho  effect  of  tho  decree  was 
that  the  vendees  could  not  be  recognized  as 
holding  laud  oo  the  dale  of  the  sale  in  dis- 
pute ill  the  present  case  and  tb*-  plaintiff's 
suit  must  he  d.  creed.  d6  P  R,  1902;  S  C,  49 
P  L  R  1902.  98  P  R  1902  ;  U  P  R  1903;  S  G 
75  P  L  R  1903,  30  P  R  1903,  note,  referred  to. 
KEHAR  SINGH  v.  MAHMAN  SINGH.  £5 
P.  R  1908  =  51  p.  W.  R.  1908  =  128  PL. 
E .  1S08 

30  Claimant  not  entitled  to  buy  land 
without  sanciion  of  collector  under  Punjad 
alienation  of  Land  Act-Claim  for  pre  emption 
not  mait.tai!  able.  15  P  R  1905.  Sec  Pre- 
emption No.  209    infra 

Z\  Concurrent  suits  for  pre-emption 
hvought  by  co-sharers  havit^g  equal  rights — 
Decree.  AWN  1905  P  o0=:27  A  465  col; 
662   PIl 

'32    Conditional  decree — Appeal— Purchaser 

—  Enhabctment  of  purchtise  money— Duty  of 
appellate  Court  to  extend  time  allowed  for 
payment  of  price  when  confirming  decree  of 
first  Court-Construction  of  decree  of  appellate 
Court  confiiming  decree  of  original  Court, 
but  silent  as  to  time  for  payment  of  purchase 
money.     48  P  R  1903  Sec  col  1492  P  I. 

33  Conditional  sale  of  agricultural  land 
—Application  of  right  of.  87  P  R  1906  See 
Punjab    Pre-emption    Act   II  of  1905. 

34  Consideration,  suit  for — Res  judicata 
— Ftaud~Pie  emptor's   rights — Pi.elatiunship. 

B  executed  a  sale  deed  in  favour  of  C 
ior  Rs^.  2,500  A  sued  them  for  pi-e  emption, 
atXvd  claimtdthe  property  on  payment  of  -R&-. 
1,400,  which  he  alleged  was  the  true  con- 
sideratioH.  B  stated  that  the  sum  of  -Rs-. 
2,500  entered  in  the  deed  was  the  true  con- 
Bideration  and  was  fully  paid  to  her,  A 
got  the  decree  on  payment  of  .Rs-.  1,400 
only.  Subsequent  to  the  decree,  B  sued 
C  for  recovery  of  B» .  1,000,  the  balance 
of  the  consideration  stated  in.  the  deed 
after  giving  credit  for  lis-.  100,  her  share 
of  expenses    in  the    pre-emption  case. 

Held,  that  the  question  what  B  had 
received  and  what  she  was  entitled  to  was 
res  judicata  between  her  and  0.  The  find- 
ing in  the  pre-emption  case  that  B  had  re- 
ceived ^s^,   1,400  wbich   was  the  true  coa- 


Pre-emptiou    (Contd.) 

sideration    for  the  sale-deed   barred   the  pre- 
sent RUit, 

Held,  further,  that  after  tho  decree  ia 
tho  pro-(  mption  oaRO,  the  pre  emptor  became 
tho  purchaser  a;  d  took  over  all  tho  rrghts 
and  liabilities  of  Ihe  vendor  and  the  present 
suit  bronght  by  B.,  for  recovery  of  a  portion 
of  the  alleged  cnnsidcration  ngainsfc  tho  re- 
spondent was*  not.  mainlftirjable,  AGHA  HOS- 
SAIN  V  WAZIR  KHAN.  8  0-  C-  283  See 
aho  No  2  supra. 

85  Cr))) tract.  See  Contract  No  106  and  108 
col.    616  ard  617  P  II. 

36  Contrnct  for  pre  emption  between  Hin- 
dus—Repugnance  to  the  doctrine  of  perpe- 
tuity,    11  M  L  J  132-  24    M  449  col.    265    P  I. 

87  Co-sharcr,  Srs  co  fharer  No  35  to  39 
col.  661-663  P  IT  and  No  43  col.  663  P  II  and 
No  54   col.   666  P  II. 

28  Co-sharer  in  mahal  — Proprietor-Right 
of— Share  in  mahal  consisting  of  separate 
chak  ^Non-residerco  in  village,  7  00  284 
See   Oudh    Act  XVIII   of  1876  Laws   Act  S  9. 

39  Co-fharer  —  Resvmed  rnua fi- holder — 
Wajib  ul  aiz—  Pre-emption  accepting  mortgage' 
money  Jrom  vendee— No  waiver  of  pre  imptive 
right. 

When  there  is  nothing  to  show  that  a  re- 
sumed miia-fi  stands  no  the  same  leval  with 
akhalse  land,  the  holder  of  such  tnuafi  can- 
not be  a  co-sharer  for  the  purposes  of  pre- 
emption within  the  meaning  of  the  wajih* 
ni  arz  which  confers  the  right  of  pre-emp- 
tion upon  hissadars.  The  mere  fact  that  pre- 
emptor  accepts  from  the  vendee  mort- 
gage money  due  upon  the  property  which  ia 
the  subject  of  preemption  does  not  amount 
in  law  to  a  waiver  of  his  pre-emptive  right. 
AHMAD  ALI  v.  NAJAMA-UL  NISSA.  2  A 
L  J  145. 

40  Cudom— Stranger— Father  of  one  of 
the   vendees   owning   land   in   the  village. 

Heidi  that  a  vendee  who  owned  no 
land  in  the  village  must  be  regarded  as  a 
'  stranger,'  although  his  father  possessed 
land  in  it,  and  the  other  vendee  having 
joined  a  •  stranger  '  in  his  purchase  lost  the 
right  of  pre  emption  v.'hich  he  otherwise 
possessed.  P  R  10  of  1884;  94  of  1895  and 
82  of  1880  followed.  RUKAN  DIN  v.  ILAM 
DIN.    100  PR  1900-11  PL  R  1901. 

41  Custom-  Plaintiff  and  vendee  having 
equal  rights.  18  P  L  R  1902.  See  Punjab 
Laws   Act  (IV  of  1872)    S  12   (2). 

42  Custom  — Gift  to  vendee  prior  to  sale. 
120  P  L  R  1906.     See  Pre  emption  No  1  supra. 

43  Custom-Burden  of  proof  — Kucha  Mas- 
iid  Khajur  of  Delhi  City.  67  P  R  1906-88 
P  L  R    1907    col.  308  P  II. 

44  Custom— Shops—  Bazar  Papran,  Katra 
Nihal   Singh,    Amitsar    City. 

Held,  that  the  custom  of  preemption 
in  respect  to  shops  ia  Bazar  Papran,  Katra 
Nihal  Singh,  of  the  City  of  Amritsar,  was 
established.  ATTAR  SINGH  u.|SANT  SINQH. 
13  P  R  1906  =  99  P  I*  R  1907- 

45  Custom-  Houses  —  Vicinage- Right  of 
site  tinder  iha  house  sold—Mohalla  Khajurar^ 
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wala  of  Jallundhar  City. 

Held,  that  a  custom  of  pre-emption  in 
respect  of  sales  of  houses  was  proved  to  exist 
in  Mohalla  Khnjurauwala  of  Jallandhar  City 
and  the  owner  of  the  eito  under  the  house 
Bold  haz  a  right  to  pre  empt  the  buildings 
under  thj  custom.  10  P  U  1902  ;  33  P  R  1885; 
75  P  R  1897  referred  to.  FATEH  MUHAM- 
MAD u.  KAHTMAN.  7P  R  1907-42  PW 
B  1907-104  PLK  1907. 

46  Custom— Oral  evidence  as  to  con- 
torts of  a  document— Mortgage  on  sale.  109 
PL  R  1907  col:    1864  P  II. 

47  Custom — Waiver — Pre-emptor  receiv- 
ing from  the  vendee  morfgige  money  due 
to  him.  39  P  L  R  1908  See  Fie-emption  No 
224  infra. 

48  Custom — Market  price— Good  faith — 
Biirden  of  proof. 

Held,  that  before  a  Court  proceeds  to 
assess  market  value  in  a  pre-emption  case 
and  to  call  upon  a  plaintilT  lo  pay  that, 
it  must  satisfy  itself  that  the  price  stated 
in  the  deed    vrta    not   fixed   in    good     faith. 

When  the  cousideration  for  a  sale  was 
an  old  debt,  most  of  which  was  interest 
and  the  land  sold  was  not  the  vendor's 
only  assets  and  he  did  not  appear  to  be 
insolvent  and  it  was  not  intended  by  the 
sale  to  wipe  of  all  vendor's  liabilities  to 
the   vendee. 

Held,  that  under  the  circumstances  there 
was  no  bad  faith  in  the  matter  and  the 
pre-emptor  must  pay  the  full  consideration 
for  the  sale  to'vendee  to  get  possession  of  the 
land  sold.  AJUDHIA  PERSHAD  v.  AHSAN 
ULLAH.  56PR  1907=91P  WR1907= 
68PLRJ908. 

49  Custom— Hindu  Nandan  Jats  of  Dau- 
Bha  tahail  Hoshiarpur  district.  81  P  L  R 
1908.    See  Pre-emption   No  184  infra. 

60  Custom— Houses— lloh&Wa,  Karor  Khan 
of   Jullundur  city. 

Held,  that  the  plaintiff  had  failed  to 
prove  that  the  custom  of  pre-emption  in 
respect  of  houses  existed  in  Mohalla  Karor 
Khan  of  Jullundur  city.  HAIDAR  ALI  v. 
GHULAMMUHAMM\D.     213  P  I*  R  1908. 

61  Custom— Andar  Shahr  Bazar  Peshawar 
—Vicinage— Burden  of  proof.  42  P  R  1903 
ool  2044  P  I. 

62  Custom — Contract— Fresh  settlement 
—28  A  642  See  Preemption     No     315    infra. 

68  Custom,  existence  ol  right  in  town 
in  respect  to  agricultural  land  assessed 
to  land  Revenue  Unao,  Hoshiarpur  Distract. 
51  P  R  1901  —  48  P  L  R  1901  Col  2101 
P   I. 

64  Custom,  Kasur,  District  Lahore- 
Village  community.  40  P  R  1902  See  Punjab 
Laws  Act  IV  of  1872  S  10  (a). 

65  Custom— Presumption— Town  and  vil- 
lage—Unao  Hoshiarpur  District.  38  P  L  R 
1907  See  Punjab  Laws  Act  IV  of  1872  S. 
10. 

56  Custom,  recorded  in  wajib  ul  arz,  in 
respect  of  the  transfer  of  a  haqiat  of  Uissedar 
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applies  only  to  co  parceners,  and  no  claim 
can  bo  maintained  in  respect  of  Ihe  sale  of 
arazidari  land-  5  A  L  J  447  (F  B)  See  Practice 
No  107. 

57  Custom— Sale  of  agricultural  land  to 
an  agricullurist—  Suit  by  a  m<mbf:r  of  the 
alienor's  tribe  —  Superior  right.  101  P  R 
1907  See  Punjab  Pre-emption  Act  II  of  1905 
S.  11. 

58  Custom  —  Sale  of  house  property  — 
Katra  Moti  Ram,  Amritsar  city.  Ill  P  R 
1906  Col  1475  P  I. 

59  Custom— Hale  of  houFQ  property-Mo- 
halla  Dassar,  Delhi  city,  IIG  P  R  1908  See 
Pro  emption    No  295  (q)  infra. 

60  Custom-Sale  of  residential  property 
used  for  business  purposes— Alteration  in 
the  nature  of  such  property.  122  P  R  190G 
See  Punjab    Laws    Act     IV     of     1872     S    11. 

61  Custom— Thoola  Nnsan,  Panna  Jaun- 
pal,  Bhiwani    Tcwn,    Hissar   District. 

Held,  that  the  custom  of  pre-emp'ioa 
was  not  proved  to  exist  in  Tboola  Norsan, 
Panna  Jaunpal  of  the  town  of  Bbiwani.— 
16  P  R  1902  and  No  237  of  1900  (uopublisbed) 
referred  to.  bIDHA  u.  PIRBHU  LAL.  71 
P  R  1902. 

62  Custom—  Wnjib-ul-ars-- Bules  of  tha 
Board  of  Revenue  for  the  sBttlevieyit  of  the 
Gorakhpur  &  Basti  District. 

Under  the  rules  made  by  ILo  Beard 
of  Revenue  the  Settlement  Officer  of  the 
Basti  District  was  required  to  record  a  cote 
of  every  custom  or  constitution  peculiar  to 
the  mahals  in  the  District,  and  where  pre- 
emption was  a  custom  or  constitution  pe- 
culiar to  a  mahal  the  Settlement  Officer  waa 
authorized  to  record  it.  A  record  so  made 
is  admissible  in  evidence.  RAMZAN  CHAU- 
DHRI    V.   ABDUL   GHANI.     A    W   N 1901 

p.  115. 

63  Custom— Customary  law  of  Hindus— 
See  Custom— Pre  emption  Col  786  P  II. 

64  Custom  of  the  Punjab— <Sfe  Custom 
of  the  Punjab*  Pre-emption  Col  795  to  820 
P  II. 

66  Decree  against  father— Suit  by  son  to 
contest  alienation  after  decree  in  the  pre- 
emption suit— Collusion-Costs-Coustoin.  73 
P.  L.  R.  1904  eel   2116  P. I. 

66  Decree  against  puichoser  in  suit  by 
pre-emptor— Vendee's  right  and  vendor's 
liability— Covenants  by  vendor— 111  P.  B. 
1908  col.  582  P.  II. 

67  Decree  — Appeal— Pre- emption  dicrce— 
Vendee  drawing  pie  emption  money  out  of 
Court  brfoic  decision  (  f  appeal. 

After  filing  further  appeal  against  a  dec- 
ree for  possession  of  property  passed  in  a 
preemption  suit  in  favur  of  the  pre  emptor, 
the  vendee,  defendant,  applied  ior  stay  of 
execution.  The  application  was  granted  on 
the  condition  of  his  furoisbii  g  security  for 
payment  of  interest  till  the  decision  of  the 
appeal  on  the  amount  of  the  purchase  money 
deposited  by  the  pre  emptor  in  Court.  Be- 
fore the  decision  of  the  appeal  the  veudeo 
drew  the  amount  out  of  the  Court. 
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Held,  that  by  80  doing  the  voorloo  lost 
his  right  of  appeal.  P.  R..  R2  of  1H08;  49  of 
18S2;  188  of  1HH8  rofcrred  to.  MIAN  PE- 
ROZ  UD-DIN  V.  SHIOIKII  GHULAM  UA- 
SUli     76  P  L.  R.  1906 

68  Decree- Appeal  —  Plaintiff  ooaaing  to 
bo  sharer,  effect  of--lS)a3  A.  W.  N,  83  25  A. 
421  col.  1755  P.  If. 

69  Decreo—Dv-oroe  not  providing  that  it 
would  bocomo  void  on  pro  emptor's  failure 
to  pay  purchase  money-  EfToct  of  failure  — 
167  P.  L.  U.  1903  S  C  53  P.  U.  1903  col.  1492 
P.  I. 

70  Dtcreo — Deposit  of  purchaso  money 
by  pleader  on  allegation  of  purchase  of  pre- 
empted pi-operLy--Suit  for  refund  of  pur- 
chase uioney — Guardian  and  Ward — Sabby 
Guardian.    105  P.  L.  U.  1907  ool.  80G  \\  I. 

71  Decree  for — Against  purchaser — Right 
of  purchaser  to  recover  from  vendor  the  loss 
sustained  by  him  in  the  transaction — Cove- 
Daut  for  tiLlc.     lU  P.  R.    1908  col.  582  P.  II. 

72  Decree  for— Obtained  by  a  person  in  a 
suit  to  which  the  plaintiff  in  the  second  suit 
was  cot  a  patty— Partition  — Part  of  land  re- 
maining joint  after  partition  -Effect  of  parti 
tion  as  to  right  of-Village  commuDity,  mem 
bars   of.     7  0  0  1.    See  Oudh  Lav/s  Act. 

78  Decree  for— Sale  of  decree  to  a  stranger 
— Right  of  pra-emptor  to  challenge  such 
transaction — Sale  of  immovable  property.  94 
P  R  1902   col.  800   P  I. 

74  Decree,  form  of.  llMLJ13a-24M 
449-001.  265  P  I. 

75  Decree  for  —  Payment  of  decretal 
amount  into  court  by  pre  emptor— Sale  dec- 
lared invalid  as  against  reversioner  of  vendee 
113  P  L  R    1902  col.  1097   P  I. 

76  Decree-Limitation  for  execution.  1902 
AWN  60-24  A  300  col.    19S8.    P  I. 

77  Decree— Mortgage-Costs  sot  off-Decree 
in  pre  emption  suit— Payment  into  Court-  3 
A  L  J  804- A  W  N  1906  P  198- 2,a  A  676  qoU 
682  P  II. 

78  Deed  purporting  ta  rectify,  some  mis- 
takes  regarding  numbers  and  plots  of  land  sold 
vnder  a  previous  deed,  but  stating,  no  consi- 
deration for  rectification,':  suit  for  pre  emption 
of  new  plots  in— Limitation. 

On  5th  June  1895  the  vendor  executed 
a  deed  of  sale  of  certain  plots  of  land  in 
favour  of  the  vendee.  Certain  numbers  with 
areas  were  given  as  those  of  the  plota  sold. 
Subsequently  on  18th  July  1902  the  vendor 
executed  another  doouraant,  in  which  it  was 
stated  that  a  mistake  had  been  made  in, the 
deed  oi  5bh  June  1895,  which  did  not  con- 
tain the  txact  area  and  particulars  of  the 
laud  which  had  been  actually  sold  purport- 
ed to  give  the  actual  numbers  and  areas.  The 
plaintiff  claimed  the  right  of  pre-emption  in 
respect  of  the  plots  whioh  were  entered  in 
the  latter  document,  but  not  referred  to  in 
the  former.  It  was  cot  stated  that  there  was 
any  consideration  for  the  execution  of  the 
second  documenf. 

Held,  tuao  Lhe  dted  of  18th  July  1902  wag 
not  a  sale  deed  as  it  did  purport  to   transfer 
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anything  to  the  vendee  for  a  prioe,  and  that 
the  suit  was  barred  by  limitation.  HARPAIJ 
SINGH  V.  injIiANG  BAHADUR  AND 
OTHERS.     80  C  288. 

79  Definition  of  compromise  of  suit  for 
pre  emption — Suit«for  pro  emption  on  such 
Gompromiso  decree.  190;J  AWN  63-25  A 
a34    col,    356  P  II. 

80  Effect  of  pre  emptor'^s  divesting  himself 
of  propeity  which  gave  him  right  of  pre-emp- 
tion. 

Where  the  person  entitled  to  claim  pro- 
perty by  right  of  pre-emption  by  reason  of 
his  being  a  oo  sharer  in  it  makes  a  gift  of  his 
share  neither  he  nor  his  donee  can  pre-empt 
any  part  of  the  property  when  the  gift  £a 
made  subsequent  to  the  sale  of  the  share 
claimed.  I  L  R  10  All.,  47>!  W  N  All  1899  p. 
127  ;  I  L  R  ai  All  441;  7  a  1 1  107  at  p.  p.  lia 
and  535  ;  20  All,  148,  P  R,  136  of  1894,  re* 
ferred  to. 

The  term  sharik  in  a  Wojib  ul-aiz  applies 
to  mala  agnates  only.  P  \i  89  of  1S39  fol- 
lowed MUHAMMAD  AYUB  KHAN  v. 
RUREl  KHAN.  126  P  L  R  1901  =  95:  P  R 
1901. 

81  Effect  of  pre  emptor  divesting^  himself 
of  the  proprietary    right  in  his  propf.riy. 

A  plaintiff's  suit  for  pre  einpuoa  ought 
to  be  dismissed  where  during  luo  pendency 
of  the  suit  he  divests  himselt  of  the  proprie- 
tary right  in  the  property  which  gave  him 
the  right  to  claim  praemptian.  10  All  472 
and  21  All  411,  referred  to.  ATMA  RAM  v, 
DEVI  DYAL.  157P  L  R  1901=49  P  R 
1901. 

82  Effect  of  partition  an  the   applioatioa 
of  a  vendee   on  the   rightiof  the  pre-emptor. 
ao  P  L  R  1902-S  C  ,aa  P  R  1902.    See  Punjab^' 
Laws    Act  (lY    of  1872)  Section  12  clause  (a>. 

83  Evidence  of— Custoin~Fte-emption— Im- 
memorial Gu  810711— Proof. 

A  village  came  into  existence  some  time 
after  1846.  In  1869  an  entry  was  made  ia 
the  Settlement  papers  of  the  existence  of 
a  custom  of  pre-emption.  This  was  followed 
by  another   entry  in  1885  to  the  s^ma  effect. 

Eeldy  that  the  custom  bad  existed  for  Sk. 
sufficiently  long  period  to  entitle  the  Courts 
to  give  effect  to  it  as  a  rule  of  law  binding  up- 
on persons  to  whom  the  custom  applied. 
17  All,  87;  W  N.  All,  1905  p.  266;,  23  Bom, 
666.,  followed. 

To  establish  the  custom  it  v\ as  not  ne- 
cessary to  prove  that  the  custom  was  im- 
memorial in  the  sanaa  of  the  rule  of  the 
English  Common  Law  on  the  subject.  LaKH- 
RAJ  BHARTHl  V  ANRUDH  TIWARI.  28 
A  4J?4-WN  A,  l&OS,  P80. 

84  l^.xcliaaga  of  properties-Pre-emption.  16 
P  L  R  1901.  See  Punjab  Laws  Act  1872  Sec- 
tion   9. 

85  Exchange  of  parts  of  property  liable 
to-Daring  suit  for— Binding  nature  of  ex- 
ohage  on  pre  emptors.  10  O  C  36iJ  col.  1452 
P  II. 

86  Existence  of  a  right  of  -No  defence  ta 
a  suit  lor  gogsessian.    ^7  A  78  cgl.   18i3.  P,II 
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g7  Fictitious  price  nntered  in  sale  deed  — 
Fair  market-value.  4  0  0  158.  See  Oudh 
Bent  Act  XXII    of  IRBG  No  45. 

88  Fictttiiiis  price,  evidence  as  to  — Burden 
cf  proof  as  to  price  fixed  in  cjood  faith-  Dpi' 
nion  of  vjUness  as  to  inarket-value  of  property 
^Evidence  Act  {I  of  1872),  s  45. 

In  a  pre  emption  suit  to  prove  the  fact 
of  the  price  being  fictitious  in  the  sale-deed, 
very  slight  evidenci  is  required  on  the  part 
of  the  plaintifi. 

The  opinion  of  a  witness,  not  examined 
as  an  expert,  as  to  the  market-value  of  the 
property  is  irrelevant  under  s  45,  Evidence 
Act.     DWARKA    v.    LUDAR,     4  0  C  247- 

89  First  demand —Talab-i-raavvafibat  — 
Power  of  General  attorney  to  make  first 
demand— Pleadings— Proof  that  person  is 
general  attorney — Practice  — A  W  N  (190G), 
177-3  A  L  J  798—28  A  691  See  Pleading 
No  47. 

90  Fraudulent  concealment  of  right  to 
Bue-Burden  of  proof.  34  P  R  1904  ool  1771 
PI. 

91  Fraudulent  transfer  by  vendue's  husband 
Plaintiff  defrauded  by  Jhe  transfer  — Vendee^ s 
husband  estopped  f torn  pleading  the  truth  of 
the  transfer  —  Estoppel. 

'El.  sued  N,  the  vendor,  and  F,  the  vendee. 
for  pre  emption.  F  pleaded  that  her  hus- 
band H  in  order  to  defraud  his  creditors, 
executed  a  ficiitious  deed  of  sale  of  the 
property  in  favour  of  N,  who,  in  his  turn, 
executed  a  fictitious  deed  in  her  (F's)  favour, 
and  her  ^husband  was  the  owner  and  in 
possession  throughout.  H  was  made  a  defen- 
dant, who  made  the  same  defence.  It  was 
found  that  the  plaintifi's  father,  now  repre- 
sented by  the  plaintiff,  was  one  of  those  ac- 
tually defrauded  by  the  fraudulent  transfer 
made    by    H. 

Held,  that  H  was  estopped  from  deny- 
ing the  truth  of  the  transfer.  The  title 
having  thus  vested  in  N,  his  sale-deed  to  F 
conveyed  a  title  to  her  which  gave  rise  to  a 
claim  for  pro-emotion  by  the  co  sharers. 
MUSAMMAT  FAllHAT-UN-NISA  v.  EJAZ 
ALT,  IOC,  388. 

92  Gazatted  holiday,  period  fixed  for 
payment  expiring  on  — Delay  duo  to  official 
oversight— Question  of  compliance  with  the 
decree,  right  of  appeal  — Power  of  Court  to 
extend  period  of  payment-  Appeal  treated 
as  revision.     11  0  (J  144  See  Practice  No  9S> 

98  Grove,  co  sharers  in— Position  of  co- 
Bharersi^after  partition — Member  of  village 
community  not  residing  in  the  village  in 
which  he  has  rights  in  land,  7  0.  U.  19  col 
663    P  II. 

94  Grve-holder— Owner  of  land  on  which 
a  grove  stands,  a  co-sharer— Government 
revenue,  nonpayment  of— Co  sharer,  mean- 
ing  of.     10  O  C  86   col   662  P  II. 

96  Grave,  purchaser  of — Sharer—Pur- 
chaser of  plot  of  grove  land. 

Held,  that  a  person  who  buys  a  plot  of 
grove  land  in  a  village  does  not  become  a  co- 
Bharer  in  the  village  so  as  to  entitle  him  to 
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enforce  a  ri^'ht  of  prr-emptinn  under  the 
wnjlb-ul-are  which  conf'rs  ^llch  rif/ht  upon 
CO  fharers.  IG  Al!,  412  W  K  All,  l'J()f>.  p  2J9 
rpfprrrd  to.  MUHAMMaDaLI  v  UL'ICAM 
KUNWAR.  2AL  J288-1905A  W  N264 
=  28  A  246 

96  Hiba-bil  ewaz— Mahomedan  Law  of — 
Sale  on  price,  meaning  of.  IOC  75  col  1118 
P  II. 

97  Hiba  bil-ewaz— Oudh  Laws  Act.  4  0. 
C  196  col    1117   P  II. 

98  Hindus  in  Benares  cih  <-^Pre»empfion — 
Muhcmmndan  Law-  Hindu  parlies — De- 
mands- Statement  of  claim 

In  a  pre  emption  suit  where  the  parties 
were  Hindus. 

Held  that  in  the  absence  of  any  allega- 
tion or  proof  as  to  any  custom  different  from 
or  not  CO  extensive  with  the  Muiieramadan 
Law  of  pre-emption  that  law  must  be  np- 
plied  to  the  case.  W  N  All.  1905,  p  190  ^  2 
Ail  L  J,  482;  N  W  P,  H  C  Rep,  (F  B.)  ]866. 
67,  vol  I  p  128  ;  N  W  P  H  C  Rep.  1875,  p  I 
referred  to. 

V/hore  the  words  used  by  the  pre  emptor 
wore  "  I  have  a  claim  for  pre-emptiot)  oa 
this  house.  If  any  one  else  purchases  it,  I 
shall  bo  put  to  inconvenience.  Go  at  this 
very  moment  and  take  the  money  from  She- 
shi  Bhuahan  Sircar  and  tell  Ram  Charan 
and  Chakauri  Devi  to  return  the  house  by 
taking   the  money" 

Held,  that  the  words  used  were  sufficient 
to  prove  the  deman(I,  and  the  concluding 
portion  of  the  statement  of  the  pre-emptor 
evinced  a  desire  on  her  part  to  avail  her- 
self of  the  right  If  the  v/ords  used  by  her 
had  been  a  mere  statemert  of  the  fact  that 
she  had  a  claim  for  pre-emptior,  they  would 
cot  have  been  sufficient  to  pati^fy  the  re- 
quirements of  the  Muhammadan  Law. 
GHAKaURI  DEVI  V.  SUNDaRI  DEVI, 
8  A  L  J.  338- W  N  A,  1906  P  144. 

99  Pre  emption  — Hindu  loidow's  right  of 
pre-emption  in  n.^i^ect  of  property  held  as 
widow's  estate  as  wcU  as  under  a  vAtl  executed 
by  her   husband 

A  pre  emption  suit  was  filed  by  the 
widow  of  one  1',  a  co  sharer,  who  died  after 
the  sale  but  before  the  suit.  The  widow  held 
not  merely  the  widow's  estate  in  her  hus- 
band's property,  but  also  as  a  devise  under 
his   will. 

Held,  that  the  widow  was  entitled  to  a 
decree  for  pre-emption.  MQSAMMAT  MUNA 
KUAR   V.   ABDHUT   SINGH,    7  0  C- 158- 

100  Hindu  joint  family  — Attestation  of 
sale-deed  by  father-Son's  right  of  pre-emption. 
1    O  C    i^52  col    1387  P  II. 

102  House— Mohalla  Masliad  in  Sonepufc 
town  in  Delhi  District— Evidence— Instances. 
85  P  L  R    1906  col;  802  P   II. 

103  Hundis  in  Gujarat  bow  far  subject 
to  all  the  restriction  imposed  by  Mahome- 
dan Law- Onus  of  proof.  4  BLR  811  See 
No.  169  infra. 
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104  Incidopt  to  m'^rtgage,  and  one  aris- 
ing utidcr  n  ootitrnct  -Qua^ro.  11  M.  L.  J. 
13^^:24  INT  449  col:  205  P  1. 

106  Interest  of  cooccupaut  in  survey 
nunibor  sold  by  auction  to  satisfy  mortgage 
decroo  against,  it  — Wliotbor  co  occupant  can- 
claim  pre-emption  regarding  such  property. 
4  N  L  11  138  col:  175  P  II. 

107  Interpretation  of  document  —  Suit 
for  —  iMortgago  by  conditional  sale  — Cause  of 
ftctiou.     27  A  12,  col:    355  P  TI. 

108  Joint  owner,  sale  of  bis  share  by- 
Subsequent  mortgage  of  the  remaining  pro- 
perty by  the  other  joint  owner— Mortgage 
really  a  sale— Whether  latter  joint  owner 
has  right  to.  145  P  R  190G-109  P  L  R  1907 
col:    1864  p  II. 

109  Jurisdiction— Notice—  Amount  to  be 
entered  ia-Interest— Costs.  20  C  103  col : 
1417  p  II. 

110  Jurisdiction    of  Court  tc   pass   decree 
for    pre  emption    when  the  sum   payable    ex 
ceeds   the  Court's  pecuinary  jurisdiction.     46 
P  R  1908  col:   1417  P  II. 

111  Jurisdiction  of  sale  offic&r  to  sell  in  con- 
trave.ntion  of  the  order  passed  by  the  Court  exe- 
cuting the  d-cree— Invalid  sale  in  execution  of 
decree— Sale  in  spite  of  the  order  staying  the 
sale,   effect  of. 

The  plaintiff  claimed  pre  emption  on 
the  ground  that  be  was  a  co  sharer  iit  the 
mahal  iu  which  the  share  sold  was  situate. 
The  defence  was  that  the  whole  share  of  the 
plaiutif!  having  been  previously  sold  up  in 
execution  of  a  decree  against  him  he  was 
not  a  co-sharer  and  as  such  entitled  to 
pre-empt. 

It  was  found  that  the  officer  conducting 
the  sale  had  wrongly  sold  up  the  entire 
share  of  the  plaintiff  in  ignorance  of  an 
order  to  the  Court  executing  the  decree 
stayirg  the  sale  of  the  whole  share  and 
directing   only  a  portion  hereof  to    be  sold. 

Hrld,  that  the  sale  of  the  entire  share 
was  invalid,  the  officer  conducting  the  sale 
having  no  jurisdiction  to  sell  in  contraven- 
tion of  the  order  of  the  Court  executing  the 
decree  and  therefore  the  plaintif!  was  still 
a  co-sharer  in  the  mahal  and  as  such  entitled 
to  claim  pre-emption.  12  A  96,  21  C  66  PC) 
21  A  140  referred  to.  RATAN  SINGH  V. 
DUL^R  SINGH.    90  0  289. 

112  Limitation.     120  P.  L.  R.,  1901  col: 
1608  P  II. 

113  Limitation  Act— Arts.  10,  120— Mistake 
in  sale- deed— Compromise  decree. 

A  claim  for  pre-emption  is  a  claim  in 
respect  of  a  sale  and  is  governed  by  Art.  10 
of  the  Indian  Lim.  Act,  Sch.  II.  even  where 
the  sale  deed  dees  not  correctly  describe 
the  properly  sold.  A  right  of  pre  emption 
does  not  arise  upon  a  transfer  effected  by 
virtue  of  a  decree,  though  the  decree  is 
passed  upon  a  comprcmise.  25  A  334  foil. 
INTIZAR   HUSAIN  t;.  JaMNA   PRASAD.    1 

A  L  J  247- 

114  Limitation  -  Pre-emption— Property 
transferred   to  pre-emptor   having  right  in- 
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ferior  to   plaintiff— Sale   or  substitution.    86 
P  L  R  1905  col:  1818  P  I. 

115  Limitation  -Suit  for  preemption- 
Date  of. registration,  meaning  of.  12G  P  L  R 
1906—92  P  Rtl906  col:  494  P  T. 

116  Limitation— Pro  emption—  Mortgage 
by  way  of  conditional  sale.  112  P  L  R  J90G 
-11    P  W  R  3  906  col:  1918  P  I. 

117  His  pendens  — Suit  for  — Sale  by  the 
original  vendee  to  a  pre-emptor  with  supe- 
rior rights  during  the  pendency  of  a  prior 
suit  by  other  claimants  with  inferior  rightSi 
26   P  R  1908  Col:    1613  P  II. 

118  Local  custom — Eisentials — Both  par- 
ties Hindus— Right  of  non  residents — Hindua 
of  Behar— Invalid  Sale.  9  C.  W.  N.  874  ool : 
736  P   II. 

119  Mohamedan  Law— pre-emption.  Sea 
Mahomedan  Law— Pre-emption  ool:  1680 
to  1683    I*  II. 

120  Market  value— Good  faith. 

Where  property  is  sold  in  payment  of 
previous  debts  of  whatever  amount  duo  by 
vendor  to  the  vendee,  it  cannot  be  said  that 
the  price  is  fixed  otherwise  than  in  good 
faith,  if  the  creditor  really  and  bona  fide 
accepts  the  transfer  of  the  property  in  full 
discharge  of  the  vendor's  liabilities.  But 
when  the  disparity  between  the  market-value 
of  the  property  and  the  sum  in  satisfaction  of 
which  it  is  accepted  is  very  great  and  the 
debtor  is  clearly  insolvent,  and  the  property 
in  question  taken  in  satisfaction  is  practi- 
cally his  only  asset,  the  market-value  of  the 
property  is  the  obvious  test  of  the  value  o! 
the  consideration  paid.  It  cannot  be  laid 
down  as  a  general  principle  that  the  value 
of  every  debt  admitted  by  the  debtor  to  be 
due,  is  necessarily  less  than  the  legal  liabili- 
ty. VIR  BHAN  V.  MATTU  SHAH,  p  R 
No.  77  Of  1901. 

121  Market-value— Burden  of  proof  of— 
Decree  in  absence  of  proof  of  market  value. 
6    0  C  327  col;  225  P  I. 

122  Market  value— Price  actually  paid  by 
Vandee. 

The  price  actually  paid  by  the  vendee 
is  in  general  the  best  evidence  of  market 
value  at  the  time  of  the  sale.  P  R  102  of 
1890  referred  to.  AKHUND  ABDUL  KHA - 
LIK  KHAN  V.  RUP  CHAND.  54  P  L  R 
1904. 

123  Member  of  the  village  community -Under- 
proprietor — Right  of  under-proprietor  to  pre- 
empt a  mihal  sold  by  a  proprietor. 

Held  that  an  under-proprietor  is  a  mem- 
ber of  the  village  community  within  the 
meaning  of  Section  9  of  the  Oudh  Laws  Act 
and  as  such  has  a  right  of  pre-emption  under 
clause  8  of  the  said  section.  DRIG  BIJAI 
SINGH  V.  THE  DEPUTY  COMMISSIONER 
OF  GONDA.    W  N  A  1802  P  106. 

124  Mortgage  by  conditional  sale — Fore- 
closure— Suit  for — Limitation  —  Time  from 
which  period  begins  to  run.     103  P  R  1901. 

125  Mortgage  by  vendee — Pre- emption — Sal6 
—  Vendee  creating  charge  on  properly  sold—' 
Liability  for  charge  after  deorCQ    by  right   ^ 
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pre'einption. 

TLo  vendeo  borrowed  money  on  the 
Bcourity  of  tlao  land  purobaseel  by  him,  tho 
inortgago-deed  providing  tbat  in  the  ovont 
of  the  laud  being  claimed  in  pro  emption,  tho 
mortgage  Bbould  bo  paid  off  out  of  tho  salc- 
procecdd.  The  property  was  transferred  to 
the  pre-cmptor  under  a  decree  of  Court  on 
his  doposiling  tho  price  in  Court,  which  was 
withdrawn  by  tho  vendee.  The  mortgagco 
Bued  the  pro  emptor  for  a  declaration  that 
the  land  was  subject  to  his  mortgage. 

Held,  by  Robertson  and  Harris,  JJ.  (Clark 
0  J,  dissenting),  tbat  the  mortgage  being  void- 
able at  tke  option  of  the  pro  emptor,  the 
plaintiff'H  suit  must  bo  dismissed.  BOGIIA 
SINGH  V.  GURMUKH  SINGH.  93  P  R 
1902. 

126  Mortgage— Mabomedan  Law— Eflect 
of  mortgage  of  the  pro  cmpted  property  by 
pro-cmptor  decree  holder.  A.  w/N.  1901 
P.  183  col., 1681  P.  II. 

127  Mortgage  —  Mortgage  by  conditional 
sale— Cause  of  action  when  sale  becomes  ab- 
solute—Custom  —  Wajib  ularaz. 

The  pliiinJifls,  co  sharera  in  a  village, 
aued  for  pro  emption  in  respect  of  a  mort- 
gage of  conditional  salo  after  the  mortgage 
had  been  foreclosed  and  the  sale  declared 
absolute  and  the  mortgagee  was  put  in  pos- 
session. The  suit  was  based  on  custom  as 
evidenced  by  the  Wojib  ul  arz.  At  the  time 
when  the  mortgage  was  effected  the  Wajihul- 
ars;  in  force  of  the  mihal  which  was  then 
undivided,  contained  the  following  provi- 
sion :  — 

"Should  a  aharer  of  any  patli  sell  his  share, 
he  will  sell  it  first  to  subordinate  sharers  ; 
if  they  refuse  to  toke  it,  then  to  tho  sharers 
in  the  paiti,  and  if  they  also  do  not  take  it, 
then  to  the  proprietors  of  tho  malial  ;  and  in 
caso  of  refusal  by  all  the  sharers  before  men- 
iioned,  lio  shall  have  power  to  transfer  it  to 
a  stranger.'' 

Before  the  sale  became  absolute,  tho 
mahal  was  partitioned  and  the  Q3w  record 
of  custom  of  pro  emption  was  to  the  follow- 
ing effpct : — 

*' Should  a  sharer  sell  his  sharo  ho  will 
sell  it  first  to  his  subordinate  shares,  after- 
wards to  a  sharor  in  the  mahal,  and  in  case 
of  refusal  by  the  sharor  in  the  mahal,  to  a 
sharer  in  the  old  mahal. 

Tho  lowor  appellate  Court  digrnisscd  the 
suit,  holding  tbat  no  right  of  pro  emption 
could  arise,  because  t!io  change  of  tranaac- 
tion  from  ono  of  raortgago  to  ono  of  absolute 
lalo  merely  followed  as  the  legal  result  of 
oventa  contemplated  by  the  contract  of  con- 
ditional sale,  and  mortgages  were  not  dec- 
lared by  custom  subject  of  tho  right  of  pre- 
emption. 

Held,  that  the  suit  being  based  on  cus 
tom  as  evidenced  by  the  reoordsof  rights  the 
plaintiff  v/as  entitled  to  a  decree. --3  All.  610, 
followed:  14  All  ,  341,  20,  All.,  103,  distin- 
guished. RAN  BAHADUR  RAI  v.  PAR 
MASHAB  BHARTI.    A-  W.  N*  190i3   P  164. 
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128.  ^lorlgago—Mortgago  by  owncr--1003 
A.  W.  N.  83,  25  A  421  col.  1755   V.  II. 

129  Mortgiigc  — Mortgage  money  fraudu- 
lently understated  — Claim  of  pro-cmptor  dec- 
reed at  a  lowor  figuro— Suit  by  morlgRgoea 
against  mortgagor  to  recover  tho  diffcrenoa 
-Estoppel.  1U02  A  \V  N  149-24  A  5142  col 
971  P  II. 

130  Mc'Vlgige  with  pre- emptor— Ills  receiv- 
ing mortgage  money  from  vendee — Waiver  of 
pre- emption. 

Tho  property  claioacd  by  tho  plaintiff 
by  right  of  pro  emption  was  mortgaged  with 
him,  and  ho  without  protest  accepted  tho 
mortgage   money  Irom   tho  vendee, 

Held,  that  tho  plaintiff  mu3t  bo  doomed 
to  have  waived  his  right  to  pre  cmpt.  138 
P  R  1888  referred  to.  MEHTA  CilAND- 
RAS  V.  MALIK  ITBAR  KHAN.  164  P  L 
R  190G. 

See  A  L  J  115  No  100  infra. 

131  Mortgage  or  sale— Construction  of  do 
oumont.     127  l^  L  R  1902  col  222  P  I. 

132  Mortgage,  redemption  of  whicli  unlike- 
ly-Sale. 

A  pre  emptor  alleged  in  hig  plaint  that 
the  deed  in  suit  was  really  not  a  mortgago 
but  a  sale.  The  terms  of  the  deed  were; — 
That  the  mortgago  shall  not  bo  redeemable 
for  55  years,  and  then  only  if  tho  mortgagors 
shall,  on  tho  expiration  of  the  54Lh  yoar, 
give  notice  in  writing  to  tho  mortgagooa 
of  their  desire  to  redeem,  and  shall,  on  tho 
very  day  the  cerm  of  SoLh  year  expires,  pay 
the  mortgage  money,  and  that  if  tho  murt- 
gagors  shall  fail  to'^giva  such  notice  or,  if 
having  given  such  notice,  they  shall  fail  to 
pay  the  mortgage  monry  on  such  d:s.y,  thea 
the  mortgagors  shall  cot  bo  entitled  to  redeem 
for   a   further    term  of  55  years. 

BQld,  that  tho  facts,  that  the  parties 
to  the  transaction  iutoutior.aliy  arranged  thab 
the  terms  of  tho  mortgage  should  bo  such 
that  redemption  v/ould  bo  unlikely,  could 
not  alter  the  real  nature  of  tho  tr.wisactioq, 
and  convert  what  was,  and  what  was  in- 
tended to  bo  a  mortgage,  though  oco  of 
which  redemption  was  most  unlikely,  into  % 
a   sale-DHAN   SINGH   v.   BODH     SINGH, 

8  0  G  213 

133  Mortgage  — Unregistered  deed  -Sale  of 
—  Property  hypothecated  — Purchaser  having 
notice  of  the  mortgago — Property  pro  emp- 
ted  by  the  defendant- Whether  not. 03  to 
pre-emptor  nooessary.  5  A  L  J  112— A  VY  N 
(190S),  42—3  M  L  J  223  col  492  P  I. 

134  Naturo  of  right  of  — See  Punjab  Lawa 
Act,  1372,  S,  12  (b)— '  Order  of  relationship' 
74   P  R  1903. 

135  Notica — Omission  to  issue— Fraud- 
Equity  of  redemption — Physical  possossioQ 
—IOC  2G22  Qui  1771  P  I. 

136  Notice  to  pre-emption  —  Waiver  of 
right— Suit  by  pre-emptor  as  an  occupancy 
tonant-22  P  R  1901— 6^0  Puujal  Lawj  Act 
S.  10. 

137  Notice  to  publie  ofiiocr— Vtudor  nob 
ucsesaary    party   iu,prQ-emf tiou     suit— Dij- 
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misBal  of  pre  rmption  suit  for  non-joindor 
of  vnndor— Objootion  as  to  want  of  Notice 
undor  S.  424,  to  be  takoa  only  by  Secretary 
of  State— Money  Buppliod  for  litigation  in 
a  pio-omptiou  suit  by  third  person  — Cost 
of  improvomont— Cost  of  stamp  paper  requir- 
ed for  salo-dcod  —  Us.  fructiuu-y  mortgage 
cannot  plead  his  mortgage  as  a  sheild  when 
be  himself  is  a  purchaser — Charge,  keeping 
alive   of— 10  0  C  49  Col  1200  P  I. 

188  One  sale  deed  evidencing  two  distinct 
transactions  of  sale  —  Right  to  sue  for  pre- 
emption  in  respect  of  only  one  of  the  proper- 
tics. 

Where  a  single  deed  of  pale  is  executed 
in  respect  of  two  different  properties  evidenc- 
ing two  distinct  transactions,  the  deeds 
describing  the  two  propert.ies  soparlely  and 
fixing  separate  prices  for  each,  it  is  com- 
petent for  a  person  who  can  claim  pre- 
emption in  respect  of  both  the  properties 
to  sue  for  pre-emption  in  respect  of  eitlncr 
of  the  properties,  LAOHMAN  v.  TULSI  HAM. 
S  A  L  J  199. 

189  Oral  offer  of  sah—Oudh  Lows  Act 
{XVIII  of  1876),  S  10-  Oral  offer  of  sale- 
Waiver —  Notice  — luadmissibilily  of  oral  evi 
dence. 

In  a  suit  for  pre-emption  the  defendant 
pleaded  that  before  the  execution  of  the  sale- 
deed,  the  plaiiitiff  was  given  verbal  informa- 
tion coniiuually,  but  the  plaintiff  had  no 
money,  and  declin*  d  to   purchase  it. 

Held,  that,  in  the  absence  oftsome  posi- 
tive act  on  the  part  of  the  pre  emptor  by  way 
-of  discharging  the  vendor,  mere  omission  or 
refusal  to  accept  an  oral  offer  of  sale  does 
not,  of  itst  If,  constitute  a  waiver  of  the  r'ght 
of  preemption,  or,  dispense  with  perfor- 
mance of  the  obligation  te  serve  a  written 
notice  under  s  10  of  the   Oudh  Laws  Act. 

Held,  also,  that  oral  evidence  of  notice 
prescribed  in  s  10,  Act  XVIII  of  1876,  is  iu- 
admissibls. 

Held,  therefore,  that  the  plaintiff  was  en- 
titled to  succeed.  MARY  AM  EEGAM  v. 
TIKA    IOC,  254. 

140  Oral  sale  of  j  )int  undivided  share  in 
property — Physical  possession.  14  P  R  1904 
—8  C  140  PL  R  1904    col   1266     P  I. 

141  Othidar's  right  of-Malabar  Law,  1838  P 
I— Plaintiff  failing  to  prove  plaint  mortgage 
may  be  given  a  dtcree  on  mortgage  admitted 
by  defendant.     17  M  L  J  3i'9   cul  1833  P  II. 

142  Owner  of  grove  land  not  assessed  to 
revenue  cannot  resist  co-sharer's  suit  for 
4  A  L  J  541  col  1384  P  I. 

148  Owner  of  piots  of  laud  in  abadi, 
whether  a  co-sharer— Oo-sharership,  test  of 
liability  to  be  sold  up  for  arrears  of  revenue. 
— Right  to«  pre-empt  as  a  member  of  vil- 
lage community— Sale  to  a  stranger  with 
out  specification  of  share.  10  l>  G  225  col 
671  P  II. 

144  Owner  of  separate  chak  in  mohal 
right  of,  to  pre  empt  —  Co-sharer  of 
mahal— Non-resident  co-sharers,  See  Oudh 
Laws  Aci  XVIII  oj  1876  Q,  9, 
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145  Partition  of  village — Different  mohals 
—  Right  of  a»8harc-liolder  in  one  mahal  to 
pro  empt — Property  sold  in  different  ma- 
hals.     2  A  L  J  201  ool  550  P  ll. 

146  Partition  of  village — Effect  of — Oua* 
torn- Not  litvblo  to  modification,  4A  LJ 
137-  A  W  N  (1907),  392,  29  a  295  col  737  P  II. 

147  Partition  of—  Wajib  ul-arz — PartitiOT^ 
of  village  into  mahals  —  P rcvioua  and  subse- 
quent Wojib  ul  arzes  recording  same  custom  on 
pre  emption. 

On  partition  of  village  into  several 
mahals  a  new  woj  b-ul  arz  was  prepared  foe 
each  of  the  new  mahals,  and  these  wajib-ul* 
nrzoa  recorded  the  custom  of  pre-emption  as 
it  previously   existed. 

Held,  that  tlie  proprietors  of  the  village 
had  the  same  right  of  preemption  as  they 
had  before   partition. 

The  word  villoge  (mauza,  "deh  or  gaon) 
as  used  in  connection  with  the  custom  of 
pre-emption  should  be  inter  preted  in  its 
ordinary  sense  and  should  not  be  taken  to 
be  synonymous  with  "  mahal ''  22  All.  9 
approved.  W  N  All.  18P2,  p  100,  7  All,  772. 
17  All.  226  referred  to.  AUSERI  LAL  v.  RAM 
BHAJAN    LAL.     W  N  A  1905  P   US- 

1.48  Payment  of  decretal  amount  into 
Court  by  pre  emption— Sale  declared  invalid 
as  against  reversioner  of  vendor-Order  allow- 
ing withdrawal  of  purchase  money — 76  P 
R  1902—113  I'  L  R  1902  col  1097  P  I. 

149  Payment  of  purchase  money  by  pre- 
emption in  Court— Attachment  by  his  credi- 
tor-21  P  R  1902  col    1324  P  I. 

ioO  Paymcj. t  of  purchase  money  by  pre- 
empior  into  Ccuit — Decree  in  favour  of  pra- 
emplor  withdrawal  of  purchase  money  by 
vendee  effect  of  — Vendor's  right  cf  appeal 
— 16  P  R  1S07  col    1339   PI, 

151  Perfect  partition— Right  of  ovyner  of 
one  mohal  to  pre  empt  as  against  vendee 
of  another  mahal — Member  of  village  com- 
nftunity--Rctidence  in  village  — 7  0  C  275  (O 
791—2)    See  Oudh   Laws  Act. 

152  Perfect  partition  —  Foreclosure  of 
mortgage— Amount  to  be  paid  to  the  mort- 
gagee.    8    O  O  184  col  1816   PI. 

153  Perpetual  leaee,  no  suit  for  pre-emp- 
tion in  case  of  lease  not  a  sale  13  O  0  358 
See  Oudh  Laion  Ac!  S.  9. 

154  Personal  covenant  for  title  by  vendor 
to  vendee  — Can  pre- emptor   eri force  it  ? 

Hid,  that  condition  in  a  deed  of  sala 
whereby  the  vendor  guarantees  his  title  in 
tbe  land,  solely  to  tl.e  original  vendee,  and 
agrees  to  comje^;  Bxle  the  vendee  jf  dsturb- 
ed,  is  purely  a  per.-onal  covanaut  by  the 
vendor  in  favour  of  the  vendee,  and  does 
not,  therefore,  enure  for  the  benefit  of  the 
pre  emptor  who  succeeds  in  obtaining  a 
i  decree   for   possession  by  pre  emption. 

30  P  R  1893.  55  P  H  1899,  46  P  R  1902. 
24  P  B  1901,  93  P  R  1902,  96  P  R  1906,  8  A 
775,  8  A  86  3  A  638,  Referred  to.  SAN  ^oRD 
KHAN    V.    BHANA   93    P  W  E    1907  =  141 

PR  1907. 
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'  155     Physical      possesaion,     7    O  C  8     ool 
1817    P  I. 

156  Physical  ponsessioi),  property  capable 
of.     2  A  L  J  ar.O  col  1815  P  I. 

157  'rJ^'lainLiff  and  vendoo  having  equal 
rights.  18  P  h  R  1902  Sva  Punjuh  Lvws 
Act  IV   of  lh72  S  13  A 

158  Plaintiff's  death  does  not  abate— Pre- 
emption suit  based  on  cunt  mi — Mah^^m^Aian 
Laio —His  right  must  be  subsistitig  on  date  of 
decree. 

A  pre  emptor's  representative  in  a  suit 
based  upon  the  wajib  ul  aiz  is  a  co  sharer 
and  can  carry  ou  tho  suit  which  his  predeces- 
sor ill  tiijle  iusfcituttid.  Tho  Mahom  .dau  Law 
does  not  apply  to  a  caee  of  pre-omptioa  based 
on   custom. 

A  plaintiff  claiming  pre  emption  is  not 
entitled  to  a  docrr>e  ui-Iogs  his  right  sub^jists 
upon  the  date  of  the  decree.  Where  the  vou- 
dees  purchase  a  second  share  in  the  property 
and  no  suit  for  "pre  emption  is  brought  in 
respect  of  that  share  wir.hin  one  year,  they 
are  entitled  to  retain  the  share  formerly  pur- 
chased and  in  respect  of  which  a  suit  for 
pre-emption  had    been     instituted. 

It  is  for  the  plaintifi  pre  emptor,  to  show 
that  a  suit  for  pre-emption  in  respect  of  the 
second  purchase  had  ben  instituted.  M  ■  L- 
KHAN    SINGH   v.   KASHI   PRASAD,     5  A 

L  J  752. 

159  Plaintiff  entering  into  agreement  with 
strangers  to  give  them  a  share  of  the  'projierty 
in  suit— Pre  emption  —  Bona  fide   claivt. 

Heldy  that  a  suit  for  pre-emption  is  not 
liable  to  be  dismissed  merely  by  reason  of  the 
fact  that  the  pre  emptor  has  entered  into  an 
agreement  with  third  parties  to  give  them  a 
share  in  the  property  in  suit  in  tho  event 
of  a  decree  being  passed  in  his  favour,  on 
their  paying  a  proportionate  share  of  costs 
and     purchase    money. 

Punjab  Record  87  of  1896  and  19  of 
1898,  referred  to.  JIWAN  SINGH  v.  SHER 
SINGH   172,  P  LR1901. 

160  Plaintiff's  title  at  (he  time  of  institu- 
tion of  the  suit— Title  acquired  by  purchaser 
subsequent   to  the  cause  of  action. 

Held,  that  in  a  pre-emption  suit  tho 
plaintiff  must  show  a  valid  and  subsisting  title 
at  the  time  when  ho  brings  his  suit  into 
Court. 

Held,{i\ivther,  that  a  purchaser  may  use 
a  title  acquired  by  him  subsequently  to  the 
origin  of  the  cause  of  action  as  a  defonco 
against  a  pre-emption  suit  instituted  aft.!r 
his  acquisition  of  the  said  title.  26  A  389 
referred  to.  TAHAWWAR  KHAN  v.  MADHO 
BAM,   HOG  290 

161  Plea  o{--Usufructuary  mortgage — 
Purchaser  of  equity  of  redemption—Suit  by 
purchaser  for  redemption — i904  AWN  165 
--1  A  L  J    426   col  1843    F  II. 

16S  Plea  that  a  sale  was  in  reality  a  gift 
— Estoppel,  belief  in  the  rtproseittation 
necessnry    for.     110  0  176     col  971  P  II. 

163  Pre  emptor  having  right  in  respect 
ot  Bom@  of    the   propertioa  trausfeL-red  oan- 


Pre- emption    (Conui) 

not  cliim   all   nf  thoiQ-89    P  R  1905   -17  ^  ^i 
R  1906    ool    390     PI. 

161  Pro  emptor  jiinlug  with  him  vs  co« 
plaintiff  one  h.ivirjg  uo  rigHt  of  pro  einptioa 
—  Misjjinder  of  pjirtios  -1  0  C  SUd  col  1375 
P  I. 

165  Preemptor  not  intending  to  retain 
property  after  securing  it — Right  t j  pre-empt 
--Instances  iu  neighbouring — Sub-Diviaiona 
when  relevant.  33  P  W  R  1907,  col  816 
P  ir. 

166  Preemptor,  rights  of — Decree  passed 
iu  favour  of  tlie  vendee — Right  to  execute 
by    the    pre  emptor.     8  0  0  137,    ool  444  P  II. 

167  Presumption  iu  favour  of  vicinage. 
26  P  II  1907,  HI  \l  671. 

168  Piioo  actually  paid  to  vendor~Saf- 
fioiont  Pvid'jncQ  of  fair  market  value — Market 
value-Evidonco  iu  dealing  with  question  of 
bid  faith.  10  0  227.  See  Oudh  Act  XVIII 
of  1876  Lxws  Act  No  2. 

169  Price  off cred  by  purchaser — Non — offer 
by  pro.  emptor  h'>LU  far  a  mere  formality- Hindus 
of    Gujrat--Gustnni. 

Tlie  right  of  pre  emption  among  Hindus 
of   Gujrat    is  recogiizad    by    custom. 

Wiien  a  pro  emptor  contends  tnat  he  is 
not  su  j>3ct  to  all  tli;  rules  and  rostrictiona 
v/hich  utt-xch  to  the  hiq-iliafu  under  Muham- 
madau  Law,  he  mu^r.  prove  his  contenMon. 
By  custom  am)ng  Hindus  of  Gujrat  io  is  noi 
necessary  to  obsorvo  formalities  which  a  pre 
emptor  is  required  to  follow  undjr  Maham 
madau    Law. 

A  plaintiff  claiming  property  by  rig"  'i 
of  pro-empti  n  mast  sliow  his  readines?  ; 
pay  the  prio3  for  the  pr<jp3rty,  and  to  g  ■<3 
the  same  terms  as  f.he  vandee  is  show  tj 
have  given  Bvl  RBWA  v,  DULABHOl=3 
PARSOTaM.     4  B  I-  R  811. 

170  Price  s'ated  in  sale-deed  alleged  o  oi 
flcliti'uis-Birdett.  of  proof. 

When  a  plain Di if  pre  emptor  come'?  into 
Oourt  alleging  thit  the  price  entered  in  tlia 
sale-deod  is  fictitious,  it  rests  on  him  to 
give  soma  pfimi  facie  evidence  thib  this  ia 
the  case.  Bub  c omparativ jly  slight  ovide.ice 
is  suffijienb  for  such  purpose,  and  it  will 
then  be  for  the  parties  to  tue  sale  to  show 
that  the  price  alleged  to  have  baea  pi'd  w  .,9 
actually  paid.  BUigwan  Singh  v  iIahT.bir 
Singh  I  L,  5  All  1:14,  Shao  Pargash  Dabe 
u.  Dhanraj  Duba,  1  L  B,  9  Als  225,,  and 
Agar  Sing  v.  Kvg'iuiaj  Singh,  I  L  R,  29  All, 
471,  referred  to.  O'Oonor  u.  Gnulani  Haidir, 
1  L  R.  28  All.  617,  not  followed.  ABDUL 
AIAJID  V.  AMOLAK  AWN  1907  P  202 
=  4  A  L  J  531-29  A  618 

171  Pric^.  -Market  value-0)od  faith. 

The  Court  before  assessing  mirk^t-v^lua 
in  pre  emption  cases  and  cxiliMg  upon  a 
plaintiff  to  pay  it  must  satisfy  r -►^If  that  the 
price  stated  in  tho  deed  w«:s  not  hx->d  ingioo 
faith.  Bub,  where  tho  dab^  is  genui.n;,  ibou^ii 
ra^st  of  it  is  made  up  of  interest,  aid  tie 
land,  which  ia  the  subject  of  suit,  is  aol  tlia 
vendor's  only  asset,  and  he  is  not,  insolvent 
and  there   has  been   a  sort  of  adju;itmonb  o( 
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Vftluo,  in  a  manner  to  suit,  vendor  and  vondoe 
fiud  not  a  wholesale  wiping  out  of  all  vendor's 
liabilil}'  to  vendno,  there  is  vo  pvosumptioa 
B8  to  tho  bnd  fialh  ol  the  price  fixed.  75  P 
B  IDOl,  OR  P  U  1902  tollowed,  77  P  1001  dis- 
tinfrnit^hod.  AJUDI.TIA  PKLiSHAD  u  AHSAN- 
ULbAU.    56  PR  1907. 

172  Pi'oporlioB  used  as  rosidenco,  u^od  for 
JbusincfS  nlso  — Use  for  business  purpoaoa  not 
to  ulter  the  charftctor  of  thfl  prcporfcy.  Sac 
Puijab   Laws    Act  IV    of  1872  '    11. 

E73  Propavty  sold  not  in  actual  possession 
of  vendors — Law  suit,  sale  of  sbaro  in  a — 
BpIo  t'ov  purpot^cy  o[  litigation.  9  0  0  331. 
See  Oudh  Act  XVIII  of  1876  -  Laws^  Act 
Chap  IT. 

174  Property  transferred  to  pre  empcors 
liaving  right  inferior  to  plaintiff^Sale  or 
Bubatitutiou.     80  P  L  R  1905  col :  1818  P  1. 

175  Proposal  to  sell—Oudh  Lotus  Act,  Ss.  10 
and  11. 

A  more  proposal  to  soil  property  does 
not  entitle  any  one  to  claim  pre  emption; 
but  under  the  Oudh  Laws  Act  there  must 
bo  a  complete  contract  for  sale  before  a  suit 
for  pre  emption  can  bo  maintained.  S  0  A 
No.  247  of  11^0-4,  3  0  0  218,  2  0  0  7  referred 
to.  SHANKAR  PARSHAD  «;.  HAMID  ALI 
KHAK,  90  G  169(B). 

176  Proprietor  in  one  Mahal  to  pre  empt 
land  in  anc  ther  Mahal  when  tbeie  has  been 
perfect  partition,  right  of.  7  0  (.'206.  See 
Oudh  Act  XVIII  of  1876  Laws  Act  S.  9. 

177  Previsions  as  to-  Claim  by  a  co-sharer 
in  LoJchiroj  (Muofi  land)  Wajib-ul  arz  — Jw- 
tciprclaiion  of,  entries   in. 

The  pliatiff  claiming  to  be  a  co-sharer 
of  the  vendor  in  muafi  land  brought  a  pre- 
emption suit  on  liie  basis  of  the  Wajih  ul- 
arz  v;hich  contained  tho  following  provisions 
as  to  pre-emption:— "In  ^/zQ/sa  there  is  only 
one  zaviindar.  Consequer.tly  there  is  no 
custom  of  pre  emption;  but  as  between  za- 
mindars,  proprietors  of  resumed  milJcs  and 
also  proprietors  of  lahhiraj,  there  is  this 
usage  that  if  any  co-sharer  sells  or  mort- 
gages bis  share,  or  any  mortgagee  sub-mort- 
gages his  mor'gngee  rights  it  is  incumbent 
on  him  to  inform  his  near  co  sharer,  and 
in  case  of  his  refusal  other  co-sharers,  and 
Bell  or  mortgage  for  a  reasonable  price.  If 
they  refuse  or  do  not  offer  a  reasonable 
price  he  will  be  competent  to  transfer  to  a 
stranger." 

Hdd,  that  according  to  these  provisions 
a  right  of  pre-emption  was  given  in  regard 
to  property  of  the  three  descriptions  there- 
in mentioned,  other  than  klialsa  land,  as 
between  co  shavers  of  each  discription  of 
property.  HABIB  ULLAH  v.  KALLAN.  A 
W  N  1905  P  92. 
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Punjab 


178  Punjab   Laws    Act— See 
IV  of  1872  Laws  Act   Ss.  10,  11  and  12' 

179  Punjab -Pre  emption    Act  — See 
jab  Act  II  of  1905 — Pre-emption  Act. 

180  Purchase  money  actually  paid-— Good 


Act 
Pun- 


faith— Market  value. 
1902  col  1033  V  II. 

181  Parchaso  money— Attaohmont  of 
P  R  1902  col  1324  V  I. 

182  Purohasi. money  -Good  faith.  75  P 
R  1901  and  56  P  U  1907.  See  Punjab  Act  IV 
of    1872 -Laws   ^ctS3   10   and  10  (c). 

183  Purchase  inonoy— Good  faith.  100  P 
LR1903-S«6  Pu'-.jab  Act  II  of  1905.  Pro- 
emption    Act  S.  22. 

184  Purchaser's  right  -  Pre-cmptor  having 
ricjht  equal  to  some  of  the  vendees  and  supe- 
rior  to   others. 

The  plaintiffs  had  equal  right  of  pro- 
omption  with  soms  of  tho  vendees  and  su- 
perior to  the  others.  The  sharci  of  tho  ven- 
dees  were  specifiad   in  the    sale-deed. 

Held,  that  the  plaintiffs  were  entitled 
to  take  the  whole  bargain,  for  tho  sale  was 
one  and  indivisible.  1  L  R  XIX  All  148  dis- 
sented   from.     AGHHRU    v.  LABTIU,     48  P 

B.  1907=107  P  W  R  1907-81  P  J.  S. 
1908. 

185  PurchaFor  oi  grove-Sharer  — Wajib- 
ul-arz.  AWN  1905  P  264—28  A  246.  See  No. 
95  supra. 

186  Purchase  of  property  in  payment  of 
previous  debts. —Market  value— Good  faith. 
77  P  R  1901.     Sea  No  120  supra. 

187  Refusal  to  purchase  loaiver. 

Held,  that,  to  debar  a  pre  emptor  from 
exercising  his  right,  an  opportunity  must 
be  given  to  him  to  purchase  when  a  definite 
agreement  to  purchase  at  a  fixed  price  haa 
been  entered  into  with  a  stranger:  it  is  nafc 
enough  to  offer  the  property  to  a  person 
entitled  to  pre  empfc  before  an  agrroment  to 
sell  has  been  entered  into  with  a  third  party, 
27  A  670  followed.  MUNA  WAR  HUSAIN  v» 
KHADIM    ALI,    A  W  H  (1908),  93- 

188  Relationship  of  vendee  and  vendor. 
7  0  0  6.  See  Oudh  Act  XVIII  of  1876  Laws 
Act  S.  9. 

189  Resale  by  vendee  to  vendor,  when 
could  affect  right  of  pre-emptov — Sale  to 
stranger  of  a  co-occupant's  entire  share,  ef- 
fect of. 

190  Resumed  muafi  land,  rights  of  holder^ 
Not  a  co-sharer~ Acceptance  hy  pre- emptor  of 
money  due  on  mortgage  from  vendee — Waiver 
of  jure  emplive  right. 

The  defendant  (vendee),  not  disputing 
plaintiffs  title  contended  that  he  was  also 
himself  a  co-sharer  within  the  meaning  of 
the  village  luajib-al-arz.  There  was  no  evi- 
dence as  to  the  constitution  of  the  village  to 
show  whether  the  resumed  muafi  land  was 
or  was  not  considered  by  the  residents  or 
co-sharers  of  the  village  as  ordinary  hhalsa 
land. 

Held,  under  the  circumstances,  that  the 
defendant,  the  holder  of  a  resumed  muafi 
land,  could  not  be  a  co-sharer  for  purposes 
of  pre-emption. 

The  receipt,  by  a  pre-emptor,  from  the 
vendor  of  the  sale,  of  money  due  to  the  for- 
mer as  mortgagee  of  the  vendor  cannot  oper- 
ate as  a  waiver  of  his  (pre-emtor's) 'pre-emp- 
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tive    rights.      AHMAD     ALT     v,    NAJAMA- 
UN-NISSA,    9  A   L  J  145. 

{See  154   P  L  11  1906   No  130  supra.) 

191  Reversionary  interest,  sale  of  — Possi- 
bility of  succession  not  a  saleable  interest — 
Persons  having  posi-ibility  of  succession  not 
co-sharers  with  thoso  having  similar  possi- 
bility.    7  0  C98  0  779,80  col.    1815    PI. 

192  Right  of— Subsequent  suit  on  widow's 
death  for  possession.  5  0LJ  344  eol.  1022 
P  I. 

193  Bight  of  co-sharer  to  refuse  to  purchase 
— Duties  of  receiver- Waiver  of  right  — Offer  to 
jore'Cmptor  when  to  he  made— Private  sale  by 
Collector—Pre- (inptor  not  informed  of  sale- 
Right  of  pre(mptlon  vot  lost— Civil  Procedure 
Code  {Aci   XIV   of  iS.'^y),  Sections  351,  252. 

In  order  to  debar  a  party  entitled  to  pre- 
empt a  sale  from  exercising  his  right  an  op- 
portunity to  purchase  must  be  given  when  a 
definite  agreement  to  purchase  at  a  fixed  price 
has  been  entered  into  with  astranger. 

It  is  not  enough  to  ofier  property  to  a 
person  entitled  to  preempt  before  an  agree- 
menb  to  purchase  has  been  entered  into 
with  a  third   party. 

Where  in  pursuance  of  orders  of  a  Civil 
Court,  passed*  under  sections  351  and  352, 
Civil  Procedure  Code,  in  the  exercise  tof  in- 
Bolvency  jurisdiction,  certain  revenue  pay- 
ing properiiea  of  the  defaulter  were  sold  the 
Collector  by  a  private  contract  with  the 
purchaser  and  not  by  public  auction,  and 
no  option  was  given  to  the  plaintiff,  a  co- 
Bharer  having  right  of  pre-emption  under 
custom  to  purchase  at  the  price  agreed  to  be 
given  by  the  purchaser. 

Held^  that  the  plaintiff  pre-emptor  had 
not  lost  his  right  of  pro  emption  and  was 
competant  to  bring  a  suit  to  enforce  St.  13 
All,  .228  referred  to.  KANHAI  LAL  v. 
KALKA    PRASAD.     2  A  L  J  890  =  A   W  N 

1905  P  149=27  A  670. 

194  Right  of— Creation  and  sale  of  Birt 
tenures,     8  0  0  121  col  184  P  II. 

195  Right  of-Effect  of  alienation  of  Land 
Act  upon  such  rights.  15  P  R  1905.  See  No 
209  infra. 

196  Right  of-Sale  of  shops.  99  P  L  R  1907 
See  No  44  supra. 

197  Right  of  plaintiff,  who  acquired  $ro 
perty    by— Bight   of  substitution. 

The  right  of  pro  emptiou  is  not  a  right 
of  re  purchase  either  fi-om  the  vendor  or 
from  the  vendee,  Involving  any  now  contract 
of  sale  ;  but  it  is  simply  a  right  of  substi 
tution  entitling  the  pro  emptor  by  reason 
of  a  legal  incident  to  which  the  sale  itself 
was  subject  to  stand  in  the  shoes  of  the 
vendee  in  respect  of  all  the  rights  and  ob- 
ligations arising  from  the  sale  under  which 
he  has  derived  his  title.  HAKAM  SINGH 
«.  INDAR.    49  P  LR  1902  =  46  P  R  1902. 

198  Right  of — On  vicinage  — Hearing  fixed 
on  a  holding.     Hi  P   R    1906    col.    1475    PI. 

199  Talab  i  ishad  -Talab  i  mwas.ibat—Wit 
wess  to  Talab  i  viwasibat^ 


Peremption    (Contd.) 

To  validate  hia  claim  for  pre  cmptioD, 
the  pre  emptor  should  perform  the  Talab-i. 
mvvasibat  (imnnediate  (claim)  and  Talab  i- 
ishad  (affirmation  with  witnesses).  For  the 
latter,  it  is  not  essential  that  (he  witnesses 
Rhouldl  bear  testimony  to  the  fact  of  tho 
Talub  i  mioaslbat  having  been  performed  ; 
but  it  is  necessary  and  sufiTicient,  if  the  wit- 
nesses boar  testimoney  to  the  fact  of  decla- 
ration that  the  Talab  i  mwasibat  lii\d  been 
already  performed.  17  V.  513  explained. 
UDIT  N  A  RAIN  LAL  v.  DASARATHI  SINGH 
6  C  L  J  40. 

200  Right  of-To  bo  distinguished  by  lot 
when  several  persons  equally  entitled  to 
pre  empt.  3  0  0  330.  Sec  Oudh  Act  XVIII 
of    187G   Laws   Act  S.    9,  10. 

201  Right  of,  where  pre  emptor  and 
vendee  are  co  sharers.  83  P  R  1907  col.  461 
P  II. 

202  Rival  claimants-Each  claimant  made 
defendant  in  the  otlier  suit — Same  judgment 
in  both  suits.  85  P  R  1905—151  P  L  R  1905 
col.  1010  P  I. 

203  Rival  claimants  for  pre  emption — 
Pre  emptive  rights  equal — Right  of  claimants 
giving  subsequently  to  defeat  claimant  giv- 
ing first  by  obtaining  consent  decree  dur- 
ing pendency  of  tho  first  suit-Limitation  for 
suits  against  rival  preemptors— Superior 
diligences,  effect  of.  20  P  R  1903  col.  1915 
P  I. 

204  Bival  claimants — Lis  Pendence. 

A  pre  emptor  is  precluded  by  the  rula 
lispendens  from  acquiring  propoty  sold  to  a 
third  party  as  against  his^right  of  pre-emptioa 
by  obtaining  a  consent  deoreo  against  the 
vendee  during  the  pendency  of  a  pre  emption 
suit  previously  filed  by  a  rival  claimant 
who  has  since  got  decree  passed  in  hig 
favour.     Bhai  HAHNAM    SINGH  v.  JIWAN. 

66PLR1906=7PR1906. 

205  Rival  preemptors— Decision  In  one 
suit  operates  as  resjudicata  in  the  other.  8  P, 
R,  1904  col.  1011  P.  I. 

206  Rival  pre  emptors— Parties — Vendee 
selling  property  to  pre  emptor  who  hag 
waived  his  right.     25  P.  R.  1903  col.  1802  P.  I 

207  Rival  pre  emptors,  suit  between. 
Conditional  decree  for  pre  emptin  to  clai- 
mant with  inferior  rigbts-Pre  emption  of 
part  of  property  sold — Suit  for  immoveablo 
property  situate  in  different  districts,  4  O.  C. 
397  col.  356  P.  II. 

208  Sale — Assigrtment  of  immoveable  pro- 
perty by  husband  to  loife  in  lieu  of  herdoiver — 
Transfer  of  propeiiy  in  lieu  of  dower. 

There  is  no  right  of  preemption  in  re- 
spect of  an  ostensible  sale  of  property  by  a 
husband  to  his  wife  in  lieu  of  dower  when 
the  value  property  far  exceeds  the  amount 
of  dower,  the  transaction  being  (o  a  great  ox- 
fent  a  gift  of  the  propertv  trni.sferied  5  All,, 
G5,  distingnishcd.  MIRZAMAN  KHAN  v. 
MUbSAl^lMAT  GHULAM    FaTIMA.      88  P. 

R..  1»01 

209    Sale  by  agricidlurist  to  ogric2iUurist— 
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FrQem'p'im  -Clnimint  not  cviitled  to  buy 
Ian  i  tuiHi'Ui'  sancti'ii  of  C^.llcc!or  nndrr  I'nii- 
jab  AHenati  n  of  Land  Act~CLiiin  for  pre- 
emption not  711'riiilainable. 

A  uon  ogriovilfcarist.  nob  entitled  to  buy 
land  without  junction  of  OoUt-^ctor  undor  the 
provUioMS  of  ihe  I'u  jib  /Vlioiialicin  of  Land 
Act  is  not  competent  to  bring  ii  sviit  foi  pre 
emp'ion  undov  the  provisions  of  tlio  Pu:  jvb 
Lhavs  Ac'i  wiiich  Will  i\;ivo  tlioeffool.  of  nulli- 
fying tho  provisions  of  tbo  former  Act.  Such 
of  tho  pr>'Vision8  of  tho  Pupjab  Laws  Act  re- 
lating to  pro  cmption  as  nre  inconsistont  with 
tho  provisions  of  tho  Pnnjab  Aliennlion  of 
Land  Act  must  bo  considered  na  impliodly 
abrogated  by  tbo  provisions  of  the  latter  Act. 
PAIUIA  NAND  V.  GliUL\M  FATIMa  23 
P.  I  B  1905  15  P  R  1905 

210  Sale  by  Court— Oerlificate  of  sale  not 
issued  — Right  of — Accrual  of  cause  of  action 
9  P.  R.  1903-S6  P.  L,  R,  1903  col.  357  P.  II. 

2U  Sale  by  Govarnment — Go-shaver.  2  A. 
L.  J.  T87-A.  W.  N.  (1905  ,  259-28  A.  235,  col. 
1085  P.  I. 

212  Sale  by  occupancy  tenant  of  his  Will 
on  the  site,  right  of  pre-emption  ia  favour 
of  proprietor  on.  22  P.  R.  1906.  115  P.  L.  R. 
1906  col.  585  P.  II. 

213  Sale  deed  relinquishing  claim  to  pro- 
perty in  return  for  benefits  previously  re- 
ceived from  transferee.  7  O.  0.  31  See  Oudh 
Laws  XVIII  of  1876  Chap.  No.  1. 

214  Sale  for  a  special  object— Bo7ia  fids 
transaction. 

Where  land  was  bona  -fide,  sold  for  the 
purpose  of  erecting  a  dharamsala  and  the 
Bale  deed  recited  that  the  sale  shall  be  sat 
asida  in  case  the  purpose  for  which  the  land 
was  sold,  i.  e.,  the  erection  of  a  dliaraimala, 
was  not  carried  out. 

Heldt  that  the  pre  emptor  could  not  be 
allowed  a  decree  for  pre-emption. 

The  Court  observed,  '-We  are  by  no 
means  prepared  to  say  that  if  a  vendee,  es- 
pecially anxious  to  secure  certain  property 
Bays  your  price  is  so  mucli,  but  in  order  to 
obviate  pre  emptivo  claim  I  am  prepared 
bona  Jidt  to  add  a  certain  sum,  and  pay  it 
bona  fide  &s  the  price  of  avy  preference  so 
that  pro'trnptive  claim  may  be  rendered  less 
likely'  and  actually  does  so,  a  pre  emptor 
would  be  entitltd  to  oust  the  vet:deo  for  any 
less  sum  thau  that  actually  paid."  and  fur- 
ther "  The  right  of  pre  empliou  is  one  to  be 
interpreted  strictly.  It  is  not  one  which 
gives  a  pre  emptor  a  right  to  force  a  transfer 
from  a  vendor  on  terms  v/hich  are  quite  uq- 
acceptable  to  the  vendor,  and,  in  general,  a 
pre  emptor  must  abide  by  the  terms  v/hich 
have  been  bona  jfide  offered  to,  and  accepr:ed 
by,  the  vendee  whom  he  wishes  to  oust.'* 
BALDEO  DAS  u    PIARE  LAL.     27  P  L- R- 

1901-2^  P  R.  1901. 

215  Sale  of  agricultural  land  prior  to 
lltb  May  1905—  Right  of  vendee  superior 
under  the  old  act  but  inferior  under  the 
new    Act  of  pre  emptioa— Priorities    under 


Preemption    (Contd.) 

botli    Aofrt.     18   PWR  1903   (P   B)  =  17    PR 
1908  =  153  P  L  R  1908. 

See   Pre  (inplion  No.   48. 

210  Sale  of  block  of  shops  or  moroanfcila 
pri)poriy— Ambala  City  — 111  PR  1908  ool ; 
1'175  P.  I. 

217  Sale  of  equity  of  redemption  in  favor 
of  mortgagee  —  Extinguishment  J  of  mort- 
gage—  Right  of  pro  emption  is  right  of  com* 
plcte  substitution. 

In  the  absence  of  any  intention  to  keep 
the  mortgage  security  alive  tho  sale  of  equity 
of  redemption  to  the  mortgage  txtinguiahea 
tho  mortgage,  and  the  person  having  right 
to  claim  property  by  right  of  pre  cmptioQ 
on  a  sale  of  the  property  is  entitled  to  re- 
cover its  possession  on  the  sale  of  equity  of 
rftdomption  to  the  mortgagee,  when  the  in- 
tension  to  keep  the  mortgage  security  alivQ 
is  negatived. 

A  right  of  pre  emp'iion  is  not  merely  a 
right  of  repurchase  but  a  right  of  complete 
sub^^Litutiou    iu  bhe  place  of  the  vendee. 

A  pre  emptor  by  reason  of  pre-emptive 
right  is  entitiud  not  meruly  to  have  the  sala 
transferred  to  him  but  also  to  be  vested  with 
all  benefits  whioii  legxlly  fl  n^r  from  tha 
sale.  I^han  Bahadur  AHMAD  SHAH  v, 
WALID\D  KHAN.  83  P  L  E  1906  =  9a 
p  R  1903. 

2i8  Sale  of  house— Vendor  having  no  pro- 
priooary  or  under  proprietary  right  in  land 
occupied  by  the  house.  4  0  0  26,  8ee  Oudh 
Laws  Act. 

219  Sale  of  immovable  property  in  exe- 
cution oi  decree -Sale  oortifioate— Title  oi 
auction  purchaser  who  has  not  obtained  a 
cf^rtmcate — Right  of  pre  emptor  to  maiutaia 
suit  before  a  ceriificate  has  been  granted— 
RegislracioQ  of  sale  certifioate.  9  P  R  1903 
ou):    1172   P  I. 

220  Sale  of  land  to  lessee  to  take  •fieofe. 
after  expiry  of  leasQ- Limitation  for.  3  N. 
L.  R.   142. 

220  (a)  Sale  of  preemptional  decree—No 
cause  of  action  for  a  fresh  suit  — Parties  — 
V'o'^dor  not  a  necessary  party — Abatement 
of  appeal  —  Representative  of  vendor  not 
brougnt  on  record,  no  ground  for.  134  P  Li 
R    1902  ooU  1579  P  I. 

221  Sale  of  -property  —  Assignment  ot 
mortgage.  1903  A.  W.  N.  83  =  25  A.  121  A» 
1514. 

222  Pi'--  emption—Sale  of  property  by  father 
—Suit  by  sons,  not  separately  recorded  as  cO' 
sharers. 

R.  and  four  other  co-sharers  sold  tha 
property  in  dispute  to  B  ,  a  stranger,  and  R 
D  a  GO  sharer,  brought  a  suit  to  enforce  his 
pre  omptiva  right  ou  the  5th  Februaryj 
1902. 

On  the  6th  February,  1902,  R.  B.  and  M. 
N.,  sons  of  R  but  not  separately  recorded 
CO  sharers,  also  filed  a  suit,  claiming  pre- 
emption in  respect  of  the  same  property  B. 
B.  "and  M.  N,  were  accordingly  added  aa 
defendants  iu  R  D's  suit;  and  R  D  was  added 
as  a  defendant  in  their  suit,. 
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Bdd,  that  R  B  and  M  N  oould  not  be 
treated  aa  co  sbarcrri  ni  d  h  id  i.o  right  of  prfl- 
emption  as  ugaiuat.  H  D.  !f  tho  suli!  was 
valid  one,  tlion  a'ly  interest  thoy  Iwid  in 
Ath'Q  piopoity  Ufforo  tliu  sale  was  loai  to  them 
on  t))e  isale  taking  pluco  aod  therefore  they 
ha<.l  no  hubsistii  g  Liile  at  l\ie  da«e  of  tho 
ii!8titutiun  of  ilieir  Fuit,  whilo  if  th^y  denied 
that  their  fatlier  had  power  to  tvansftr 
thoir  interest  they  wern  precluded  from 
oluiming  pre  emplion.  IIAM  DAYAL  v. 
BHUJU    LaL.     7  0  C  61. 

22S  Sale  of  properly  more  than  that  en 
tared  isi  the  Dobice.  7  0.  C.  237.  See  Oudh 
Laws    Act. 

224  '*^^^«  of  vrcp<irfy  viortfjagpd  to  plaintiff, 
—Ciistoni — Waiver — Pie  im)itor  lociiving  from 
ike  vendee  iuoilgng.i-moveij  due  to  him. 

Held  that  h  pre  (nipioi-  cannot.  I)'.)  deemed 
to  have  waived  hix  right  of  pre  tmptiou  by 
eimpiy  receiving  from  the  vendee  mortgage 
money  dm.  to  him  ou  the  security  of  ihe 
picpoviy  fubj.!Ct  of  tho  sale.  138  PR  1888, 
154  P  l>  R  190G.  2  A  li  J  145  (1905),  9  A 
284.  H2P  R  1881  \l.  F-^ZATj  D\D  KH\N 
,v.  SAWaK  SIxNGH.  87  r  R  Ib06  =  S0  P 
WR  1908  =  29   PLRiaOB. 

825  Sale  of  propovty  subject  to -Suits  for 
pre  c-mption  Sale  by  original  vo:id<'e  durii  g 
pe-idency  of  suiu  to  pro  emptor  havii  g 
superior  righis.  26  P  R  19U8=^3'J  P  W  K  1908 
col:    1613   P  II. 

226  ^^'^  of  .separate  divided.'  share  in  a 
survey  number.  3  N  L.  li.  135  col  :  1550 
P.    II. 

25>7  Sale  of  .'shave  of  joint  p.giicultural  laud 
to  CO  r;hacer  — Suit  bv  anolhor  co  sharer  of 
the   Khata.     83  P  R  1907  col:   4G1   P  If. 

228  Sale  of  share  of  joint  eylato  — Ven- 
dor puroha.ser  and  pre  emptor  all  three 
being  co-sharers  in  the  joint  estate — Ven- 
dors election  where  parties  aro  equally  en- 
titled—Ill P  R  1901  ^'eePuiiiib  Liws  Act 
1872  S  12. 

229  Sale    of    share    of   joint   estate — Pen- 
ultimate   clause — Pre  cmption  — Right    of   co 
sharer     whether   i>iiit    or   several     right— 94 
P   R  1904   6'ec  Puwj.ib    Laws  Act  (IV  uf  1872j 
Section    12. 

<■  230  ^8,^0  of  shop  property  iu  possession 
of  tecanl  Suit  for — Starting  point  of  limi 
taticn.     88  P  R  I'^Oo  col  1812    PI. 

-,  231.  Sah  simnlianeoifi  of  two  houses  ad- 
joining one  amihcr  —  Pre  emptor  and  ven- 
dee. 

■1  A  purchase  by  a  person  of  one  of  two 
adjoining  houseii  cannot  give  him  a  right 
of  pre  emptiou  as  regards  the  simultaneous 
ly  purchasiid  other  house.  Nor  can  ho  de- 
feat the  right  of  preemption  of  the  next 
door    neighbour    of  tlie  second    house. 

A  person  whose  right  of  pre-emption 
extends  over  only  a  part  of  tlie  property, 
which  is  a  distinct  part,  could  obtuiu  a 
decree  for  that  part.  UTTAM  CHAND  v: 
LAHORl  MAL.  112  P  R  1907. 
832    Two  propeniea  sold  by   ono  sale- deed 
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specifying     separate    pnces  —  Pre  emption  of 
Only  one  property. 

Twu  properties  were  sold  under  one 
8aledc(d  sopar  ilely  ep-cifying  the  price  of 
each  of  the  properties  conveyed,  held  that 
the  transaction  really  amounted  to  a 
distinct  and  separate  sale  of  each  of  the 
two  properties  and  a  person  eutiik-d  to  claim 
pre  emption  of  both  properties  could  main- 
tain a  claim  for  preemption  of  either  of 
the  two  properties.  LAUHMAN  v.  TULSI 
'^\M.     2  A  L  J  199. 

233  Sale  of  water-mills  v/ith  occupancy 
rights  in  sites  —  IMoaning  of  lands  —  Fair 
market  value- 22  P  R  1906  col  585  P  U. 

2.34  Sale  to  CO  sharer  and  strang.r' with 
spccilioatlou  in  the  deed  of  each  vendees 
share    in  property    sold. 

0.  sold  his  share  in  a  village  to  R,  a 
co  shaver  in  a  village,  and  S,  a  stranger.  Thg 
plaintiff  who  was  also  a  co  sharer  in  the 
j  village  claimed  pre  emp  ion  againsi  R  and 
S.  Tho  deed  of  sale  s::\(ed  that  the  pro- 
perty was  sold  for  Ut>-  GOO  to  R.  and  S.  in 
equal    shares. 

Held,  that  tho  shares  of  the  vendees 
having  been  specified  in  the  sale  deed  the 
plaintiff  was  not  entitled  to  a  decree  for 
preemptioi  Dgainst  R.  a  sharer -- VV  A  JlD 
KHAN  V.  RATaN.     7  0  C  2^- 

?35  Sale  together  -.f  several  properties 
—  Right  of  preemption  as  to  some  only  — 
Pre  craptor'strigbt  as  to  the  others-89PR 
1905    See  Pleading   No  25. 

286  Sale  to  person  who  bad  accepted 
a  gift  of  a  share  in  shamilat— Suit  by  land 
owner  in  the  village  — Land  owner,  meaning 
of  — C-iift  without  possession  — Validity  — 45  P 
R  I'/OG  col  1179  P  II 

237  Sale  to  porson  not  co  sharer  in  the 
joint,  holding  -  Sale  by  vendee  to  P  co  sharer 
ijefore  suit  — Rigli:s  of  othor  co  sharers--.47 
P  L  R  1905  c-l  79S  P  II. 

238  Sale  to  stranger  with  toe  concur- 
renco  of  a  cofharer -Purchase  by  the  oo- 
sharer    concurring-   RevesLing -Su:t  for    pro- 

cmp'ion,    inaiutainabiiity    of,     3  X    L  J  794 

A  VV  N    (190G!,  813     29  A  .125,  col  GG2   P  II. 

239  Agr'-cment  to  purcha-e-Gondiiional  salt 
luhen   complete  sale  -  Limitation. 

A  sale  deed  was  executed  in  favour  of 
B  by  A  on  tho  4th  February,  1397.  Aa 
agreement  wa^  entered  into  between  them 
on  16th  March  1897  that,  if  the  purchase- 
money  was  paid  buck  till  the  Uth  May,  1903, 
A  would  bo  entitled  to  get  back  his  property, 
The  money  was  not  paid  up  till  that  date. 
The  present  ^uit  was  iosbituted  by  C  on  2Gth 
April  1904  for  pre-emption  within  one  year 
from  tho  date  of  the  expiration  of  the  period 
fixed  in  tho  ogreoment  of  March,  1897.  B 
contended  that  the  suit  was  b:\rrod  by  limi- 
tation. Tho  first  Court  dismi.s-ed  the  suit; 
bub  the  lower  appellate  Court  held  that  the 
right  of  preemption  did  not  attach  to  a 
conditional  sale  un.!  it  was  rendered  ab- 
solute by  tho  entire  cessation  of  all  the  rights 
on   the  part  of   the  vendor   and  as  this  suit 
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was  brought  witViia  a  year  from  tho  lllh 
May,  1903,  it  was  not  barred  by  limiLalion. 
Ou  second  appeal,   it  was 

Held,  that  the  suit  was  barred  by  limi 
tation,  tlio  cause  of  action  having  arisen  on 
the  date  of  the  sale.  The  csTcct  of  tho  agroa- 
meut  of  March,  1897,  was  uot  to  make  the 
completed  sale  incomplete  but  only  to  add  a 
condition  that,  up  to  a  ccrtiau  time,  tho  deed 
of  sale,  if  so  chosen  by  the  vendors,  could  be 
revoked.  Tho  plaintiff  ought  to  have  brought 
his  suit  for  pre  cmption  within  a  year  after 
the  contract  of  sale  dated  4th  February,  1897, 
and  would  have  then  taken  the  property  sub- 
ject to  the  vendee's  liability  to  restore  it  to 
the  vendors  if,  till  May,  1903,  the  vendors 
wished   to  purchase  it  back. 

Held,  further,  that,  it  the  oKect  of  the 
agreemei)tof  March  1897  could  bo  supposed 
to  make  the  sale  a  mortgage  by  conditional 
sale,  the  plaintiff  could  not  bring  a  suit  for 
pre  emption  until  there  had  been  a  decree 
for  foreclosure.  20  W  R  216  referred  to. 
DOCTOH'SHIAMSABAL  v.  SHARAI  BEG. 
80  C  275  (B.). 

240  Sou's  right  to  olaim— On  death  of  his 
father    on  a  cause   of  action   accrued   to    the 

.latter  in  his  life-timo.  133  P  R  1907.  See 
pre  emption    No  19. 

241  Sub^Division.  1  O.C.  45 (See  OudhLaws 
XVIII  of  1876)  S   9,  els.   (192). 

242  Second  'purchase  madeby  some  ven- 
dee before  suit  for  pre  emjption  on  the  first 
purchase. 

Held,  that  it  is  not  open  to  a  defendant, 
in  a  suit  for  pre  emption,  to   set  up,  as  a  da- 

.  fence  to  the  suit,  a  second  pursbase  of  a 
share  in  the  same  village,  made  subsequent- 
ly to  the  purchase,  upon  which  the  suit  is 
based,  bub   prior   to    the    institution    of      the 

.suit,  25  A  421,  D  referred  to.  NABIHAN 
BIBI  V.  KALESHAR  RAI,  A  W  H  (1907), 
110  =  4  A  L  J185. 

243  Suit— Pre-emption  for  applicability 
of.     i  N  L  R  G  col  2749  P  I. 

244  Suit  — Jurisdiction — Pro  emption  suit 
—Appeal — Court-fee— Payment  of  deficiency 
after  limitation  period.  173  P  L  R  1903 
col  7C1   P  I. 

245  Suit  — Pre  emption —Oral  sale-Physi- 
cal possession.  140  P  L  R  1904—14  P  R  1904 
eol    1266   P  I. 

246  Suit— Pre-emption  —  Mortgage  by 
conditional  sa^, —  Bhai  nazdiki -Wajib  ul 
arz- Punjab  Laws  Act  1872  S  12— 84  P  L  R 
1907-129  P  R  1906  col     18i7    PI. 

247  Suit  pre  emption-Property  in  posses 
Bion  of  tenant  incanable  of  physical  posses- 
sion.    63  P  L  R  1903     eol  1813   PI. 

248  Suit— Full  jab  Courts  Acts  XVIII  of 
1884   s39  —  As  amended.  Section  39— Appeal  — 

.  Valuation  of  suit  — Pre  emption  suit— Transfer 
of  appeal, 

In  a  suit  for    possession   of  land  by  right 

'of  pre-emption,  in  ascertaining  the  value 
for  purposes  of  jurisdiction  the  Court  has 
to  look  in  the  iirat    place  tQ  the    amount 
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calculated  on  tho  basis  of  thirty  times  the 
revenue,  and,  in  the  second  plaoe,  to  the 
amount  on  tho  payment  of  which  tho 
pre-emptor  is  entitled  under  th6»decrcQ  to 
obtain  possession    of  the    land. 

Held,  that  an  appeal  by  a  prO'Cmptot 
against  a  decree  dismissing  his  suit  ior  pre- 
emption of  revenue  paying  land  sold  for 
more  than  Rs  5,000,  does  not  lie  to  tho 
Chief  Court,  for»tho  cause  of  appeal  in  tho 
first  instance  is  determined  by  tho  value  of 
land  calculated  on  the  basis  of  thirty  times 
tho  revenue.  In  suoh  case  if  the  appeal  ia 
filed  directly  in  the  Chief  Court,  the  Court 
will  decline  to  order  its  transfer  to  its  own 
file.  16  P,R,  1908  F  B,  S  C,  146  P  L  R,  1908 
P  B,  46  P  R,  1908,  S  C,  172  P  L  R,  1908  re- 
ferred to.  KIRPA  RAM  V.  HIRA  NAND 
215  F  L  R  1908. 

249  Suit— Pre-emption— Rights  of  mem- 
bers of  vendors  tribe  and  other  agriculturists 

—  174  P  L  R  1908  See  Punjab— Pre- emiHiorh 
Act  (II  of  1905)   Locat   Section   11. 

250  Suit— Pre-emption — Suit  for  pos- 
session of  land  assessed     with    land     revenue 

—  Definite  portion  of  revenue  paying  khata, 
172  P  L  R  1908   col     1400   P  I. 

251  Suit— Valuation  of  suit  — Value  of 
land— Consideration  for  sale  exceeding  pe- 
cuniary limits  of  jurisdiction  of  Court— Proce- 
dure. 

The  plaintiff  sued  for  possession  of 
agricultural  land.  Thirty  times  the  revenue 
payable  on  the  land  did  not  exceed  pecu- 
niary limits  of  the  Court  of  Munsif,  1st 
Class,  and  it  was  instituted  in  his  Court. 
The  consideration  expressed  in  the  sale-deed 
was  Rs  5,000,  and  the  Court,  finding  that 
the  price  was  not  fixed  in  good  faith  and 
that  the  market-value  was  Rs  4098,  gave 
tho  plaintiff  a  decree  for  possession  condi- 
tional  on   payment   of    that   sum. 

Held,  by  the  Full  Bench,  that  the 
Munsif  being  incompetent  to  pass  a  decree 
conditional  upon  payment  of  a  sum  which 
exceeded  pecuniary  limits  of  his  jurisdic- 
tion, he  should  have  returned  tho  plaint  to 
be  presented  to  higher  Court  having  to 
try  the  suit.  MUHAMMAD  AFZAL  KHAN  V, 
NAND  LAL,  146  P  L  R  1908. 

252  Suit  by  rival  pre-emption— Execu- 
tion proceedings— Res  judicata— 20  P  L  R 
1903—9  P  R  1902  col  946  P  I. 

253  Suit  by  rival  pre  emptors -Parties 
Res  3adicata^49  P  L  R  R  1903—12  P  R  1903 
col  984  P  II. 

264  Suit  by  rival  prc-erap^ors— Res  judi- 
cata-Insolvency  proceedings— 122  P  L  R  1903 
col  1049  P  I. 

255  Suit  by  rival  pre-emptors — Suit  for 
possession  by  landlord  against  transferee 
from  occupancy  tenant  and  trespasser 
--16  P  L  R  1903  —  92  P  R  1902  col  939 
P    I. 

256  Suit  by  sister  of^  vendor— Suit  by  a 
female  holding  land  given  to  her  by  her 
father    byway   ofgift—ShiJcmisharik, 

Iq  this  case  the  plaintiH  was  a  married 
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vroman  of  tbe  Arian  caate  of  Lahoro  District 
holding  land  granted  to  her  by  bar  father 
by  way  of  gift,  against  the  vendor  who  was 
her   real   brother. 

Held,  that  her  claim  could  not  be  en- 
forced ;  a  married  woman  holding  land  in 
virtue  of  a  gift  cannot  rxercise  the  rights 
of  an  ordinary  full  proprietor,  so  aa  to  claim 
a  right  of  pre  emptiou  on  the  ground  of 
he\Dg  Shikml  shaiikan  and  yak  jnddi  MUS: 
SAMMAT  BEGAM  v.  RADIR    Ba'KHSH.     39 

P  RI902-P  LEI900  P  184. 

257  ^uit  by  two  oo  sharors  with  equal 
rights— Decree  for  a  moiety  in  respect  of 
each — Justice,  equity  and  good  couscionce, 
ftpplicability  of  rules  of,  iu  absence  of 
Statutory  enactment— A  W  N  (1905),  50—2  A 
L  J  690  col  919  P  I. 

258  Suit  for — Subdivision — Meaning  of 
pre  emption— 9  O  C  211  col  524  P  II. 

359  Suit  for— Notice  of  foreclosure— Want 
of  notice  to  co-owner— 3  N  L  R  84  col,  1551 
P  II. 

260  Suit  for— Oral  evidence — Secondary 
evidence— 4  O  C  365  col  198  P  I. 

261  Suit  for  possession  under  sale-dead 
— Suit  for  pre  emption--Qucation  in  issue 
not  heard  and  finally  decided  in  previous 
suit— 3  0  C  273   See  Res  judicata. 

262  Suit  for— Decree  determining  exactly 
the  same  matter  one  of  which  deoreoa  has 
become  final— Preemption — Suit  for— 5  O  C 
884  See  Res  judicata. 

363  Suit  tor -Assignment  by  vendee  pen- 
dente lite — Addition  of  assignee  as  co-defen- 
dant after  period  of  limitation — Limitation — 
3  P.  B,  1907  col.  1799  P.  I. 

264  StiU  for—Contract  to  sell  property 
when  complete— Civil  Procedure  Code,  Ss.  310 
A  and  311. 

Tbe  auction-purchasers  transferred  the 
property  to  the  sons  of  Jadgment  debtor  who 
were  not  oo  sharers  iu  tbe  village,  before 
their  sale  was  confirmed  Tbe  plaintiff  re- 
Bpondent  who  was  a  co  sharer  in  the  village 
Bued  for  preemption  and  it  was  contended 
on  behalf  of  the  appellants,  the  sons  of  tbe 
judgment-debtor,  that  at  the  date  of  the 
execution  of  the  sale  deed  in  favour  there 
was  no  interest  acquired  by  the  auction;pur- 
chasers  inasmuch  as  the  saio  bad  not  till 
then  been  confirmed,  and  therefore  the  tran: 
saction  evidenced  by  the  salo  deed  was  not 
%  sale  which  could  form  the  basis  of  a  suit 
for  pre  emption,  and  that,  if  the  auotoio  pur: 
chasers  had  any  interest  at  all  which  they 
could  sell,  it  was  of  such  a  shadowy  and  un' 
certain  character  that  the  salo  cf  it  could 
not  be    the  subject  of  a  suit   for  pro  emption. 

Held,  assuming  that  no  title  passed  on 
the  execution  of  the  sale  deed,  there  was  at 
least  a  completed  contract  to  transfer  the 
property  which  could  validly  form  a  subject 
of  a  Buit  for  pre  emption,  I 

fic/i,  further,  that  the  interest  acquired 
by  the  auction  purchasers  prior  to  the  con- 
firmation of  sale  was  not  of  an  uncertain 
character*    It  was  an  equitable    interest,  en; 
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forceable  against  tho  judgment  debtor,  of 
which  tboy  could  not  be  deprived,  either  by  tli6 
judgment  d«ibtor,  or  any  other  porson  claim; 
iog  un.lur  him,  cxc?pt  by  prop.;r  procfiedinga 
taken  in  accordance  with  Ss  310  A  or  311, 
Code  of  Civil  Procedure.  K  0  300,  8  0  C  20^, 
24  A  476,  2  G  W  N  5B'J,  MOO  RG,  900  331, 
21  C  49G.  9  0  0  1C9,  \\.  ZALIM  SINGH  v. 
KALLOO    i^INGH    10  O  C  273. 

265  Suit  for— Basig  of  fmit  us  title  and 
not    possession.  2  A  L  J  151    col  :  1813  P  I. 

266  Suit  for  — By  a  near  relative  based 
on  wajib  ul  aiv,  -Oonslruction  of  wajib  ul 
arz— A  W  .\  (1905)  P  97-2  A  L  J  25*J-27  A 
553   See  Pre  emption  wajib  ul  arz. 

267  Suit  for  — By  daughter  of  Chinese 
Budhist  — What  law  applicable.  4  L  B  R  124 
col    77  P  I. 

268  Suit  for— Cancellation  of  sale  deed— 
Inconsistout  reliefs.     10  0  174  col   33  1  P  11. 

269  Suit  for--Go3ts  to  be  set  off.  3  OC 
323  col  586  P  II. 

270  Suit  for — Custom  recorded  in  the 
Settlement-V/ajib  ul  arz-Partition  cf  village 
into  two  diffi'ientmabals— Wajib  ul  aiz  pre' 
pared  at  the  time  of  partition  recording  the 
right  of— Right  of  a  share-holder  in  one 
mahal  to  pre  empt  the  share  sold  inanotheu 
-Oontruction  of  Wajib  ul  arz,  2  ALJ2G1. 
col   550  P  II. 

271  Suit  for  — Defioito  share  in  Bhai- 
achara  village— Court  feas.  3  A  L  J  511,  col 
109   PI. 

272  Suit  for— Decree  directed  deposit  cf 
money  in  Court — Ev^cution  of  morig  tge  deed 
in  favour  of  vendee  —Construction  of   decree. 

The  appellant  obtained  a  decree  for  pos- 
session of  certain  picperty  in  a  preemption 
suit,  on  condition  that,  within  one  month 
from  tbe  date  of  tho  decree,  be  deposited 
Rs  825,  and  on  his  failure  to  do  so,  it  waa 
ordered  that  his  suit  should  stand  dis- 
missed. The  Appellant  paid  no  money  into 
Court  but  be  executed  in  favour  of  the 
vendee  doTeadanb  a  mortgage  of  tbe  proper- 
ty as  security  for  tho  payment  of  the  i?«-  825. 
and  the  vandeo  notified  to  tho  Court  that 
ho  had  received  tho  amount  in  that  way. 
Held,  that  there  was  no  order  in  the 
decree  that  tho  money  on  being  deposited 
}  would  be  payable  to  the  vendee.  Tho  con- 
I  ditiou  was  that  the  Rs  825  should  bo  deposit- 
[  ed  in  Court  and  as  no  part  of  it  was  so  do- 
posited  in  Court  and  as  no  part  of  it  was  so 
deposited  the  appellant's  suit  was  properly 
dismissed.  LALTA  SINGH  v.  UMRAO 
SINGH    5  DC   116. 

273  Suit  for— Estoppel  against  right  of  pre- 
emption  in  absence  of  written  notice  of  propos- 
ed sale  to  plaintiff. 

In  a  pre-emption  suit,  K,  a  witness  of  the 
defendant,  stated  that  20  days  or  a  month 
before  the  execution  of  the  sale-deed,  be  met 
tho  plaintiff  and  told  him  that  B  waa  execut- 
ing »  sale-deed,  that  if  the  plaintiff  wished  to 
buy  he  should  do  so,  that  tho  plaintifif  then 
said,  •'  you  may  get  a  s  aledeed  executed,  I 
do  not  wish  to   do    so,"      The  queatioa    fgc 
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tieoision  wflfi  ■whether  this  evidence  being  ao 
ccptod  as  true,  the  plaintiH  was  estopped 
from  claiming  pre  emption.  K  with  whom 
the  plait) ti-ff  conversed  was  not  the  acoredil- 
ed  agent  cither  of  the  vendors  or  of  the 
vei  dee.  The  price  at  which  tno  vendors  pro- 
posed to  sell  was  cot  mentioned  to  the  plain- 
tiff in  fact  the  name  only  one  of  the  "vendors 
Tvas   m-^ntioned. 

Held,  that,  in  a  pro  emption  'oase  al- 
though notice  in  writii>g  is  not  given  by  the 
vendor,  the  plaiiitvfT  may  he  estopped  from 
•claiming  pre  cmptioo  if  it  is  proved  that  the 
property  was  of!ered  to  him  at  a  certain 
price,  that  he  retuscd  to  purchase  at  the 
•price  and  that  he  expressly  consented  to  the 
purchase  of  the  property    by   the    defendant. 

Held  further,  that  as  in  the  present  case, 
these  conditions  had  not  been  satisfied  the 
plaiutff  was  not  estopprd  from  claiming  pre- 
emption. BHAGWANT  SINGH  v.  NAZI R 
HU3AIN,   5  O  0  395 

27^  Suit  for  — Extension  of  time,  for  pay- 
■7}ient  of  price  by  Court  of  Appeal-  Application 
by  Appellant  fo)  extension  of  time,  for  payment 
vf  price  — Appeal. 

In  a  pre  emption  suit,  a  plaintiff  cannot, 
laieYely  by  filing  an  appeal,  obtain  an  ex- 
tension of  the  time  fixed  for  payment  of  the 
^rice,  A  Court  of  appeal  has,  no  doubt, 
power  to  extend  the  time  but  it  is  not  bound 
to  do  so  and  in  practice  does  not  do  so  ex- 
.cept  for   some  special   reason. 

In  a  pre  emption  ca«e,  no  separate  written 
petition  for  extension  of  time  for  payment 
of  price  is  absolutely  necessary  to  be  put  in 
'by  an  appellant  who  is  also  entitled  to  make 
"the  request  at  the  hearing  of  the  appeal. 
BAM   DAYAh   V.  JA-FttI   BEGAM.     7    0   C 

859 

375  Suit  tor-Fictitious  sale  deed.  3  0  0 
560  col.   1054  P  II. 

'76  Suit  for— Fraudulent  concealment  cf 
-gale  by  purchaser  Fraud — Assignmont  of  im- 
moveable properly  by  husband  to  wife  in 
lieu  of  dower-Sale.    66  P  R  1902  col,  1773  P  I. 

277  Suit  for— Further  appeal— Value  of 
Suit— Decree  involving  directly  claim  to  or 
respecting  properly.  35  P  L  R  1903-24  P  R 
1903  col  1064   P  II. 

278  Suit  for— Holders  of  separate  holding 
and  paying  rents  sepxrately-Oo  sharers  of 
mabal.     5iO  C  399  cjI.     661    P  II. 

279  Suit  for  -  Jurisdiction— Valuation  of 
suit-Courts  of  Appeal.  32  P  R  1901  col. 
1444  P  II. 

280  Suit  for-Limitation  in  suits  based  on 
foreclosnre  — Urder  absolute,  time  to  begin 
from  — Suits  for  pre  emption  based  on  a  fore- 
closure decree  passed  on  a  compromise, 
maintainability   of      10  0  C  374  col.  1916  P  1, 

281  Suit  for-Limilation-Physical  posses 
eion  Sale  of  shop— Right  of  owner  of  bouee  at 
the  back  of  preempted  house.  88  P  R  1905 
col.    1812    P  I. 

282  Suit  for  J  limited  oiunership. 
Held,  that  a  woman  preemptor  in   order 

to   succeed  in  the  suit  must  show  that  she 
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held  her  own  share  as  a  full  owner  aod  not 
merely  an  interest  in  it  which  is  an  alogoua 
to  that  of  a  Hindu  widow.  0  A  17,  7  A  860 
followed.  BIB.^N  v.  GOURI  SHANKAR. 
3  0  C  806. 

283  t^uit  for— Mahal -Co  sharer  of  — Agree- 
ment to  pay  Land  revenue  in  mahal--Huleg 
for  apsc-sment  of  land  revonuo-Oral  evidence 
—Secondary  evidenco-Admissibility  of.  4 
0  C  365. 

284  Suit  for— Market-value,  evidence  of-^ 
Pi  ice  aciualhj  /paid,  hew  far  evidence  of 
market  value. 

Held,  that  in  a  pro  emption  suit,  in  the 
absence  of  any  other  evidence,  the  actual 
price  paid  is  good  evidence  of  the  market- 
value.  ABILAKH  V.  BABBAN  SINGH  AND 
ANOTHER.     10  0C88. 

285  Suit  for— Market  value—When  nccea- 
sary  to  determine.  10  0  0  179.  S<e  Oudh 
Laws  Act  S.  10,  11,  12,  13. 

286  Suit  for— Member  of  the  same  agri- 
tural  tribe  as  vendor  entitled  to  pre  emption 
over  a  mere    "  agriculturist,"     101    P  R  1907, 

Sf-e  Punjab  Pre-emption  Act  II  of  1905. 

287  Suit  for -Mortgage  of  right  in  the 
property  sought  to  be  pre  empted-Mortgagea 
obtains  a  charge— Valid  mortgage.  4  A  L  J. 
57   col.  946  P  II. 

288  Suit  for—Of  land  not  paying  Govern- 
ment Revenue,  valuation  of.  AWN  (1906), 
66    col.   Ill  P  I. 

288(a)  t^uit  for-Of  Irnd-Value  of  relief 
souglU  —  Finding  of  Court  exceeding  its 
pecuniary  limits  of  jurifcdiction — Effect  of, 
16  P  R  ]9G8  col    1417   P  II. 

289  Suit  for-Of  Revenue  paying  la?  d-Ia- 
competency  oi  Court  to  give  decree  for  pos- 
session on  payment  of  amcu^t  excredir g  ita 
pecuniary  jurisdiction.  79  P  W  R  1907,  col, 
1431   P  H. 

290  'Sta^  for— Ostensible  oivner,  decree  far 
furecioi^ure — Trauf-fer  cf  Picperiy    Aci  S   41. 

Held,  that,  wirere  a  mortgagee  forecloa* 
ed  a  share  mortgaged  to  him  by  one  who 
was  merely  an  ostensible  owner,  a  su.t  for 
pre-emption  brought  by  a  co-sharer  against 
such  a  mortgagee  tsould  not  be  deftated  on 
the  ground  that  the  mortgagor  was  not  the 
real  owner  of  the  share  mostg^ged  and  that 
the  mortgages  had  succeeded  o  ily  by  avail- 
ing himself  of  the  provisions  of  S.  41  of  the 
Transfer  of  Property  Act,  SITA  RAM  V, 
SHEO    PRASAD.     HOC  26. 

291  Suit  for  pre  emption  in  a  bhayachara 
village  on  ground  of  relationship — Proof  of 
special  cusLom  —  Value  of  chakwar  wajib 
ul  arz  —  Document  containing  custom  of 
whole  Tahsil  tribe  by  tribe  —  Earlier  and 
later  wajib  ul  arz,  conflict  bettveen— 41  P  R 
1907—82  P  L  R  1908—111  P  W  R  1907  col 
789  P  II. 

292  Suit  for  pre  emption  of  the  villages 
out  of  a  1  irge  number  conveyed  by  the  same 
sale-deed -Oourt-fee-'1904  AWN  210—27  A 
186  c-1  123  PI. 

293  Suit  for— Property  in  possession  of 
tenant,  whether  capable  of  pbysical  possession 
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—63  P  L  R  1008  col  1813  P  I. 

294  Suit  for — Uos.T,lo  of  property  after 
the  iastilution  of  suit,  but  before  the  service 
of  sumn.on.— Second  vtnd.;c  implcadod  in  i 
th«  suit  -'tsaea  raiaed  and  di:beiinined  as  to 
h  s  rights — Pre  emptor  estopped  from  raising  | 
the  quesiioa  of  Ins  pondeus— A  W  N  (1905), 
94-27  A  514  c)l  970  P  II.  j 

295  Suit  lor— RevGQue-fee  land— Nazal  or  | 
Go'.ernmoiit  laud  held  revenue  free,  whether  1 
constitutes   a   mahal     with    the   rest  of    the  | 
village — Co-sharer,    teat   of  being   a — Village 
communily,  member  of,  claim   decreed  aa— 
Estoppji,    elements    necessary    to     bo  proved 
in  order   to   oostitute  —  10  O   0   i57  col  611 
PlI. 

295  (a)  HousQ  in  Mohalla  Dassan,  Delhi 
City\—  Ciiitom  —  5.  11,  Punjab  Laws  Aet 
{187^} 

In  a  suit  for  pre  emptioa  in  respect  of 
the  sale  of  a  residential  house*  situate  in 
moha'.la  Dassan,  Delhi  City,  hold,  that  the 
custom  of  pre  emption  does  exist  in  mohalla 
Dassan,  which  is  a  portion  of  a  sub  division 
which  is  called  sometimes  Mohalla  Billimarian 
64  P  ii  18S7,  44  P  11  1903,  83  P  R  1905,  81 
P  L  R  1906,  120  P  R  1906,  122  P  R  1906  and 
7o  P  R  1906  relied  on.  BHAGVVANTI  v. 
SOHAN    LAL.     116  PE  1908* 

S96  Suit  for  —Sale  under  a  clause  of 
conuilioual  sale  by  foreclosure  of  a  mortgage 
—  Limitation  —  112  P  L  R  1906  eol  1913 
PI. 

297  Suit  for— Share  in  a  law  suit  sold— 
Sale  of  a  doubtful  right-9  O  C  86(B)  Sae 
Oudh  Laws  Act  XVIII  of  1876  Ss.  10, 
11. 

298  Suit  for  — -  Town,  meaning  of  —  In- 
terpretation—Urban land  included  within 
the  limits  of  a  municipality— 7  0  0  74  col 
1376    P  II. 

299  Suit  for— Transaction,  whether  sale 
or  mortgage  —  Transaction  alleged  to  be 
contracted  by  some  agreement  — Agreement 
may  be  fraudulent  and  collusive  — Effect  — 
Extrinsic  evidence— 4  N  L  R  115  col  994 
PII. 

300  Suit  for-Value  of  suit-38  PLR 
1902  col  1420  P  II. 

801  Suit'  for— Wajib  ul-arz  silent  as  to 
priotity-Gonstrucbioo  — A  W  N  (1905),  101, 
2  col  550  P  II. 

802  Suit  for— Limitation  —  Applicability 
of.  135  BLR  1908-143  P  R  1907  col  799 
P    II. 

803  Suit— Rival  pUintiffg— Sale  to  one 
of  them  haviog  superior  right  ponders — 
145  P  L  R  1903  col  1613  P  I. 

804  Suit  to  enforce  right  of  — Date  of 
registration  of  instrument  uf  salo,  moaniog 
of -Time  from  which  period  begins  to  run 
—92  P  R  1906  col  491  P  1. 

805  Suit  to  enforco  right  of  pre  emption 
—Parlie:,— A  W  N  :903  P  239  See  Prac- 
tice. 

806  Suit  —  Vendee  owning  laud  uoder 
prior  sa(le— Loss  of  the  land  under   a  pre- 
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emption  decree  pasfcd -- Subsequently  to 
institution  of  the  suit— 128  P  L  R  1908  See 
pro  onipLion  No  29. 

307  Sunni  elfiiinant — Sbia  vendor-Hindu 
purchasers,  law  governing  —  Hauafi  law — 
Talib  i  raouaahibat  and  talab  i  ishtishad — 
Formalities  to  ha  observed —Purchaser-^,  if 
must  all  be  named— 9  OWN  82J— 32  0  962 
col  1682  P  II. 

808  Talabl  mawasibat,  necessity  for  m^k* 
ing  reference  to,  when  making  the  talab-i* 
istishad,  the  witness  to  both  the  demands 
being    the  same.     27  A  160  col    1632  P  II. 

809  Thulla  Norsan  Panns  Jaunpal,  Bhi- 
wani  town,  Hissar  District.  71  P  R  1902  col 
1682  P  II. 

810  Transfar  by  co-oocupaut  of  divided 
share  in  a  survey  number  partly  for  cash 
and  partly  in  excharga  for  other  land — Righc 
of    pre  emption.     2  N  L  R  133  col    1551  P  II. 

811  Pre-emption— Transfer  by  vendee  after 
institution  of  suit  for  pre  emption  against  him 
to  onp.   having  right    superior  to   the  plaint .ff. 

Where  before  a  notice  of  the  plaintlfi'a 
suit  for  pre  emption  was  served  on  the  vendee 
the  latter  in  good  faith  transferred  his 
bargain  to  a  person  having  right  superior 
to    that    of  the    plaintiff    and  the    vendee — 

Hdd,  that  the  plaintiU's  suit  must  ba 
dismissed.  P  R  73  of  1898  and  7of  1895  17  Gal, 
77  referred  to.  RaMJI  DAS  V.  RAM  LAL,  12^ 
PLR  1904. 

812  Transfer  by  vendee  before  suit  for 
pro  emption  is  filed — Right  of  pre  emptor, 
who  has  obtained  decree  against  vendee 
alone,  to  sue  transferee.  75  P  L  R  1903  col 
1812   P  I. 

813  Transfer  of  land  for  natural  love  and 
affection  and  for  past  services-Sale— Cus- 
tom. 

Where  the  transferrer  v/as  maternal  uncla 
of  the  transferee,  and  the  consideration  was 
found  to  be  natural  love  and  affection,  past 
services,  payment  of  of  part  of  a  debt  due  by 
the  transferrer  and  a  promise  to  pay  certain 
amount  of   money — 

Held,  that  tbe  transaction  must  bo  deem- 
ed to  bo  a  sale  within  the  meaning  of  sec- 
tion 9  of  the  Punjab  Laws  Act  and  was 
subject  to  the  right  of  pro  emption.  5  All. 
55,  il  All.  1,  23  l\Iad.  70,  54  P  R  1880,  183 
P  R  18?9,  29  P  R  1893.  2  P  R  1903,  s.  c. 
36  P  L  R  1903,  88  P  R  1901  s  c  145  P  L 
R  1901,  192  P  R  1383  referred  to.  ALT 
BAKHSH  V.  SOBHA  SINGH.  107  P  L  R 
1908  =  23   PR   1906. 

314  Transfer  of  propirty  in  lieu  of  do- 
loer. 

There    is   no  right   of  pra  emption  in    re- 
spect of   an   ostensible    sale  of   property    by  a 
j  husband    to    his  wife    in    lieu  of    dower  wheii 
j  the    value    of    the    propsr^y    far    exceeds    the 
i  nmouot    of  dower,   the    transaction    being,  lo 
a  great  extent,  a  gift    of    the    pi-   p'.'rLv  tr..  .in- 
ferred.    5  A     65  distinguished.     MIWZAM.AN 
KHANv.  MUSAMMAT   GUUL  ^  M  FaTIM  A. 
88  P  R    1901  =  145  PLR  1901 
SI5     Tivo  successive  ;puycli>a!iirs  bif  sairu.  veil- 
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dee     Claim   to   be  cof^hircr,  at   date  of  suit  on 
first  pni chase   in   virtue    of  second  purchase. 

—  Effrct   of  purchcse. 

Subsequent  to  the  sale  but  prior  to  the 
institution  of  the  suit  for  pro  cmplion  in 
roppcct  of  a  share  in  a  village  the  vendee  had 
purchased  another  share  in  the  village  and 
oondod  that  since  ho  had  becouTj  a  sharer 
in  ton  Ihe  village  by  his  second  purchaseithe 
suit  did  not   iio< 

Held,  that  the  contention  was  not  valid, 
for  he  could  not  become  a  co  sharer  by  his 
second  purchase  until  the  period  of  limita- 
tion for  a  pre  omption  suit  in  respect  of  the 
later  Palo  had  expired  without  any  claim  of 
pre  emption  being  made  against  him.  KA- 
LKSHAR    Wklv.    NABIHAN    BIBl.     3AL 

J  246  =  A  W  N  1906  P  164  =  28  A  642. 

816  Value   of    subject-matter   of  suit  for 

—  Foium     of    appeal,    when     valuation     by 
plaintiff  determines  the    question  of— Appeal 

—  Jurisdiction.     60  G   255  col:   1411    P  II. 

817  Value  of  suit  for-Of  land  -  Effect  of 
actual  value— Exceeding  the  value  as  fixed 
by  the  Suits  Valuation  Act,  1887—468  R  1908 
col:  1417  P  II. 

818  Vendee  acquiring  the  rights  of  sharer 
before  suit.  1903  AWN  83=25  A  421  col  : 
1755    P.  II. 

319  Vendee  assigning  the  property  before 
suit  for — Transferees  not  made  parties- 
Fresh  suit  agfiinst  transferees— Applicability 
106  P.  R.  1907  =  75  P.  L.  R.  1908  I.  842  col  : 
1812  P.  I. 

820  Vendee,  by  right  of  purchase,  latd- 
hoJders  in  viilage  entitled  to  pre  empb— Other 
property  in  village  purchased  subsequently — 
Land  bought  first  lost  in  suit  by  pra-emptor 
with  superior  right  —  Effect  of  decree  in 
suit  on  vendee's  position  -  Wlitther  land 
Bubsfquently  purchased  can  be  jetained  by 
Buch  vendees.  25  PR  1908  =  51  P  W  R  1908 
=128  P  L  R   1908— /See  No.  29  supra. 

821  Vendee  deslaring  sale  fictitious— Decree 
by  first  court  declaring  right  of— Finding  of 
no  sale— Vendee's  right  oj  appeal -Sufficient 
interest. 

In  a  suit  for  pre-emption  the  vendee 
pleaded  that  there  was  no  sale  as  she  had 
not  purchased  the  property.  The  Court  of 
first  instance  decreed  the  claim  but  the 
appellate  Court  dismissed  in  finding  that  as 
a  matter  a   fact  there  was  no  sale. 

Beldy  that  the  so-called  vendee  had  an 
interest  in  maintainir.g  the  appeal  beforo 
the  lower  appellate  Court.  6  N.  W.  P.,  P.  C. 
B,   412    distinguished.      WAZIR-UL-NISSA 

^.STie^"    8AIJ843=A..W. 

322  Vendee  not  a  necessary  party— Sale 
of  a  pre~emptional  decree.  94  ?  R  1902  =  8 
0    134    PER  1902  col:    1579  P  I. 

82.9     Vendee  owniug  small   bit  of   agricul- 
tural land  used  as  building  site-Whether  con 
fers  *-icht  t.{  pie  emption.     109  P.   L.  R.   1908 
col.  585  P.  II. 

224    Besale  to  om  of  ihe  vendors  befoie^re- 


Preemption    (Goyitd.) 

emption  siL it— Be  sale  to  a  third  party  having 
superior  right  distinguished, 

Jhld,  that,  wlienever  a  proemptor  Buei 
for  pre  emption  upon  a  sale,  and  it  is  found 
that  before  his  suit  tbe  vendee  has  transferred 
tbo  property  to  a  third  party,  the  test  ia 
whether  the  pre  emptor  has  a  fcuperior  righb 
of  pre  emptier)  in  regard  to  the  first  sale  as 
compared  with  tho  transferee,  and  that  wbera 
it  is  re-convoytd  to  the  original  vendor,  the 
proemptor  must  succeed  as  tho  former  can- 
not have  any  right  of  pre  eraplion  whatever 
in  regard  to  iho  sale  which  he  himself  made 
80  P.  H  1«88,  62  P.  R.  1879  nnd  138  P.  R.  1804 
F  ;  27  P.  R.  1674,  69  P.  R.  1898,  93  P.  R.  1902 
at  p.  419,  20  A,  100  and  25  A.  421,  referred  to 
and  distinguished.  LACHHU.  V.  MAHB- 
SHU  184  pW.  R   1908. 

825  Vendor  and  purchaser- Personal  co- 
venant of  indemnity  ogainst  defective  title — 
Acquisition  of  property  by  pre  emptor  — De- 
fective title— Right  of  pre  emptor  to  enforoB 
0  )veuant  against  original  vendor  — 141  P.  R. 
1907     S^-'e  No.  154  supra. 

^2Q  Vendor's  title— Pre  emptor's  denial 
of— Physical  possession.  2  0.  U.  &  col.  1814 
P. 

827  Village  Community— Kasur— Lahore 
District.  40  P.  R.  1902 -See  Punjab  Act  IV 
of  1882.     Laws  Act  S.  10  (a). 

828  Village,  meaning  of— Presumption  of 
existence  of  right  of,  in  area  not  yet  consti- 
tuted  a  village.     21   P.  R.  1906.  col.  526  P.  II. 

829  Waiver—Estoppel.  185  P.  L.  R, 
1905  col.  238  P.  I. 

3S0  Waiver- Mortgage  of  property  scld^ 
Eeceipt  of  mortgage  money  by  pre- emptor  from 
vendee   loithout  protest. 

Where  property  claimed  by  the  plaintiff 
by  right  of  preemption  was  mortgaged  with 
him  and  the  plaintiff  without  protest  accept- 
ed the  mortgage  money  from  the  vendee. 
Held,  that  the  plaintiff  must  be  deemed 
to  have  waived  his  right  to  pre-empt.  MEH- 
TA  CHANDRAS  V.  MALIK  ITBaR  KHAN 
AND   OTHERS.     154  P  L  R  1806. 

831  Waiver  of  right— Pre  emptor  witnes- 
sing deed  of  sale— Vendee  selling  property 
to  pre  emptor  who  has  waived  his  right.  25 
P  R  1903  col  1802  P  I. 

832  Wajib-ularz— Ambiguity  cf—- Con- 
struction—Con  tract —Registration-  Termina- 
tion of  settlement.  AWN  1906  P  149  col 
438    P   1. 

883  Wajib  id  arz—Bhai  KakiM  and  Kari- 
bi—Freemptor  being  vendor's  huibana's  bro» 
ther. 

A  pre  emptor,  who  is  brother  of  the  ven- 
dor's husband,  is  a  near  relative  and  haa 
preferential  right  under  a  wajib-ui-arz  which 
confers  a  right  of  pre  empiion  first  on  a 
bhai  kakihi  (ov/u  brother),  secondly  on  karibi 
(near)  and,  lastly,  on  co  sharers  in  the  vil- 
laoe.  11  A  41  F  B  foil.  RAMJI  LAL  u.  GA.- 
FUR  KHAN.     2ALJ846. 

834  Waj  b  ulaiz  -  Cause  of  Bcticn-Ac- 
quiaitioa  by  defeudaata  to  a  pre-emption  6uU 
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of  a  title  as  oo-sharera— Suit  dismissad.    2G  A 
889   col  339  P  II. 

835  Wajib  uL  arz— Price  not  fixed  in  good 
faith  — Aihitration— Agreement  to  refer  incap- 
able  of   enforcement.— Custom. 

A  wajib  ul  arz  contained  the  following 
clause:  — 

"If  a  CO  aharer,  being  in  collusion  and 
concert  with  a  stranger, gets  an  impro- 
per and  unreasonablo  prico  settled  for  the 
property  through  aninnosity  or  with  the  in- 
tention of  causing  disturbance  in  the  vil- 
lage, and  if  there  be  a  difputo  as  regards  the 
price,  the  price  shall  be  settled  by  an  ar 
bitrator,  who  shall  be  nominated  by  mutual 
consent.  If  none  of  the  parties  be  willing 
to  refer  the  matter  to  arbitration  the  Collec- 
tor shall  have  powoc  to  appoint  an  arbi- 
trator on  behalf  of  the  government  and  to 
have    the   price   settled." 

Held,  that  the  clause  was  inoperative 
CHAUDHARI  MEHI  LAL  SINGH  y.  LAKH- 
PAT  SINGH.     AWN  1906  P  218- 

836  Wajib  ul  arz  —•Construction  of— See 
construction  of  waj  b  ulara  No.  1,2,  3  col 
556  P  II. 

Wajib- ul  arz  Construction. 

A  wajib  ul-arz  provided  that,  in  the  case 
of  ft  Bale  by  a  co  sharer,  the  first  right  of 
pre-emption  would  be  in  the  uterine  bro- 
ther of  the  vendor,  and  the  next  class  of 
pre-emptors  would  be  co  sharers  in  the  vill- 
age ;  but  the  same  wajib  ul-arz  further  pro- 
vided that  a  Hindu  widow  succeeding  to  her 
husband  in  the  absence  of  male  issue  would 
have  full  powers  of  sale,  but  would  not 
bo  competent  to  sell  to  her  brother  or  fa- 
ther. 

Beld^  that  the  brother  of  a  Hindu  wi- 
dow could  not  as  vendee  from  bis  sister 
resist  a  claim  for  pre  emption  brought  by 
co-sharers  in  the  village.  KAM  NIWAZ  v. 
DAKHO,  A  WN  1908.  69. 

837  Wajib-ul-aiz,  construction  of— Appli- 
cability of  settlement--  Wajib  ul  arz  after  par- 
tition. 

Whereupon  the  perfect  partition  of  a 
village  into  two  mahals,  fresh  Wajib  ul  arz 
are  prepared  for  each  mahal  recording  that 
each  mahal  meant  to  maintain  and  keep 
up  the  right  of  pre-emption  as  set  forth  in 
the  settlement  waj  b  ul-arz  applicable  to  the 
whole   village. 

Held^  that  such  custom  or  contract,  which- 
ever it  may  be  must  be,  held  to  be  subject 
to  such  notifications  as  are  rendered  neces- 
sary by  the  partition.  Where  the  pre  emptor 
and  the  vendor  are  ooshi\rer3  in  two  of  tbe 
pattis  belonging  to  one  of  the  new  mabals, 
and  the  vendee  is  a  co  sharer  in  a  patti  in 
the  other   new  mahal:  — 

Heldy  t'le  vendee  was  a  stranger  with 
respect  to  the  mahal  in  which  the  property 
veas  sold  was  eituated  and  the  pre  emptor's 
claim  must  prevail  22  A  foil.  -BADRI  PRA- 
SAl     V.    HASHAMAT    ALL     1  A  L  J  83. 

888  Wojib  xil  ars- Construction  of— Custom 
or  contract, 


Pre-emption    (Contd.) 

Where  the  Wajib  ul-arz  did  not  show, 
nor  it  was  otherwise  proved  that  the  pre- 
emption clause  was  the  embodiment  of  a 
new  contract,  the  rcaeonable  and  proper  con- 
etruction  would  bo  that  the  pro-smption 
clause  was  tho  record  of  custom  Majidjin  Bibl 
V.  Sheikh  Hayatan  (A  W  N  1897.  p  3)  fol- 
lowed. Tho  Wajib  ul  arz  provided  that  the 
CO  sharer  •'  will  remain  bound  or  continue 
to  ict  up  to  the  matters  recited  below," 
and,  that  when  a  co  sharer  wiyhcd  to  transfer 
his  share,  it  fahall  bo  necessary  (lazim  hoga) 
for  him  to  transfer  ib  to    his  oo  sharers. 

Held  that  the  language  may  rot  be  the 
embodiment  of  a  tew  contract.— BALOEO 
SAHAI  v.  NAGAI  AHIR,  8AliJ850-^A 
W  N1907P  17. 

839   W.jib-ul-arz—Gonst77iction-^Custom  or 
contract  — Parlilion — Co- sharer. 

When  a  wajib-ul  arz  opened  with  a  dec- 
laration that  tho  zemindars  and  kbewatdars, 
agreed  that  up  to  the  term  of  settlement 
and  in  future  to  the  termination  of  the  next 
settlement  they  should  abide  by  the  follow- 
ing conditions  and  aot  upon  them,  and  one 
of    the   conditions   related   to  pre-emption. 

Held  that  tiie  record  was  one  ol  contract 
and   not  custom. 

Where  a  wajib  ul  arz  recognised  a  right 
of  pre-emption  in  favour  of  co  sharera 
descended  from  a  common  ancestor,  and  by 
reason  of  a  subsequent  partition,  the  pre- 
emptor,  though  descended  from  the  same 
stock  as  the  vendor,  bad  ceased  to  hold  any 
share  in  the  mahal,  portion  of  whio-h  was  the 
subject^of  sale,  semble  if  the  right  recorded  waa 
one  existing  by  custom,  tbe  plaintiff  would 
be  entitled  to  pre-empt.  BIJDH  SINGH  y. 
GOPAL  RAI,  6ALJ  689-AWN1908 
p  246. 

340     Wajib  ul  arz— Construction   of-Pre- 
sumption.     25  A  90   col:    173   P  I» 

841  Wajib  ul  arz— Construction— Eide     of^ 
Where     the     pre  emptive     clause    in     a 

wajib  ul  arz  ran  as  "  if  any  co-sharer  desires 
to  sell  or  mortgage,  &c.,  let  him  sell  first  to 
so  and  so,   and   then  to  so  and  so"  :— 

Held,  by  Stanley  C  J,  it  is  a  mere  re- 
cord of  a  pre  existing  custom,  and  not  a 
new  contract.  1897  A  W  N  3 ;  25  A  90  fill. 
LACHMAN  SINGH  v.  RAMLAGAN  SINGH. 

26  A  10. 

Sec   for  other  facts   ccl   1229  P  I. 

842  Y/n  jib  ul-arz -Const  ruction    of  dccu- 
ment — '' Slimkayan  i   shikmi." 

The  wajib  ul  arz  of  a  village  (Kandhla) 
in  the  Muzaflarnngar  district  gave  a  right 
of  pre  emption,  first  to  shikmi  co-sharer 
(Sburkayanishi  kmi),  secoi-dly,  to  share 
holders  descended  trom  a  common  ancestor 
(Shurkayan  i  jaddi),  and  thirdly,  to  kbewat- 
dars in  the  mahal  (Khewatdaran  i  mahal). 
The  mahal  was  divided  into  seven  patties 
and  the  land  in  dispute  was  situated  in  patti 
Khail,  thok  Bhuria.  The  pre  c-mplors  were 
CO  sharers  in  patti  Khail.  One  of  the  ven- 
dees was  a  CO  sharer  in  the  mahal,  but  not 
in  paitti  Khail. 
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Held  ihnt  YOga.Yd\ng  the  wliolo  context 
of  lliu  vvQJil)  Lil  aiz,  tho  expression  shuikayan 
i  shikmi  vvns  intended  to  denote  relatives  by 
blood  and  \.o\.  co  sharers  in  any  nub  division 
of  the  malinl,  and  the  phiintiffa  wore  not 
tboioforo  entitled  to  pro  cniplion,  BAIIAL 
SINGH  V.  MUIURIK  UN  NISSA,  5  A  L  J 
=  5'^  AWN  1908  P  16-80  A  77. 

843     Wojib  111  arz- Uncle   not  bhai    halciki 
or  blintija   hakiki. 

Where  a  wojib  ul  arz  gave  a  right  of 
pre  emption  on  transfer  of  share,  first  to 
hhaibhaiya  haluki  then  to  bhai  chachasad 
who  may  be  a  co  sharer  of  the  vendor,  than 
to  the  CO  sharers  of  the  palti  and  so  on,  it 
was  held  that  tho  uncle  of  the  vendor  had  no 
preferential  right  to  pre  empt  over  the 
vandeo,  who  was  a  first  cousin  of  the  vendor, 
inasmuch  as  he  was  neither  a  bhai  hakiki 
nor  bliatya  hakiki.  S-emblc— A  reciprocal  right 
to  pre  empt  is  not  to  be  implied  where  the 
document  is  silent.-IANKl  PRASAD  v. 
BaLDEO     PRASAD.    2ALJ687. 

344     Wojib  ul  arz  — Consiruction    of    dceu- 
menf. 

Held,  that  tbe  following  provision  in  the 
"Wajib  ul  arz  of  the  village  did  not  give  rise 
to  a  claim  for  pre  emption  in  respect  of  a 
usufructuary  mortgage  of  laud  situate  in 
the   village. 

"  Ba  halat  intiqal  i  haqiyat  kisi  hiS' 
sadar  he  isiehqaq  i  kharidari  shaikai  mahal 
shakhs  ghair  par  ba  qiniat  miuiasib  muqad- 
dam  simjhajawrga.  SHEOBADAn  SINGH 
^,    AMAR    SINGH,    A  W  N  1903    P  16- 

845  Wajib  III   ax z— Construction    of   docu- 
ment. 

The  plaintiff  pre  emption  claimed  a 
right  to  pre  empt  ;ia  virtue  of  a  clause 
in  the  village  Wajib  ul  arz  which  was  to 
the  following  effect.— '  If  in  this  mahal  %ny 
of  the  co  sharers  wishes  to  sel  1  or  martgage 
his  share,  he  shall  transfer  it  first  to  his 
near  relatives,  then  to  the  near  co  sharers 
and  then  to  the  other  co  sharers,  but  if  none 
of  them  is  willing  to  take,  he  then  can  trans- 
fer it  to  a  stranger,  nd  if  any  00  sharer  does 
not  act  in  this  way,  then  his  near  relatives 
and  CO  sharers  are  entitled  to  take  by  right 
of   pre  emption  in  the  order  given  above. 

It  was   contended  that  in  using  the  word 
relatives  it  was  intended    to  confine  it    to    re-  | 
latives  v/ho  were  also  co  sharers    and  that  the  I 
word   '  co  sharers '  must    be    read    into    the  I 
document. 

H(ld,  tliat  there  Vi^as  00  justification  for 
adding  these  words.  The  above  clause  pro- 
vided that  if  any  co-sharer  acts  in  contraven- 
tion of  the  earlier  provisions,  then  his  noar 
relatives  and  CO  sharers  shall  bo  entitled  to 
take  by  right  of  pre  emption  in  the  order 
given.  ABDUL  WAHID  v.  WILAYAT 
HUS\IN,   AWN  1901!  P  109. 

846  Wajib  ul    arz  — Construction    of  \docU' 
menf. 

Where  the  W»}ib  ul  arz  provides  that 
if  a  CO  sharer  wishes  to  sell  his  share 
hQ  must  ilrst  offer   it  to  his     brother  or  hi,<j 


Pre-emption    {Conid.) 

nephew,  whotlier  real  or  of  the  same  s^ock — '■ 
palilo  bhai  bhalija  haqiqi  ya  ek  juddi  ke  hath 
bai  kare. 

Hrld,  that  tho  plaintiff,  sister  of  000  o( 
the  vendors,  and  first  c  xjsin  of  tho  other, 
hnd  no  preferontinl  right  over  brother  or 
nophow  of  tho  same  slock,  MAIISITA  v. 
KARIIMAN.    W  :N    a,   P  129- 

347  Wu jib  id  aiz  — Construction  of.  Entries 
in. 

Where  the  Wajib  ul  arz  provided  fo« 
throe  classes  of  pre-emptors:  (1)  near  co- 
sharors  of  tho  vendor,  (2)  dusre  thok  ke 
hlsaadaran,  that  is,  co  sharers  in  another 
iliok,  (3)  dig-ar  hissadaran  thok  (other  co- 
shares  in    the    thok). 

Held,  that  the  three  classea  of  pre 
emptors  raontioned  in  the  Wajib  ul  arz 
wore  mutually  exclusive  ;  consequently  co- 
sharers  in  the  same  khata  had  a  right  of 
pre  emption  superior  to  that  of  co  sharers 
in  the  thk,  but  not  in  tho  khata.  PIRTHI 
RAI  V.  SITLU  RAI.  AWN  1905  P  192 
=2ALJ  707. 

348  Wojib  ul  arz— Construction  of  doeU' 
ment. 

The  pre  emptive  clause  of  a  Wajib  ul- 
arz  was  drawn  up  in  the  following  terms:—- 
'•  In  case  of  great  necessity,  each  co  sharer 
is  entitled  to  transfer  his  property  as  record- 
ed in  khewat,  and  the  near  go  sharers  and 
the  pattidais  can  claim  a  pre  emptive  right ; 
but  out  of  them  the  one  who  is  nearer  will 
have  a  prior    right  to  do- so." 

Held,  that  the  right  of  pre  emption  only 
arose  on  a  sale  to  a  stranger,  If  the  sala 
was  to  a  CO  sharc^r,  no  right  of  suit  accrued 
to  a  nearer  co  sharer.  JAI  DAT  v.  RAM 
BADAL.    AWN   1905t  227=28  A  168. 

349  Wajib  ul  a^iz—Constiuclion. 

A  loajib  ul  arz  provided  that  •'  if  any 
CO  sharer  for  any  reason  wishes  to  part  with 
his  share,  be  can  sell  it  first  to  a  bhai  ekjaddi, 
after  him  to  00  sharers  in  the  patti  or  thok, 
and  after  them  to  other  co  sharers,  for  a 
reasonable  price.  The  bhai  ek  jaddi  will 
have  to  give  the  same  price  as  ofiered  by  a 
stranger;  but  if  the  price  appears  to  be  ficti- 
tious, a  decison  oan  be  made  by  mutual 
arrangement  or  by  a  Court  or  by  paa- 
ohayat." 

Hdd,  that  the  effect  of  this  provision 
was  to  give  a  right  of  pre  emption  to  succea- 
siye  categories,  one  against  the  other  in  order. 
The  right  did  not  only  arise  when  the  sale 
was  to  a  stranger.  27  A  457  distinguished. 
RAM  LAL  V.  NIADAR.  AWN  1907.  96 
=4    A  L  J  852. 

350  Wp j  b  Ul  ara— Construction  of  docu- 
ment—Custom  or  contract.  AWN  1908  p, 
98  coil  726  P  II. 

351  Wajib  ul  Q.XZ— Construction  —  Custovi 
or  contract. 

A  wajbulaiZL  provided— "  As  to  the 
transfer  of  property  by  sale,  mortgage,  gift 
or  inheritance,  and  practice  of  pre  emption 
{ra&m    £i?ia/6j)  "— recorded   as   follows;— "  At 
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p-resent   no   portion  of   ilie  share    of  any  tji 
sharer    has    been    transferred    by     mortgage. 
Every    co  sharer,  with    tl)e  exception  of  Mus 
Bammala    Jamil-ur-nissa  and    Alira-un-i  i.-3a, 
whose  shares  ore  in  the    possession  of  Ahmad 
Husain     and     Barkat    AH,   is   at    liberty    to 
trauFfer    the   whole   or  part   of  his   share   in 
future.     No  prc-cmpfion    suit  has  as  yet  been  ! 
brought   or     decided.      Wo    agree    that    the  [ 
custom  of   the    right   of    pre  emption    should  j 
prevail  in  future  (Ayanda  jari    rakhna  rawaj 
haq  shafa  ka  man-zur  Lai)  "  , 

Held,  that  this  language  indicated  the  I 
making  of  a  contract  amongst  the  co  sharers  ' 
and  not  the  keeping  alive  of  a  pre  existing 
custom  of  pre  emption.  AWN  1905  p.  16 
Distinguished.  TASADDUQ  HUSAIN  KHAN 
V.  ALI  HUSAIN  KHaN.  AWN  1908, 
121 

352     Wajih'Ul-arz— Construction    of    docu- 
tnent— Crist  on  or  Covtract. 

The  ^wajib  ulat7,  bearing  date  1872,  of 
B  village,  in  respect  of  the  sale  of  land  in 
which  a  claim  for  pre-emption  was  made, 
contoined,  under  tho  heading  "  Rights 
amongst  co-sharers  based  on  custom  or  special 
agreement,"  the  following  provision  as  to 
the  price  to  be  paid  by  pre-emptors:  — "  If 
there  be  a  diff-reuc*  between  a  selller  and  a 
pre  emptor  as  regards  the  amount  of  price, 
it  shall  be  settled  as  follows:— In  case  of 
sale,  Tie.  1  per  kaclicha  bigha  of  the  cultur 
able  land,  and  in  case  of  mortgage,  annns 
eight  per  kachcha  bigha  of  the  culturable 
land."  This  provision  did  not  re-appaar  in 
the   existing   settlement. 

Hiid,  that  the  provision  above  set  forth 
indicated  the  existence  of  a  contract  between 
the  co  sharers,  and  not  of  a  custom.  8  All., 
102  referred  to.  JAGAN  NATH  SINGH  v. 
DULAR  KUNWAR.  SAL  J  830-AW 
N  1S06  p.  808. 

853     Wo  jib  ul  arz—  Construction  —  Cusfom 
or  contract. 

A  wBJibularz  prepared  in  1861  proved 
that  the  zimindars  would  *  be  bound  by  and 
act  upon  the  undermentioned  conditions" 
for  thirty  years,  uolil  the  completion  of  the 
next  eetUement.  Amongst  the  '•  undermen- 
tioned conditions  "  were  certain  conditions 
relating  to  the  right  of  pre  emption.  A  fresh 
Bettlemont  was  commenced  in  1890,  and  in 
the  W8jib-ul  arz  prepared  at  that  settlement 
it  was  provided  that  •'  as  to  the  remaning 
customs  in  the  village  the  record  of  rights 
prepared  at  the  former  settlement  is  to  be 
looked  at. 

Held,  that  the  earlier  wojib  ul  arz  rr^ 
corded,  not  a  custom,  but  a  contract,  which 
came  to  an  end  with  the  term  ©f  the  settle 
ment,  and  the  later  wajib  ul  arz  could  not 
be  construed  as  tho  record  of  a  custom  after 
the  lapse  of  only  thirty  years  ;  there  was 
therefore  no  right  of  pre  empt  in  the  villapo 
MARATlB  HUSAIN  v.  ALAM  ALI.  AW 
N  (1907).  285. 

354     Wajibul  arss- Construction  of  dccu- 1 
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865  Wej  b-ul-arz— Canstruction  of  d'jcu« 
ment — *  Hiscadaran  dele  '  not  ordinarily  in- 
clusive of  muafidars— 1902  A.  W,  N.  08  col, 
2045  P.  I. 

856  Wajib  ul  arz~CoD8trnction  of  docu- 
ment—'  Histjadar  Karibi '—Zemindar.  1901 
A.W.N.     183  col.  713  P.  II. 

857  Wajib  ul-arz— Construction  of  docu. 
ment — Ilissadaran  Shikmi,  meaning  of  the 
term. 

Held,  that  the  words  Hisfadaran  Shik- 
mi, used  in  the  Wajib-ul  arz  of  the  village 
which  conferred  tl  e  right  of  pre  emption  oa 
several  c.'atses  of  persons,  each  clafes  hnving 
a  preferential  right  over  the  class  necL  fol- 
I  lowing,  did  not  tece&sarily  imply  subordi- 
I  nation  but  meant  co  j'harers  in  ihe  hame 
khata  ABDUL  .-HAKUU  V.  MENDAl  W. 
N  A  1901.  P  €3 

858  Wnjib  ul-arz -Co'nsLiuction  of  docU' 
ment — MuUaviviadan  Law, 

Ihe  pre-emptive  c'auses  of  a  wpjib  ul  arz 
contaiuidthe  lollowing  provision  ; -The  za- 
mindar  oi  the  kJialsa  is  one  person  :  hence 
ihere  is  no  custom  of  pre  empiion  in  the 
khalsa;  but  among  the  owners  of  the  khalsa 
and  viiiks  the  following  custom  of  pre  emp- 
tion obtains."  The  hJialta  subsequenlly  came 
to  have  more  owners  than  one. 

Held  that  no  right  of  pre  emp  iou  was 
given  by  this  w»jib  ul  arz  to  the  owrers  of 
ihe  k]ialsa  inter  6f,  but  that  a  sale  cf  a  share 
in  the  khalsa  \\&s  subject  to  the  Muhamma- 
dan  law  of  pre  mption,  and  this  irrespective 
of  the  fact  iLat  the  vendee  was  a  Hindu, 
Gobind  Dayal  v.  Innyatullah,  1.  L.  R  ,  7  All,, 
775,  Qurban  Ilutain  v.  Chote,  1  L  R  22  All. 
102,  aud  Amir  Husah  r,  Rahim  Eaklu-b,  I.  L, 
R.,    19    All,    466  referred    to     RAM     LAL   v, 

BAHADUR  ALI  A  W  N  1808  p  163-80  A 
372  5  A  L.  J.  414. 

859  /Vujib  ui  aiz -Construction  of  docu- 
ment— Mahomedan  Law — iLt  ej[al  — A.  ^V.  N. 
(1905),  190-2  A.L.J.  462-28  A.  GO  col.  737 
P.  11. 

860  Wajib-ul  arz— Construction  of  docu- 
ment—Partiiion  of  village  into  separate  via- 
/laZs— Provisions  of  existing  Wojib  ul  atz  as 
to  pre  empiion  copied  verlatim  into  Wa- 
jib ulaiz  ot  i;ew  mohals.  1905  A.  W.  N.  115- 
27  A.  602-2  A.  L.  J.  313  i^ee  jrj  emption 
No.  147. 

361  Wajib  ul  arz— Const)  uction  ^of  docu- 
ment.  See  Construction  of  deed  No  82,  83, 
84  col.  549  P  II. 

362  Wajib  ul  arz— Co  sharer—Vendee  in 
adverse  prop  I  ietary  possession  of  certain  plots 
of  land. 

Where  the  Wajtb  ul  mz  of  a  village  con- 
ferred  right  of  pre  emotion,  amjug  others, 
upoa  CO  sharers  and  the  vendee  was  in  ad- 
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verse   propoietary  possession   of  certain   plots 
of  land    iti  tho  village. 

Held,  that  the  vtindeo  must  bo  considerod 
as  a  co-Bharer  wiLluo  the  meaning  of  tlio 
Wnjib  ul  arz  and  such  possessed  right  of  pro 
emption,  under  the  Wajih  nl  arz,  although 
he  did  not  own  a  defioito  share  of  the  zamiii 
dari  of  the  village  and  his  namo  was  not  re 
corded  in  the  Kheioat  as  a  proprietor.  12  All 
426.  16  All  412  followed.  ALI  HUSAIN  KHAN 
V.  TASADDUQ  HUSAIN  KHAN.  AWN 
1905  P  219. 

863  WajibiU-arz-Custom-liliitry  in  Wajib 
ul  an—*  Nadarad.^ 

'i  be  word  *  Nadarad  '  under  the  column 
relating  to  the  custom  of  pre  emption  in 
the  new  Wajib  ul-arz  replacing  the  entry  as 
to  the  existence  of  the  custom  in  the  pro- 
vious«T7aj/6  til  arz  is  a  piece  of  evidence  that 
the  right  of  pre  emption  no  longer  existed 
in  the  village.  RAM  LAG  AN  u.  RAM  AGRAH. 

AWN  1901  P  29. 

864  Wajib  ul  a>-z— Custom— Specification 
in  the  first  Wajib  ul  arz  without  apocifioa- 
tion  Muhamediiu  Law.  3  A  L  J  451  — A  W 
N  (1906)  205-28    A  679   col.   737    P  II. 

365  Pre-emption— Wajib  ul  arz.  Construe 
lion   of. 

W  hre  the  clause  in  a  Wajib  ul  arz,  re- 
lating to  pre-emption  provided  that  "  for  such 
price  as  a  stranger  (Shakhs  gair)  may  pay,  " 
preemption  might  be  claimed  by  the  three 
classes  of  persons  mentioned  in  the  docu- 
ment,— 

Held,  that  there  was  no  right  of  pre 
emption  against  a  purchaser  who  was  not  a 
ftranger  but  a  co-sharer  in  the  village.  23 
All  427  referred  to  and  W  N  All  1904,  p 
104  distinguished.  KHATUN  BIBI  v.  Sa- 
YiDABIBi.  WN  A  1905  P,  45  =  27  A  57, 

866  Pre-emption  -Euidence— Wajib  ul  arz 
compiled  bfore  passing  of  N  W  P  Land  Be 
venue  Act  XIX  of  1873  —  Preemption— Re 
gulation    VII   of  1822,  Section  9. 

Previous  to  the  coming  into  force  of 
Act  XIX  of  1873  there  was  no  presumption  of 
correctness  attached  to  entries  contained  in 
a  jwajib  ul  arz  as  declared  by  section  90 
of  the  act.  RAMTA  PRASAi>  v.  CHATUR 
BHUJ   SAHAI.    AWN  1904  P  117. 

867  Wajib  ul  arz — Construction-Conditional 
sate. 

A  Wajib  ul  arz  recording  a  custom  of 
pre  emption  gave  a  right  of  pre  emption  in 
case  of  any  Intigal  of  property  in  the  village  . 

Heldf  that  a  suit  for  pre  emption  in  case 
of  a  conditional  sale  was  maintainable.  RAM 
NARAIN    V.  GA1SG\  RAM.     4   A   L  J    814 

868  Custom  —  Pre-emption— Mortgage- Wajib 
Ularz-Qimat.     Meaning   of. 

He/d,  that  the  use  of  the  wDrd '•  Qimaf '' 
in  a  Wajib  ul  arz  for  pre  emption  purposes  is 
wide  enough  to  include  the  consideration 
given  for  a  usufructuary  mortgage  with  pos- 
session as  well  as  for  a  sale.  HULAS  RAI  u. 
RAM  PRASAD.  3  A  L  J  215- A  W  N  1906 
P82. 


Pfedmption    (Contd.) 

869  Pre-emption— Wajib  ul  an,  tnterpre* 

tation  of. 

The  Wajih  ul  arz  of  a  village  provided 
that  the  right  of  pre  emption  existed  (1)  in 
a  near  co  sharer  in  the  same  patti  ;  (2)  in 
any  other  co  sharer  in  the  patti  :  (3)  ia 
nour  CO  sharers  in  other  pattis  and  (4)  in 
CO  sharers  in  the  mahal,  at  '•  whatever  price 
is  obtained    from    another." 

Held,  that  each  olass  of  pre  emptors  had 
a  preferential  right  of  pre  emption  as  against 
persons  belonging  to  the  next  following  olaaa 
if  the  latter  happened  to  be  the  purchasers. 
The  words  relating  to  the  price  could  not  ba 
ioterproted  to  reform  to  strangers,  but  to  per* 
sons  who  might  purchase  the  property  whe» 
ther  they  belonged  to  the  four  classes  men- 
in  the  Wiif^b  ul  arz  or  were  outsiders,  SUKH» 
DEO  SINGH  V.  BAHADER  SINGH.  1  A 
L  J  272  =  26  =  A  W  N  1904  P  104- 

870  Wajib  ul  arz-  Interpretation  of  docu- 
ment— Consti  uclion. 

The  Wajib  al  arz  of  a  village  gave  a  right 
of  pre  emption  against  a  stranger,  and  at  the 
price  paid  by  the  stranger,  firstly  to  the  his- 
sadar  ek  jaddi  i,  e,  one  descended  with  tha 
vendor  from  one  common  ancestor  ;  second- 
ly, to  the  hissadar  of  the  same  patti  ;  and 
thirdly  to  the  hissadar  of  the  village. 

The  plaintiff  who  was  a  hissadar  ek 
jaddi  contended  that  under  the  Wajib-ul- 
arz  he  enjoyed  not  only  a  right  to  pre  empt 
sale  made  to  a  stranger,  but  also  a  sale  made 
to  any  other  member  of  the  co  parcenary 
body    who  may  not  be  ek  jaddi  of  the  vendor. 

Held,  disallowing  the  contention  that  the 
pre  emption  right  given  by  the  Wjib  ul  arz 
was  a  right  against  a  vendee  who  was  a 
stranger  to  the  village  co  parcenary  body 
and  not  Against  one  of  its  members.  If  the 
sale  had  been  made  to  a  stranger,  and  ii 
the  plaintiff  and  the  present  vendee  (a  hia 
sadar  deh)  had  each  instituted  a  pre  emp- 
tion suit  against  the  strar)ger  vo'ide,  the 
plaintif?  as  hissadar  eJc  •jaddi  would  be  en 
titled  to  a  decree  in  preference  to  the  pre- 
sent  vendee.  W  N  All  1895,  p9;  W  N  All 
1898,  p  15  ;  and  S  A  N  775  of  1892  referred 
to.  SHEOBAL\K  SINGH  v.  LAOHMIr 
DHAR.  WNA190IPJ20. 
-  871  Wajib  ul  arz-lnterpretation  of  docu- 
ment. AWN  1905  P  92.  See  pre  emption 
proprietor. 

372  Wajib  ularz*—  Interpreta'ion  of  do- 
ctiment  —  Pre-emption — Co-shart-is  R  la'dves--^ 
Wajib'Ularz-  Entries   in  Intery  eta  ion  of. 

Plaintiff  brought  a  suit  tor  pre  emption 
basing  his  claim  upon  the  entries  iu  tha 
Wajib  ul  arz  of  1864  which  ran  as  follows 
'*  If  a  CO  sharer  is  desirous  of  transferring 
his  share,  he  shall  transfer  it,  first,  to  his 
near  relative,  and  next  to  co-sharers  in 
the  village,  and  on  their  refusal  he  may 
mortgage  or  sell  it  to  any  one  he  likes. " 
The  Wajib  ul  arz  of  1886  provided  the  fol 
lowing  in  connection  with  the  right  of 
pre  emption  *'  Up  to  now  there  has  been  no 
suit  for  pre-emption,    but  we    accept    the 
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right   of  pre  emption.  " 

ITfld,  that  the  Wnjib  ul-arfees  ocntained 
the  r'^cord  of  custom  of  pro  emption  io  the 
village,  and  that  Tao  pro  emptora  of  thn  first 
cIpss  were  n  :ar  relatives  without  any  qulifica- 
tion  and  the  pra-emptors  of  the  socoud  clas^ 
wero  co-Bhari;ra  in  the  village.  ii.AM  DIN 
V.   POKHAR     SINGH.      A    W   U    1905    P 

S7 

373  Wnjib  111  are,  interprelnlwn  of— Pre- 
emption— Co  iflidrer. 

The  transfer  of  an  isolated  piece  of 
land  (haqiat  mutfariqa)  by  a  person  not 
owning  any  )'\nd  in  the  village  doefs  u-ot  con- 
fer any  right  of  pre  emption  upon  aliare- 
holders  of  the  village  under  the  custom 
evidenced  by  the  W'  jb  ul  arz  allowing  the 
tight  of  pre-emption  un  a  transfer  made 
by  a  co-sharer  tor  the  vendor  cannot  bo 
called  a  co-sharer  within  the  meaning  of 
the  Wajib  ul  ar2  17  All  447  and  20  All  419 
referred  to,  JODH\  SINGH  v.  BHOLA 
NATH.    AWN  19G1  P  118. 

874  Wrtjib  ul  arz  —  Interpretation  of  do- 
'cumBnt--U  P  Land  Rev.  Act— Reg.  Act  VII 
o  f  1822— Evidence  Act-Parties— 1904  AWN 
128—1  A  L  J  278  —  26  A  549  col  1897  P 
II. 

375  Wajib  ul  arz -Meaning  of  "  ek  jaddi  " 

The  t«rm  '  ok  jaddi  '  when  used  in  a  Wnjib 
ul  arz  means  persons  descended  from  a 
tjommon  ancegtor  throught  the  male  line. 
N  W  P,  H  0  R  1870,  p  313  referred  to. 
CHATAR  SINGH  v.  KAL5f  AN  SINGH,  23 
A  82 

376  Wajib  id- arz  of  ISoi-  Record  of  custom 
— Custovi  -  Pre  tmp Lion  —  Wajib  ul  are.  Con- 
struciion    of. 

In  a  suit  for  pre  emption  the  plaintiff 
relied  on  two  wajib  ul  arzes.  In  the  earlier 
wajib-ul  arz  of  1864  there  was  the  following 
provision  aa  to  pre  emption,  namely,  that 
if  a  sharer  desires  to  transfer  his  share,  the 
first  right  of  pre-emption  is  possessed  by  his 
near  brother,  mxn  by  the  sharers  in  the 
patti ;  and  nest  by  the  sharers  in  other 
pattis,  and  that  when  all  tb«se  have  de- 
oliend  to  take  transfer  the  sharer  may 
Bell  to  any  one  he  likes.  In  the  later  wajih- 
ul'-arz  it  was  stated  under  the  head  of 
•  custom  as  to  pre  emption  '  that  no  case 
or  suit  had  as  yet  taken  place,  but  the 
right  of  prtemptiou  was  acknowledged. 

Held,  that  the  wajib-ul  arz  of  1864  was 
clearly  evidence  of  aright  existing  by  custom, 
and  the  provision  in  the  later  wajib«ul-arz 
was  a  recognition  of  the  custom  prevailing 
under  the  earlier  wnjib  ul-arz.  27  A  553 
followed.     DAULAT  v.  MaTHURA.  W  N  A 

1908  p  92. 

377  Wajib  ul-arz- Perfect  partition-Custom 
— Co7itract. 

By  a  perfect  partition  Mauza  Barauli 
was  subdivided  into  three  mahals,  A  B,  & 
O*  The  waJib  ul-arz  before  tlie  partition  pro- 
vided   that  a   right  of    preemption    exigted 


Pre-emption     (Contd.) 

in  the  following  order :  first  to  shareri 
descended  from  a  common  ancestor,  thea 
to  co-slifirors  in  the  village,. then  to  strangerg. 
At  the  tiineof  partition,  theru  wnjib  ul  ar^eg 
were  p-epared  for  the  three  raahala.  The 
wajib  ul-arz  for  the  mahals,  and  which 
mahals  had  a  sole  proprietor,  reproduced 
the  wording  of  the  wujibularz  of  the  ua- 
divided  village,  in  a  chap'er,  the  heading 
of  which  referred  to  the  righu  of  sharera 
in  the  ni'ihal.  In  the  third  mahal  G,  which 
had  nnm'-rcMia;  .sharers,  the  wording  of  tho 
original  w.ij  h  ul-arz  was  modified,  and  it 
was  provided  that  a  right  of  pro  -inptioa 
in  case  of  a  transfer  by  a  patiiar  would 
exist  in  tho  foilev/ing  order;  first  co  sharerg 
descended  from  a  common  ancestor,  thea 
pattdars,  then  strangers.  On  sale  of  mahal 
the  proprietor  of  Mu-hal  sued  for  pr«  emp'ion, 
basing    his   claim    on  the   wajib  ul  arz. 

Held,  that  the  preparation  of  new  wajib- 
ul-arses  for  three  mahals  abrogated  the  old 
custom  of  pre-emption,  and  that  the  facfe 
that  the  sole  prop^iiiesof  m^ihah  A  and  B  had 
caused  to  be  made  an  entry  in  the  wajib* 
ul-atz  relating  to  the  right  of  |pre-emptioa 
in  those  mahals,  did  not  give  these  popristora 
any  authority  to  control  their  own  rights  r r 
the  rights  of  their  sucotjasors  over  the  proper- 
ty. The  Wfljib-ulaiz  did  not  prove  the  exist- 
ence of  a  custom  of  pre-emption  in  the  mahala 
in  question.  15  C  20-14  I  A  127  ;  (1898)  A  W  1^ 
89  ;  15  0.  20-14  I.  A  127  (1893)  A,  W.  N. 
89,  16  A  147  ;  27  A  602  ref  drred  to.  B  E  O 
CONOR  V.  RAJ  BAHADUR.    5  A  L  J  79- 

878  Wajib-ularz—PatUdar  Karibi:— 
The  words  "  Pattidar  Karibi "  in  Sk 
wajib-ul-r.rs  refer  to  lenrness  of  relationship 
and  not  to  vicinity.  Where  a  wajib-ul-arz 
gives  aright  of  pi  e-eraption  to  a  wear  co- 
hharer,  but  does  i.ot  state  that  a  near  co- 
sharer  will  have  a  better  right  .than  ono 
more  remote,  all  co  sharers  whether  nearer 
or  remote,  stand  on  the  sam^  level  for  the 
purposes  of  pre  emption.  LOX  SINGH  v, 
BALWAN  SINGH,     I  A  L  J  705- 

379  Wajib-ul-arz  — Pre  emption  clause — 
Custom— New  contract-Burden  of  proof.  2 
A  L  J  6—  A  W  N  (1905)  P  16   col  549  P  II. 

380  Pre-emption— Trustee— Right  to  su6 
— Shurkae  qarib. 

A  right  of  pre  emption  can  ha  dlaimed 
on  behalf  of  a  temple  through  its  trustees  or 
manager, 

The  words  shurkae  qarib  when  used  ia 
a  Wajib  ul-arz  may  refer  to  consanguinity 
or  vicinr.ge.     LEKHRAJ  V.     GURDAT,  A  W 

N  1903  P  238 

381  Preemptian  —  Pre-emptor  iid^pcting 
lease  of  property  from  v(ndfe~Es'oppel. 

In  a  pre  emption  suit  it  appeared  that 
subsequently  to  the  defendant's  purchase, 
the  plaintiff  took  a  lease  of  the  property,  the 
subject-m-itter  of  the  sale,  from  the  defend- 
ant and  thrtt  the  plaintiff  was  aware  that  ha 
himself  had  a  right  of  pre  emption  in  respect 
of  the  sale, 
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Held,  that  by  taking  a  lease  from  the 
purchaser  ho  acquioscod  in  tlio  purchase,  and 
was  estopped  from  asserting  his  right  of 
pre-emption.     KISHAN  LAL  v.    ISHllI.  A. 

W-  N.  J905    p  260 

88£  Wo jib-ul-m z— Price— Custom  —  P  r  e- 
empiion — Wazib-ul'arz.  Entry  in — Condition 
■as  to  pvice  tobe  settled  by  arbitration  not  en 
forcible. 

Tho  Wajibul-arz  provided  that'Mf  a  co- 
sharer  being  in  collusion  and  concert  v;ith 
a  stranger  gets  an  improper  and  unreasonable 
price  settled  for  the  property  through  animo- 
sity or  with  the  intention  of  causing  distur- 
bance in  the  village  and  if  there  be  a  dispute 
as  regards  the  price,  the  price  shall  be  settled 
by  an  arbitrator  who  shall  be  nominated  by 
mutual  conseuf.  If  none  of  the  parties 
bo  willing  to  refer  the  matter  to  arbitra- 
tion the  Collector  shall  «have  power  to  ap- 
point an  arbitrator  on  behalf  of  the  Go- 
vernment and  to  have  the  price  settled." 

lldd^  that  the  provision  was  incapable 
of  enforcement  and  the  pre  emptor  was 
bound  to  pay  the  price  proved  to  have  been 
actually  paid  by  ihe  vendee.  MEHI  LAL 
V,  CHET  RAMS  A.  J-  479. 


Wajib-ularz|provideda  right  of  pre-emp' 
in    case   of  a    sale  and,   further,   that  if 


885     Wajib  ul-arz  --  Exchange— Be-trancf^f 
to   vendor^ s  ividows 

A 
tion  in    case   of  a   sale 
there   was  a  dispute  in  tho   price,   it  was  to 
be  settled  by  means  of  panchait. 

Held,  that  the  words  were  wide  enough 
and  included  a  transfer  by  way  of  exchange. 
The  vendor  died  after  the  transfer  leav- 
ing an  adopted  son,  but  before  the  suit  for 
pre  emptiou  was  brought,  the  property  was 
retransferied  to  his  widows,  who  were  not 
made  parties  to  the    fuit. 

Held,  that  the  pre-emptor  had  a  good 
cause  of  aotion  to  maintain  the  suit.  BHAG- 
WaN  SINGH  V.  KHARAG  SINGH,  4^A 
LJ756  =  A  V/N{1907).  280- 

386  Wojib-ul-arz — Sharik  hakiat — Co- 
sharer— Owner  of  resumed   muafi  land. 

The  pre-emptive  clause  of  a  wajib-ul-avz 
contained  thefollowiug'provision;:-'*Miniumla 
malikon  ke  agar  koi  hissadar  apoi  haqquiat 
bai  karue  chahe  to  awwal  dusre  hissadar 
fiharik  haqquiat  ki  hath  bai  karega." 

Held,  that  the  owner  of  resumed  muafi 
land  (which  had  been  resumed  before  this 
Wajib  ul  arz  was  framed)  in  the  same  khe- 
wat  as  the  land  sold  was  sntitled  to  pre- 
emption as  against  a  vendee  who  was  mere- 
ly a  CO  sharer  in  a  different  khewat,  Lalta 
Prasad  v.  Lalta  Prasad,  Weekly  Notes,  1881. 
NARAIN  PRASAD  v.  MUNNA  LAL,  I  L  R 
30  All   329=5  A  L  J  802. 

887  Waiib-nl-arz— Silent  as  to  nature  of 
custom  in'piaint-No  allegation  as  to  nature  of 
custom  iu"plaiut-"MahomedaD|;Law,  appHca- 

]r)ility No  pre  emption  with  respect  to  mort- 

caee-Performance  of  preliminaries.  1905  A 
W  N  190-2  A  L  J  482-28  A  60  col.   737   PH. 

388    Wajib-ul-arz--SuccessivQ  wajib  ul  arz 


Pre-emption    (Contd.) 

not  in  agreemont-Custom-Evidenco  of  rfgbtf 
•  inter  so  '-Remand.  2  A  L  J  790-1905  AWN 
200  col.    731    P  II. 

899  Year  of  grace,  expiry  of,  without  pay- 
ment of  mortgage  money,  before  Punjab 
Alienation  of  Land  Act  camo  into  force — 
Mortgage  by  •  conditional  aale-Extingufsh- 
ment  of  mortgage.  20  P  R  1905-77  P  L  R 
1905   col.  1774  PII. 

400  Zemindari  and  Grove-Grove  not  ap- 
purtenant— Separate  Court-fee  not  paid — 
Dismissal  of  suit  in  respect  of  grove  only,  i 
A  L  J  403— A  W  N  (1907),   163  col.  707    P  II. 

Pre-emptive. 

I  Nature  of— Extinguishment  of— 1903  A. 
W.  N.  19G~26  A.  Gl  ool.  1033  P.  I. 

Pre  emptor. 

1  Having  right  equal  to  some  of  the  ven- 
dees and  superior  to  others.  81  P,  L.  R.  1908 
See  Pre- emption  No.  l8i  Supra. 

Pregnancy. 

1  Declaratory  suit  tbat  defendant  was  not 
pr  eg  lent  at  bir  bus^bacd's  death,  not  main 
taiLabl-e.     124  P  W  B  1908   col  859   P  II. 

Preliminary  decree. 

1  No  appeal-Final  decree  — Appeal— Final- 
ity of  first  decree~5  OWN  617—29  C  758  col 
875   P  II. 

preliminary  issue  of  law. 

1  Preliminary  issue  of  law,  order  of  Couril 
refusing   to    decide.     5  00   151   ool  1320  P  I. 

Preliminory  order. 

1  Not  appealed  against —  Order  dismiss- 
ing application  for  execution  without  fixing 
a  date  for  its  disposft'.  130  PLB  1902  col 
896     P  1. 

2  Not  appealed  against— StaS  corps  but 
not  an  officer  of  the  regular  forces.  143  P 
L  R  1902   col   903   P  1. 

Preliminary  point. 

1  Remapd  — Preliminary  point.  49  P  L  R 
1905    col  1663    PI. 

2  Remand— Decision  on  a  preliminary 
point.     35  P  L  R  1902     col    1683     PI. 

3  Remand— Preliminary  point.  157  P  L 
R  1903  col   1C68    P  1. 

4  Remand— Preliminary  point— Order.  4 
O  0  23   col  1677    P  I. 

5  Remand  — Preliminary  point.  57  P  L 
R  1904  col    1669    PI. 

6  Remand--Preliminary  point.  2  P  R 
1908    col    1670     P  I. 

7  Power  of  Chief  Court  to  consider  merits 
of-_Uec«ipt  operating  as  relinquishment  of 
mortgage— Right.  141  ^P  L  R  1902.  99  PR 
1902  col  462     PI.  /' 

8  lower    of     Chief     Court     to    consider 
merits  of  —Appeal  against    order    of.     1    P  R 
1903—1  P  L  R  1903    See  order  No.  9. 
premature  suit  for  mortgage. 

1    Premature  suit  for  mortgag*  money. 
O  0  171    col,   822  P  II. 
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Prescription. 

1  Acquisition  by,  of  under  proprietary 
rights — Declaratory  "Decree — Landlord  and 
tenant — Possession,  prayer  for.  4  0  0  207 
col.   429    P  I.  ! 

2  Acquisition  of  a  title  by — To  a  plea 
used  as  a  burial  ground  for  a  long  time.  A 
W  N  (1906),  159    col.  1G88  P  II. 

8  Easement-Landlord  and  tenant,  29  0 
863   001.915  PII. 

4  Joint  possession  for  over  statutory  period. 
5  C  W  N  545-3  Bom  L  R  303-24  M  387-289  A 
8  ool.    1750    P  I. 

5  Removal  of  trees.  SOWN  710-3  0 
944  col.   453    P  I. 

6  Right  for  the  discontinance  of  a  pro- 
cession of  an  idol  acquired  by.  16  M  L  J 
160  col.  930  P  I. 

7  Right  to  prescribe  for  title  to  a  space 
occupied  by  aibuilding — Projection  of  build- 
ing.    16  M  L  J  286,  col.  16G7  P  II. 

8  Village,  acquisition  of  prescriptive  right 
by.  29  0  100  col.   1385  P  II. 

9  WallWiodow-Privacy.  5  0  W  N  147 
col   736  P  II. 

10  Prescription  right-Acquisition  of-Kle- 
jnents  of  the  right-should  bo  to  the  "  ad- 
vantage "  of  and  not  mere  ornamentation 
of  the  dominant  tenement.  3  0  0  503  col. 
917    P  II. 

11  Alternative  claiTi— Proprietary  right — 
Prescriptive   right — Inconsistent  claim, 

A  claim  to  relief  on  the  graund  of  pro- 
prietary right  is  not  necessarily  inconsistent 
with  a  claim  to  relief  on  the  ground  of  pre- 
Bcriptive|right,  and  may  be  claimed  in  the 
alternative  with  the    latter. 

When  a  plaintiff  has  bean  allowed  to  sue 
for  relief  based,  in  the  alternative,  on  the 
ground  of  proprietary  right  and  right  by 
prescription,  and  no  objection  has  been  taken 
to  the  frame  of  the  suit  in  the  Court  of  first 
instance,  objection  cannot  be  allowed  to  be 
taken  at  the  appellate  stage.  16  W  R,  198 
distinguished.  DURGAMANI  DEBYA  v. 
AMBIOA  GHABAN    ^ARMA.     40    L   J  367 

12  Plea  in  defence  in  Redemrption  suit. 
190i  AWN  165-1  A  L  J  426-27  A  78  ool.  1873 
PII. 

13  To  trusteeship.  26  M  lia  col.  1911 
PII. 

14  Prescriptive  title — Acquisition  by — 
Obiter.     12  M  L  J  387   col.    1054    P  II. 

15  Presentment— Huodi.  6  P  R  1905  ool. 
541    P  I. 

Presidency  Baalxs  Act  XLI  of  1876 

1  Bank  of  Bombay.  31  B.  319  col.  391 
P.  I.  and  25  B  52,  35  C  825  col.  8,  9  P.  II. 

Presidency  Small  Cause  Court. 

1  Collecior,  Small  Causa  Court —Regist- 
jrar's  jurisdiction  to  set  aside  his  exparte 
decree.  7  C.  W.  N.  547-30  0.  547  col.  1329 
P.I. 

2  Pewor  of  High  Court  to  restrain  suit  in 
— Defendant's  suit  in  Small  Cause  Court.  9. 
C.  W.  N.  748  col.  445P.1. 

2  (a)  Small  Cause  Courts- Juripd'ction — 
litle,  question  of— Sole  or  principal  q^uesLioa  i 


Presidency  Small  Cawse  Court 

{Contd.) 

in    the    cause.     31  C.  100  ool.  751  P.  I. 

8  Small  Cause  (^ourt—Jurisdiction  to  en- 
tertain an  applicati(;n  under  S.  521  of  the 
O.  P.  C.  30  C.  397  col.  1334  P.  I. 

4  Small  Cau^o  Court— S^e  Juriediotion — 
—Small  Cause  Court  col.  1475  to  1479  P.  II. 

Presidency  Sm.all  Cause  Courts  Act 
XV  of  1882. 

1  See  Act  XV  of  1882  Presidency  Small 
Cause  Courts  Act  col.  750  to  755  P.  I. 

2  S.  19  (k)— Suit  to  enforce  arrears  of 
annuity — Suit  to  enforce  a  trust.  10  B.  L, 
R.  758  col.  2171  P.  I. 

3  S.  69 'Question  whether  cheque  waa 
presented  within  reasonable  time  is  a  ques- 
tion of  fact  and  cannot  be  rt^ferred  to  the 
High  Court  by  Presidency  Court  of  Small 
Cause.     31  M.  364  col.  1477  P.  II. 

4  S.  69— Difference  of  opinion— Disposal 
according  to  the  majority— Jurisdiction  of 
the  High  Court.     4  M.  L.  T.  283  col.  134?  P.I. 

Press  and     Registration  of  BooKs 
Act. 

1  See  Act  XX  of  1847— Copy  right  Act  col, 
54  to  56  P.  I. 

Presumption. 

1  Presumption  to  retain  in  prepetuity 
birt  tenure— Estate  of  inheritance,  pre-sump- 
tion  of,  without  express  words  of  inheritance 
in  birt-patr— Estoppel.  4  0.  0.  31  col.  950 
P.  II. 

2  Presumption  regarding  moveable  pro- 
perty acquired  by  Hindu  widow — Grandsons. 

3  O.  C.  89  col.  1088  P.  II. 

3  Presumption  — Annuity  granted  to  de- 
fray temple  -Expenses— Charge  upon  village 
out  of  profits  of  which  it  was   to    be    realised 

4  O.  C.  61  col.  2170  P. 

4  Presumption -Lord  Canning's  Procla- 
mation of  15th  March  1858,  effect  of  — Power 
of  Attorney  signed  by  Deputy  Collector,  by 
Deputy  Commissioner.  7  0.  C.  65  col.  1383 
P.  II. 

5  Presumption  of  being  held  in  trust  for 
jo  nt  family— Talukdari  Saoad  in  favour  of 
single  member  of  joint  family.  4  0.  C.  214 
See     0-udh  Act  I  of  1869     Estates  Act  No.  40. 

6  Presump'Uon  as  to  nature  cf  estate 
taken  by  female  under  oral  gift.  5  O.  C.  345 
See     Oudh  Act  I  of  1869  Estates  Act  No.  24. 

7  Presumption  arising  from  non-receipt 
of  share  of  profits  within  12  years  previous 
to  the  institution  of  suit.  1  0.  C.  143  col. 
668  P.  II. 

8  Presumption  in  favour  of  entry  in 
Wajib  ul-arz  — Daughter  and  daughter's  sons, 
excludion  of,  from  inheritance;  4  0.  C.  71  col 
558  P.  II. 

9  Presumption— Admission  of  defendant 
—  Issue  on  question  not  framed -Burden  on 
plain lif!.     26  B  360  col.  1255  P.  I. 

10  Advatc-ment  in  favour  of  wife- No. 
orrsumption  in  Hindu  Law.  6  B  m.  L.  R 
976--29  B.  306  col.  2051  P.  I 

11  Ancestral    property-Father's,     pow^c 
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over  self  acquired  proparty.     2(t  M.    429   col. 
212G  r.  1. 

12  Appointment  as  Commission  Agent — 
Subscquont  i\ppoiutment  as  Agoiil  to  pur- 
chasef  how  far  old  termd  coutiuuo  — 4  B.  L*. 
R,n27  ool.  2077  P.  I. 

13  Appropriation  to  interest— Payment  of 
interest  aa  such— Payment  of  principal — 
Acknowlodgmont  of  debt.  5  B.  L  R.  350. col, 
178G  P.  I. 

14  Arising  out  of  JL  recital  in  a  rtgistaKed 
bond— Modification  whera  one  party  is  in  re- 
lation of  active  confidence  — Onus  of  proving 
good  faith,  etc,  lies  on  the  party  interested  in 
upholding  the  transaction,  77  P.  R.  1803 
col.  230  P.  I. 

15  Budhist  Law — Act  dona  by  husband 
ia  pursuance  of  common  business  binding 
on  wife — Sal©  of  immoveable  property  by 
husband  without  knowledge  of  wife — Appa- 
rent acquiescence  subsequent  tD  sale,  by  wife, 
jQo  proof  of  cous&nt.  1  L.  B.  R.  1900.2,  p.  11 
col.  244  P.  II. 

16  Compromise  by  vakil— Clients  author- 
ity.    6  C.  W.  N.  82  col.  1803    P.  I. 

17  Conditional  payment  by  pro-note — No 
absolu^te  paym^Dt.     26  M.  526  col  543  P.  I. 

18  Conditional  payment  by  pro-note — No 
absolute  payment— Contract  uf  purcJaase.  2? 
M.  540  ooK  320  P.  I. 

19  Conditional  payment  by  pro-note— No 
absolute  payment  — Promissory  note  for  goods 
sold.  25.  M  580  col.  309  P.  XL 

20  Conditional  payment  by  pro-note -No 
absolute  payment — Compromise  of  suit  by 
parties.    6  B.  L.  R.  879  col.  1883  P.  II. 

21  Continuance  of  same  state  of  things, 
7^  C  W  N  849  col  177  P  I. 

22  Co-obligees  on  a  money  bond — Pre- 
sumption of  tenancy  in  com.mon  rebuttable. 
1902  AWN  216—25  A  1.55  col  17&1  P  I. 

j|8  Grown  grants -Grants  of  land  reve- 
Hue   prima   facie.     29  B  480  col  202  P  II. 

24  Custom— See  Gustom-Puojab  Pre-emp 
tioD    No  87,   88,  90,  91   col  818,  819  P  II. 

25  ^Custom— Succession—  Whole  blood — Ealf- 
blood— Pagwand—Chuiidai'jond— Presumption. 

Held,  that,  in  this  ease,  thougk  proper- 
ty was  distributed.  In  the  family  according 
to  the  rule  of  Pagwand  and  the  presump- 
tion was  that  the  whole- blood  among  the 
collatera.ls  did  not  exclude  the  half-blood, 
yet  the  evidence  produced  by  the  defendants 
jeebutted  the  presumption.  4  P  R  1891  (P. 
B).  34  P  R  ISOO-P  L  R  (1900)  p.  447,  31  P 
R  1903,  referred  to.  JAFAB  KHANu.  MU- 
HUMMAD   KHAN,  29  P  L  R  1906. 

26  Deaths  as  to  time  of— Widow  las-t  heard 
of  12  years  before  suit  — Onus  as  to  proof 
of  date  of  death — Reversioner's  suit  for  pos« 
session.     14  M  L  J  464  col   1955  P  II. 

27  Decree  for  cess  at  one  rate— Rata  at 
which  tenant  is  to  pay  in  subsequent  years. 
28  C  109  col  100  P  I. 

28  Devolution  of  property  of  deceased 
Mahomedan  in  Malabar.  27  M  77  col  170& 
P  II. 

28    Docameut  more  then  thirty  years  old. 
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2  C  Ij  J  592  ool  193  V  I. 

30  Kxccutiou  — Sale  in  favour  of  auotiaa 
purchasers — D^oreo  BubBequontly  rovwrsed. 
—7    B.   L  R    585-29    B    435    ool  575  P  I. 

81  Formalities  as  to  the  obsarvance — Sale- 
proclanialion— Lapse  of  timo.  32  C  691  at  695, 
col  7oP  II. 

32  O  od  faiUi  -Transfpr  of  Property  Act-, 
{IV  of  18ii2),  Sectioio  uii— Transfer  to  defraud 
credit  01  s. 

When  a  dispute  arises  in  a  suit  as  to. 
whether  a  paitioular  transfer  of  immovable 
property  is  void  as  against  the  orcdiLora  of, 
the  transftiror  the  creditors  must  prove  that 
the  transfer  v/as  made  with  intent  to  de- 
feat and  delay  them.  It  is  only  when  they- 
discharge  this  burden  that  the  transferee 
must  establish  that  he  was  a  transferee  ia 
good   faith   and   for  coosideratioo. 

For  the  purposes  of  a  suit  of  this  class, 
it  Is  not  illegal  or  immoral  to  prefer  one 
creditor  to  another,  and  though  it  lies  oa 
the  transferee  (if  the  intent  to  delay  be  es* 
tablished  to  prove  good  laith  on  his  part 
and  consideration,  it  it  be  proved,  that  there 
was  a  valuable  consideration,  adequate  to 
the  occasion,  the  Court  woiild,  in  ordinary 
circumstances,  be  slow  to  hold  that  there 
was  not  good  faith.  2  Bern  L  R  986;  S.  C. 
25  Bom.  202,  referred  to.  AMaRCHAND 
JKTHABHAI  V,  GOKUL  BaPU.  5  B  L  R 
142. 

33  Hindu  Law — AUenation  Jby  father — 
Jubtifving  necessity.  4  B  L  R  587  col  :  2123. 
P.    I." 

84  Hindu  Law — Business  carried  on  by- 
one  co'parcener  how  fa<-  family  bus-'Uess.  4 
B  L  R  968  at  973—27  B  15.7  col:  374  P  II. 

88  Hindu  Law — Estate  taken  by  mothei- 
— Gift  to  mother.  9  C  W  N  784^-82  C  105, 
c&l.  567  PII. 

37  HindiL  Iiam— Father's  debt— Court  »al&. 
— Interest  sold— Far  therms  decree  debt — Court. 
sale*  A  1531— Interest   sold-r— Presumption:— 

Whore  family  properties  are  sold  in 
execution  of  a  simple  money  decree  against 
the  father  only,  the  preeumption  in  the 
absence  of  circumstances  indicating  the- 
contrary,  ia  that  the  father's  interest  alone 
was  gold.  MaNDHaR  v,  BALWANT.  3  E 
L  R    97. 

38  Hindu  Law — Joint  property  being; 
ancestral — No  presum^ption — Onus.  1902  A. 
W  N  20  col:  2160  P.  I. 

39  Hindu  Law — Joint  property— Daya* 
bbaga   family.     31  C  448  col:  19.28  P  U. 

40  Hindu  Law— Self-acquisition  of  bolder 
of    impartible   Raj,     1904   A.W.N.   244   col:. 

41  Hindu  Law  —  Husband  aud  vyife — 
1234  P  I. 

Gift  of  money  in  the  bauds  of  a  straoger 
by  a  husband  to  wife— Subsequent  reoeipfr 
of  'money  by  husband — How  far  receipt  as 
agent  of  wife,  4  Bom.  L.  R.  180  at  198—26. 
B    577  col  420  P  I. 

42  Hindu  Law— Liability  among  obligora 
-Liability  among.    26  M.  322  at  325  col;  1384 
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48  Hindu  Law— Mahant— Ownership  of 
shares  in  company— 12  M  L  J  439— 2&  M  79 
col:  744  P  I. 

44  Intention  to  keep  alive  prior  mort- 
gage.^ 8   C  W  N  690  col;  1868  P  II. 

iS^I'^'^egu.larity  in  sale—  Inadeq^uacy  of 
price — Presumption  that  it  is  duo  to  irrega- 
larity.    6  C  VV  N  52G  col:  33  P  II. 

46  Landlord  and  tenant— Permanent  ten- 
B,noy —  Lease  for  building  purposes  —  Pre- 
Bumptiou- Grant    in  perpetuity. 

Where  a  lease  is  given  for  building  pur 
poses  the  Court  mjiy  well  presume  that  it  was 
intended  to  be  a  perpetual  grant.  23  W  R 
399,  4  OWN  210  =  27  0  570  followed.  3  0 
"W  N  502  =  26  I  A  58  distinguished.  RAJ.A 
PROMODA  NATH  HOY  u  SiU  GOVINDO. 
CHOWDHURY.  9  C  W.  N-,  463  =  32  C 
648. 

47  Landlord  and  tenant  —  LeEuse  for 
building  purposes  for  no  fixid  term— Per- 
manent tenancy.     7   B    L    R   104  col:    1535 

P.  n. 

48  Ijftw  regarding  person  iu  whom  pro- 
perty in  timber  on  tenants  holdiug  vests- 
Eight  of  tenant  to  cat  and  remove  such 
timber.  5-  A.  L.  J.  99-30  a.  134  col  :  1343, 
P.    II. 

49  Legacy  linc&pable  of  taking  effect- 
Persons  enviitled  after  testators  death.  4  B 
3u  R   555  col;  401   P  H. 

50  Legal  origin  from  immemorial  aser  — 
Easement- 31  I  A  75-31  C  503-14  M  L  J.  152 
^8  C  W  N  428  col  927  P  11. 

51  Legal  origin  to  existing  facts — Court's 
auty  —  a  B.  L  R  43  —  28  B.  276.  col  1058 
PU. 

52  Legal  words -^  Meaning  of  —Usual 
EOening— 4  BLR  384  col  195  P  II. 

63  Legality  oi  marriage  -  49  P  R  1983  col 
376  P  II. 

54  Legality  of  order— Presumption  as  to 
provision  under  which  ft  Court  passed  an 
order  -  1903  AWN  4-25  A  1&3  col  909. 
P  II. 

55  Legality  of  order  of  Court  — As  to  the 
section  under  which  Court  passed  an  order 
--1904  AW  N  24^26  A  327  col  17.25 
PI. 

56-  Legality  of  orders  of-  Court  of  oorrec^i- 
meut  as  to  date  —  25.  A  143  col  171 
VI. 

57  Legality  of  orders  of  Court— -Statutory 
Law -27.  B  162  at  186  col  1448  H  II. 

58  Legitimacy— 30.  I  A  152-25  A  403  col 
232  P  I. 

69  Legitimacy-Period  of  gestation,  limits 
Qf-1902  A  W  N  119 -- 24  A  445  col  1568 
P    II. 

60  Legitimacy.and  marriage- 190o  A  W  N 
814  Col  2^31  P  II. 

61  Local  ■publication  of  reGoid—Cjficer  con- 
ducting  pamtion— S^  46.  awi  -MS— Board  of 
Btvenu,e,  rules  fiavie.i  by—  Datwuia  procted- 
ivgs—lient,  entiiea  us.  lu,  yayob.e  by  tenants, 
if;  evidence  againat  Ltuauts  F ablicuiion  yre 
gutfi/6d  in  ihi  absence  of  Gaiificalc, 
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Entries  in  batwara  papers  as  to  tbe; 
amount  of  tbe  rents  payable  by  tenaiitH  are 
evideace  in  the  same  way  aa  entrice  in  tbe 
record  of  rigbte  prepared  under  Cliaptor  X 
of  the  Bengal  Tenauov  Act  are  evidonca 
under  S.  103  B  of  the  Bengal  Tenancy  Act, 
though  they  may  not  be  vtry  valuable  evi- 
dence. 

Absence  of  the  cerlScRte  of  local  pub- 
lication is  not  sufficient  to  show  there  was 
no  publication,  A  presumption  sliould  be 
made  of  the  regularity  of  the  proceedings 
of  ftn  ofQcer  conducting  a  partition.  JANKI 
DOBEYu.  KIRTAUATIi  ROY.  13  C  W  IT 
93. 

62  Long  standing  transaction — Validity 
of,  how  far  rightly  executed  — 4  BLR  893  col 
1297  P  II. 

63  Maintenance  grant,^  heritabUity  of  — 
4  GL  J  399  col  1095  P  II. 

64  Marriage— Continuance  of-Legitimaoy 
-7  B  L  R95  col  232  P  I. 

65  Marriage  from  co  habltatioa  — A  W  H 
(1906),  204  col  123S  P  II. 

66  Migrating  family  — Family  custom — ^ 
2  A  L  J,  720—1904  AWN  244-27  A  203  col  48a 
P    11. 

67  Non-access-Illness  of  husband  render- 
ing act  of  begetting  a  ahild  improbable.  6. 
0  W  N  146  col  231  P  I. 

70  Observation  of  formalities  requiaitQ 
to  confer  authority  upon  — Directors  of  ioint 
company— 81  P  R  1903  col  1609  P   I. 

71  Occupancy  rights-101  P  L  R  1908, 
—S^e  Punjib  Tenancy  Act  XYI  of  1887: 
S.   59. 

72  Of  Law— 2  0  C  286  —  See  Onus  o! 
proof. 

73  Of  notion  under  S.  6;of  Act  XI  of  1859- 
extent   of— 7  OWN  377  A  1532. 

74  Of  occupancy  right-Secretary  of  — State, 
not  a  naces^ary  party  in  a  suit  sale  aside  sett 
7  C  W  N  377  col  38  P  II. 

75  Of  order  of  tenant  in  comivjjii—  Advrse- 
possession — Co-sharers  —  Tenants  i?i  cojnmon—' 
Presumption  from— Exclusive  receipt  of  pro- 
fits. 

Held,  that  to  constitute  an  adverse  pos- 
session as  between  tenants  in  common  ihero 
must  be  an  exlcusion  or  an  ouster.  Exc'u* 
sivo  rcQeipjt  of  pioflts  by  oue  teuaui  iu 
common  continuously  for  a  lor-g  ptriod 
may  point  to.au  ou^jtt-r,  but  the  Cuuit  must 
be  satisfied  that  suoh  lakli/g  of  proHu  is 
I  an  indication  of  a  de-.ial  of  rights  in  tho 
I  other    CO  tenaat   to    receive    them.     GANGA- 

,  DHaR    v.  parsharam  bhalchandra. 
17  BLR  252. 

76  Of  ownership — Suit  by  — Talucjdar  for 
declaration    of   prcprielaj-y    title  and  tenant's 

'  ejbcimont,     6  0»  C  119  col  2-25  P  I. 

77  Of  ownership  of  sharers  be  ught  by 
mahaut~12  M  L  J  439-28  M  '',9  col  744 
P    I. 

78  Of  owricrship  of  waste  laiids  and 
forest  lands- 2^3  M  257  -  10  M  L  J  147  Qui  185. 
P   I. 
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79  Of  T>  ust  —  Plac6  of  public  loorahip  -  Pro- 
per ti/  held  hij  Mrihant  —  Trust,  presumption 
of—Makaiit^   r>m  val  of. 

Tlio  appolla  if,  was  a  Mahanfc  of  a  Nauak 
Shahi  Sai'gvt  at  Khiirabail  to  which  acortaiu 
villago  was  altacli' c1.  Tlio  appjUant  bo 
cainL>  of  unsound  in  d  au'l  was  s'.mt  to  the 
J  unalio  Asylum.  Whon  ho  was  io  the 
asylum  tlie  rospotidout,  as  the  result  of  a 
petition  by  residents  of  Kliairabad  to  the 
Deputy  Oommssiouer  obtained  mutation 
ofuuujt?  in  re-tp.'CS  ofthj  villago  and  took 
possession  of  that  villag'j  and  the  sangat. 
The  appoUaiU',  after  boia^'  discharged,  as 
of  sound  mind,  frum  the  asylum,  claimed 
po3-!ession  of  the  villago  and  the  sangat 
as  his  private  property.  The  defence  was 
that  the  saugat  and  the  villago  were  trust 
properly  and  the  appellant  became  unfit 
tot  the  office  of  trustee  as  be  led  an  immoral 
life  end  aliouated  s-ima  part  of  the  trust 
property.  It  was  amply  proved  that  the 
village  v\^as  granted  to  a  mahaut  of  the 
Batigat  and  the  appellant  had  immoral  re- 
lations with  women  and  was  iu  the  habit 
of  taking   intoxicating   liquor. 

Held,  that,  where  a  person  gives  pro 
perty  like  a  village  to  the  mahant  of  such 
an  instilulion  as  the  sangat,  there  is  a 
strong  presumption  that  the  property  is 
given  for  the  benefit  of  the  institution  and 
not  for  the  private  benefit  of  the  Ma- 
hant. 

Held,  also,  that  the  sangat  and  the 
village  in  dispute  were  trust  property  and 
not    the    private    property    of  the    mahant. 

H4d,  further,  t'latthe  appellant  was  unfit 
for  the  ofiice  of  mahant  by  reason  of  his 
Immorality  and  breach  of  trust  in  alienat- 
ing trust  property.  BASANT  DASu.  GANGa 
DAS.    2  0C340- 

80  Partnership— Purchase  in  the  name 
of  a  partner,  11  M  L  J  353-25  M  149  col 
375   P  I. 

81  Performanoe'of  duty  imposed  on  Oount 
29  0  580  col  1505     P  I. 

82  Permanent  Tenanc-y  SOWN  808  col 
1636   P  II  7  C  W  N  734     col   292  P  II. 

84  Person  paying  off  a  mortgage  intend- 
irg  to  keep  the  security  alive,  SOP  U  1904 
col  637    P  I, 

85  Petition—  Pleader  —  YaUalat— Attorney 
—Evidence : — 

A  petition  purporting  to  emanate  from 
a  particular  person  and  filed  on  his  behalf 
by  a  pleader  acting  on  a  vakalatuama  sign- 
ed by  one  who  represented  himself  to  be  the 
attorney  of  that  person  is  prima  ttac  ©  e%l 
clenoe  that  it  proceeds  from  him  and  s  as 
Buch  admissible  in  evidence  in  a  subdiaaeut 
suir..  12  M  I  A  81  and  25  W  R  68  foil. 
RANT  LALIYA  SUNDaRI  v  RaNI  SUR 
NOMOYEE  DASI,    5CWN333. 

86  lUint  by  a  cotp^raliou  — Varifiaation 
by  offiGer--Authority  to  verJfy  presumed 
until   disproved.     5    OWN  91    col    1236  P  1. 

87  Fosstssion  by  Hindu  widow  governed 
by  mitaksharp,  law— Proparty  to  which  aha 
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is  not  entitled  as  Hindu  widow — Nature- 
of  possession — Adverse  possession.  GOWN 
657-29  0  664    col     2072  P  I. 

88  Possession  following  title — Evidence 
as  to  possession  conflicting.  SOWN  876i 
ool  58  P  II. 

89  Possession  of  submerged  land.  9  0  W 
N  111   ool    2042     P  I. 

90  Possession  of  waste  land— Mortgagor's. 
fmit  for  possession  of  trMrtgaged  property, 
against  trespasser  after  dismissal  of  similar 
suit  by  mortgagee  in  default — Waste  land,  pre- 
sumption  an  to  possession  as  to  possession   of. 

The  mortgagee  of  a  village  let  some  waste 
land  to  A  to  have  it  reclaimed  and  brought 
under  cultivation.  The  defendants  interfer- 
ed with  A  and  the  mortgagee  brought  a. 
suit  for  possession  in  which  the  mortgagor 
was  impleaded  as  a  defendant.  The  suib 
was  dismissed  on  the  mortgagee  failing  to> 
put  in  an  appaaranee.  Subsequently  the 
mortgagor  brought  a  suit  for  possession  of; 
the    waste  land    against    the    defendants. 

Held.,  that  the  decision  in  the  former 
suit   did  not  render  the  question  res  judicata. 

Held,  further,  that  the  mortgagor  being; 
in  rent  colleoting  possession  of  the  village 
must  be  presuroed,  in  the  absence  of  any 
evidence  to  the  contrary,,  to  be  in  posseasioa 
of  the  waste  land  therein.  Thakur  Shew- 
Narain  Singh  v.  Bodal  Singh  (1)  followed. 
SHEIKH  MUHAMMAD  ALAM  AND  AN- 
OTHER V.  RAGHBIR  BINGH  ANI> 
OTHERS.   9  0  G32. 

91  Power  of  attorney.  9GWN  986.  ooU 
191  P  I. 

92  Power  of  testation — Cause-P^wer  of  gift 
is  shown  to  exist.  48  P  R  1903  (F  B>-coU 
2094   P  I. 

93  Principal  and  Agent-Act  of  Govern^ 
m.ent  Officer-No  presumption  that  he  is  act» 
ing  on  behalf  of  Govt.  4  BLR  706-— 26  B 
801  col.  2076.  P  I. 

94  Pro- note — Conditional  payment  by 
Mahant— Negotiable  Security.  6  B  L  R  879? 
col.    1888  P  I. 

95  Punjab  Laws  Act— Giistom — Preemp- 
Uon.  110,  175,  P  L  R  1906.  and  38  P  Ij  R 
190.     See   Punjab   Laws   Act  tV  of  1872  S  10-. 

96  Reasauabla  and  Probable  Cau.se.  S 
BLR   704   col.    1834   PI. 

9'?  Record  of  Rights— Suit  instituted  be- 
fore the  publication  of,  applicability  of —  la 
S.  103  of  Bengal  Tenancy  Act.  4  0  L  J  5-19i- 
col.    133    PII.         - 

98.  Record  of  Rights,  correctness  of  ea- 
triesin  a.     11  C  W  N  48  col.    135    P  II. 

Presumption  as  to  correctness  of  entries, 
in  reoord  of  rights  Rebutt  ible  presumption, 
13  P  L  R  1903.  8(6  Punjab  Land  Revenue  Act 
(XVII    of  1887.    S    44. 

99  Salrs  for  arr©.as  of  revenue-Notice  pre- 
liminary to— Publication  of.  6GW  N  688 
col.    35.  P    II. 

100  Settle^r^ent  Records— Shanulat  land — 
Burden  of  proof — Presumption  of  accuracy  of 
entries<rnade  in  settlement  records. 

The  defendant's  ancestor  purchased  orftl- 
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ly  a  proprietary  holding  in  1864  and  since 
then  the  names  of  the  vendee  and  his  hoira 
appeared  in  settlement  papers  as  proprietors. 
There  was  nothing  to  show  that  the  sale  did 
not  include  shamilat  lands.  Tlie  plaintiff 
•claimed  exclusive  right  to  such  lands-  He 
failed    to  prove  his   exclusive  possession. 

IJi'ld,  that  the  suit  must  he  dismissed. 
BANT    RAM  V.    JWALA    SINGH.     10   P    L 

E  1907. 

101  Some,  at  least,  of  property  of  joint 
family  coming  down  to  it— Presumption  of 
whole  property  being  ancestral.  10  B  L  R 
184-32  B  479  col.   1220   P  II. 

102  Status  from  uniform  payment  of  rent 
after  record  of  rights  published.  12  C  W  N 
^04   col.    104  P  II. 

103  Tenancy  in  Common  as  regards  party 
wall  when  displaced.  7  B  L  R  228.  See 
Party   Wall  No   2. 

104  Tenants  under  Inamdars,  whether 
presumed  to  be  tenants  with  occupfincy 
rights.     30  M  502   eol.    1536   P  II. 

105  Title-Payment  of  rent.  26  B  410 
col.  365  and   1941  P  I. 

106  True  foundation  of  a  presumption. 
The  true  foundation'of   a  presumption    is 

either  some  policy  on  general  confirmity  with 
fact.  SUBRAMANIAN  CHETTY  v.  ARUNA- 
CHELLUM   CHETTY.    28  M-  1  at  4- 

107  Validity  of  an  alienation  of  ancea 
tral  immovable  property  by  a  member  of  an 
agricultural  tribe  who  has  settled  to  urban 
life.    55  P  R  1908   col.    2216  P  I. 

108  Will— Execution-Knowledge— Parda- 
nashin  lady.  Undue  influence.  5  C  W  N. 
605   col.  78  P  I. 

109  Will— Presumption  of  Burden  of 
proof-Mentalcapacity  to  mnke  will— Probate. 

For  the  purpose  of  a  valid  will  it  is  ne- 
cessary that  the  testator  should  bo  of  sound 
mind  so  that  he  who  propounds  a  will  under- 
takes to  satisfy  the  Court  not  only  that  the 
testator  madcjit,  but  also  thnt  h;  wns  of  ^.ound 
and  disposing  mind.  Very  slight  proof  of 
this  mental  capacity  is  ordinarily  necessary 
where  the  proof  of  the  factum  is  regular.  But 
there  is  no  presumption  of  law  in  favour  of 
soundness  of  mind,  and  the  Court,  in  each 
case,  on  the  evidence  given  by  both  sides, 
ought  not  to  affirm  that  a  document  i?  the 
Will  of  a  competent  testator,  unless  it  believes 
that  it  really  is  so.  NAWAL  ]\IAL  RATAN 
CHAND  V.  DHANU  MANCHAND.  5  B  L  R 
827. 

110  Wills-Power  to  make.  48  P  R  1903- 
111  P  L  R  1903    (P  B)   col  212  P  I. 

111  Will  — Preservation  of-Disappearancc 
of  will  from  documents  of  testator  at  the  time 
of  death  — Rebutting  circumstances.  8  C  W 
N  821—31    C  885.     See  col.  516  P  1  and  Will. 

112  Will — No  presumption  as  to  tvill  being 
revoked  if  not  found  at  testator's  death  in  his 
possessioyi, 

There  is  no  presumption  that  a  will  has 
been  revoked  by  the  testator  when  it  is  shown 
that  it  was  in  his  possession  some  time  before 
his  dtath,  but  was  not  found  at  the    time   of 


I  Presumption    (Coutd.) 

his    death. 

If  there  is  any  euch  prcFumptlon,  U  ig 
one  of  fact  and  depends  on  nil  tlic  circum- 
stances of  the  case.  CHIOAMr.AltA  PILLAI 
V.   SWaMINaTHaN.     13  M   L  T  185- 

See  for||othcr   cases— Act  1    of    1872   Evi- 
dence   Act  S   90  ool.  191  and   3    114   col.  233 
PI. 
price 

1  Actually  paid  to  vendor —SufHcient 
evidence  of  fair  market  value.  10  0  227 
SeeOuclh    Act  XVlII  of  1876    Laivs  Act   No  2. 

2  Entered  in  sale-deed — Fair  market 
value  — Pre  cmption.  4  O  C  158  See  Oudh 
Act  XXII  cf  1880   Bent   Act  No  45. 

3  Inadequacy  of— Material  irregularity 
in  conducting  wale— Substantial  Injury,  1 
O  C14   col:    1650   P  I. 

4  Moaning    of —Sale  and  price— Mahome* 
dan  tLaw   of  pre  emptiou — Hiba  bilowaz.     1 
O  C   75  col;     1118    P  II. 
Primogeniture. 

1  Primogeniture— Custom— Tank  estate- 
Succession  Muhaminadau  Law.  112  P  Ij 
R    1903-30   C  843  (P  C)   col  :      410  P  I. 

2  Fairily  custom— On  us- -Primogeniture, 
rule  of~Cus'om- Orisa,  land  tenure  in.  32 
CO    col  :    158    P  I. 

3  Restriction  on  aliention  — Leave  of 
Court,  if  to  be  express  -  Presumption —Com- 
promise decree  when  to  be  set  abide.  8  0 
L  J  274col:lG22     P  I. 

4  Rule  of-  Applicability  Cuttak  in  cases 
where  the  custom  was  in  force  £»t  the  tima 
of  the  Regulation  XII  of  1805  32  0  6  at  p  12 
col  :  1191    P  II. 

5  .Sau\d— Succession  to  Talukdari  estate 
granted  under — Succession  to  the  estate 
after  death  oi  last  transferee — Muiiomedaa 
Law  — Applicability  of.  8  0  0  45,  col:  521 
P  II. 

6  Sons  by  different  wives — Younger  wife's 
sou  older  —  Seniori.  11  M  L  J  178—23  A 
369    col;    1191    P  II. 

Prince. 

1     Suit  by  or    against — Recognized   Agent 
41  F  n  1902    col  :    1202    V  I. 
Principal  and  agent. 

1  Principul  nnd  agent— See  Agent  col; 
2078    to    2081   P  I. 

2  Account— Suit  against  agent  for  Ac- 
count and  for  any  money  that  may  ba 
found  due  by  him.  BOWK  113  col  :  1858 
PI. 

3  Accounts— Agent's  liability-  Extent- 
Limitation.     32    O  719  col  :  300   P  I. 

4  Accounts — Liability  of  firm  acting  as 
managing  agent  of  a  company.  69  PR 
1903—155    PLR    1903   col:    1400    PI. 

5  Account,  right  of  — Onus  — Suit  for  aa 
account — Form*  of  decree.  1  A  L  J  722  =  27 
A  374  col:  307  P  I. 

6  Agent  appointed  by  administrator  not 
liable  on  the  cunlract  of  agehcy  to  the  person 
entitled  to  the  estate: 

An  agent  appointed  by  the  administrafOlf 
of  an  estate,  as  such,  cuanot  be  proceeded 
agalBst  on  suoh  contraoc  of  agency    by  thfl 
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Principal  and  agrent    {Contd.} 

person  entitled  to  tlie  estate,  and  it  makes 
uo  differeuoe  iliat  tlie  aUministrator  obtained 
the  grant  as  the  alturnoy  of  the  mulbor 
fittd  guardian  of  tlio  person  oniiiled.  OlliD 
AMiJS.AUAlVi    OHEii'l  y.  PlUHAl^rA    CHET- 

Tl.    2  M  LT  ;i26  =  80M  243- 

7  Agent's  authority  to  bind  client  by 
oatli  ot  opposite  party— Powtr  of  principal 
to  withdraw  after  other  party  has  agreed  to 
take    the    oath.     WS    P    H    iy03    col  3bo  P  1. 

8  Agent  deriving  his  authority  from  a 
written  instrument-Duties  of  bbird  party 
dealing  with  such  agent,  23  T  L  ii  1  col 
1725    P    11. 

9  Agent— Scope  of  authority— Having  no 
authority— Holding  out  by  the  principal-- 
What  amounts  to.  6  G  W  N  429  col  373 
P  I. 

10  Agent— Signature  on  behalf  of  firm 
from  — Oral  evidence.  15  M  LJ  a84— 28  M 
644    col   533    P    I. 

11  Agent  who  has  to  pay  money  to  ^hia 
principal  must  follow  him  and  pay  where 
his;priucipal   is.     11  O  0  191  col  1056  P  I. 

Ijg  Bddui  contracts — Void  contract— Suit 
for  prohis  received  by  defendants  as  plain- 
tiff's agent — Liability  of  agent  to  render  ac- 
counts to  his  principal.  46  P  U  1901  col 
SOI  P  1. 

13  Banker  and  customer — Banker  acting 
on  forged  leUer—His  duty  and  liability—  Friji- 
ci;pal  and  agent — Fraua  of  agent— JSltgligence. 

A  sued  his  bankers  for  a  certiau  sum 
wrongfully  paid  by  them  to  the  plaintiff's 
clerk,  on  the  latter  producing  a  forgeu  let 
ter  and  pass  book  alleged  to  nave  been  sig 
ned  by  tue  piaintifi  and  got  a  decree  in  hii 
favour. 

Held,  confirming  the  decree,  that  the 
clerk  was  not  a  general  or  confidential  agent 
of  the  piaiutiti— as  contended  by  the  defen- 
dants—and  thai,  the  letter  being  forged  and 
the  withdrawal  ot  the  money  being  iutended 
to  beoeiit  him  alone,  the  piaintiS  could  not 
be  abked  to  bear  the  loss,  even  in  case  the 
clerk    was  his  agent; 

Hdd,  further,  that,  where  a  customer's 
clerk  was  not  nis  trusted  agent  or  one  with 
any  general  power  of  attorney,  if  tha  agent, 
in  the  course  of  his  employment,  commut- 
ed^ a  fraud,  not  foe  his  master's  benefit.  1 
Ch.  599  (611),  F.  4  Bing.  253,  2  L.  K.  Exch. 
259,  lb  Q.  B.  D.  714,  1  Sm.  L.  0.  7  37,  15  M.  L. 
J.  120,  26  C.  704,  31  C.  249  referred  to  but 
for  his  own,  and  with  the  intention  of  cheat- 
ing and  injuriug  his  master,  the  customer 
could  not  be  maae  liable  for  ic,  as  fraud  and 
forgery  were  not  within  the  actual  scope  of 
Bucn  an  employment  2  K.  B.  712  (724,  725, 
727).  F.  5  a.  U  389  (410  to  413)  21  Q.  B.  160 
(17u  to  176)  referred  to. 

Held,  tnat  a  custemer  was  not  an  insurer 
that  no  crime  would  be  committed.  30  Q.  B. 
D.  525  followed  and  that  a  fortiori,  when  the 
customer's  signature  was  a  forgery,  a  banker 
paying  such  a  cheque  was  not  entitled  to 
throw  the  iiibiliiy  on  the  customer.  6  Taunt 
76  followed,  as  it  was  the  duty  of  the   banker 


Principal  and  ag:ent    (Oontd.) 

fro  fee  acquainted  with  his  customer's  hand- 
writing, 1  H.  L.  158  referred  to  and  ai  the 
plaintilf  was  neither  guilty  of  any  negligence 
in  this  case  nor  was  it  obarged  against  hinl 
in  the  pleading.  UAMASUBKAMOJSY  AIYaR 
V.  KRISHNA  AIYAH,  22  T-  L-  R.  4t 

14  Broker  acting  as  Principal  without 
knowledge  of  other  party,  if  can  maintaia 
atJtion  as  principal.  11  O.  W.  N.  609  ool. 
373  P.  1. 

15  Broker  engaged  to  negotiate  loan  oti 
mortgage— Implied  guarantee  by  principal-— 
Failure  of  principal  to  satisfy  intending 
loader  as  to  title— Broker's  claim  to  remu- 
neration.    7  C.  W.  N.  297  col.  236  P.  II. 

16  Broker-  Fraud  —  Sale  —  Payment  o£ 
price  to  Agent  — Apparent  authority  of  Agent 
— Kights  anddubies  of  third  party.  1  A.  L.  3» 
236  col.  124   P.  II. 

17  Burden  of  proof— See  Burden  of  prodt 
—Principal  and  Agent  col.  308  P.  II. 

18  Commission  agent,  liability  of — Accep- 
tance of  indent  by  merchant  residing  abroad 
138   P  L  K  1905  col:  372  P  II. 

19  Commission  to  agent— Sale  or  lease  of 
house  through  agent  — What  entitles  agent 
to  Commission — Express  stipulation — Direot 
Intervention.     8  C  W  N    881  col :  366  P  I. 

20  Company — Agreement  between  Com- 
pany and  Director  how  far  binding  on  Com- 
pany.    100  P  L  R  1906  col:   317  P  1. 

21  Compromise  of  suit  by  agent— Repudi- 
ation. 8  C.  W.  N.,  197  =  31  0.  357  col; 
1593  P  I. 

22  Contract  by  undisclosed  agent-Burden 
of  contract.  11  0.  Wb  N.  946.  ^ee  Speoifio 
Performance. 

23  Faud  of  agent  —  Judgment-debtor, 
fraud  of — Auction  purchase  by  such  agent  ia 
sale  brought  about  by  his  fraud  -Principal'! 
right  to  sue  agent  for  benefit  so  derived  by 
agent.     6  C  W  N  279  col:  1076  P  I^ 

24  Government  as  principal  and  ita 
officers  as  agents  — Liability  for  tortious  acta 
of  agents.  6  Bom.,  h.  B.  66-28  B.  314  oOl: 
925    P  I. 

25  Government  and  its  officers— Private 
and  Public  Agents,  distiacliou  between — 
Seope  of  authority.  12  M.  L.  J.  463-^26  M.  268 
col,  2078  P.  I. 

26  Government's  liabilitj^  for  torts  coiii- 
mitted  by  its  servant  9  C.  W.  N.  495.  col, 
775  P,  I. 

27  Government  officer  acting  on  behalf 
of  Government  — Unauthorised  Acts  — Rati- 
fication—Who can  ratify  4  Bum  L.  R.  706-26 
B  801  col.  2076  P,  I. 

28  Government  officer  contracting  on 
behalf  of  Government — Personal  liability  of 
26  M.  67  col.  1522  P.  1. 

29  Implied  authority  of  Agent  to'borrow-* 
Liability  of  principal.     33  C.  343  ool.  362  P.  I. 

30  Income  Tax— Place  of  business.  5  0* 
W.  N.  257  col.  758  P.  I. 

31  Indentor— Manufacturer  sending  gooda 
through  Agent— Relation  between  Agent  and 
and  Indentor  5  Bom.  L.  R.  519  uol.  60f 
P.  II, 
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priacipal  and  agent    (Contd.) 

32  Liability  in  tort  of  principal  for  Acts 
of  Ageuta.  1904  A.  W.  N.  95-26  A  482  col. 
1811  P.  1. 

33  Liability  of  priucipal  to  pay  Agent 
Buma  due  on  accoutit  of  wagering  contract. 
79  P  K.  1908  col.  628  P.  11. 

34  Managing  Agent  and  Company — Liabi- 
lity to  uccouut.  69  1'.  a.  1903  col   14U0  P.    1. 

35  Neglect    u£    Agout-t-uit    for    oompen- 
Bation  — Nu  duty  of  Agent  tu    sock    out    pnu 
cipal  for  payment— Forum.  27  M   355    at   358 
col.  347  P.  11. 

36  Noiice  to  Agent— Notice  to  Principal 
6  (J.  W.  N.  849.  4  B.  L.  R.  832-25  A.  1-29  I 
A  is03col.  369  P.  1. 

37  Person  carrying  on  business  for  par- 
ties out  of  jurisdiction  Recognized  agent- 
Agent  witliout  .spcicial  authority  cannot 
BUe  on  contract  eutcrtid  iuto  by  him  on 
behalf  of  his  principal.  109  P  R  1907  ool. 
1235   P  1. 

38  One  contracting  as  principal  can  not 
sh^w  the   real  fact  oj   his  ugency. 

A  person  described  on  tiie  face  of  a  con- 
tract as  owner,  though  he  is  only  an  agent 
of  such  owner,  cannot  prove  the  fact  of 
bis  agency,  so  as  to  give  the  principal  the 
right  to  sue  on  tho  contract  because,  where 
a  person  signs  a  contract  la  his 
own  name,  without  qualification,  he  is 
pi ima facie  to  bo  deemed  to  be  a  person 
contractijg  personally,  and,  in  order  to 
prevent  his  liability  from  attaching,  to 
him  as  such,  it  must  be  apparent  from  the 
otiher  portions  of  tho  document  that  he 
did  not  iutend  to  bind  him^ielI  as  priucipal. 
PULLaN  PlLLAl  alias  ELUVI  GOVINDAN 
12  QB  310  followed  v.  RAMARU  KOOHU- 
NIN  KARTHaVJ,  21    TLK  125. 

89  Pledge— Rights  of  pledgee  to  sell  goods 
—  Agent  for  bale  -  Direction  lo  sell  only  oq 
instruction— bale  in  cou traveution  of  direc- 
tion—Loss   Ageiit's     liability Damages, 

measure  of  — Nominal  and  substantial  — Ac- 
quiescence-Personal liability.  12  M  L  J  875 
col.  2077  P  I. 

40  Power  of  Agent  to  borrow— Implied 
auihority.     1  0  L  J  199  col  363  P  I. 

41  Principal  non  existent  on  the  date  of 
the  contract— Liabiiiy.  6  BLR  1106.  See 
Partnership     No   34. 

42  Principal's  resident  abroad  — Contract 
by  Agent— Agwnt's  liability.  27  M  315  col  37 i 
PI. 

4Q  Principal's  rigbc  of  appeal — Suit  bv 
Agent,   4  L  B  R  1907,    L^    95  coi  3/1  P  1. 

44.  Profiib  made  by  an  Agaut  unknown 
to  pri'  cipal  — Mow  far  such  prulit  enures  tu 
princi Rial's  baneiii.  4  B  L  R  469-26  B  659  col 
2078  P    1. 

45  Property  purchased  by  agent  claimed 
as  pcincipals — U'  urs-^  —  Taking  ot  accounts  — 
11  M  L  J  149-5  OWN  685—3  BLR  34-23  A 
883—28  I  A  HI  P  G  col  1659    P  1. 

46  Purchase  by  agent  vn  behalf  of  ihe 
principal  —  Liability  of  piincipat — Suit  by 
agent  againsc  the  jjnncipal,  when.  Maintnin- 
able—jfriucipaL  a?4ti  ai/c/i^-Cri'i^ai  siipplii>>d  oj 


Principal   and  agent    (Contd.) 

agent  — Agent,  wh-ithur  entitled  to  sue  prtticipal 
for  price  uf  goods    supplied. 

Plaintiffs  woo  wore  agotits  of  tWo  defen- 
dants brought  a  suit  for  the  price  of  guoda 
which  thoy  had  purohutied  as  agunts  and 
supplied  to  the  d -fundaiiiu.  It  was  not 
suggested  in  the  pltiinC  that  the  pLiintiffs 
had  the  pludgu  th<:ir  uwii  pcsrsoual  credit 
in  making  the  p  rchase  or  thub  ih  ,  pledging 
of  their  cicdit  was  within  tho  soop.'  of  thuir 
agency. 

Held,  that,  until  the  plaintiff  were  com- 
pelled to  pay  the  demands  of  the  whole 
sale — Dealers,  they  had  no  cause  ot  action 
against  the  defendants.  KHUiiKUN  SAHA 
v.  BHATl.^  DaS.     83  C  1145 

47  Ratifioatioa  in  part  of  Agent's  acts  — 
14  M    LJ  4t3col  1876  P  I. 

4g  Reference  t>  arbitration  by«a^enb  — 
I  Subsequent  ratificaaon  thereof  by  principal 
— Legality  of  reference.  3  0  0  263  col  456 
P  II. 

49  Rights  and  liabilities  of  undisclosed 
principals  under  the  Contract  Act  and  under 
the  negotiable  Instruments  Act.  1  M  L  T 
377  col  535    P  I. 

50  Right  to  account-Onus.  1  A  L  J  722 
col  367    P  I. 

51  Secret  profitc  by  Agent— Ratification  — 
Resjudicata- Two  appeals  from  one  decree  — 
Deccoos  in  appeal  drawn  up  in  idonticai  terms 
— Appeal  from  one  decree  only.  4  A  L  J  587 
—  AWN   (1907),    245,  col    364    P  I. 

52  Suit  by  agent  fur  undisclosed  principal 
—Death  of  Agent  — Principxl  not  entitled  to 
continue  suit,  when  the  representatives  of 
the'deceased  agent  are  not  brought  on  record. 
17  M  L  J    116  col    1572    P  1. 


53  Suit  by  landlord  for  illegal  cesses  col- 
lected by  agent.  7  0  W  N  535.  30  G  lOtO 
col    363  P  I. 

54  Suit  by  principal  against  agent  for 
account  and  payment  of  money  found  due.' 
32  0  719,     col    iDoS    PI. 

55  Suit  by  priucipal  against  Gumastah. 
1  G  L  J  211    col     3856  P  1. 

56  Suit  for  account  — Burden  of  proof  — 
Facts  to  bo  proved  by  plaintiff— A  W  N  1905, 
P  I-l  A  L  J  847  coi  308    P  11. 

67  Suit  for  accounts  by  principal  against 
agent— Limitation.     7  0  I- J  2/9   c>\  1^57  1'  1. 

fig  UnavUhorised  acis  ot  Ageut-ia 
business  aufnorised  by  priiicipi.1  — How  i&t 
principal  bJund3-4  B  L.  R  '/S  26  B  410 
c^l    1241    P    I 

59  Wcgerirg  contract,  Bg-^ncy  in,  of 
agreement  10  pay  diflerouoes — I'ayment  by 
agt-r)?  to  third  parties — Claim  01  re  imbursa* 
ment.     14    M  L  J   326    540  c.i  .  \\)^  PI 

60  wagering  contrac  —Ki^;ht  ot  agent  to 
rroover  payment  actual ly  madt  by  him  — 
Onns- Proof  of  agencv.  57  P  W  H  1907, 
C'^1  '.^95    P  I. 

61  W^.gtring  contract  Suit  by  pri  oipal 
to  recover  Irom  agent  in>ney  received  ah 
account  uf  wagering  c  ujtract.  19Ui3  A  \V  i*^ 
16  1-25  A   6o9    col   29S    PI. 
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Principal  and  surety 

1  Docreo  agaiust  two  principal  dobtora 
and  surety  for  a  curtain  sum  —  Doorco  agoinut 
principal  dobtors  alono  for  larger  sum  in- 
cluding tlio  former  aim  -Partial  satisfaction 
of  decroo  against  tlio  principal  debtors  alone 
by  rateable  distribution- Extent  of  liability 
of  surety.— 2  ML  J  30— 30  M  167  col  1186 
iP  I. 

2  Tust  deed  by  mortgagor    in     favour    of 
son  —  Relation  between    trustee    and   mortga- 
gor—17  M  L  J  87,     col    857  P  I. 
iPxincipal  Debtor 

1  Waiver  of  claim  again.st— Debtor  and 
creditor — Discharge  of  sureties — 1  L  B  R 
1900-2,  P  150  col    356   I'  I. 

Principal  of  assessment. 

Breach     of     contract  —  Uamrges — 1    LBR 
1900—2,    p  21  col    338   P  I. 
printing  Presses   Act  XXV  of  1876 

J  See  Act  XX  of  1847— Indian  copy 
rigbt    Act    col    54,55  P  I. 

Prior. 

1  Prior  incujiibrancer  party  defendant- 
Claim  by  puisne  incumbrancer--Lien  of  prior 
anortgagee,  apportionment  of,  amor':;  r^everal 
properties— 1  LBR    1900—02     P  210  col   358 

p  n. 
Prior  suit. 

1  Prior  suit — Instrument — Second  suit  for 
recdfication — Intention  of  the  •parties — Res 
Judicata. 

When  in  a  prior  suit  the  legal  effect  of 
an  instrumerfc  has  been  determined  a  second 
suit  for  rectification  does  not  lie.  31  L  J 
C  P  146,  56  L  J  Ch  208  referred  to.  ADaUKI 
GOUD  V.  KANHAIYALAL,  !5  C  P  L  R  167- 

Priority. 

1  Between    registered     instruments — Tost  | 
—  Date  of  execution  and  not    date  of  registra- 
tion-e;  B  L  P  687-  29  B  46  at  51  col  488  -'  I, 

2  Between  registered  instruments — Mort- 
gage—Right  of  mortgage  to  recover  portion 
of    debt  advanced.     29  B  46    col    476  P  I. 

3  Between  a  vendde  under  old  Act  and 
a  pre  emptor  under  new  Act.  18  P  W  R  1908 
See  Punjab  Pre  emplion  Act  II  of  1905  S  1 
No  4. 

4  Between  registered  and  unregistered 
documents-Nolico  — Pleadings-Onus  of  proof 
25  U  1  col   482  P  I. 

5  Mort^  .ge  by  Receiver  for  preservation 
of  estate  a:id  subscquentequitable  mortgage.  4 
0  L  J    495  col    534     1'  II. 

g  Mortgages  —  Decree-Purchasers — Posses- 
sion.    3    B   L   R  92  col   1859   P  II. 

7  Of  contract.  5  0  C  235  col  1663  P  I. 
,  8  Of  mortgage  over  deed  of  gift.  7  00 
342    col    493    P  I. 

9  Of  other  sharers  of  joint  estate,  en- 
titled under  partition  decree,  to  receive 
owelty  money  from  co  sharer  over  morga- 
gees  of  that  co-sharer's  undivided  share  in 
joint   estate.     12  C  W  N  373 -See  Parlilion. 

JO  Over  purchaser  in  execution  of  decree 
under  prior  unregistered  mortgage,  of  subse 
quent  registered  purchaser  without  notice 
of  the  mortgagee.    4  0  L  J  490,  orA  1892  P  II. 


Priority    (Contd.) 

11  Ruccospivo  mortgages— Payment  of 
prior  mortgage  — Keeping  alive,  29  0  25—4 
OWN  769   col    l.')67  P  I. 

12  Unregistered  mortgage—  Registered 
transfer —Subsequent  decree  on  mortgage,  5 
C  W  N  419  28  0  139   col  491    P  I. 

13  Privacy— Custom -Burdea  of  proof* 
174  P  L  R  1901  col  761    P  II. 

Privacy. 

1  Invasion  of  right  of.  4  A  L  J  445,  col, 
921  P  II. 

2  Right  of,     108  P  L  R  1003    col  921  P  II. 

3  Right  of— Custom— Nature  of  proof 
5  (J  W  N  147    col  736  P  II. 

4  Right  of— Invasion — Remedy  — Decree, 
form  of,  1  A  L  .J  118    col    1336   P  II, 

5  Suit    to     enforce    right  of  — Customary 
right  of- 7  0  C  126  col  826  P  II. 
Private. 

1     Private    alienation    of  property   under 

attachment,  invabidity  of.  3  0  0  137  col 
1546  P  I. 

8  Private  international  law— 5  OWN 
741   col   1411  P  II. 

Privilege. 

1  Privilege-  As  a  suitor— 148  P  L  R  1901 
col.  512  P  I. 

2  Privilege-Attaching  to  documents-Such 
documents  to  be  properly  described  for  identi- 
fication—Documents passing  between  a  com- 
pany and  lis  officials  after  threatened  suit  not 
per   se  privileged.     10  B  L  R   7&6  col.   983  P 

8  Privlege  —  Communication  to  pleader 
when  privileged.     4  B  L  R  460  col.    245  P   I. 

4  Criticism  of  Judge  or  Court  how  far 
justifiable  —  Language  which  strikes  at  the 
loot  of  all  respect  for  the  Court  and  its 
authority  amounts  to  contempt  of  Court.  10 
BLR  1040  ccl.  1583  P  II  598  P  II. 

5  Defamation-Libel-Privileged  communi- 
cation-Malice-8  0    WN731    col.  1583  P  II. 

6  Defamation —Defamatory  statement  ia 
afiidevit.     6B  L  R  664  col.   297  P   II. 

7  Privileged  communication.  See  Act  1 
of  1872  Ss.  123    and    124. 

8  Extent  of— Retort,  limits  of  —  Test  of 
malice.  SOWN  731-32  C  818  col.  1583 
P  II. 

9  Foundation  of  doctrine  of— Welfare  of 
society.     12  0    W  N    1053   (P  C)  col  21C1  P  I. 

10  Of  witness-Libel.  9  G  W  N  847  col 
889  P  II. 

11  Privileged  eommunication.  5  B.  L. 
R  122  col.  244  P.  1—83  P.  R.  1908  col  ;  833 
P.  II. 

13     Privileged   Document— Duty  of  Court 
to  object    to  inspection — Party  not   objecting, 
4  B.,  L   R.  342  col;  1273  P.  I. 
Privy  council. 

1  i^ppeal  — Remand  to  High  Court  for 
taking  accounts.  9  0  W  N  566  =  32  C  963  col 
1291   P  I. 

2  Appeal — Valve  of  the  matt'  r  in  dispute. 
150  P.  L,  R.  1905-60  P.  B.  1905  col.  12fc8  P.I. 

3  Appeal  to  — Findings  of  fact— Substan- 
tial  question   of   law.     177     P  L  R   1905   col 
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Privy    Council    (Conid.) 

12B8  P  I.  I 

4  Appcal-Certificato.  5  C  W  N  G89~23 
A  415    See  Privry   Council  infta. 

6  Appeal— Interlocuiury  order  —  Expatte  , 
decree,  refusal  to  set  aside  —  Appeal — liLVii.nd  , 
—Certificate  of   High    Court :~  ■ 

An  order  of  remand  on  appeal  againat 
&D  order  refusing  to  set  aside  au  ex  parte  de- 
cree is  merely  an  interlocutory  order  relat- 
ing to  procedure  and  no  appeal  lies  there- 
from. RAI  HADHA  KISHEN  v.  COLLEO- 
TOR  OP  JAUNPORE.  (LORD  ROBERT- 
SON) 5  C  W  N  153  =  11  M  L  J  65  =  3  BLR 
78=  23  A  220  =  28  I  A  28. 

6  Appeal — Concurring    findings   on    facts 

—  Substantial  question  of  law  not  involv- 
ed—Certificate  not  granted.  59  P  R  1905 
col  1288    P  1 . 

7  Appeal— Decree  involving  indirectly 
Bome  questions  respecting  property  of  tt\e 
value  of  ten  thousand  rupeas  or  upwards. 
1902  AWN  46-24  A  236  See  Possession  No  16. 

8  Appeal— Decree  of  High  Court  dismissing 
suit  for  damages  for    libel — Leave     to  appeal 

—  Amount  of  damages  claimed  not  test  of 
appealable  value — Practice  to  ascertain  the 
value.     9  C  W  N  870,   col     1298  P  I. 

9  Appeal  — "  Final  decree  passed  on  ap- 
peal".    8  C  W  N    296   col  1293  P  I. 

10  Appeal— Final  decree  of  Division  Bench 
of  HigLi  Court,  certificate  as  to.  2  C  W  N 
566,    col    1291    P  I. 

11  Appeal— Form  of  security  for  costs— 
Mortgage  bond  of  immoveable  property — 
Time  taken  in  testing  value— Limitation. 
1   L   B    R   1900  2,  p  177    col  1687  P  I. 

12  Appeal  to  P  G  against  decree  based  on 
an  aioard  passed  by  Qovernor- General's  Agent 
in  Bhopal. 

Held,  that  no  appeal  lies  from  a  decree 
passed  in  accordance  with  the  award  made 
by  an  arbitrator  to  whom  matters  in  dispute 
in   the  suit  had   been  referred   for  decision. 

Qzicere  :— Whether  an  appeare  lies  to  His 
Majesty  in  Council  from  a  decision  of  the 
Gcvernor-General'a  Agent  at  Sehore  in  Bho- 
pal.    HANSRAJ  u.  SUNDAR   LAL,     12  C  W 

N  585  (P  C)=7  C  L  J  520  =  138  P  L  R 
1908-10  B  L  R681=18M  L  J266  =  99 
P  W  R  1908  =  14  BLR  146=4  M  L  T  25 

-80  P  R  1808  =  35  C  648. 

13  Appeal— Grant  of  leave  for,  to  bo  made 
after  deciding  competency.  15  M  Ij  J  461  — 
10   W  N  7  (P  G) 

14  Appeal  — Leave,  when  may  be  granted 
—75  P  R  1904-137  P  L  R  1904  col  1288 
P    I. 

15  Appeal  —  Question  of  Law— Decision 
based  on    facts.     48  P  R    1904    col.    li'88    P  I. 

16  Appeal  — Review  findings  where  ques- 
tion of  fact  involved  legal  consideration  in 
every  point  in  the  reasoning  process,  though 
finding  of  Indian  Courts  were  concurrent.  12 
OWN  1095  col.    1?83    P  11. 

17  Appeal  —  Valuation  of  appeal— Inclu- 
sion of  mesne  profits  in  valuation.  3a  0  1286 
ool.  1299   P  I. 
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privy  couneil.    (Contd.} 

18  Appeal-Value  of  suit  for  purpose  of  Ap- 
peal-Ceriificate  for  leave  Lo  iippeal-  Quescioa 
of  misjoinder  of  parties  and  causes  of  action 
not  sufficiorit  ground  for  granting.  IOC  eup 
18  col.    377  !'  II. 

19  Finding.)  of  fact  — Substantia!  quontion 
of  law.  59  P  R  1905-3  C  177  PL  R  1905  col. 
1288    P  I. 

20  Fit  case  for  appeal  to.  4  0  0  234  col, 
1294  P  1. 

21  Leave  to  appeal,  application  for— Sub- 
stantial question  of  law— Suittbelow  Rs  10,000 
—  Case  "  otherwise  a  fit  one  for  "— Question 
of  general  interest  or  public  importance— 5 
O  0  1»8  col.    455  P  II. 

22  Leave  to  Appeal —  "  Divisio  n  Court, 
order   of.     32  C  903   col.    1201    P  I. 

23  Leave  to  appeal— Interlocutory  order 
-Question  of  jurisdiction.  6  B  L  R  85  -28  B 
292  col.    407  P  II. 

24  Leave  to  appeal  — Privy  Council.  Ap- 
peal to— Question  of  competency  of  appeal  to  be 
decided  by  local  Court— Dismissal  of  appeal- 
Value  of  appeal. 

Where  the  local  statutes  empowered  the 
local  Court  to  decide  whether  an  appeal  to 
the  Privy  Council  was  competent  or  not,  and 
the  Court  left  open  the  qu^-stion  — 

Held,  that  the  appeal  must  be  dismissed, 
as  it  was  not  competent.  EW  GILLETT 
COMPANY  LIMITED  u.  LUMBSDeN.  IQ 
W  N  G  7  (P  C)    15  M  LJ   461. 

25  Leave  to  appeal— Value  in  dispute — 
Practice.  Enquiry.  9  C  W  N  370  col.  i298 
P  I. 

26  Leave  to  appeal  —  Value  of  subject 
matter  at  variance  with  that  fixed  for  •  ourt 
fees  in  suit— Practice.     31  C  30  col.  1 1295  P  I, 

27  Practice  —  Appeal  Final  adm.ssion— 
Execution— Stay.     5  C  W  N  562  col    1687  P  I. 

28  Practice— Appeal—  Certificate  by  High 
Court— Effect  of  cas&  not  satisfying  statutory 
conditions. 

The  mere  fact  that  the  High  Court  has 
certified  the  sufficiency  of  the  amount  or 
value  of  the  suit  for  an  appeal  to  Privy 
Council  cannot  make  an  order  appealable 
when  it  does  not  fulfil  the  strautorv  condi- 
tions. RAI  R.\Dlrl.\KISHAN  V.  COLLEG 
TOR  OF  JAUNPORE.  (LORD  ROBERT- 
SON) 5  C  W  N  153.  11  M  L  J  65.  3  B  L 
R  78  ;  23  A  220  ;  28  1   A  28  ;    P  C 

29  Practice— Appoal-Value— Point  of  Law 
-Special  (  ertificate.  11  M  L  J  50  -  5  C  W  N 
19:3-3  L  R  154-23  A  227-23  I  A  11  col.  1292 
P.    I. 

30  Practice-Civil  Procedure  Code,  1SS2, 
Sections   595,  596  and  600. 

It  is  the  ceriificate  and  not  the  order  for 
the  certificate  which  is  to  be  considered  and 
acted  up-in,  and  uulcss  the  cortifioato  upon 
which  the  leave  to  appeal  is  bi-^ed  i:^  in  such 
form  as  to  justify  the  leave,  it  ought  to  ha 
held  that    leave    was  not  properly  given. 

Section  596  does  not  admit  of  any  qailifl- 
efttion,  if  any  less  value  than  Rs.  10  000  is 
directly  or    indirectly    involved,  it   will   not 
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Privy  council.    (Cmtd.) 

give  tho   Court  jarisd'ction    to  grant  leave  to 
appoi  I. 

In  grantinp;  corlificato  tho  Court 
sliould  oxorcif^o  judicial  clisofotion  upon  tho 
matter  in  doc  dit'p;  wl^othorin  order  to  com- 
ply with  Section  595  (o)  and  Section  GOO,  tho 
oaso  waa  a  fit  one  for  appoal.  Ti  M  27  ; 
I  A.  Il;ft0  5W  N  (  al,  193,  Tof.M-red  to. 
BADHA  KTSHAN  DAS  v.  RAI  KISHEN 
CHAND.     A  WNO  689. 

SI  Proc'ic — C'^')i current  findivgm  of  fact. 
The  prirciple  rfcogniaod  in  the  Privy 
Oou"cil  and  coinmonly  observed  in  second 
Courts  of  Appo'vl  is  that  oaucurreiit  judg- 
mrtnts  of  the  Courts  below  on  matters  of 
fnct  will  not  bo  interfprfid  with  unless  very 
d.  fi'tito  and  px])licit  grounds  for  that  ir)tor- 
ference  are  assig'  ed.  Thoy  are  however  open 
to  aveumetit  MOTJNG  TFM  HNYEEN  v. 
MOUNG  PAN  NYO.     28  C  1  P  G- 

82  Pracrice-Concurrent  judgment  of  facts 
—  Credibility  of  witnesses.  6  B  L  R  750 
—26  A  581—31    I  A    271  ool  305  P  IT. 

83  Practice — Copta — De'ay  in  prosecuting 
the  appeal.  31  0  332—8  OWN  609—81  I  A 
57  col  633  P  T. 

84  Practice — Oosts--Taterest — '\ppeal  to 
His  Ivlaji^sty  in  Touncil — 'Security  bond — In- 
terest thereon.  9C  WN  372—1  OL  J  118 
col  603  P  T. 

35  Practice — Declaratory  decree.  BOW 
N  465-5  BLR  495—14  M  L  J  149—26  A 
238    col    426  a-^d  427  P  I. 

36  Prnctic- -  Privy  Cmmcil — Execcution  of 
vrd^r  of  P  ivy  Hnfivcil  -Erroncowi  interprcta- 
iicn  of  order — Expression  of  opiio-  ioi  by  Privy 
Ccincil  p'idiiig  nppenl. 

Where  the  Fligl^  Court,  in  execution  of 
an  order  of  the  Privy  Council  wrongly  inter- 
preted it  and  appeal  was  preferred  to  the 
Privy  Council  the  Judicial  Committee  before 
the  appeal  was  heard  expressed  the  true  in- 
tention of  their  order.  In  the  matter  of  the 
petition  of  YARLAGaDDA  DURGA  PAR- 
SADA  NAYADU  27  M   153. 

87  Practice— Leave  to  apply  for  further 
hearing  on  fresh  materials  on  a  point  not- 
raised  in  the  lower  Courts-8  C.  W.  N.  786  — 
31  T.  A  176-6  B.  L.  R.  754-32  ).  27  col.  49 
P.  IL 

88  Practice— Maintenance  question— Rate 
— Decision  of  Indian  Courts  not  generally 
interfered  with -10  0  W.N.  95  -  7  B  L.  R 
907-15  M.  L.  J.  312-28  M.  408-82  I.  A  26-1 
col  1190  P.  II. 

89  Practice  — Points  not  submitted  to 
eith  -r  Courts  in  India  raised  before  the  Privy 
Council  —  Cannot  be  considered -10  B.  L. 
B    41  col.  1718  P.  I 

40  Practice  —  Printing  of  unnecessary 
matter— Record -Preparation  of.  25  M  678 
29  1  A  156  col,  1201  P.  I   . 

41  Pracice— Question  of  fact  and  of  ap- 
preciation of  evidence  — Evidence,  such  as 
ini^h^  justify  either  view  -("ourt,  of  review  - 
Prncedare  -  10  B.  L.  R.  50  (P.  C)-12  C. 
W.  N.  214-3  M.  L.  T.  110-7  C.  L.  J.  122-18 


Privy  council.    (Contd.) 

M.  L,  J.  6  35  C.  271-14  Bur.  L.  R.  268  ool.  1667 
P.  II. 

42  Practice— Special  leave  to  oppeal.  4 
Pom.,  L.  R.  159::- 6  C  W  N  362-  24  A  174-21 
I  A  40  P  C  col.  130  P  I. 

43  Procticr-.-Special  leave  to  appeal  -  Act 
of  Governt-r  General  of  India  in  Council 
acting  in  riiw  political  and  Sovereign  charac- 
ter—lUmoval  of  Maharajah  of  Panna  from 
his  Stnlo~Aci  of  State  — Right  of  appeal- 
Commission  appointed  to  et  quire  in«^o  Ma- 
harfijah  of  Raima's  oape.  8  C.  VV.  N.  841-6 
M  L.  R.  7G;3— 1  A  L  J  691-32  0  1—31  I  A 
239    col.    955  P  II. 

44  Special  leave  to  appeal— 3  0  C  243  ool. 
455  P  IT. 

4  5  Value  of  the  matter  in  dispute.  60 
P  R  1905-  150    P  L  R  1905  col.  1288  ^'    II. 

See  for  other  cases— Practice — Privy  Coun- 
cil No  299  to  310. 

Probate. 

1  Application  for— By  executor's  son  — 
Discretion.     7  C  L  J  658  col;  518  p  I. 

2  Application  for  — By  ofQcial  Trustee- 
Intention  to  renounce  expressed  in  a  letter — 
Subsequent  retraction— Effect.  35  0  156  Col. 
516    P  I. 

8  Application  for  —  When  cannot  be 
amended  into  one  for  grant  of  Letters  of 
Administration.     15  P  W  R    1J»07  col.  513  P  I. 

4  Application  for  cxtention  of— To  whole 
of  British  India  -Non  compliance  with  pre- 
liminaries required  by  Act  VIII  of  1903—1 
Sind  L  R  177  ool.  711  iP  II. 

5  Application  for  —  Will  of  an  illiterate 
person — Execution,  proof  of,  by  te.stator-Pro- 
vision,  insertion  of,  without  testator's  know- 
ledge, whether  invalidates  whole  will — 
Grant  of  probate  of  portion  of  will — 1  0  L 
J  109  col  1322  P  II. 

6  Application  to  recall-Proof  of  genuine- 
ness of  will~7  C  W  N  450-3  O  0  528  col 
417  PI. 

7  Bequest  of  life — Interest— Legatee  not 
entitled  to  probate — Amendment  of  applica- 
tion for  probate  to  include  prayer  for — 
Letters  of  administration  not  allowed — 73  P 
L  R  1908  col  1571    P  II. 

Contract  Act  IX  of  1872— Suit  for  re- 
fund— Will — Payments  made  to  heir— Dec- 
ree in  favour  of  executor.  161  P  L  1906  col 
330  P  I. 

Court  granting,  competency  of,  to  de- 
termine validity  of  the  will  -1  M  L  T  71 
col  519  P  II. 

8  Devisee  under  the  will  of  a  deceased 
Hindu  living  in  the  United  Provinces  need 
not  take  out  probate  before  applying  for 
succession  certificate.  2  A  L  J  126  col  796 
P  I. 

9  Grant,  after  objection— Effect  of— 31 
C  186  co!  363  P  II. 

11  Grant  by  Consular  Court  in  Zanzibar — 
Probate  forced  on  Grantees  —  Funds  (effected, 
by  the  Probxte  in  Bombay  —  LiabiUly  to  duty 
—  Scales  offers  in  foi  ce  loheii  Prtb^itt  applied 
for  and  whan  grant  made  ■— Juriadiciion  ^S 
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Bombay  IJigh  Court  to  enforce,  payment— 
Zavzihar  Oidtrf^  in  Council,  18S4  and  1897— 
4iii  Vic  0.  i^  Seclion  ^7. 

A  decree  wiis  made  by  tho  High  Court 
of  Bombay  in  a  stuit  for  IVio  aclminiHtration 
of  tho  property  aud  credits  of  tl.o  late  Sir 
Tharia  Topan  Bviitatc  in  Bombay,  Zanzibar 
and  other  parla  of  South  Africa;  and  the 
llcoeiver  ap[,ointod  in  tliat  suit  collected 
all  the  assots  with  Ibe  except  ion  of  a  housr; 
in  Zanzibar  which  was  spicificolly  devised 
to  Muda  who  was  one  of  Sir  Taria'a  sons 
and  also  a  residuary  legatee  interested  in 
the  said  funds.  Musa  died  on  21st  January 
1892  ID  Bombay  leaving  a  Will.  Musa's 
executors  thereupon  applied  for  probate  to 
the  Consular  Court  at  Zai  abar  under  its 
order  on  2nd  INlarch  1897  when  probate 
thereof  was  not  necessary  a-  d  also  filed  in 
tho  Bombay  High  Court  a  suit  in  which 
a  decree  was  made  for  adminiat ration  of 
Musa's  estate  authorising  the  bame  Receiver 
to  sell  out  and  retain  the  asseis  as  Musa's 
Receiver  also.  On  22nd  October  1897  the 
order  for  grant  of  the  Probate  was  issued, 
and  by  a  subsequent  order,  dated  25th  Oc- 
tober 1898  tho  executors  weve  directed  to 
take  out  probate  at  ouoo,  a-  d  to  pay  duly 
on  the  value  of  the  estate  when  it  was 
ascertained  thereafter.  On  21st  July  1903, 
it  was  inter  alia  ordered  that  the  said 
house  be  sold,  and  duty  at  3  per  cent,  on 
•Rs-.  4,00,000  recovered  from  tho  proceeds. 
From  this  order,  the  Receiver  aud  two  of 
Musa's  legatees  as  beneficiarios  under  his 
Will  appealed  byway  of  amotion  by  oon 
sent  to  the  Bombay  High  Court,  aud  re- 
sisted tho  order  for  payment  of  the  duty  on 
various  grounds. 

Held  (1)  that  as  Musa's  estate  was  being 
administered  under  a  decree  of  tho  High 
Court  of  Bombay,  it  was  under  tbeir  control 
and  within  their  power  direct  payment 
of  probate  duty  thereon  in  the  course  of 
administration. 

(2>  That  the  ground  of  probate  forced 
upon  the  executors  should  be  addressed  to 
the  Revenue  authorities  at  Zanzibar  and 
the  Bombay  High  Court  had  no  cobCdru 
therewith,  and  can  only  deal  with  the  fact 
that  probate  has  been  issued  as  regards 
the    legal    liability    to  duty. 

(3)  The  liability  to  duty  of  the  funds  in 
Bombay  must  be  determined  by  a  re 
feronce  to  the  Zanzbar  Orders  in  Council, 
188i  and  1897,  and  the  Rules  is-sued  there- 
under. Clause  29  of  tho  Zanzibar  Order  of 
7th  July  1897  the  Indian  Succession  Act 
which  applies  to  Zuizibar  as  if  it  was  a 
district  in  tho  Presidency  of  Bombay*;  and 
Bectiou  242  of  that  Act  gives  ef!.  ct  to  pro- 
bate over  all  property  throughout  tho 
Province  and  is  conclusive  against  all  deb- 
tors and  persons  holdng  properly  of  the 
testator.  By  a  Rule  dated  :Jrd  May  1893 
and  made  under  Zanzibar  Order  in  Council, 
1884,  a  scale  of  fees  dated  11th  October  1898, 
Buperat-diiig  a  previous  Table  of  i^ees  of  3rd 
Muy  1893,   wtdti  ^xud,   wbcrcb>   in  respect  oi 
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any  proceedings  in  th«  •Zar.zibar  Courk, 
the  same  lum  was  leviable  as  was  piyablo 
in  England  under  44  Vic,  C,  42  in  like 
caaoa.  The  second  scale  of  fees,  bfiing  ia 
force  at  the  time  tho  probate  was  gratjted 
and  not  the  first  Tablu  was  when  the  prO' 
bate  was  applied  for,  regulit  a  thoam.unt 
of  duty  payable  under  44  Vic,  C  ,  12,  sec- 
tion 27  at  the  rate  of  £  3  on  every  full  sum 
of  £  100  on  the  esLato  and  effects  above 
tho  value   of  £  1,000  suitate   in  Bombay 

Musa'H  siiare,  tiierefoio,  in  Sir  Tharia 
Topan'^  estate  in  tho  ha.-.ds  of  tho  Hec>  iv«'r 
is  liable  to  probate  duty  at  tho  aforesaid 
rate;  and  such  duty,  when  tho  amount  ia 
ascf^rtained,  shall  be  paid  to  H's  Britauuio 
I\I.  josty's  (.  or  sul  General  at  Zii-zibar  by 
hiui  out  of  the  funds  in  bis  hands  represent- 
ifig  Muda's  interest  ur.der  SirThaiiu's  Will, 
N.  C.  MACLKOD  v.  H.  B.  M.'s  CONSUL 
GENERAL,    ZANZIBAR.     7  B  L  R  725. 

12  Grant — Jurisdiciion  of  lourt  to  go  be- 
hind grant  for  interpretation  and  modifica- 
tion of  the  terms.  32  C  710  at  714  coi  196 
P  I. 

13  Grant — Letters  of  Administratior,  when 
should  bo  granted--Will,  due  execution  and 
attesiation — Acknowledgment  of  execuiion  — 
Attestation —Cos  s  as  to  pleader's  fees— Court, 
power  of,  as  to  costs  — Executor  by  impli- 
cation—Shebait  or  tru-tee,  if  executor  by 
implication  —  Administration  bond,  ubjeut  ol 
takiig -Security,  sufficieuoy  of-General  rules 
and    circular  orders.     6  0  L  J  453  col  80  P  I. 

14  GraMf  — V/iiat.  i'  dtcides.  4  Bom  LR 
637-26    B  792  col  519  P  I. 

15  Mahcmudan  vviii— i-llect  of,  to  grant 
of-9C  W  N  938  col  933  P  I. 

16  Of  will  by  consent,  whether  legal — 
Compromise.  8  C  W  N  197—31  C  357  A  1548 
col  1593  P  I. 

17  Of  will  not  found.  8  C  W  N  821  310 
885  col  516  P  1. 

18  Of  will—  Revocation — Locus  standi  of 
co-fcxecutor  to  ohallenge  genuiueuess  of  will, 
12  C  W  N  573  coi  1043  P  11. 

19  Pleader's  fees  in  appeals  in  probate  -pro- 
ceeduigs  should,  accoiding  to  a  long  standing 
practice  of  the  High  Cuun,  6^  asscsst-<i  ni  — 
Prvb'le  prcceedii:gs  —  Appeal — AssessvuhL  uf 
pleader's  fees. 

Pleiider's  fees  in  appeals  in  probate  pro- 
oeediiigs  should,  according  bo  a  long  stand- 
ing practice  of  the  Higti  Cuurt.  be  asses.sed 
at  Rs.  .30  SUNDKABAl  SAHKB  v.  THE 
COLLECTOR  OF  BELGaUM.  10  B  L  R 
1197- 

20  Revocation  of— Persons  entitled  to  — 
28  C  587  col  522  P  I. 

Revocation  of  — Question  of  title — Will — 
Application  for  pioba'e  ~Qii'  stions  of  title — 
Bequest  of  propert'!!  ivh>ch  tesmior  hnd  no  po- 
wer todeal  with—  liev'jC  itiju  of  pioLne  —  Person 
claiming    interest    in  tlie   estate   of 'he  I  >  si  at  or. 

Itissolt.td  law  that  (he  PmhR'.  f^^urt 
should    nob    go    intv.-     que&L.oiia    oi    Litic,    aud 

bUat  grftat  ol  probate  doss  uot  pcejadioe  a 
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party,  claiming  spocifio  property,  whon  ho  is 
Dofc  an    heir. 

It  is  also  sotUod  law  tliat  a  Court  cannot 
refuse  probato  merely  because  a  testator  had 
not  power  to  dit-pf  po  of  property  dealt  with 
by  the  will.  4  Cal  1,  18  Bom  749,  17  Mac 
373    referred    to. 

Section  250  of  tho  Succession  Aet  pro- 
vides for  interference  by  persona  claiming 
to  have  an  interest  in  tho  estate  of  the  do- 
ceased  and  by  no  others.— 13  S  W  R  351 
reforrod  to. 

When  the  son  in  law  of  the  testatrix 
whom  his  wife  had  prodeqeased  applied  in 
his  own  right  and  on  behalf  of  his  children 
under  his  guardianship  for  revocation  of 
the  probate  of  tho  will  of  his  mother-in- 
law  and  the  applioation  was  rejected,  and 
he  appealed,  bub  not  on  behalf  of  his  child- 
ren, and  the  appellant's  claim  was  that  a 
house  claiuied  by  tho  respondent  was  his 
prcperty  adversely  to,  and  not  through,  the 
testatrix 

Held,  that  he  had  locus  standi  in  his 
own  rig'at;  and  that  bis  childron  not  being 
parties  to  the  appeal,  and  there  being  no 
ground  common  to  him  and  his  children, 
the  appeal  must  be  di?mi?!sed.  J.  B  IIALPH 
V.  MRS  G.  B.  HALE  ^  P  L  R  1302  =  7 
PR  1006 

21  Hight  of  universal  legatee  to  obtain. 
1  N  L  11  164  col   515  P  I, 

22  Waste  by  executor— Right  of  surety 
to  be  discharged— Uevoca.tion  of— Appeal.  89 
P    L    R    190-2-S  0  52  P  R  1902    ool  529  P  I. 

23  What  is— The  grant  and  will  annexed. 
32  C  710  at  713    A  1548  col  196  P  I. 

24  Will  — Probate-  Executor— Accounts. 

An  executor  whose  right  to  come  in  and 
apply  for  probate  is  reserved,  is  entitled  to 
eall  upon  the  executor  who  has  obtained 
the  probate  to  furnish  acccunts  as  required 
by  law.  Li  re  ARDESIR  RUSTOMJl  DI- 
VECHA. 

Probata  and  administration. 

1  Probate  and  administration.  U  B  R 
1902  P  I  col   527  PI. 

2  Probate  and  administration.  U  B  R  1902, 
5— Probate  and  administrati&n. 

8  Probate  and  administration-^Applioa- 
tion    on    heir.     U  B  R  H^Oa   P  7  ool  5^5  P  I. 

4  Probate  and  adrainihtratimi  -  Lethal  re- 
presentative of  deceased.  3  L  E  R  1906  ^ 
192   col  314  PI. 

prebate  and     Administrati&ii  Act  V 

of  1881 

1  8<:e  Act  Y  of  1881.  Probate  and  Ad- 
ministration   Act.     cols;    512    to  532   PI. 

2  Ownership  of  properly  by  married 
couples-  Devolaticui- Letters  of  Administra- 
tion 4  L.  B    R    293  ool  :    217  P  »i. 

8  S  3--^x  culi>r—]i].r/culot&  l}y  Tenor  — 
Ti  ustces 

The  mere  circumstance  that  property  is 
left  by  a  Will  lo  persons  trustees  without 
v:ords  referring  to  Jhem  as  executors  would 
not  prevent  those  persons  being  ^granted  pso-  [ 


Probate    and   Administration   Act 
V   of  1881     (Contd.J 

bate  as  executors  according  to  tho  tonor,  if 
among  the  duties  to  bo  discharged  by  them 
under  Hie  N\\\  there  are  included  suqh 
duties  aa  executors  ha.vo  to  perform.  But 
tho  liability  to  discharge  those  duties  should 
appear  from  the  Will  Ltaolf  17  L  R  Ir  p 
277,    2   P  and  D   3G9,    L  R  3   P  and  D  157  re- 

I  for  red    to,. 

I  Whore  a    Will    ran   as    follows: — "Those 

four    persons shall  take  charge  of 

and  shall  with  the  income and  by  col- 
lecting alms  conduce  from  sons  to  grand- 
sons   and  so     on    in    succession     tho     daily 

poeji in      the    manner     I      conducted 

them.  " 

Peld — That  the  people  appointed  to  take 
charge  of  the  properties  and  manage  were 
trustees  and  not  executors  by  tenor,  and 
were,  therefore,  not  entitled  to  probate.  N, 
4PPAC00TTY  MU  )ALl  v.  MUTHUKU- 
hJARAPPA  MUDALI.  16  M  L  J  558-  SQ  JVP 

191. 

4  Sa.  1»,  33- A.  W.  N.  1908  P.  257-5  A. 
L.  J.  73     See  col.  1100  P.  ll. 

5  S.  23-4  L.  B.  R.  2il-U  Bur.  L.  R.  280- 
See  col.  243  P.  II, 

Q  S  50  -Letters  of  adminisiration,  revoked  as 
to  a    'portion    on    an   oral  will. 

A  S.araugi  P  died  after  a  short  plague 
attack  leaving  property.  Letters  of  admioig- 
tration  were  granted  to  B.  After  this  O 
and  others,  alleging  themselve  to  be  mana- 
gers of  a  Saraugi  temple,  applied  for  revo- 
cation of  the  said  grant,  on  the  ground 
that  P,  before  his  death,  had  bequeathed 
the   shop  and  haveli     to    the  said  temple. 

Held,  that,  as  the  oral  will  was  establish- 
ed, tho  grant  of  Letters  of  Administratioa 
was  rightly  revoked  under  para.  3  of  S  SO 
of  Act  V  of  1881  g^ua  the  shop  and  haveli, 
MANGTU    V.     JOWaLA     MAL,    gPWR 

1908- 

7  Ss   51,52—10,    B  L  R  924  col  ;  190   P  II. 

8  S  78— A  W  N    1908  P  288     See  col ;    63a 

9  b  78—6  0  L  J  453   See   col  80   P  II. 
Probate  duty. 

1  Exemption  from— Joint  family  property 
—Trust  for  joint  family.  6  B.  L  R  652— 
29  B  161    col    125    PI. 

2  Foreign  securities — Assets  beyond 
jarisdictLon.     51  P  ll  1902    col  707  P  II. 

3  Proceediog3--JudgmcnC,  effect  of.  8  G 
W  N    rj7— 31  C  357   ool    1593  P  I. 

probate  or  letters  of  administra- 
lion. 

1  Probate  ar  letters  of  administracion— 
Effeet  of  grant  of--Form  of  proceedings  ia 
c-asos  where  there  is  contention — Objector's 
rights  not  prejidiced.  ILBR  1900—2,  P 
155  col    528    P  i'. 

2  Objection  to  application — Form  of 
caveat  1  L  B  R  1.900—2,  P  212    col    526  P  I. 

Procedure. 

1  Procedure--Defence  setting  up  adverse 
title — Presumption  of  ownership.  G0C11& 
cai   225.   P  1. 
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2  Proccdurc--Additioa  ov  Bubpifcitution 
as  plaitiliff  in  a  &uit  brougbt  by  ono  not 
ot.titl.Ml   to  bring   it.     7  0  0    78  col    1392  P  1. 

3  [Procedure — Partition— Question  of  title 
— Jurisdiction — Appeal  to  District  Judgo. 
2  0  0  3-)9  See  Revenue  Act  XVIII  of  1876 
S  74   (Oudh) 

4  Procedure — Agreement  by  plaintiff  to 
tnki;  oath  or  to  liava  the  suit  dismissed  — 
Fi'.iluro  to  tako  oath — Procedure  to  be 
adoptf'd  by  the  Court.  17  M  L  J  545— 3  M 
L  T  98  col    385  P  I. 

5  Appeal  -  Separate  appeals  against  two 
decrees  passed  in  the  same  suit — Procedure  of 
appeals  when  separate  decrees  passed  in  Cross 
up  peals. 

Plaintifi  sued  Defendant' for  arrears  of 
rent.  The  first  Court  decreed  tbe  claim  in 
pert.  Both  parties  appealed.  The  District 
Judge  dismissed  plaintifi's  appeal  and 
upowing  defendant's  appeal  dismissed  the 
plaintiff's  suit.  Two  appellate  decrees  were 
Jep^ired.  The  Plaintiff  appealed  to  the 
alldicial  Commissiouer  stating  that  he  ap 
apnled  against  the  decree  of  the  District 
Judge  which  reversed  the  decrees  of  the 
first  Court  but  attached  both  the  decrees 
of  the  District  Judge  to  his  petition  of 
appeal. 

Held,  that  one  appeal  against  two  decrees 
is  not  permissible  and  must  not  be  received, 
even  though  those  decrees  are  passed  upon 
cross  appeals  arising  out  of  the  same  suit, 
MaTHURA  SINGH  V.  JAGDaT  SINGH. 
5  O  C  146. 

6  Appellate  Court,  duty  of,  to  raise  points 
for  determination —Object  of  legislature — 
Necessity  to  rise  7  B.  L    il.  174   col.  1633  P.  I. 

7  Application  for  review  of  judgment-Ap- 
peal— Jurisdiction  of  Court  regarding  7  O.  C. 
299  col.  1306  P.  I. 

8  Compromise  decree  net  in  accordance 
witli  r.  litf  claimed  for  in  the  plaint.  77  P.  R. 
1908  1 10  P.  W.  R   1908  col.  1600  P.  I. 

9  Compromise— One  party  objecting  to 
recoid  by  Court.     5  0   C.  49  col.  1602  P.  I. 

10  Decree  upon  a  compromise  for  exe- 
cution of  a  conveyance  to  bo  proceeded  with 
a  decree  for  specific  performance.  10  C.  W. 
N,  345  col.  1021  P.  II. 

11  Attached  property- Remedy  of  objec- 
tor or  claimant  against  order  — High  Court  — 
Bevisional  Jurisdiction.  1  L.  B.  R.  1900  02  P 
180  col   1517  P.  I. 

12  Defect  -of  — Registration  of  document 
by  duly  authorized  Agent— Defect  of  proce- 
dure.   6  0.  C.  9  col.  485  P.  I. 

13  Enactments  relating  to — Retrospective 
Effect— Vested  right  in.  9  B.  L.  R.  527  col  229 
P.  II. 

14  Guardian  ad  litem  appointed  without 
complying  with  provisions  of  S.  443  of  C.  P. 
C. —  >.ppointmeot  invalid— Effect  of  such  in- 
valid appointment  on  decree  passed  in  the 
suit -A.  W.  N.  (1905),  229  col.  1905  P.   II. 

15  Insolvency  proceedings  — S  u  m  m  a  r  y 
order  for  distribution  of  assets— 1  L.  B  R 
I'JOO  2,  p.  229  col.  1849  P.  II. 


Procedure    (Contd.) 

16  Trr('i;{ulrtr  procoduro  in  hearing  case 
ill  Kovi.'w  nf)Wf:r  of  ii')pellate  Couri-Tenns  of 
the  order  admitting  review.  7  O.  -..345  col, 
1314  P.   I. 

17  Landlord  and  tenant  Suit  for  eject- 
ment by  some  of  the  landlords— Pr  ceduce, 
72  P.  L.  R.  1903  col.  927  P.   It. 

18  Letters  of  admioietration— Objector* 
asking  for  letters  h.mself  —  i'ractice  1.  L.  B 
R.   1900  2,  p    178  col.  525  P.  I. 

19  Objection  to  jarisdiction  taken  for  tha 
first  time  on  appijal  Refusal  of  objection, 
7C.  L.  J.  152  col.  142  P.  II. 

20  Of  Appelliito  Court -Party  discovered 
to  be  a  minor.  1  L.  B.  R.  1900  2,  p.  38  See 
Party  No.  1. 

21  Of  S.  561  0.  P.  C— Applicable  to  ap- 
peals from  orders.  3  M.  L.  J.  248  col.  1666  P  I. 

22  I'unjib  Courts  Act  (XVII  of  1884), 
S.  70  (a)  31  P.  L.  R.  1903  col    1155  P.  1. 

23  R  fusal  of  Court  of  first  instarce  to  ex- 
amine all  the  plaintiff's  witnesses — Appeal  by 
defendant  decreed  -  lieniaud. 

Owihg  to  the  direction  of  the  Court  of 
first  instance  only  a  portion  of  the  evidenoa 
available  in  supi'  rt  of  the  piainiiff's  case 
was  recorded  by  that  Court,  which  decreed 
the  plaintiff's  suit.  On  appe^-l,  however,  tha 
lower  Appellate  Court  took  a  diflerer^t  view 
of  the  pUiu tiff's  evidence  and  dismissed  tha 
suit. 

Held,  that  the  plaintifi  should  be  given 
an  opportunity  of  producing  the  evidence 
which  had  not  been  recorded  owing  to  the 
attitude  token  up  by  the  Court  of  first 
instance.  11  C.  W.  N.  Notes  P.  C.  ii.  A.  W.  N 
1057  266  referred  to.  PABITPvA  KUNWAR 
V.    THE  WAHaUAJA    OF    BENAREcj  A-  W". 

N.  (1908),     140. 

24  Sale  in  execution--Irrcgu]aritie8  ia 
procedure — Estate  of  deceased-dubtor  —  Re- 
presentation by  or.o  member  of  family- Effect 
of  such  representation — Sale  of  estates  of 
third  persons  7  Bom.  L.  R.  1  col.  710  P.  I. 

26  Sale  of  moveable  property  — Receipt 
given  by  Kurk-Amin  on  sale  of  immoveable 
property  for  arrears  of  revenue.  5  O.  C.  228 
See  Tree. 

26  Sanctioning  compromise  on  behalf  of 
a  minor— Order  to  state  in  terms  that  the 
question,  wliother  the  compromise  was  for 
the  benefit  oi  the  minora  was  considered.  29 
M.  104  col.  1622  P.  I. 

27  Special  proo^duro  being  provided  for 
extraordinary  extra-judicial  methods  of 
settling  disputed  claims — Intention  of  the 
Legislature— No  other  procedure  to  be  fol- 
lowed.    10  Bom.  L.  R.  366  col.  892  P.  I. 

28  Suit  against  two  defendants — Decree 
exonerating  one  of  them  — Noappeal  by  plain- 
tiff agaiiist  exonerated  defendants — Exone- 
rated defendant  made  liable  on  appeal  by 
the  other  defendant— Power  of  Appellate 
Court  to  make  exonerated  defendant  liable. 
27  A  23.  See  Practice  Suit  against  two  defen- 
dants. 

29    Suit  by  creditor  of    a  deceased  person's 
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estate  against  administrator — Procedure  to 
be  folio wod  by  Mofusail  Oourta.  29  B,  9G 
col    1017  W  I. 

30  Suit  by  Manager  of  Joint  Hindu 
family,  for  debt  duo  to  family  — Nonjoindur 
of  other  members.  69  P.  U.  190G,  col.  1390 
P,  I. 

81  Suit  dismissed  with  remarks  against  de - 
fendati I— Appeal Jby  plaintiff  and  defendant — 
Fiocednre. 

A's  suit  to  eject  B  was  dismissed  on  the 
ground  that  it  being  for  a  pari  of  the  tenancy 
was  not  maiiit-iiuablo.  A  appealed  and  B 
also  field  an  appeal  against  a  (iudiug  in  the 
judgment  as  to  nature  of  the  tenancy.  The 
Judgt:  decreed  B's  appeal  aud  affirmed  the 
order  of  dismissal. 

21bld,  that  the  procedure  was  errouoas. 
As  the  suit  had  been  dismissed,  the  defend- 
ant could  not  appeal.  Tlie  plaiuLifi'B  appeal 
should  have  been  heard  first,  acd  if  his 
grounds  proved  to  have  been  well-founded, 
the  defendaut'ii  objctiou  should  thon  have 
been  considered.  AGA  MOHAMMAD  MEDHl 
TEHAB,  ALI  V.  UMIiiSH  CHANDE\  GHAT- 
TERJI.    80  L  J  652. 

82  Suit  liable  to  be  dismissed  on  a  pre- 
liminary issuj  against  some  of  the  defend- 
ruts.     165  P  L  R    1900  col.  1778  P  I. 

33  Well,  iX.'Ciitioa  of — Ouus  probaadi — Cou' 
tents  of  Will  as  basis  of  proof. 

The  subordinate  Judge  found  the  Will  in 
dispute  to  ba  a  forgery  primarily  from  a  con- 
Bideration  of  the  ooutouis  of  the  Will,  which 
he  considered  so  extraordinary  as  to  over- 
balanco  altogothar  the  evidtif  ce  of  the  wit 
cesses  who  sp  ;ke  to  having  been  presuut  aud 
Been  the  testator  sign  the  Will,  and  to  hav- 
ing  thdmdelvos   signed  the  Will  as  witnesses. 

Hdd,^  that  the  Subordinate  Judge'd  me- 
thod of  procedure  wa.s  an  erroneous  one, 
Barnoly,  ficat  to  make  up  his  mmd  about  the 
ouuieuts  of  the  Will,  aud  thoa  tu  louk  a!,  the 
pxjsitive  evidence  iu  favour  of  its  extcuLicu 
from  t.hat  staadpoiufc.  Musoviniat  BULLI 
KUMWAR  y.  Musammat  BHAGIRATHI. 
90  W  619. 

6'ee  for  other  cases  Practice-Procedure. 

Proceedings. 

1  Patta--Tender  of.  See  Madras  Rent  Re- 
covery Ac^.  VIIi  of  1865  (No  3)  26  M  589- 
16  M  L  J  325. 

2  Applicability  of— -Proceedings-Suit.  26 
P  R  1902-26  A  L  R  1902.  See  Pu.  jib  Aliena- 
tion    Act  XIII    of  1900  S  9  clouse    3. 

8  Applicabiiily  of  —  Order  passed  in  exe- 
cution of  decree  of  Court  of  Small  Causes  by 
Court  not  invested  with  such  powers.  6  O 
C  81  col.  773  P  1. 

4  Before  Court-Basis  of  decision  in  land 
acquisition.     4  L  B  R  1907,   P  71  col.  856  P  I. 

5  Execution  of  decree.  3  O  0  85  col.  1825 
11. 

6  Execution  of^decree-Proceedings  in  suit 
10  0  160.  See  Oudh  Civil  Court  Act  Xlli  of 
1879  S  18. 

7  Suit-Application  for  execution  of  decree 


proceeding's.    (Contd.) 

14M  L  J  214-26  M  488  col.    271  PII. 

8     Under   S.  89,  Act  IV    of    1882-Are    pro- 
ceedinge  in   execution  of  decree.     4    0   0    123 
col.  034   P  I. 
Process 

1     For  recovery    of  Revenue,  Issue  of,     4L 
B  R  1907,   P  103    col.    318.  P  IF. 
Process  Fees. 

1  Non  Payment  by  complainant — Ac- 
cused's right  to  the  trial  being  proceeded 
with.  4  Bom  L  R  276-26  B  552.  See  Prao* 
tice— Search —  Warrant* 

Processions. 

1     Right  to  take  idol  in.    4  A  L  J  333,    ool 
993  r  I. 
Proclamation. 

1  Suit  for  possession  of —Burden  of  proof 
-iiower  of  attorney  signed  by  Dcupty  Col- 
lector of  Deputy  Commissioner.  7  O  0  65 
col   1893  q  1. 

Proclamation. 

1  Of  sale  in  execution-Duties  of  Court  sel- 
liug  property  by  public  auction.  A^W  N 
1901    P  671  col.  167    P  I. 

2  Of  sale — Decree  on  first  mortgage  to 
which  puisQo  mortgagee  was  not  a  party.  7 
OWN  766  col.   651  P  I. 

4  Of  sale-Objection  not  raised  in  original 
suit  but  raised  against  application  for  exocU' 
tion.  27  A684-A  W  N  1905  q  188  ool.  1049 
P  I. 

5  Of  sale— Application  to  execute  decree 
pending  appeal — Subsequent  application  to 
execute  decree  passed  by  appellate  court.  8 
OWN   257  col.   1532  p  1. 

6  Of  sale -Right  of  mortgagee  to  bring 
mortgaged  property  to  sile — D^crea  for  in- 
terest—Legality  of  decree.  31  0.  922  ool; 
707    p  I. 

7  Of  sale— Liability  of  auction  purchaser 
— Interest  on  arrears  of  rent  — Incident  of 
tenancy.  7^0  W  N  203-30  G  213  col    1533  P  I 

8  Of  sale — Step  in  aid  of  execution  applica- 
tor seal  --  Warrant  —  Notice  to  jadgment 
debtor — Duty  or  c jurt--Presamptiou.  5  0. 
W.  N    497—29  G  580   col  1505  p  1. 

9  Of  sale — Material  irregularity — Order  of 
sale  not  proclaimed  by  beat  uf  drum.  10  0 
86  col.    1551  P  I. 

JO  Inclusion  of  mortgage  in— Sale  of  pro- 
perty sutijecfc  to  mortgage— ProcUmitioa  of 
sale.     6  0  0  76  col  1187  P  I. 

ii  Irregularity  in  de.=cription  of  share 
of  the  estate  to  be  sold— luadequicy  of  price 
in  consequence,  evidence  regi-rcling,  9  C, 
W  N  343    and  9   0  W  N    348,  oul   3o    P  II. 

12  Irregularity  —  Inadequacy  of  price, 
coanectioM  between.  6  Bom.  L  R  652 — 29  B, 
161  col  125  p  I. 

J 8  Material  Irregularity  in  execution  sale 
—Wrong  time.  4  L  B  R  1907,  p.  123  col. 
1552    P  I. 

14  Objection  to  sale  by  judgment -debtor-^ 
Proclamation  uf  sale^  ohjeciion  by  judgment- 
debtor  to  contents  of,  afiar  sale—  Witness,  re* 
summoning  of  -  Judgnient-dtbtot,  right  of,  to 
object  to  sale*af!cr  n  has  taken  place. 
Tho  Village  Gaddipar  was  sold  iu  execution  of 
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I>rocIaiiiation    {GonUl.) 

a  tlecree.     Tho   juclgmQnt  dobtor   applied    to 
the   Court  to    sot   aaido    the   sale  on    the  fol- 
lowing   grounds,     namoly    that    tlio    amount 
of   the   incumbrance  to    which    the  property 
was   liable  waa  incorrectly  stated  in    the  sale- 
proclamation,     that     tho     sale  pi')clamation 
did    not   slate   tho    hour  of  salo,  and   that   it 
incorrectly   stated    the  gross     profits   of    the 
property    sold.      Tho  judgment  debtor      sum- 
moned   tlireo    v/itnesses  to    give    ovidonco    io 
support  of  liis  objections.     One  of  tlio  witnes- 
ses was   examined  by    the     Court     and     the 
other  two  were  absent.     The  Court  made   the 
following  uoto: — "  There  are  no  more  witnes- 
ses" and    refused    to   ad j  lurn  tho  hearing    of 
tho   case   in   order  to   enable   the    judgment- 
debtor    to    resummon    the  absent    witnesses 
for    examination.     Tho     Court  decided,  with 
reference   to    Select  Caso   No.    188,    that   tho 
judgmotit  debtor  could      not   bo     permitted, 
after    the   salo   had    taken    place,     to     object 
to     the     contents     of    the    proclamation    of 
Bale,    as  he  must  have     known     before    tho 
eale    took    place     v^^hat     tho     proclamation 
contained,  and  should,  therefore  have, 
objected    to    its  canton ts    before  the     salo  of 
Held,   the   Court   was    wrong   in    holding 
that    the    judgment  debtor   could    not  be  per- 
mitted to  take   objections  to  the  sale  founded 
on    the    coutents    of    the-    sale  proclamation 
because     he  might     have   objected    to   them 
before     the    sale   and    did    nob     do  so.      The 
Court   misinterpreted     Select   Caso     No.  188, 
which   followed     the   case   of    Arunachellam 
Chetti    V.  Arunachellam    Chelti,   reported   in 
I  L  R  12  Madras,    19,   and    d",cided    by    their 
Lordships     of     the     Privy     Council.      Their 
Lordships     did     not     intend     to    lay    down 
that  a   judgment-debtor    cannot    bo  perimit- 
ted  to  take  in    an  application     under    section 
311,    Civil     Procedure     'ode,     an    objection 
founded    on  an  alleged  mitdescription  of  the 
property   which   be   might   have  takco,     but 
did  not  take,   before    the  sale  took   place. 

Beld,  further,  that,  inasmuch  as  it  did 
not  appear  that  the  failure  of  the  witnesses 
to  attend  was  duo  to  any  want  of  diligence 
on  the  part  of  tho  judgment  dobtor,  the 
Court  should  cot  have  refused  to  adjourn 
the  healing  of  the  case  and  tho  judgment- 
debtor  was,  therefore,  entitled  to  have  his 
witi  esses  examined.  liUANDRIKA  BAKHSH 
SINGH  V.  BRIJ  BEHaPvI  LAL.  4  O  C 
879. 

15    Ommission  to  a;^x  proclamation   of  sale 
under  S  286,  vUiate.s  tfie  sale. 

A  Judgment  debtor  tipplied  under  S  308 
C,  P.  Code  to  fcot  aside  a?aleunder  tbcdccrce, 
on  tho  ground  of  irregularity  in  publishing 
tho  sale,  tho  proclamation  having  not  been 
afQxed  naar  the  property.  The  dccreo-holder 
contended  that  the  afhxing  of  tl:e  proclama- 
tion was  not  absoluttly  ueceisary,  under  S. 
286  of  tho  Code,  since,  by  omitting  in  that 
section  tho  express  provision  to  that  eff- ct 
contained  in  S  271,  the  iegitlalurc  meant  to 
dispense  with  the  necessity  of  such  procedure. 
Heidi  the  words,  "  The  proclamation  shall 


Proclamation    (Contd.) 

be  made  in  the  manner  prescribed  by  S,  271," 
occuring  in  S  280,  were  meant  to  includ'^  tho 
affixing  of  tho  prochimatinn  a.s  well  us  the 
publication  by  boat,  of  tom-tom  ;  and,  con- 
atquontly,  the  umistiion  to  allix  ih.;  prooU- 
mution  on  tho  spot  was  a  material  irregu- 
larity vitiating  tho  sale.  13  T  h  II  9  and  IL 
C7  4  Ucf,.  NifjAN  SUi51l  \MANl AN  alias 
SIVANJaNAM  v.  CIIIPAMBAUATHANN 
MaTHEVaN.    21TLR107. 

16  Place  for  salo  fixed  in— Conducting 
the  sale  elsewhere  whi^ther  a  material  irre- 
gularity.    132  P  R  190G  col.    1530    P  I. 

17  Procedure— Sale  of  property  subject 
to  mortgage,  free  from  mortgage-Proclama- 
tion of  sale.  3  L  B  R  1906  P  268  col.  1189 
PI. 

Profession   Tax. 

1  Exemption  from  payment  of  profes- 
sion tax — What  are  municipalities.  4  M  L  T 
477.  See  Madras  Act  IV  of  1884  S.  3  District 
Municipalities    No  4. 

Professional  misconduct  of  hleadei'- 

1  Charge  ol-Value  ct  evidence-Proof— Ad- 
vocate.    4  L  B  U  1907   p  27  col.    246    P  I. 

2  Misconduct  as  party— Pleader  making 
use  in  later  proceeding  against  A  of  infor- 
mation obtained  by  him  in  an  earlier  case 
in  v/hich  A  was  his  client.  4  B  L  R  67-26  B 
423    col.  503    P  I. 

3  Misconduct  as  party — Arrangement  be- 
tween mortgagors  a?  to  paymont  of  mortgage- 
debt.     15  M  L  J  442-23  M  555    col.    1703  P  II. 

4  Misconduct  as  party— Other  reasonable 
cause— Sending  anonymous  hotter  to  an  officer 
conducting  an  enquiry  t^i  pr  cjudioo  him.  13 
M    L  J  05—20    M  44S  col  oDS  P  I. 

5  Misconduct  as  par  iv— Any  other  rea- 
sonable cause.  6  G  W  N  550—28  C  890  col 
505   P    I. 

professional  services. 

1  Capacity  of  advocate  to  sue  or  be  sued 
in  connection  with.  4  L  B  R  1907  p  55  col 
254    P  I. 

Profits. 

1  Profits  similar.  4  B  L  R  331  col  195 
P    I. 

2  Co-sharer's  responsibility  to  arothor  co- 
sharer    for    she  re   of.     4  O  C  363  col  009  P  IF. 

3  Co-sharer's  suit  for.  1  O  G  143  col  fi08 
PII. 

4  Evidence  of  collection  of  actual  amount 
of.     4  O  G  1  col  008  P  II. 

5  Share  in  a  village  — Apportionment— T 
PAS.  86—14  C  P  L  R  1901,  p  84  col 
561    P    II. 

6  Specification  in  salo  proclamation  of. 
1  O  C  186  col  1551  P  I. 

7  Suit  by  CO  aharor  against  lambardar  for. 
1  O  C  152  col  670  P  II 

8  Suit  by  sharer  against  lambardar  for 
shrue    of.     6  0  C  89  col  337  P  I. 

9  Suit  by  under-  proprietor  for.  200 
28  col  487  P  I 

11  Suit  for-Profits(^f  immvv^al)le»  proper- 
ly belonging  to  plaiutill  aud  for  prolils  wrong- 
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fully  received  by  defendant.  7  00  202  col 
782   e   I. 

12  Suit  for — Evidence  of  corresponding 
dates    of    different.     4  O  0  182  col  Vi.il  P  I. 

18  Sait  for — By  one  Rharor  against  co- 
sharer  who  has  mortgaged  his  share  -Joinder 
of  00  sharer  aud  his  mortgagee  as  partiei. 
9  O  C  142  col  6G3  P  II. 

14  Suit  for  share  of —Jurisdiction  suit  for 
account    of  an    estate.     5  O  C  190  col  23  P  I. 

15  Suit  for  share  of  —  Profits  — Compro- 
mise,    a  0  C  112.    See  Possession. 

16  Su't  for  share  of— Mislako  of  law  — 
Sufficient  cause— Appeal.  3  0  C  265  col  1727 
P    1 

Profit  a  prendre. 

1  Profit  a  prendre  — Right  of,  1  A  L  J 
621  col    870  P   I. 

Proforma  defendant. 

1  Joined  as  plaintiff  -  Added  plaintiff — 
New    plaintiff.     8  C  L  J  286  col  870  P  II. 

2  Notice  of  appeal  not  served.  81  P  L 
R  1901  col    1969  P  I. 


Promisee. 

1     Who     are    included    under. 
»35  col«21    P  II. 
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Promissory  note. 

1  Bond.     3  P  L  R  1902  col   875  P  I. 

2  Absence  of  consideration  for  the  mak- 
ing of  the  note — Rights  of  o^bonajide  holder 
in  due  course  for  consideration  and  without 
notice  of  want  of  consideration.  1  M'L  T 
393   col  610  .  P  1. 

3  Addition  of  names— Material  alteration. 
1  L  B  R  1900-2,   p  255     col    542  P  I. 

4  Assignment  without  endorsement  good. 
32   M  L  J  351     col.  882    P  I. 

5  Assigrtmant  without  endorsement  good. 
A  W  N  15)03    p  174  col     885   P  I. 

6  By  Karta  of  j -int  Hindu  family,  other 
members  when  liable  on.  11  C  W  N  139  col 
534  P.  I 

7  Collateral  agreement  not  to  sue  for  a 
time— Such  covenant  by  distinct  letter  no 
bar  to  suit  on  the  note  within  the  time,  16 
M  L  J  103-29  M  212  col   717  P  i. 

8  Conditional  assignment  of  non-negoti- 
able, by  way  of  security — Assignee's  right 
to  sue  in  his  own  name.  9  P  R  1907  col  1873 
P  I. 

9  Conditional  payment-Presumption  that 
it  is  only  a  conditional  payment  with  are- 
course  to  the  original  debt.  25  M  580  col 
309    P    11. 

10  Conditional  payment— Presumption 
that  it  is  only  a  conditional  payment  with 
a  rfcourse  to  the  original  debt.  26  M  526 
col  543    P  I. 

11  Conditional  undertaking  to  pay — 14 
M  Fj  J   65-27,    M  UF  B  col   882  P  I. 

12  Consideration      5  0  C  307     col  263  P  I. 
18     Consideration  existing   originally    and 

independent  of— Maintainability  of  suit  for 
such  considei'ation  otherwise  that  upon  the 
pro  note   itself.     15  M  L  J  484  col  854   PII. 

14  Consideration— Payment  of.  89  P  L  R 
197  ool    1850  PI, 


promissory  note    {Contd.) 

15  Oonsid^ration— Pleader,  13  M  L  J  7— 
A.   155P. 

16  Dating  and  Signing — Place  of  execu- 
tion—Jurisdiction. 28  M.  19  col.  1059  P.  II. 

17  Deed  — Construction —  No  Promissory 
Note.  1904  A.  W.  N.  169  1  A.  L.  J.  483-27  A. 
84  col.  892  P.  I. 

18  Endorsement  in  blank  and  delivery  to 
an  Agent  for  the  benefit  of  his  principal  — 
Rightof  such  principal  to  sue  the  maker. 
9  P  R.  1906  col.  536  P.  I 

19  Endorsement— Direction  to  pay,  endorS' 
ed  on  instrument,  amounts  to  assignment, 

A  direction  in  writing  to  pay  ibe  amount 
due  on  an  instrument,  endorsed  on  such  in- 
strument by  the  payee  thereof,  coupled  with 
the  delivery  of  the  instrument  bo  endorsed 
to  the  person  to  whom  payment  is  directed 
is  an  assignment  of  such  document  within 
the  meaning  of  section  130  of  the  Transfer  of 
Property  Act,  Brandts,  Sons  &  (^o.  v.  Dun- 
lop  Rubber  Company,  Limited,  (L.  R.,  1  K.  B, 
[1904],  387),  distiDguished  PAMA  lYEN  u. 
VENKATACHELLAM  P^^TTaR  8  O.  C.  75 
16M  L- J  554  1  M.  L.  T  824. 

20  Execution— 133  P.  L.  R,  1901  ool.  1890 
P.  II. 

21  Execution  of — Not  proved — Decree  for 
the  sum  lent  when  loan  admitted — Onus  of 
payment  when  defendant  admits  execution- 
Cause  of  Action— Suit  for  money  lent.  9  O. 
C.  315,  col.  357  P.  II. 

22  Handed  to  usufructuary  mortgagee, 
dispossessed  originally  under  S.  43,  Act  I  of 
1902  (Madras)  on  being  restored  to  possession 
after  Ward's  death— Effect  of  pro-notes  not 
being  endorsed  — Operation  of  Law  4  M.  L.  T. 
341  col.  715  P     II. 

23  How  far  payment— 26  M.  322  ool.  357 
P.  II. 

24  How  far  payment— Covenant  to  pay 
by  vendee  to  vendor's  creditor— Delay  in 
payment — Execution  of  Pro  note  by  vendor 
to  creditor — Suit  by  vendor  for  breach  of 
contract.  14  M.  L.  J.  285  col.  362  P.  II. 

25  Liability  of  Maker  — Primary — Cases 
where  he  is  secondarily  liable.  25  M.  580  col. 
309  P.  TI. 

26  Liability  on  negotiated.  4  L.  B.  R. 
1907,  p.  101  col.  57  P.  I. 

27  Mortgage— Deposite  »of  title  deed  to 
create  a  mortgage  over  the  properly.  14  Bur. 
L.  R.   283  col.  177  P.  I. 

28  Negotiable  Instrument  Act,  S.  4 — 106 
P  2  R  1907  col.  534  P   I. 

Negotiable  Instrument  Act  S.  118— Pre- 
sumption -Proof  of  consideration  —  Undue 
influence— 2  P  R  1902  col.  1890    P.  II. 

29  Negotiable,  suit  on — Chose  in  Action, 
assignmer  f  of — Must  be  in  writing.  17  M  L  J 
393  col.  411  P.  II. 

80  Not  containing  words  of  negotiabi- 
lity, whether  couli  be  assigned  by  endorse- 
ment.    144  P.  R.  1906,  ool.  534    P.  I. 

31  Not  duly  stamped.  73  P.  L.  R.  1907 
col.  882  P.  I. 

82  Note  furg6d--Decree  on  debt  on  proof 
of  loan.    5  C.W.N.  56  ool.  848  P.  Hi 
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34  Object  of— Parties  having  dcaling<i  with 
each  olher--rresuinptiou — I'ladice — Suit  on 
promissoiy  note  in  Small  Cause  Court  — Suit 
Jfoi  an  account  in  the  Iligh  Court— Transfer  of 
case. 

Aa  a  general  rule  it  would  bo  no  answer 
as  regards  a  suit  instituted  upon  a  proraia 
Bory  note  for  the  deftudant  to  say  tViat  the 
claiui  IS  a  matter  of  account. 

Tlio  plaintiff  filed  a  suit  in  the  Calcutta 
Court  of  Small  Causes  on  a  promissory  note. 
The  defendant  pleaded  that  the  promissory 
note  constituted  an  item  in  a  running  ac- 
count and  instituted  a  suit  in  the  High  Court 
for  settlement  of  nccounta,  and  asked  for 
stay  of  the  suit  in  the  Calcutta  Small  Cause 
Court,  tendering  security  in  respect  of  the 
total  amount  of  indebtedness  to  the  opposite 
party.  The  High  Court  ordered  the  stay  of 
proceedings  in  the  Small  Cause  Court  as 
prayed  foir. 

Held,  that  in  such  cases  the  question  of 
procedure  becomes  as  a  matter  of  conve 
nience  rather  than  a  question  of  right  and 
justice  can  be  done  between  the  parties  by 
the  apportionment  of  costs  after  tbo  account 
has  been  taken  ISSUR  SINGH  v.  G.  BERG- 
MANN.     8  O.  a  627. 

85  Onus  of  proving  non-receipt  of  oon- 
sideration  and  payment  of  interest — Exhor- 
bitant  interest,  enforcibility  of.  53  P.  W.  R. 
1907  co1.  1769  P.    II. 

86  Parlies  agreeing  that,  on  promissor 
executirig  boLdfoiJuhe  amount  duo  in  favor  of 
third  jariy,  promi8ee  willciucol  note-Validity 
of  such  arrangement,  irrespective  of  payment 
by  third  party  to  promisee— Assignment  of — 
—Without endorsement.  12  0.  W.  N.  1102  col. 
421  P  II. 

87  Signing  of  —  Execution  —  Proof  of  - 
U.  B.  R.  (1907),  execution  signing,  col  1042 
PI. 

88  Stamp  Act  (II  of  1899)  S.  2  (22)-By 
mahant— Necessity— Custom— 3  P  R  1902  col 
2114  P  I. 

89  Suit  by  person  other  than  a  payee  of  a 
-^Payee  impleaded. 

The  only  person  entitled  to  sue,  on  a 
promissory  note  under  the  Negotiable  In- 
struments Act  is  the  payee  or  the  bolder, 
whether  the  spaae  is  negotiable  or  not. 

The  fact  tbttit  the  payee  named  ia  tbe 
note  is  made  one  of  tbe  deJ^endants  in  the 
suit  does  not  alter  the  principal.  28  M  205  & 
80  M  88  fol.  SUBHaMANYA  TEVAN  v. 
ARUNACHALA    TEVAN.     18  M  L  J  186 

40  Suit  for  money  lent  independent  of— 
Pro-note. 

Where  money  is  advanced  in  considera- 
tion of  a  pro  note  the  creditor  is  not  entitled 
to  sue  for  the  money  but  in  dependently 
of  the  pro-note,  unless  there  is  evidence  of 
an  intention  to  create  a  liability  oiher  than 
under  pro-note.  7  C  250  full.-  SOMASUN- 
DARAM  y.  KRISHNAMURTHI.  17  M  L 
J  126 

41  Suit  for  money  leiit  on  —  Pumissu?^ 
I{ui6~  Suit,  for  money  lent  on— Decree  (or  money 


'  Promissory  note    (Contd.) 

I 
Unt  on  Promissory  Note  when  its  execution  not 
proved. 

The  piaintif?  alleged  that  he  lent  money 
to  the  defeiidiuit  who  executed  a  Froiui.-'sory 
Note  for  it  bat  that  the  promissory  note 
was    lost. 

I  Held,   that  a  decree   maybe   grafted    for 

the  amount  proved  to  have  been  lent,  ev«n 
though  the  execution  of  the  promissory 
Note  is  not   proved.  — BACHU    LAL  v.  KVN- 

I  DHAI  LAL.     60  C  16. 

42  Suit  on — By  payee— Defence,  payee  not 
real  owner  and  repaym  nt  of  cotisiduratioa 
to  real  owner,  validity  of— Orel  evidence 
to  support  -  Plea,  admiafaibility  of  — 28  M  214 
col  540  P  I. 

43  Suit  on  oral  agreement  which  was 
erabodied  in  an  unstamped  pro  note — Causa 
of  action  — Admission  by  defendant-Evidence 
-66  P  R  19G5^col  882  P  1. 

4"  Suit  on  Suit  by  assignee- Assignment 
not  made  in  fact  — Oath  as  to  consideratioQ 
—Effect-  3  M  L  T  163  col  384  P  I. 

45  Suit  upon  original  cause  of  action  not 
maintainable  —  Inadmissibility  in  evidence 
-Cause  of  action  — Note — Best  evidence  of 
loan— 1908  AWN  217-26  A  178  col  188 
P    I. 

4S  Unstamped,  receiving— 4  0  C  168  col 
885  P  I. 

47  Payable  to  order— Discounted  with  a 
bank— Bank  returning  the  note  to  maker, 
it  not  being  paid — Subsequent  endorsement 
in  bank  and  delivery  to  another  without 
striki  g  out  first  endorsement  —  Delivery 
again  to  plaintiff  enable  him  to  sue  upoa 
it  —  Whether  plaintiff  was  holder  in  due 
course-U  B  L  R  25  cl  1315  P  II. 

48  Payment  by  — Nature  of  discharge  ef- 
fected. 

A  transfer  by  a  debtor  to  his  creditor  of 
a  debt  due  to  the  former  cannot  operate 
as  a  discharge  of  bis  debt  unless  the  iranq- 
fer  is  accepted  as  a  satisfaction  of  the  debt 
and  not  merely  as  a  means  whereby  the 
creditor,  on  realization  of  the  debt  assigned 
to  him,  may  appropriate  the  same  towards 
the  debt  due  to  him  from  his  original 
debtor.  Where  a  pro-note  is  taken  by  the 
creditor  from  bis  debtor  there  is  no  dis- 
charge of  the  debt  by  the  crtditor.  MADRAS 
CONSOLIDATED  SUGAR  AND  SPIRIT 
FACTORIES  V.  WILLAM  SI  S3  MO  RE 
SHAW.    l4MLJi43. 

49  Person  unauthorisedly  obtaining  re- 
newal of— Is  trustee  for  tbe  rightful  owner 
thereof-29  M  87  col  1747  P  II. 

50  Presentation  necessary  before  suit  — 
Cause  of  aGtion-60  P  R  I90a-S  C  120  P  L  R 
1903  col  540  P  I. 

51  Record  of  the  loan  transaction  — Right 
to  resort  to  original  consideration  —  Admis- 
sibility of  oral  evideuce-U  B  R  (1907)  3rd 
quirttr  E  0  5  col  199  P    I. 

Proof  of  Custom. 

1  Custom  -Succession— Hindu  Law-Non- 
agricultaral  aiorars  of  Kasar.  102  1"  L  R 
lUOi. 
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proof  of  custom    (Contd) 

2  Oifl-Will-Mnir  Manas  of  Jhcluru  Dis- 
trict.     Co  P  1)  11  iy02   col.   '2097   PI. 

3  No^ontry  in  pubppqucnt  sottlomGuts— Oua- 
tom-Pro-emption.  l'2d  P  L  11  1903  ool.  818 
PlI. 

4  Pro  emption  — Custom-Entry  in  Wajib- 
ul  nrz  of  1852- Burden  of  proof.  172  PL 
B  1908  ool    818    V  II. 

f>  Pr«sumpfcion--Enfcry  in  Wniib  ul  arz 
-Housoa  in  abads.  139  P  L  U  11)03  col.  819 
P  II. 

6  St.alement  of  a  fact  in  a  letter  is  not 
proof  of  tbe  fact  itsolf.  9  B  L  R  9i2  col.  827 
P  I. 

7  To  correspond  witb  ellogations  in  the 
plcadirgs.  4  C  L  J   370  col.     1346    P  II. 

8  Valuo  of  Evidence.  4L  B  R  1907,  p 
27  col.  315  P  I. 

Property. 

1  Capacity  to  hold— Community  ill  de- 
fined. 14  ML  I  171-28  M  23  at  24  —28  B 
20  col.  920  P  T. 

2  Distinction  between  the  right  to  alie- 
nate tlio  property  acquired  from  adoptive 
and  a  natural  father.  25  P  R  1901  col.  209 
P.  I. 

3  Eiling  of  valuaiion  of  -  Letters  of  ad- 
ministration-Payment of  Court  fees.  1  L. 
B  R    1900  2,    P  228    col.  126   p  I. 

4  Inhoritcd  by  fat.her  after  first  and  be- 
fore second  marriage,  share  of  child  of  de- 
ceased first.  Wife  in-  Budhist  Law.  4  L  B  R 
1907  p  110  col.  244  P  II 

5  In  pc^spssiou  of  widow-  2  0  0  286  See 
0;.us  of  pcoof. 

6  IM'-aning-Ralo  of  mortgaged  property 
without  tedreming  prior  mortgage.  IOC 
105  col  059  PI. 

7  Mortgage  deed  contaitilng  clause,  for- 
feiture of —  Redemption  suit.  1  L  B  R  1900 
—  1902  p  215  col  312  P  II. 

8  Per.^ons  capable  of  holding— Fluctuat- 
ing  body  of  persons  — Village  community  — 5 
B  L  R  457-28  B  20  col  1058  P  II. 

9  lianedy  against  pfoperty  given  as  secu- 
rity for  debt  when  relief  against  a  deblor  per- 
sonally is  barred -Limitation  Act,  Schedule 
II,  Articles  57,  69,  67,  SO,  120. 

It  does  not  follow  that  when  relief 
against  a  bebtor  personally  is  barred  by 
limitation,  remedy  against  property  given 
as  security    for  the   debt  is  also  barred. 

Where  therefore  certain  bullocks  hypo- 
thecated to  the  plaintiff  were  in  the  pos 
session  of  tbe  defendants  at  the  time  the 
plaintiff  filed  his  suit  and  were  subsequ- 
ently sold  under  decree  of  the  original  Court. 

Held,  that  although  relief  by  way  of  a 
personal  decree  against  the  defendant  was 
declared  on  appeal  to  be  barred,  tbe  plaintiff 
was  entitled  to  the  proceeds  of  sale  of  the 
bullocks.     MA    KVl    KVl   v.  MA    SHWE.     I 

LBR  1900  =  1802  P  154. 

10  Right  of  every  j^ers  n  'to  use  his  yro 
ptriy  "Piiblic  Nuisance — Killing  of  ccius  by 
Muhanimadav.s  -  Custom. 

Uuder  certain  limitations   the  slaughter- 


Property    (Contd.) 

ing  cf  kino  by  IMuhammadans  ia  not  illegal 
It  is  the  legal  right  of  every  person  to  make 
such  use  of  his  own  property  as  ho  may 
think  fit,  provided  that  in  so  doing  he  doea 
not  cause  real  ii'jury  to  others  of  offend 
agaist  the  law,  evon  thougb  ho  may  thereby 
burt  the  fcusceptibilities  of  others.  The  right 
of  Muhanntiadans  to  slaughter  kine  is  one 
to  which  they  are  legally  entitled  irrcspccliv^ 
of  custom,  and  it  is  only  when  they  abuse 
the  riglit  that  its  exercise  can  be  interfered 
with.  IMutlumira  V.  QueenEmp»eps.  I  L  R, 
7  Mad,  590,  Queen-Em  press  v.  Byramji  Ed- 
alji,  1  I)  R,  12  Bom,  437,  Queejt- ^  mpress  v. 
Zaki  d  din,  I  L  R,  10  All,  44,  Queen-Empress 
V.  Iman  Ali,  I  L  R,  10  All,  150,  Romtsh 
Cimnder  Sanyal  v,  Iliru  Mondal,  I  L  R.  17 
Gal,  852,  and  JEIf^djee  Muzhur  Ali  v.  Guudow- 
reo  Sahu,  25  W  It,  Cr  »R,  72.  referred  to. 
BHAHBAZ  KHAN  v.  UMRAO  PURI,  6  A 
L  J  147=  A  W  W  1908  p  164  =  80  A  ISI- 

II     Outside  jurisdiction  of  Court — Attach- 
ment     before      judgment— Ratings      of     the 
special   Court   binding.     1  L  B  R  1900—2,    p 
310. 
Propinquity. 

Theory  of -Natural    Love   and  afiectioa 
as  propounded  by    Vighanes-Wara  etc,    12  O, 
W.  N.  511  col.  1195  P.  11. 
Proprietary  estate's  village  service 
Act  II  ot  1894  (Madras) 

Proprietary  possession  — Suit  for    against 
under  Proprietor  3  0   C.  105. 

Propritary  rights  in  a  village— Hindu. 
Law  —  Widow— Daughter— Nephew —  Joint 
undivided  family— Burden  of  proof— Pre- 
emption. 16  C.  P.  L.  R.  a. 

Proprietor. 

1  IMeaning— Construction  of  statute — Re»- 
sumptioD— (irant.  3  O  0  325  col  556  P  II. 
Prosecution. 

1     tr^tiflicg  of— What    is— Surety    debt     of 
father    for    just  claim.     3  A  L  J  506  col  1162 
P  II. 
Prostitute. 

1  Lease  of  house  to— Public  Policy  con- 
travened—Agreement immoral.  AWN 
(1908),    285  ool    626  P  II. 

2  Riqht  of,  to  succeed  to  her  father,  9 
BLR    774    col    1199    P  II 

8  Succession  to  the  estate  of  a  Hindu 
10  C  W  N  10^5  ccl  1026    P  II. 

4  Suit  for  rent  of  house  let  to— Contract. 
65  P  R  1904  col  285   P  I. 

Protection  lot  Judicial  ofilcers  Act 

XVIII  of  I860 

1  See  Act  XVIII  of  1850- (Protection 
of    Judicial    officers  Act )— Col ;     58    PI. 

2  Cause  of  action — Suit   for    damages   for. 
improper  search   by  a  Judicial  officer  as  such 
59  P  W  R  1908   col:     1398  P  I. 
Protection  of  property  Act  in  casea 
cf  succession  Act  XiX    of  J841- 

1     See    Act  XIX  of    1B41-Bel:   52  P  I. 

Provident  Funds  Act  IX  of  1857. 

1  See- Act  IX  of  1897— (Provident Funds 
Act)   col ;  8CS   P  I. 
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Provincial    Insolvency    Act    III  of 
1907- 

1  S.  1  =  S.  103  English  Bankruptcy  Act 
1883  -  Father's  debt— Suit  against  father — 
Son's   liability.     28  C  51  col    050  PI. 

2  S.  3-Kng.  B  A.  1883— S.  18— The  word 
••  debt  "  means  a  perfected  and  absolute  debt 
and  not  merely  a  sum  of  money  which  may 
or  may  nob  become  payable  at  some  future 
time,  or  the  payment  of  which  dcponds  on 
contingencies  whichimay  or  may  not  happen. 
HABIDAS  V.  BOriODA.    27  M-    at  42- 

8  S4— Eng.  B.A.  1883  Ss.  4  and  103-C 
PC  Act  XIV   of   1882  S.  851. 

4  S.  4--S.  351  C.P.C.  1682-Deb(or  ap- 
flyivg  for  declaration  of  insolvency  and 
appoinhiient  of  riaiver — Unfair  preference 
to  creditors  —  Disposition  of  'property  —  Bad 
faith- 
Pi  compromise  was  entered  into  by  a 
debtor  with  some  of  the  cieditors  with  the 
object  to  put  an  end  to  ruijious  litigatio!i> 
and  not  to  benefit  them,  though  the  trans- 
action was  in  fact  beneficial  to  them,  such 
a  compromise  does  not  amount  to  an  act  of 
bad  faith    within  the  meaning  of   S.  351. 

For  an  unfair  preference  it  is  enough  if 
preferring  the  creditor  was  the  substantial 
effectual  or  dominant  view  with  which  the 
debtor  made  the  preference,  and  it  is  not 
necessary  that  it  should  have  been  the  sole 
view.  L  R  23  Ch.  095,  10  Morrell  15  referred 
to.  If  a  man,  on  the  eve  of  bankiuptcy, 
makes  a  payment  to  a  particular  creditor, 
the  presumption  immediately  arises  that  he 
makes  LhaL  pa^^ment,  with  the  dominant 
view  of  giving  a  preference  to  that  creditor 
over  his  other  creditors.  There  is  no  need 
for  any  evidence  that,  that  view  was  expressed 
in  so  many  words  by  the  bankrupt  :  it  is  a 
presumption  which  would  arise  from  the 
transaction    1KB  710  referred  to. 

The  same  principles  apply  to  assignments 
of  "actionable  claim"  which  are  "dis- 
positions of  property."  But  where  disposi- 
tions of  property  wer«  made  by  a  debtor, 
not  with  the  dominant  view  of  preferring 
Bome  of  his  creditors  but  with  the  object 
that  he  might  continue  to  receive  financial 
support  from  such  of  the  creditors,  and 
were  made  under  pressure  by  these  creditor?, 
such  circumstances  negative  a  preference 
being  the  dominant  view  with  which  the 
dipposiiions  were  made.  ANGAPpA  CHET- 
TY  V.  NANJAPPA  ROW.  2  itt  L  T  67  =  18 
H  L  J  189. 

5  S.  4  — Creditor's  right  to  sue— Resjudi- 
cata.    64  P  R  1907  col  1351  P  II. 

6  S.  4— Rejection    of   application  for    dec 
laration  of   insolvency —  Appeal.     98  P  R  1903 
col  431  P  II. 

7  S.  4  — Proof  of  claim,  in  insolvency 
proceedings,  effect  of.     33  C  1209  col  844  P  II. 

8  S.  4— Right  of  pre-emptioi]— Refusal  of 
a  co-sharer  to  purchase  appointment  of  re- 
ceiver of  insolvent's  property.  AWN  1905 
P  149.     S.  e   Pre  emption -Right  of. 

9  (S.    ^—Zuivhoicy    proGnedings—Engiiiry 


Provicial    Insolvency    Act    III    of 

1907     (Conld.) 

Tinder  section  350  and  359  Act  XIV  of  1882 
C  P  C  — Jurisdiction  of  Court  to  make  ncv>' 
eiiniiy  and    send    tlic    insolvent    to    Marjistrnte. 

After  an  etitjuiry  held  under  section  350 
of  the  Civil  Procedure  Code  an  order  was 
passed  under  section  351  declaring  the  pe- 
titioner an  inFolvcnt.  A  fresh  euc^uiry  was 
Bubscquontly  xnade  and  the  Court  under  sec- 
tion 359  sent  the  petitioner  to  the  Magistrate 
to  be    dealt  with    according  to  law. 

HeUly  tliat  the  order  passed  was  with- 
out jari.sdiction,  for  an,  order  under  S.  350 
mu.st  be  based  on  the  findings  arrived  at  in 
the  enquiry  under  S.  350  Civil  Pro.  Code,  and 
no  new  ei  quirv  under  S.  359  is  contemplat- 
ed. NAllASAYYA  y.  SUBBAYYA.  Ifi  M  L 
J  12. 

10  S.  4— Sections  344-350  C  P  C  1882--^ 
Insolvency  proceedings- -Arrest  after  dcciara^ 
tion    of  insolvency. 

When  a  judgment  debtor  is  declared  an 
insolvent  under  section  351  of  the  Civil  Pro- 
cedure  Code,  after  an  enquiry  under  section 
350  of  the  Code,  he  is  entitled  to  be  dischurg- 
ed  from  jail  and  cannot  again  bo  arrested 
under  the  decree  in  execution  of  which  he. 
was  imprisoned. 

After  he  has  obtained  his  discharge  un- 
der section  351  or  355,  <  ivil  Procedure  Codo^ 
he  cannot  again  be  arrested  or  imprisoned 
on    account   of    any    of    the    scheduled  debts. 

When  a  Hcoeiver  has  been  appointed, 
an  insolvent  who  has  not  been  discharged 
under  section  355,  Civil  Procedure  Code  can- 
not be  arrested  by  a  scheduled  creditor^ 
SEETARAMAYYA  v.  EAMACHANDRUDU. 
15  M  L  J  1. 

11  S.—Insolvency  proceedings— '^  Any  other 
act  of  bad  faith." 

A  judgment  debtor  against  whom  decree 
is  passed  for  the  money  of  the  decree  holder 
misapplied  by  him  cannot  seek  protection 
of  the  Insolvency  Court  against  execution  of 
the  decree,^  for  the  misappropriation  is  an 
act  of  bad  faith  within  the  meaning  of  sec- 
tion 351  (d)  of  the  Civil  Procedure  Code.  17 
All  ,  218.  followed.  GAYA  DIN  v.  HIRA 
LAL  WN.  A- 1904p  93.    26  A    517. 

12  S.  4 — Order  in  insolvency  made  by  sub- 
ordinate Judge — Appeal  lies  to  the  Di&lricb 
Judge.     23  A.  56  col.  90G  P.  I. 

18  S.  4  (a)  Insolvent  Act,  Section  9— Act 
of  insolvency  — Assignment  by  debtor  of  all  Ids 
property  to   creditors. 

ILld,  that  tho  assignment  by  a  debtor 
of  all  bis  property  for  the  benefit  of  all  his 
creditors  is  in  itself  an  act  of  insolvei  cy 
within  the  meaning  of  section  9  of  tho  In- 
dian Insolvent  Act.  KAK.-ANDA.S  HAMDAS 
V.  MAOANLAL  KANKUCHAND  4  B-  L-  R  . 
94  26  B   476. 

14  B.  4  ('i)--Assigiiment  of  ail  property  for 
benefit  of  creditors.     '2ij  B.  7G5  cul.  dS3  V.  II. 

15  S.  4  (d)  The  departure  of  the  I\Iana- 
gor  can  be  takod  as  beii.g  constructively  the 
departure  of  the    priucipal,     31  C.  701  col.  13 

P.  n. 
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Of 


\%  S.  4;(e>-S.  4  (e)  Eng.  B.  A.  1883-A 
flecree  direoting  tho  decree-holder  to  recover 
the  decrotol  amount,  b}'  sale  of  properties  ia 
a  decree  f.^r  payment,  of  raaonoy.  28  M.  473 
col.  1144  P.   I. 

17  S.  4  (e) — Decree  for  sale  of  property 
for  money  duo— Decree  for  money.  29  M. 
818  col.  1119  P.  I 

18  S  5-S.5  Eng.  B.  A.  1883,-S.  344  of 
C.  P.  C.  XLV  of  1882 

18  S.  5— After  the  proceedings  taken 
against  a  judgment-dobtor  are  dropped,  he 
cannot  apply  to  Court  to  be  declared  insol 
vent  oil  the  strength  of  dropped  proceedings^ 
It  is  only  a  person  ogiin-;t  whom  proceedings 
WBder  pectioi)  844  are  actually  pi^nding,  who 
is  entitled  to  make  the  application  permitted 
by  that,  tection.  JUMaI  v  M¥HAMM\D 
KAZIM  AH.  W.JJ  ,  A1903p.  11-2SA. 
204 

20  S.  5 -Joint  application  for  insolvency — 
Noi  moivtainable  — Several  judgment- debtors, 
separate  application,  if  nccessaiy — Joint  decree 
—  Joint  property,  attachment   of — Insolvency. 

S.  344,  0.  P.  0.,  does  nofc  comtemplate  a 
joint  application  by  several  judgmet.i-debtors 
to  be  adjudged  ioeolvent.  If  in  execution 
of  a  joint  decree  against  several  persons,  their 
joint  property  is  attached,  and  all  or  some 
of  thim  desire  to  be  declared;  insolvents,  each 
must  make  a  separate  application  under  S. 
844,  V.  P.  C.  and  the  case  of  each  shoald  be 
tried  separately  from  that  of  the  others  — 
BARuDA  J'BOSAD  UKIL  v.  RAM  SUKIL 
CHANDRAA.     20    L    J.  318^ 

21  S.  5.  A  Court  is  competent  to  reject 
an  appl  cation  to  be  declared  an  insolvent 
where  I  he  assets  exceed  the  liabilities  of  the 
petitioner,  4  AH.,  387  and  14  Cal.,  691,  dis 
sented  fr.m,  19  All.,  125,  followed.  JWAL.A 
PRASAD  V.  MANIK  CHAND.  W-  N-  A   1901 

P  79 

22-  S.  5— Rtjeclibg  an  application  to  be 
declared  an  insolvent.    27  B.  604  col.  1277  P.  I. 

23  S   5-64  P.  R   1901.     See  No.   5   supra. 

24  S.  6--S.  4  to  6  Eng.  B  A.  188a-S  344 
of  C.  P.  0.  XI V  of  1882.  25  A.  204  See  No, 
19  supra. 

25  S.  6— A  person  residing  at  Shanghai 
can  1  ot  apply  for  insolvency  at  Bombiiy  Court 
10  B.  L.  R   84  col    1468  P.  II. 

26  S  6.  ^3;^  (c)— Execution  petition  — Dis 
missal  ot.r-38  C    666  col.      1002  P.    II. 

27  S     6    ^3)    (c)--AiLacbment--Exislerce 
of  the  decree  at.  the  time  of  executio.n — Juris 
diction,     29  M.  175  col   1009  P.  II. 

2b  S  6  (3)  (c)-Petition  for  attachment 
of  property— Execution  of  decree.  12  M.  L. 
J,  24     col.  1016  P    II. 

29  S.  6  (3)  (c),  -Resjudicata— lusolvenay 
procecdi    gs      75  P  W  1905  cul  1154  P  I. 

29  (a)  S-  7-  Ss.  1  (7).  and  8  (2).  Eng  B.  A. 
1888— Withdrawal  of  petition  fur  inso.venoy. 
10  B.  L.  R.  178-  32  B,  321  col.  1952  P.  II. 

80  S.  9-S.  107  E.jg.  B.  A.  1883-Second 
icbcivtuc>— RelaliYQ    rights  of    trusieos  la 
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bankruptcy.     3  B.   L.    R.    453-26  B.  171    col. 
1348  P.   II. 

31  S.  U-S.  34'6  C.  P.  G.  XIV  of  1882 
64  P.  R.  1907.     See     No.  5  supra. 

32  S  12— S  347  0.  P.O.  XIV  of  1882  and 
S.  24  of  Punjab  Laws  Act  IV  of  1872  S.  24— 
One  oBedftors  claim,  challenged  b^y  another. 
5.0.  W.  N.  91  col.   285  P.  II. 

83     S.  13    (i)-S.  25  Eng.   D.   A.  1883— S: 

349  C.    P.    C.    1882—Socurity    bond    may    ba 
assigned— Assignee's  right   of  suit. 

A  bond  given  under  section  .S49  of  tha 
Civil  Procedure  Code  by  a  surety  undertakings 
to  produce  a  person  who  has  filed  a  petitioa 
of  insolvency  may  be  assigned  to  any  persoa 
by  tho  Court  and  the  assignee  is  competent), 
to  sue  the  surefcy  thereon.  19  B.  694  fol- 
lowed GOPI  NATH  CHOWDHRY  v.  BE,. 
NODE  LaL  ROY  CHOWDHRY,     31  C-  162^ 

34  S.  141--S.   7     (2)  Eng.    B.   A.    1883-S. 

350  0.  P.  C.  XIV  of  1882.     15  M.  h.    12   No.  ^ 
and  15  M..  L  J.  1  No.  10  supra. 

35  S.  14  (1)— Creditors  application — Ex- 
amination of  insolvent.  5  0.  W.  N.  90  coU 
1348  P.  II. 

36  S.  14  (2),-S.  17  (4)  and  27Ei3g.  B.  A. 
1883.— I>istribution  of  assets,  order  for — In- 
solvency Proceedings— 1  L.  B.  R.  1900-1904; 
229  col  1349   P  II. 

37  S.  15~S.  7  (3>,  Eog.  B.  A.  18S3--S». 
3510.  P.O.  XIV  of  1832-.  See  18  M,  L  J. 
189,  64  P.  R.  1907,  98  P.  R.  1908,  32  0.  1269i 
A.  W.  N.  1905  P.  149  No.  4  to  8  snpra  and  A^ 
W.  N.  1901  P.  179  No.  21  supna. 

38  S.  15  (2)— S..  95-  0.  P.  C.  V  of  190&. 
See  col   1222,  1223  P.  I. 

88  S.  16  (2).  (a)--S.60O.  P.  0.  V  o!  1908». 
See  col.  1160  P.  I. 

89  S.  16— Benefit  of  ex^ecatory  contract*, 
it  can  vest  in  official  assignee.  34;  C.  289s 
col.  553  P.  I. 

40  S.  16— The  order  of  adjudication  gives^ 
priority  to  the  receiver  over  the  attaching; 
creditors,     29  0.  428  col  1169  P.  I. 

41  S.  16"The  official  assignee  could  claim 
the  debts  under  attachment  as  it  was  of  no 
effect  against  him.     2&  M.  673  col.  1512  P.  I. 

42  y-  16-- Official  assignee,  vesting  ot 
property  in  insolvency.  29  B.  405  coL  1350 
P.  U. 

43  S.  17~S  14  Eng.  B.  A.  1883,  31  0. 
761     See  col,  12  P.  II. 

44  S  18-  0  X  L  R  1  to  3  C  P  0  V  of  190& 
See  col :  1642,1643  PI,  and  30  0  686  col  :  2085. 
P    I. 

45  S  19— The  receiver  is  a  representative 
oi  the  insolvent  ior  the  purposes  o£S  244  0  P 
<    1882.     28  0  41.0  ool  1093    P  1. 

46  S  20— Ss  66»  57  Eng.  B  A  1883-S  35S 
0  P  C  XIV  of  1882— Ss  21  and  28  to  31  I  I  Act 
o£     184.8 

47  !S  20.-A  receiver  ean  he  a  creditor  peti- 
tioning for  the  adjidication  of  insolvent  o! 
the    debior.     34   v:  305   col :  139and   1643  P  I. 

48  S  20—15  M  L  J  1  No  10  su:pra  and,  5.  a 
W  N  91  Goi  I  285  P  IL 
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49  S  20  (d)— When  oti-o  receiver  is  replat5- 
•«d  by  another  tbo  new  receiver  should  be 
made  a  party  to  the  prrceediogs.  28  M  167 
col  ;    1G41  P  1. 

50  S  21'  (d)  A  receiver  can  not  be  a  party 
to  a  t'uit — Noceesily    to  permission    of  Court. 

9  (^  W  N  247-32  c  270     col  :    G98  P  !l. 

51  S  21--S  35G  C  P  C  XIV  of  1882-11. 
Act  1848  S  32. 

62  S  21--AgricuUure  purpose.  The  ma- 
nufacture of  Indigo  crtkes  is  not  an  agricul- 
ture purpose.     31  G  174     col:    451  P  I. 

53  S  21  — The  cultivation  of  betels  is  an 
agriculture    purpose.     24   M  421  col  :  480  P  I. 

54  S    21— 15  M  L  J  1-See    No  10     supra. 

55  S  22  -S  90  Eng  :  B  A  1883  and  Sch  II 
t  24  nnd  B  R  230— Rules  under  — Applicability 
of.     2'6  B  623^01:  938    P  II. 

66  H  24-Ssa62,  3530  P  C  XIV  of  1882— S 
37   (b)  Eng  :   B    A    1883. 

67  S  24— Creditor  whose  debt  is  not  in- 
cluded in  the  scheduled  debt  can  proceed 
with  the  execution  of  his  decree.  9  B  L  R 
466  col    1353  P  II. 

58  ^  24-64  P  R  1907  No  4  and  AWN 
1905   P  149   No  8    supra. 

69     S  27-  S  3  Eng   B  A  1890  and  S  28  Pun 
jab  Laws  Act  IV  of  1872.     Composition   deed. 

28  B  364     col    480  P  I. 

60  S  27-Beliefof  insolvent  debtors  sit- 
ting in  Bombay.  10  B  L  R  77—82  B  198  col 
1466    P  II. 

61  S  30-S  38  Eng  B  A  1883— S  39  I  I 
Aofc   189B-0  VIII     R  6  0  P  0  V  of  1908. 

62  S  31— Rule  9  to  12  (a),  15  and  16  Sch 
II  Eng  B  A  1883  and  356  0  P  C  XIV  of 
1882      15   M  L  J  1.     See  No  10  supra. 

63  S  33— S40-Eng  BA  1883  and  S  366 
C  P  C  XIV  of  1882— Court  fees  payable  by 
B  pejson  suing  in  forma  pfaupt-ris  is  a 
crown  debt.     33  0     1040     col:    1633  P  I. 

64  S  34 -S  73  0  P  C  V  of  1908-83  45,46 
Erg.  B  A  1883— 6V'e  col.  1180. 

65  S   34  — Priority   over    ofKiclal    assignee. 

29  (;  428  col.    1183  P  I. 

66  S  34--Priority  of  claim  of  official 
assignee.     29  B  405  col.    1350  P  II. 

67  S  34—26   M  673.     See  No  41  supra. 

68  S  34 — Attachment     before     judgment. 

10  U  W  N  634—33  0  639    col.    1144  P  1. 

69  S  34— Execution  of  decree- Rateable 
distribution  of  assets  realized  in  execution. 
28  M    380  col.^  1170   P  I. 

70  S  34 — Execution  of  decree — Assets  re- 
alized in  execution  of  decree.  6  B  L  R  11 — 
28  B  264  col.  1182  P  I. 

70  S  43— Ss  24,25  Eng.  B  A  1883-Ss. 
50,  70-1  I  Act  1848— S  359  G  P  G  XIV  of  1882. 

71  S  43  -Insoloent  Debtors  Act  (11  and  11 
Vic,  Cap  42),  Section  50— Grounds  of  opposi- 
tion by  creditors— Imprisonment — Seyitence— 
Procedure—  Adjournment   of  case. 

The  petitioners'  application  to  hm  declared 
insolvents  was  dismissed,  and  they  were  sen- 
tenced to  imprisonment  for  having  fraudu- 
lently with  the  intent  to  conceal  the  state  of 
their  affairs  aud  to  defeat   the  objects  of  the 


Insolvency  Act  wilfully  prevented  and  put* 
poseiy  withheld  ilie  produciiou  of  leticis 
written  to  them  relaiiug  to  such  of  their 
affairs  ae  were  kuI  jjct     to    invf  stigation. 

It  was  urg»d  (.r  ti.e  crediiort.  thai  the 
pctitionere  haxl  slated  property  belonging  to 
the  family  as  their  separate  property  and 
that  the  balance  shown  iu  their  books  of 
account  did  not  correspond  with  the  actual 
balance    in    hand. 

Held,  that  the  order  of  imprisonment 
was  illegal  since  no  person  should  be  punish- 
ed for  contempt  of  Court  which  is  a  crimi- 
nal offence,  unless  the  specific  oflonce  charg- 
ed against  him  be  distinctly  stated  and  an 
opportunity  of  answering  it  given  to  him 
and  it)  this  case  there  was  nO  charge,  no 
question  as  to  the  letters  was  put  to  one  of 
the  petitioners,  cr  even  to  the  other  until  late 
in  his  examination  (even  theu  not  in  a 
pointed  form)  and  there  was  uo  evidence 
to  support   the    charge, 

Held^  also,  that  the  petitioners  had  not 
disentitled  themselves  to  be  declared  insol. 
ventfl  by  showing  as  their  separate  property 
assets  said  by  creditors  to  be  the  property  of 
the  family  ;  and  that  there  was  mistake  in 
the  posting  of  accounts  in  the  bocks  and  no 
real  difference  in  the  balance  actually  found 
and    entered   in    the      books. 

Grounds  of  opposition  by  opposing  credi- 
tors should  not  be  in  general  terms.  Section 
46  of  the  Insolvency  Act  provide*  a  facility 
for  the  creditors, and  it  would  be  a  convenient 
practice  to  grant  such  reasonable  adjourn- 
ments  to  the  creditors  in  the  first  instance 
as  would  enable  them  to  look  into  peti- 
tioner's affairs,  to  ask  for  and  receive  from 
him  such  explanation  as  may  be  deemed 
necessary,  and  to  restate  their  grounds  of 
opposition  with  more  precision  aLd  defini- 
tion. In  re  VALABHDAS  JAIRAM  Svh  N  m 
VALBHDAS      JAIRAM      v.      NaRRQNJEE 

permanand,   5B.  LR.   343-27    B  394. 

72  S.    43— Imprisonment   of     applicant 

Insolvency.  3  L  B  R  1906  p  I71i  col:  538 
p.    11. 

73  S.  43-15  M  L  J  12 -See  No.  9  supra. 

74  S.  44-S  8  Eng  BA  1883-S.  351  to 
359  C  PC    XIV    of  1882. 

76     S.    44  (1)— 27  B    3M-See  No.    71  f^upra. 

76  S.  44  (c)—Ins  Ivency  Act  11  and  12  Vic. 
Chap.  21,  1H48,  Section  86—  Insolvency  Pro- 
ceedings --  Entry  of  judgment  against  insol- 
vency—Limitation Act  (XV  of  1877),  Section 
18-Fraud. 

Held,  that  there  is  no  prevision  in  the 
Insolvency  Act  of  1848  which  imposes  upon 
an  insolvent  who  has  obtained  his  per^rOLal 
discharge  the  duty  of  disclosing  to  the 
Official  Assignee  that  he  has  become  poa- 
aeesed  of  property  since  the  making  of  the 
order  of  pt  rsoual  discharge.  Consiquently 
the  non-disclosuie  of  the  fact  that  he  became 
possessed  of  the  bouse  cannot  be  regarded 
as  a  fraud  either  on  the  creditors  or  on 
the   Official    Assignee,  so  as  to  render  section 
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18  of  ihc    Liinilalion    Act  applicable. 

8(;ctioi»  80  ot  ihe  InbtJvciit  Act  pro- 
vides tliiil  tho  Court  may  ontor  up  judgment 
Bgaiiisl  an  iusolvoi.t  if  in  LJje  circumsLanccs 
of  llio  cawG  it  Uiiiiks  fit;  therefore  following 
tho  practicu  established  under  the  Jlinglish 
Bankniplcy  Acts  1883  and  1890  tho  entry 
of  judgment  against  a  bankrupt  in  respect 
of  utitiets  provable  in  tho  ]3r>ukruplcy  will 
rot,  as  a  rule,  be  made  a  condition  of  his 
discharge  unless  tho  bankrupt  has  an  in- 
come more  iliau  fufficiout  to  keep  his  family 
iu  the  onj  lyment  of  the  ordinary  uecei-snriLS 
of  life  according  to  his  station.  ABDUL 
KAHEEM  SAHIB  v.  THE  OFFICIAL  AS- 
SIGNEE OF    MADRAS.     28   M.  168- 

77  S.  44  (3)  (i)  26  M  bll-Ste  No.  11  supra- 

78  S.  44  (3)  (g)  2  M  L  T  bl-See  No.  4 
sup  I  a, 

79  S.  45-S  230  Eng  B  A  1S83— Civil 
JPruceduic  Code  (Act  XIV  of  1S82),  Sections 
351,  355,  357  —  Insolvency  proceedings  — jRc- 
ceiver  Appointment  of-Creditor's  right  against 
insolvent  bfore  order  under  section  355  Civil 
Procedure    Code. 

After  notica  to  the  creditors,  among 
whom  was  the  present  petitioner,  the  Muu- 
Bif  passed  an  order  declaring  the  judgment- 
debtor  an  insolvent.  A  Rectiver  was  ap- 
pointed to  take  charge  of  bis  properties  and 
was  put  iu  possession  of  all  the  properties 
with  the  exception  of  two  items  of  land,  one 
of    which  was    not  included    iu  the  schedule. 

The  Receiver  realized  considerable  as- 
sets, and  distributed  them  among  the  credi- 
tors entitled,  but  no  order  was  passed  by 
the  Court  either  discharging  or  refusing  to 
discbarge  the  insolvent. 

Tho  petitioner  one  of  the  creditors 
entered  in  the  schedule,  applied  to  the  Court 
to  arrest  the  insolvent  in  execution  of  his 
decree  and  au  order  was  passed  by  the 
Munsif  to  arrest    him. 

Held,  that  in  the  circumstances  of  the 
cape  It,  was  not  competent  to  the  petitioLer 
to  pioceed  against  the  person  of  the  in- 
solvent. 

In  such  cases  if  it  appears  that  tthe 
inBclvent  has  prevented  the  Keceiver  from 
obtaining  possession  of  bis  property,  or  if  it 
subsequently  transpires  that  he  has  com- 
mitted some  act  ot  bad  faith,  then  the  Court 
may  refuse  to  discharge  the  insolvent  under 
section  355  of  the  Civil  Procedure  Code. 
It  may  then  be  open  to  creditors  to  apply  to 
execute  their  decrees.  PANANGUPALLI 
BEETFIARAMAYA  v.  NANDURI  RAMA- 
CHENDRUDU.     28  M.  152. 

80  S.  45— Prtsh  application  —  Continu- 
ation of  previous  application.  30  0  407  col: 
1990  P  I. 

81  S.  46-S.    104.     Eog.   B.    A.  1883-1   I 
Act  1848     S.  73. 

82  S.  46— Rejection  of  application  for 
declaration  of  insolvency.  98  P  R  1908  col* 
431    P  II. 

83  B,    46— Appeal      against    insolvency- 


Insolvency   order.     28    P.  R.    1901   col;  1348 
P.   n. 

84  S.  46— Rejecting  an  application  to  bo 
declared  an  insolvent.  27  B.  004  col  :  1277 
P.    II. 

85  S.  49 -S.  105  (1)  Eng.  B  A  1£83--I. 
L  .>ct  1848  S.  54.  Withdrawal  of  suit— Court'fl 
power.     k9    M.  370  col  :    450   P  II. 

86  S.    49— Admission    of  debt  by    defend- 
ant.    27  M  3U  col.    1069  P  I. 
Provincial   Legislature. 

1  Power  of,  to  amend  or  repeal  an  Act, 
passed  by  tho  Supreme  Council— Provicce.  27 
B  424  col.   1199  P  I. 

Provincial  small  cause  Courts. 

1  Mode  of  recording  evidence.  9  0  W  N 
418   col.   445    P  I. 

Provincial  Small  Cause  Courts  Act 

IX  of  1887. 

See  cols  763  to  786  P  I. 

2  S  25  — Revision— Cause  of  action— Com- 
pamj—Suii  by  heir  for  dividends  due  on  shares 
standing  in  the  name  of  his  ancestor-Succes- 
sion Certificate.  Necessity  of,  in  case  of  sur- 
vivorship. 

The  plaintiff's  father  held  certain  shares 
in  a  registered  Company.  On  the  death  of  his 
father  be  applied  to  the  Company  for  the 
shares  to  be  transferred  to  his  name.  The 
Company  refused  to  do  so  unless  the  plain- 
tiff obtained  a  Succession  Certificate  or  Let- 
ters of  Administration.  The  plaintiff  filed  a 
suit  in  the  Small  Cauae  Court  for  the  divi- 
dends due  on  the  shares.  The  Court  decreed 
the  claim  and  held,  that  the  plaintiff 
being  the  sole  heir  by  survivorship  under 
Hindu  Law  was  not  bound  to  tfike  out  Let- 
ters of  Administration  or  a  Succession  Certi- 
ficate. AgaiHst  application  for  revision  fi'ed 
by  the  Company  it  was  contended  that  the 
judgment  was  correct  and  revision  did  not 
lie. 

Held,  that  the  case  was  of  general  in- 
terest   aid  the  judgment   should    be    revised. 

Held,  also  that  fts  under  its  Articles  of 
Association  the  Company  was  only  bound  to 
pay  dividends  to  its  registered  share-holders, 
the  plaintiff  had  no  cause  of  action  entitl- 
ing him  to  sue  the  Company  for  dividends, 
the  plaintiff's  proper  course  being  to  sue 
the  Company  to  have  himself  registered  as  a 
shareholder,  if  he  elected  not  to  produce  a 
Succession  Certificate  or  Letters  of  Adminis- 
tration. 

QucBre. — Whether  the  plaintiff  was  bound 
to  produce  Certificate  of  Succession?  DELHI 
&  LONDON  BANKv.  KULWANT  SINGH, 
46PLR,  1904=16  PR  1904. 

3  Ss.  27,  35  — Decree  passed  by  Small  Cause 
Courts — Attachment  and  sale  of  immoveable 
property  —  Decree  sent  for  execution  to 
munsiff— Appeal--6  A  L  J  612—  ^  W  N  1908 
P  254  col  428  P  II. 

4  S.  31 — Suit  for  a  share  of--Mesue  pro- 
fits, whether  cognizable  by  Court  of  Small 
Cause.     18  M  L  J  88  col  1478  P  II. 

5  Sch  :  II,  Art.  18--Suit   to  recover  move' 
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Small  Caaso  Courts  Act 

(Coiitd.) 


ftble   property   its  value     deposited    for  safe 
eustody.     9  P  R*1908  ool  475  P  I. 

6  Sch.  n,  Art.  3o,  {(f)— Suit  for  recovery  of 
money  advaficed,  on  a  breach  of  contract  of 
marriage. 

A  suit  to  recover  money  and  ornaments 
which  have  been  given  to  the  defendant  to 
expend  on  bis  daughter,  after  a  breach  of  a 
betrothal  contract,  falls  within  Sch.  II,  Art. 
85,  cl.  (g).     ABDULLAH   V.  LADHA.     2SL 

RSI- 
Proxy. 

1    <^ualifioation    of  —  Articles   of   Associa- 
tion—Company  —  7  B   L  R  99—29   B  126  col 
471  P  II. 
Puberty  and  diacretion. 

I  Evidence  of — FhzuIs  marriage — Minor's 
lissent.    2  0  C  91  col  1053  P  II. 

Public  company. 

1  Dividends— Liability  to  pay  dividends- 
Declared  by  a  company — Bight  of  the  son 
of  a  deceased  share-liolder  to  sue — Cause  of 
action.  \6  P  R  1904  See  Provincial  Small 
Cause    Court  Act  No  2  P  II. 

2  Managing  Agent  &  Company — Liability 
of  Managing  Agent  to  pccouut  to  the — 69  P 
R  1903  col  1400  P  I. 

8  Power  and  authority  of  Directors — 
Articles  of  Association — Ratification  by  com- 
pany of  acts  ultra  vires  of  Djrectors--Con- 
ditioDs  vital  to  contract  or  merely  ancillary 
to  it — Evidence  &s  regards— 17  P  R  1901  col 
654  P  IL 

4  Articles  of  Association — Directors  ex- 
ceeding borowing  powers  —  Adoption  and  ra- 
tification of  ulter  vires  act  of  directors — 
Lien  on  present  and  future  property.  57  P  R 
1902  col  360  P  II. 

5  Powers  of  Directors  and  other  officers— 
Presumption— 81  P  R  1903--47  P  L  R  1904  col 
473  P  II. 

6  Suit  by  liquidator  for  money  duo  to  the 
company  in  respLct  of  unpaid  call  on  shares 
— L  i  m  i  t  a  t  i  o  n  —  70  P  R  1903  col  1888 
P  I. 

public  Demand  Recovery  Act  I  ©f 

1895  (Bengal). 

I  Sse  Bengal  Act  I  of  1895.  cols  162  to  167 
PII. 

pnblio  document. 

1  Census  registers  6  B  L  R  535  Col  190 
^  !• 

2  Certified  copy  of  registered  deed,  ad- 
missibility of,  to  prove  existence,  condition 
Bnd  contents  of  the  original— 7  O  0  327  col 
495  P  I. 

8  Certified  copy  of  registered  document 
— Admissibility  io  evidence  ol-7  O  C  365  col. 
494  P  I. 

4  Entry  in  the  register  of  Inventions— 
I)  cnni-^nts  recorded  in  that  Register — 4  A 
L  J  ii  0..1  793  P  I. 

5  Khatras,  certified  copy  of-Admissibili- 
ty  Evidence— Putwari— Public  ofiicer-  3  0 
C201. 


public  drain. 

I     Municipal   Committee's   power  to  carry 
water    into--78  P  R   I'JOl  col  455  P  I. 
Public  duties. 

I     Elnforcemont   of — By   Civil   suit— 7  B  L 
R  161  col  4 If.  P  I. 
Public  land. 

I  Fncroachmont -- Maximum  rent— Fur- 
ther enhancement.     25  B  752  col  198  P  II. 

Public  officer 

I  Suit  i.gain8t--Notice— 12  B  R  1900—2  P 
152  Gol  1198  P  1. 

public  place  of  worship. 

1  Property  held  by  mahant.  2  0G  340 
See  Sangat. 

2  Trust  property — Notice— Good  faith, 
2  O  C  319  col.  1081  P.  II, 

Public  policy 

1  Decree  directing  a  company  to  furnish 
accounts —Transfer  of  business.  7  B  L  R  107 
ool  22  P  I 

2  Agreement  between  husband  and  wife 
for  immediate  reunion  and  future  separa- 
tion, validity  of— 7  BLR  602. 

8  Agreements  between  legal  pracLitionorg 
and  their  clients— Remuneration  dependent 
on  the  result  of  case  — Illegal  being  contrary 
to  61  P  R  1907   (F  B,  ool  501  P  I. 

4  Agrepjnent  for  reward  to  procure  wife  to 
a  Hindu— Contract  Act  {IX  of  IS72),  s.  23. 

The  plainlift  sued  on  a  rukki  rxecuted 
by  the  defendant  alleging  that  tbe  defendant; 
agreed  to  piy  the  amount  of  the  rukka,  after 
the  marriage  of  the  defendant's  son  with  tho 
daughter  of  one  Chedi  Lall. 

Held,  following  the  ruling  io  I  L  R  17 
Mad.,  9,  that  tho  agreement  to  give  reward 
to  the  plaintiff  if  he  suciieeded  in  effecting 
the  marrin^n  was  o'lp  .sed  i.o  public  a r'd  henca 
void.  SAIUa  PaRsH\L)  u.  N.^RAIN  PAR. 
SHAD,  2  O  C  365- 

5  Agreement  for  reward  to  procure  wife 
to  a  Hindu.  5  O  C   ^17  col  2001  P  I. 

6  Agreemci.i  cpposeri  to -Agreement  to 
supply  funds  for  suit  26  P    R.  1906  c.  1  284  P  I. 

7  Agreement  opposed  to-Purcbas3  of  land 
by  public  <'fficQC  bonami-llopresentative  do- 
barred  from  claiming  benefit  of  purchase. 
1904  A  V/  N  167-1  A  L  J  412-27  A  73  coi.  649 
P  I. 

8  Arrangeine)it  to  prrfer  one  creUilor  over 
the  others— C<^m position- PuUic  policy. 

B  executed  a  pro-note  in  favour  of  A  to 
induce  him  to  sign  a  composition  deed  be- 
tween B's  maternal  grandfather  and  his  cre- 
ditor;^,    among    whom    A  was  one. 

Held,  that  it  being  executed  to  c;\rry  out 
an  arrangement  to  f-eciiro  to  ore  creditor  aa 
advantage  over  the  others,  is  void  as  oppos- 
ed to  public  policy,  and  the  fact  that  it  was 
not  executed  by  iho  debtor  hiniself  m.ikos  no 
difference.  20  M  86  Ref.  MaHaMAD  qULA- 
VAR  V.  PARAMESWaRA    PATTAU.     16  M 

L  J  418. 

9  Comprnmise  giving  mortgage  decree  for 
unsccii'fd  d  bt  Viilid-^  ine  d'ftndan'.s   viinor. 

0/)o  !-.uiiig  to  recover  money  on  a  re- 
gisLorod  m  ^rtgago  bond,  aud  also  monoy  due 
oa   an   accouuij   can,  by   a  .compromioQ  qu- 
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Public  policy    (Conld.) 

ter  into  under  S.  875,  obtain  a  mortgage 
decree  for  the  wbolo  amount  of  his  claims, 
including  the  (account)  debt  not  secured  by 
a  mortgage.  Such  a  compiomise  is  noitber 
illegal  nor  opposed  to  public  policy.  Tho 
fact,  tbat  80^13  of  the  dofoadanta  are  minora 
makes  no  differ enco,  if  the  Court  approves 
of  the  compromise  as  being  iu  their  in terest. 
SUBBABAYADU  v.  VENKATARATNAM. 
17  M  L  J  200. 

10  Contract  Act  S  23  — Loan  "by  a  regi- 
mental bania  to  sowar  is  not  opposed  to 
pulic  policy.     96    P  R  1902   col.  276    P  I. 

11  Counsel  and  client-Back  foe-Illegal  con- 
tract.    33   P  L  R    1907  col.    277    P  I. 

12  Contract  against.  6  O  G  256  col.  267 
PI. 

13  Contract  of  marriage— Agreement  to 
pay  money-Legality  of  contract.  1  0  L  J 
261. 

14  Exclusion  of-Murdcrer  and  his  descend- 
ants from  inheriting  to  the  property  of  the 
deceased-Their  succession  being  opposed  to. 
41  P  R  1906,      K  682   col.   1879  P  II. 

15  Gambling  in  litigation-Failure  of  con- 
fiideration.     8  O  C  155  col.  385   P  II. 

16  House  let  to  prostitute.  65  P  R  1904- 
102    P  L  R  1904  col.  285  P  I. 

17  How  far  trustworthy  ground  for  legal 
decision.    4  B  L  R  948   col.   276  PI. 


18  Husband  and  wife-Residence,  Prenup 
tial  contract  as  to-Hindu  I  aw.  SOWN 
673-28    C  751   col.   282   P  I. 

19  Illegality  of  assignment  of  or  sub- 
letting of  contract  as  opposed  to.  99  P  R 
1^01  col.  275    P  I. 

20  Loan  by  Regimental  Baaia  to  a 
Sawar  not  opposed  to.  17  P  L  R  1903  col. 
276    P  I. 

21  Part  consideration  of  an  agreement 
opp  sed  to— The  whole  agreement  void.  3  L 
B    R  42  col  283  P  I, 

22  Privileged  document— Duty  of  Court  to 
object  to  inspection  of — Party  not  objecting. 
4  B  L  R342  col  1273  P  I. 

23  Stifling   prosecution— Agreement.     6  B 
L  R  73-28  B  326  col  283  P  I. 
public  servant. 

1  Act  of—In  closing  irrigation  canal — Au 
tborised  by  statute — Tortious   eviction— Suit 
against  — Right     to    with-hold   rent.     1  S  L  R 
244   col  1513   P  II. 

2  Administrator  general.  8  0  W  N  913 
col  1197  PI. 

8  Benami  purchase  by,  contrary  to  rules 
— Representative  debarred  from  claiming  be- 
nefit of  purchase.  1904  AWN  167-1  A  L  J 
412-27  A  73   col  549  P  I. 

4  Contract  with-^Conflict  with  public 
duties-Contract  void,  13  0  W  N  59  col 
627    P   II. 

5  Notremoveable  from  office  without  sanc- 
tion of  Govt.— Municipal  Commissioner.  17  P 
R  1902  col  823  P  II. 

Public  street. 

1  Encroachment  upon.  66  P  L  R  1904. 
Sfie  Punjab  Municipal  Act  XX  of  1891  Ss.  87, 
95,  164  and  169, 


public  street    {Contd.) 

2  Encroachment  upon.  36  P  L  R  1907. 
See  Puiijtb  Tenancy  Act  XVI  of  1887  S.    6. 

3  Encroachment  upon.  "105  P  L  R  1908. 
See  Punjab  Municipal  Act  IV  of  1872  Ss. 
92,    95. 

4  Proof    of — Street   lighted  fl,nd  *gwept  by 
Municipality.     25  B  315  col  191  P  II. 
Xttbiic  thoroughfare. 

I     Alternative    relief— Right  of    one  of  tho 
residents    of  a  moballa    in  regard   to  land  be* 
longing    to  all   the  residents.     113  P  L  R  1901 
col  2148  P  I. 
Public  tal. 

I  Right  of  receiving— Ofierings,  20  0  1 
col  2145  PI. 

Public  trust. 

I  Sanction  of  the  advocate  general  S, 
539,  if  mandatory  or  permissive.  10  0  W  N 
581  col  1212  P  I. 

public  -way. 

1  Public  road — Special  damage. 

Tho  mere  fact  that  a  remote  danger  or 
inconvenience  to  the  plaintiff  is  alleged  will 
not  be  sufficient  to  maintain  a  suit  to  remove 
an  obstruction  from  a  public  way.  The 
plaintiff  must  allege  and  prove  damage  pe- 
culiar to  himself.  2  Bom  457  and  L  R  2  Ex. 
316  (1867),  followed  MAHOMED  aLAM  v, 
DILBAR   KHAN.     5    W  N  C  285- 

2  Right  of— Implied  grant — Remission  of 
revenue  on  land  used  as  public  w:-7.  125  P 
L  R  1902    col.  -972  P  II 

3  Jurisdiction  of  Civil  Court — Suit  to  re- 
move    obstruction    from    public    way—Special 


It  wc;.s  admitted  in  this  case  that  the 
plaintiff  purchased  a  tavela  from  the  defen- 
dant about  25  years  before  suit  and  that 
within  two  years  of  suit  the  defendant  ob- 
structed a  way  which  had  in  the  interval 
been  used  continuously  by  the  plaintiff  and 
others  having  burliness  with  him,  as  the 
direct  way  to  the  tavela,  and  that  the  only 
alternative  way  was  circuitous  way  and  prao* 
tically  impassible  for  carts  in  wet  wea- 
ther. 

Held,  that  upon  the  above  facts  a  Buifc 
was  maintainable  in  the  Civil  Court  to  re- 
move the  obstruction,  the  value  of  the  tavtla 
having  been  diminished  by  the  obstruction, 
access  thereto  being  necessary  for  tho  profit- 
able  enjoyment  thereof. 

In  order  to  entitle  a  plaintiff  to  [^main- 
tain an  action  to  remove  an  obstruction  from 
a  public  way,  he  must  show  a  special  damage 
suffered  by  himself  over  and  above  that  suf- 
fered by  the  public.--L  R  li  Ex.  316,  34 
L  J  Q  B  257,  14  Mad  177,  9  All.  434,  10  Bom. 
390  referred  to.  JOWAND  SINGHv.  SAR- 
DAR  INDAR  SINGH.  P  R  64  Of  1901- 
pulfiagr  statement- 

1    If  fraudu'.^t.    12  C  W  M    753— Col  652 
PIT. 
puisne  mortgage. 

1     Payment    by~0f   amount     due  under 

prior    mortgage-decree   to     which      he     waa 

party  and  acceptance  of    amount    so     paid 

.  by  decree-holder—Suit    by— For  foreclosure 
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Puisne  mortgage    (Contd.) 

decroo  in  respect  of  amount  so  pftid— Suit 
whether  barred.  9  0  VV  N  577  (P  C)  col 
665  P  I. 

2  Payment  by — Of  amount  duo  under 
prior  mortgage — Suit  for  redemption  by 
purchaser  of  mortgager's  iuterehbin  exo 
cution  of  sirapla  money  pecree  —  Right 
of  puisne  mortgagee  to  be  reimbursed.  27 
A  308  col  1847  P    II. 

8  Pi  ior  mortgagee — Puisne  mortgagee — Re- 
demption of  a  mortgage— Foreclosure  —Mort- 
gagor. 

If  a  puisne  mortgagee  redeems  a  prior 
mortgagee  \Tho  has  foreclosed  behind  his 
back  he  is  not  liable  in  his  turn  to  be  re- 
deemed by  the  original  mortgagor.  23  A 
1;26M121;24A  185  referred  to.  SONBA 
TELI  V,  LAHANOO  AND  OTHERS,  15  C 
P  L  R  188. 
Punjab    Acts 

a.  Punjab  Act  IV  of  1872  Laws  Act. 

b.  Punjab  Act   XVIII     of    1884   Courts 

Act. 

c.  Punjab     Act  XVI   of  1887   Tenancy 

Act. 

d.  Punjab   Act   XVII    of  1837  Land  Re- 

venue Act. 

e.  Punjab  Act  XX  of  1891   Municipal 

Act. 

f.  Punjab   Act   III  of  1893   Government 

Tenants  Act. 

g.  Punjab  Act  XII  of  1896  Excise  Act. 
h.    Pui.jiib  Act  I   1898  General  Clauses 

Act. 

i.  Punjab  Act  I  of  1900 Limitation  (ances- 
tral Land  Alienation)  Act. 

j.  Punjab  Act  II  of  1900  Descent  of 
Jagirs  Act, 

k,  Punjab  Act  XIII  of  1900  Land  Alie- 
nation Act. 

1.  Punjab  Act  lof  1904  Loans  Limitation 
Act. 

m.  Punjab  Act  II  of  1905  Pre-emption 
Act. 

fa).  Punjab  Act  IV  of  1872  Laws  Act. 

1  Custom-Pre-emption-Entry  as  to  cus- 
tom in  Wajib-ul-arz  of  1851  allowing  right  to 
Shurkayan  shikmi  wa  ehjaddi    15  P  L   R 

1905  col.  819  P  II. 

2  Mortgage  or  sale-Oral  evidence  as  to 
eonteots  of  a  document.  145  P  R  190a  col. 
1864   P  II. 

3  Pre-emption-Claimant  not  entitled  to 
buy  land  without  sanction  of  Collector  under 
Punjab  Alienation  of  Land  Act.  23  P  L  11 
1905-15  P  R  1905,  See  Pre  emption-Sala  by 
Government. 

4  Pre-amption-Custom-Village.    21  P    R 

1906  col.  525    P  II. 

5  Power  of  rev,ision-(-ourse  of  appeal-Coart 
Gonstitutad  under  the  Punjib  Laws  Act  has 
no  jurisdicLion  to  dispose  of  application  un- 
der  S  344  0  P«C  161    P  W    R    1908   col.    1343 

r  II. 

6  Lambardar-Duty  to  give  intimation  of 
abeeuce  of  baa  characters  from  village:  23 
PL   R    1904  coK   489  P  II, 

1    Pre-emptioii-Rig.lit  of    iccndee  aacerior 


PaDjab  Act  IV  of  1872    Laws  Act 

(Cunld.\ 

under  th«  old  Aot  but  inferior  under  the 
new  Aot  of  pre  emplion.  18  P  W  II  1908-17 
P  R  1!>08-153  P  L  li   1908.     See   Prioiity  No  3. 

8  S.  5-Custora-M  iliamraadan  Law— Sue- 
cosaion-Onus — Sayads  of  Amballa  city.  54 
P  R  1903  col     78G-  PIT. 

9  S.  5— Custom  and  not  Maliainmadana 
Law — Practice  —  Ueprefentatio  i,  right  of.  68 
P  W  R    1907-143  P  li  1908  col.  789    P   11. 

10  S  5-Cu3toni-Per80ual  Law-Burden  of 
proof-Community  of  descent — llosid'-nce  in 
other   villages.     31  P  L  R    1907  col.  775   i    II. 

11  S.  5-Cu3tom-Salo  completnd  before  F're- 
emption  Act  in  favour  of  one  having  as  pre- 
ferential right  under  Punjab  Laws.  90  P 
R  1908  col.   808    P  'I. 

11  (a)  S  5  (l)-Daughter3-Collateralg.  49  P 
L  R  1901-41  P  R  1901    col.  "82  P  II. 

11  (b)  S  5  (2)-DdUghter3— Ghamar  Jats  of 
Tahsil  Lodhran  of  the  Multau  District. 
182    P  L  R  1901—117  P  R  1901    col.    778  P  II. 

12  Sa.  5  and  6 — Custom — Succession- 
Widow's  right  to  inherit  husband's  .share  — 
Arains  of  Ludhiana  District.  93  P  L  R  1907 
col.  791  P  II. 

15  Ss.  9  to  20— Repealed  by  Aot  II  of  1905 
(Punjab    Pre  emption  Act    which  see). 

14  S  45  -Judicial  proceeding- Vagrant — 
Order  req^uiring  foreign  vagrants  to  leave  ^dis- 
trict.. 

Beld\  that  an  order  passed  under  Section 
45  of  the  Punjab  Laws  Act,  requiring  a  band 
of  foreign  vagrants  to  leave  a  district  being 
an  executive  order,  is  not  open  to  ravision 
by  the  Chief  Court.  SUNDAR  v.  THE 
CROV/N.  -42  P  L  R  1908 
(b)    Punjab   Act  XVIII   op  1884  Court  Act. 

1  S.  3— Suit  for  declaration  that  the  plain- 
tifi  is  the  sole  owner  of  an  Orchard  ou  a  parti- 
tion of  the  village  shamilat.  4  P  R  1908-91 
P  L  R  1908.    S«e  Pleadings    No  10. 

2  S,  3-Suit  for  damages  for  breach  of  be- 
trothal contract— "Unolassed  "  suit,  under 
S  3  of  the  Punjab  Courts  Act.  125  P  R  1907 
Gol.  T83   P  I. 

3  Ss.  3  and  35 -Execution  of  decree  of 
superior  court.    9  PR  1901  col.  911   P  I. 

4  g,  3  {^2)— Land- suit-Suit  to  establish  title 
with  reference  to  a  mortgage-deed  of  land-- 
Appeal. 

ficW,  that  a  suit  to  establish  title  with 
reference  to  a  mortgage  deed  of  land  and  to 
deckire  it  not  to  be  subject  to  attachment, 
is  a  land  suit,  and  a  decree  passed  therein  is 
appealable  to  the  Divisional  Judge  end  not, 
to  the  District  Judge.  .43  P  K,  1896  ;  8.S 
P  R,  1888,  raef erred  to.  HIRA  MaL  v, 
BnAWANI  RAM.     64  P  R  1002- 

5  S.  3  (2)— Suit  by  reversioner  restrain- 
ing widow  from  cutting  trees.  32  P  L  R  1903 
col.   822    P  II. 

S  Sfl.  3,  70-Admis3ibility  of  evidence  in 
question  of  law  S.  7X)  (b)^-Oral  evidence- 
Land  suit  delaying  euit— No  abandoomont. 
129  P  W  R  1908  col.  993   P  II. 

n  s  9  A--Appeal-Decrecs  and  orders  un- 
der  Div.oiGo   Act.     18  V  R  1903  col.  2173  P  L. 
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puDJab    Act  XVIII    of  1884    Court 

Act     (Contd  ) 

8  S.  18  -Jurisdiction-Civil  Courts.  1  P 
B  11)01    col.     105:3    P  I. 

9  y.  23-Court)  compotout  to  declaro-Toiit. 
108  \'  L  U  1901  col.  512  P  I, 

10  Sri.  23  (tij  and  43  (1)  (b)-Appoal  to 
Divisional  Court  as  DibLricL  Court.  83  P  R 
1904    col.    910  V  II. 

11  S     d^-See   9PR  3901    No  3  Supra. 

12  S.  39-Jurisdictiou— Suit  for  pre  emp- 
tioo.     32  P  U  1901    col.    14M    P  11. 

13  S.  'J9  — DocroQ  ou  paymetitoof  value  of 
iuipiovcmeuts-Appcal-Valuation  {or  Court- 
lee  aud  appeal.     19-   P  U  1908    col.    71-0    P  II. 

14  S  ^'J--ValuaLi  )u  of  suiL-Pro  omption 
suit  — Trausfcr  of  appeal.  215  P  L  R  1908. 
Sec    Pre  cmpiiiui    No    248. 

15  v'-  39  —  DiiclaraLory  suit  by  objector 
against  ddcree  holder  and  judf^ment  debtor. 
74  P  W  K    1903-212  P  L  R  1908  col.  1520  P  I. 

16  S  b'J-Suit  for  dissolution  of  partner- 
ship-Course of  appeal.  5S  P  U  1902  col.  122 
P  I. 

17  S.  39— Execution  preeeediogg  — Mesne 
profils--Separjae    suit— Appeal.     29  P   R  1902 

18  S.;;  39  —  Divisional  Judge's  jurigdic- 
tion  to  hear  as  appeal  which  lay  to  the  Dis- 
trict  Judge.     36  P  R  1902  col  1321  P  I. 

19  S.  39  (a)— Appeal  from  suit  to  Divi- 
sional Court  and  uot  District  Judga.  134  P 
K  190G  -  18  P  L  R  1907  col  784  P  I. 

20  S.  40— Land  suifc -Claim  for  land  and 
house.  100  PIj  R  1904  col.,107G  P  II. 

21  S.  iO  (1]—Ainendi' g  Act  XXV  of  1899 
—  *'  or  the  decree  involves  directly  some  claim 
to,  or  quei>i.ioii  respeeLi)ig.,  properly  of  like 
value"— Fur, 'her  appeal--Pre  cmption  suits — 
Mortgage    suits. 

Heldy  by  the  Full  Bench,  that  the  words 
"  claim  to,  or  question  respecting,  property 
of  like  vlaue"  iu  Section  40(1)  of  the  Punjab 
Courts  Act  are  very  comprehensive,  and 
should  not  be  lightly  construed  against  the 
right    of  appeal. 

In  pre  emptioa  suits  it  is  the  decree 
in  appeal,  and  not  the  amount,  by  which 
the  appellant  wishes  the  pre-emption  price 
to  be  increased  or  reduced,  or  whether  the 
appellant  Is  vendee  or  pre  emptor  which 
has  to  be  considered  in  decidicg-  whether  a 
further  appeal  lies  or  not. 

In  a  suit  for  possession  passed  by  the 
lower  Appellate  Court  is  made  subject  to 
right  of  redempLiou  by  defendant  on  pay- 
ment uf  a  sum  mentioned  in  the  decree,  the 
amount  of  tne  sum  made  payable  has  to  be 
considered  in  determining  the  question  of 
further  appeal. 

Held,  that  further  appeal  lay  in  the 
folio wirg  cases  :— 

(1)  The  plainliS  sued  for  possession  of 
the  land  in  dispute  on  payment  of  Rs.  100  by 
right  of  pre-emption.  The  thirty  times  jama 
value  of  the  suit  was  Rs.  54  110  The  first 
Court  decreed  the  claim  conditional  on  pay- 
ment of  Rs.  885  80.  On  appeal  by  the  plain- 
tifi  to  the  Divisional  Court  the  price  pay- 
abio  vvas  reduced  to  Rs,  427-10  0.    The   vendee 
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preferred  a  further  appeal  after  Section  40' 
(1)  of  the  Punjab  Courts  Act  was  amended  by 
Act  XXV  of  1899  to  Viave  the  price  fixed 
by  the    first   Court    restored. 

(2)  The  plaintiff  sued  for  possession  of 
the  laud  in  suit  on  payment  of  Rs.  250.  The 
thirty  times  jrnna  value  of  the  suit  for  pur- 
poaes  of  jurisdiction  was  Re,  8010  0.  The 
land  wa?  nominally  sold  for  Rs  900,  though 
the  vendee  urged  its  real  value  was  Ra  1,200, 
The  first  Court  decreed  the  claim  conditional 
on  payment  of  Rs.  380.  The  Divisional 
Judge  on  appeal  by  the  vendee  increased  the 
price  to  ho  paid  to  Rs.  900.  There  was  a 
cross  appeal  by  plaintiff  for  reduction  of  tho 
price  to  Rs.  250,  which  was  di&missed.  The 
plaintiff-appellant  made  a  further  appeal  to 
the  Chief  Court  against  the  decree  of  the 
Divisional  Court  alter  Stctiou  40  (1)  of  the 
Punjab  Courts  Act  was  amended  byjAct  XXV 
of  1899. 

(3)  The  mortgagee  sued  for  possession 
of  land  mortgaged  to  him.  The  thirty  trmea 
jama  value  of  the  land  was  Rs.  771-14-0. 
The  first  Court  decreed  the  claim  subjecrt  to 
right  of  redemption  by  defendant  ou  pay- 
ment of  Rs.  4,41812  0.  The  decree  waa 
affirmed  by  the  Divisional  Court.  A  further- 
appeal  was  preferred  before  Act  XVIII  of 
1884  was  amended  by  Act  XXV  of  1899. 
GHULAM  GHAUS  v.  NABI  BAKHSB,  24 
PR  1903  =  85  P  L  K190S. 

23  S  40  (l;— Costs  of  repairs-Further 
appeal— Valuation— Redemption.  197  PL 
R  1908  coir   1585    P  II. 

23  Sec'ion40  (7),  as  amended  by  Act  XXV 
of  1899— Further  appeal — Valuation — Suit  for 
possession  — Defendant  setting  up  mortgage. 

Held,  that  in  a  suit  for  possession  of  land 
the  value  of  the  suit  must  be  taken  on  the 
case  brought  by  the  plaintiff  irrespective  of 
the  pleas  raised  by  defendant.  BUDH 
SINGH  V,  DEVA  SINGH.  199  P  L  R 
1908. 

24  S  40  (1)  {b)— Jurisdiction— Fur thef 
appeal. 

What  is  intended  by  'property  of  like 
value,  '  in  section  40  is  uot  the  '  property  '  in 
the  suit,  the  value  of  which  is  the  subject  of 
the  first  part  of  the  subsection,  and  which 
has  already  been  ascertained  under  tho  rules. 
There  cauno*  be  two  raluations  of  the  same 
subject-matter  in  the  same  suit  to  determine 
jurisdiction  or  course  of  appeal.  The  decree 
in  this  case  only  directly  involved  the  sub- 
ject matter  of  the  suit,  and  there  was  in  the 
decree,  under  appeal  nothing  of  the  nature  of 
the  price  to  be  paid  or  charged  to  be  levied- 
or    redeemed. 

(2).  That  as  the  date  of  the  mortgage 
was  not  disclosed  by  the  plaintiffs,  and  it  was 
nob  shown  that  the  acknowledgement  was 
made  within  60  years  of  the  date  of  the 
mortgage,  the  claim  was  rightly  disoDissed, 
The  words  '  in  the  meantime,  "  in  clause  15 
of  section  1  of  Act  XLV  of  1859,  refer  back 
to  thd  time  mdQlionsd  iu  the  same  cUusq;  '» 
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e,  in  the  case  oi  immovable  property — "GO 
years  from  the  time  of  the  mortgage. '*— P 
B.  109  of  1884.  followed:  I  All,  425  not 
followed,  W  N,  All,  1894  p  88,  referred  to. 
BHAG  MAL  •.  DFIOUN,  82  P  L  R  1903. 
See   for  other  cases  col  :    1074  P  II. 

25  S  40  (1)  (b)  -  Suit  'by  purohasor  'of 
equity  of  redemption  —  Suit  for  redemp- 
tion-Value of  property.  130  P  U  1906-100 
P  L  R  1907  col  r  1945  P  I.. 

26  Section  40  (1)  ib)— Appeal— Further 
appeal — Valuation  of  suit— Mnrtgaga  by  way 
of  conditional  sale— Suit  for  possession  of 
land,  a^srssed  to  land  revenue^  after  foreclosure 
of  mortgage. 

The  vatue  of  a  suit  for  purposes  of 
jurisdiction  by  a  mortgagee  for  possession  of 
mortgaged  land,  assessed  with  revenue,  as 
owner  af*ier  foreclosure  of  the  mortgage  is 
thirty  times  jama  and  not  the  niarke'-vilue 
ofthelaod.  VIII  SINGFI  v.  S  \  llMUKH 
SINGH,  84  PR    1906  =  66  P  L  R  1907. 

27  Section  40(1)  (b)— Value  of  suit- Fur- 
ther appeal— Suit  for  declaration  that  plains 
tiff  will  not  be  bo2ind  by  an  alienation  after 
alienor's   death. 

Held,  that  the  value  of  a  suit  '.for  a  deo- 
laration  that  a  mortgage  of  land  assessed  to 
revenue  by  a  widow  will  not  be  binding  on 
the  plaintiS,  reversioner,  after  the  widow's 
death  is  thirty  times  the  revenue  and  not 
the  amount  of  the  mortgage — 145  P  R,  1892, 
folloioed.     HARI    SINGH  v.    NIK  A    sINGH, 

42  P  R  1907=100  P  W  R  1907  =  66  P  L 
R  1908 

28  Stction  40  (1)  (b)— Valuation  of  suit- 
Further  appeal— Suit  for  declaration  that 
alienation  of  land  is  not  binding  on  the  plain- 
tiff after  the     alienor's  death. 

Held,  by  the  Pull  Bench,  that  for  pur- 
poses of  further  appeal  under  section  40  (1) 
(6)  of  the  Punjab  Courts  Aot,  the  value  of 
a  suit  for  a  declaration  that  an  alienation  of 
ancestral  laud  aessessed  with  revenue  by  a 
male  proprietor  is  not  binding  on  the  plain- 
tiff after  the  alienor's  death  is  thirty  timos 
the  revenue  and  not  the  amount  of  the  con- 
sideration   for    the»   alienation.     JALLA     v. 

GEHNA,  60  P  R  1907=76  P  W  R  1907 
=79  PL  R  1908. 

29  Ss.  40  (1)  (b)  44,  70  (1)  (b) -Reference  to 
Ohief  Court  by  Divisional  Court  on  ap 
peal.     39  P  R  1905  col  ^112  P  I. 

80  S.  40  (1)  (i)-Suib  for  accounts— Ap- 
peal-Small Cause  Court  suit— 13  P  R  1901 
col  109  P  I. 

31  S.  40  (b) -Valuation  of  suit  for  re- 
demption for  purposes  of  further  appeal— 
Bevision.     28  P  R  1908  col  1666  P  I. 

82     S.    40   and    "iO— Consideration     for    re 
giatered     deed  — Act— Further    appeal  -  Uovi- 
Bion— Jurisdiction.     19    P    L    li  1907    ool  268 
P    II. 

83      S.   40  —  91    P   L    R    1908    See   No    1 
supia. 

34  S.  43  (I)  (b)-d3  P  R  190i  Sti  No  10 
supiu. 
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35  S.  44  —  See  39  P  R  1905-  No  29 
supra. 

86  S  67  — Hearing  fixed  on  a  holiday  witb 
the  consent  of  parties —Rnclorfure  contain- 
ing shops  and  rosidential  buildings  in  Am- 
balv  Citi.     HI    P  R  1906  ool  1475  P  I. 

37  S.  70— Civil  oases  -Rateable  distribu- 
tion of  assets —Revision  not  allowed  whea 
there  is  redomy  by  suit  open  to  petitioner 
— 199  P   L  R    190S-82    P   R    1905   col    1192 

V  I. 

38  S  70— Arbitration— Award  —  Applica- 
tion to  f>le  ob|eotiou3  bo  filing  of-38P  L- 
R  1900  col  1707  P  I. 

39  S.  70  — Civil  case  — sAppeal  triable  by 
htgher  Gourt  decided  by  lower  Court.  16. 
P  L  R  1907  col  1332  P  I. 

40  S.  70— Order  fixing  of  custodian  ot 
property  of  award  appfinted  utid  r  S  12  of 
the  Guardian  and  Waids  Act.  48  P  R  1901 
ool  1317  P  I. 

41  S,  70— Civil  cases— Material  irregulari- 
ty —  Document  —  Construction  of,  without 
taking  into  consideration  important  rele^ 
vant-Evidenoe.     29'PR  1900  col    1335  P  I. 

42  Civil  oases  —  Separate  remedy — Exe- 
cution of  decree— Procedure.  76  P  R  1903! 
ool  1323  P  I. 

43  S.  70— Custom-Alienation  by  childless 
proprieior  — Gift  in  favour  of  one  of  collaterals. 
—14  P  R  1901  col  2096  P  I. 

44  d.  70. -Re  vision -Practice.  15  P  R  1901 
col  132a  P  I. 

45  Ss.  70',  70  {1)  (b)  {Hi)  as  amended  by- 
Act  XXV  of  1899,  Section  70,  Sub  s- ction  i, 
Proviso   Hi. 

On  an  application  under  Clause  (b)  ot 
Section  70,  Punjab  Courts  Act,  as  aiuende^ 
by  Act  XXV  of  1899,  the  Chief  Court  shall 
not  revise  the  decision  of  tha  Court  below 
except  in  so  fur  as  such  decision  involve* 
the  question  of  law  or  custom  in  respect  of 
which  the  application  has  been  admitted. 
DADU  y.  JIWAN.    76  P  liR  1902. 

46  S.  70 — Revision  interlocutory  order — 
31  P  R  1902  col  1332  P  I. 

47  S.  70  — Revision— Amendment  of  plaint 
—  Finality  of  appellate  ordar  confirming 
order  of  amendment  15  P  vV  R  1908  col  1538 
P  I. 

48  S.  70— Revision- Suit  for  removal  of 
mdtw.'H  and  Imam  of  a  mOiC^ue — Court  fees. 
37  P  W  U  1908  ool  1804  P  I. 

49  S.  70-See  129  P  W  R  190d  No  6 
supra. 

60  S.  70  (a)- Wrongly  plactd-Mat erial 
irregahrity  — Probandi-Fiuud.  143  P  W  R 
1908  col  317  P  II. 

61  S.  70  (a)  — Application  ttnder  S.  344 
not  cogni:aable    by    insolvents    E<tAtes    Court 

[constituted  under  Act  IV  of  1872  -  Course 
i  of    appeal  —  161     P    W     R     1908     col     1319 

I  p  n. 

'  52  S.  70  (a) — Divisional  Judge'^s  Jui  isdic- 
I  tion  to  hear  au  appeal  which  lay  to  tha 
'  D.striot  Judge.  36  P  R  1902  col  :  1324  P  I. 
1      53    S.   70  (a)  (b)-Ouc    ouuoo  ut   uoiiou— ^ 
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Joinder   of   plaintiffs.     9   P    W    R   1908    col: 
1422  P  I. 

64  S.  70  (a)  (b>  -  Revision  —  Civil  case— 
Procedure— GeiLifioite  in  regard  to  part  of 
a   dobt.    70  P  R    lliOl  ool:  1319  P  I^ 

55  S.    70    (a)  (b)— Gift   to    nephew    in  pre 
seiice    of    broLhor— Burden     of    proof— Brah- 
mins    of    Khivriaii    Tahsil     Gujrat     District, 
ly    p  U  19C4  col:  2115    P  I. 

56  S.  70  (a)(b^-9i  pLR  1903-See  No. 
J   supra. 

67  S.  70  (1)  (a)-Revision— Civil  cases- 
Execution  of  decree— Rateable  distribution 
of  assets  umony  decree  holders.  128  p  R  1906 
=  119  p  L  U    1908   col:    1193  P  I. 

68  S-  "^O  (0  (a)— Docre-3  lu  acoordance 
wiih  award  —  Ya,lidity  of  reference  by 
guardian  of  minor  without  Court's  sanction 
4    P  R   1907  col:  1206    P  I. 

59  S.  70  (1)  (a)— Order  rejecting  petition 
uudur  seciion  o8d  0  1'  0— Revision.  31  p  L 
It    11)08  col  :  1155  P  I. 

60  70'  (1)  {a}  —  Revision --^  Civil  cases— 
Maieruil  in egidari'y— Ignoring  the  effect  of 
document — Wrong  interpretation  of.  docu- 
ment. 

Held,  that  though  a  wrong  interpreta 
tion  of  a  document  does  not  amuunt  to  a 
material  irregularity  within  the  meaning  of 
Section  70  (1)  (a)  of  the  Punjib  Courts  Act 
justifying  iuterferenco  in  revision  by  the 
Chief  Court,  yet  where  the  Lower  Court  has 
completely  ignored  the  terms  of  a  document 
or  has  placed  on  them  a  perversely  errone- 
ous coustruotion  the  Cheif  Court  is  fully 
i'ustified  in  revising  the  judgment  of  the 
jower  Court.     GULLA    Sli^GH  v.  SUNDER 

SINGH.    151  P  W  R  1908=106  P  R  1908 

=^178  PLR  laoa. 

61  S.  70  (1)  (a)~Revi8io.n-^CiviI  case- 
Material  irregularity— Application  of  wrong 
Statute.     64  P  L  R  1907  col.  1335  p  I. 

62  S.  70  (1)  (a)— Revision— Civil  eases- 
Material  irregularity— Document.  Construc- 
tion of,  without  taking  into  consideration 
important  relevant  evidence.  97  p  L  R  1906 
col.  1335  p   I. 

63  S.  70  (l>(a>— Limitation -Irregularity. 
79  P  L  R  1907  col:  1335  PI. 

64  S.  70  (1)  (a)— Order  giving  time  to  the 
judgment  debtor  to  raise  money  to  private 
alienation  afler  extcution  sale  invalid.  92 
P  R   li;07  col;  13?6  P  I. 

65  S.  70  (1)  (a)  — Limitation  not  pleaded 
barred^Claim  dTcretd--Material  irrtgularity. 
27    p  R    1908  col:  1721  p  I.  ' 

6b  S.  7a  (1)  ia)  (b>  Demand--71  P.  R. 
1903-162  P.  L.  R.  1903  col.  1319  P,  I. 

67  S.  70(1)  (a;  (b;-76.  P.  R.  1903  &ee 
i?o.  42  supra. 
_  68  S.  70(1)  {^)  (b)-Suit  to  set  aside  adop- 
tion not  a  land  suit— Custom— Adoption- 
Appointment  of  heir— Evidence.  18  P.  L.  R. 
1905-40  P.  R.  1905  col.  744  P.  li. 

69  a.  70  (I)  (a)  (b)=:Undue  intuence-^ 
Morigage  executed  while  ucder  arrest  in  exe- 
cution.    itiQP.  L.B.  1908  61  P.    B„  1908  col. 


625  P.  II. 

70  S.  70  (1)  (a)  (b)— Revision— Civil  cases 
-  Execution  of  decree— Right    of    pro  forma 

defendants   against  whom    proceedings  were 
held  expart.     196  P.  L    11    1905  col.  1028  P  II 

71  S  70  (1)  (>i)  (i)— Ex  -cution  of  decree- 
Rateable  distribution  of  abbet3»realizod — 130 
P.  L.  R.  1905  col.  1193  P.  I. 

72  S.  70  (I)  (a)  (iii)— Revision— Civil  cases 
—  Execution  of  decree-  Rateable  distribu- 
tion of  assets.     82  P.  R.  1905  col.  1193  P.  I. 

73  S.  70  (1)  (b)-Revi8ion— rfboond  appli- 
cation  for— Fresh  security— Suit  for  partition 
— Appeal  against  final  decree  not  barred,  49 
P.  R.  1902  col.  1048  P.  I. 

74  S.  70  (1)  (b)-Limitatioa  not  pleaded 
barred — Claim  decreed-Matorial  irregularity, 
27  P.  R.  1908—142  P  L.  R.  1908  col.  1721    P.  I 

75  S,  70(1)  (b) -Chief  Court  can  inter- 
fere ovhj  on  question!  s  as  to  which  application 
fur  reiision  was  admitted. 

Under  cl.  3  of  the  proviso  to  S  70  (1)  (b;. 
of  the  Purjab  Courts  Act,  1884,  the  Chief 
Court  cannot  exercise  its  powers  of  revision, 
except  in  regard  to  those  questions,  in  re- 
spect of  which  the  application  for  revision 
was  admitted  under  S.  70  (1)  (b)  of  the  Act 
S015HA  SINGH  V.  KISHORE  CHAND,  65 
P  R.  19Q7-20a  P.  I*.  R  1908. 

76  S.  70  (1)  (b)— Jurisdiction -Farther 
appeal — Value  for  purposes  of.  43  P.  L.  R. 
190.3  col.  1398  P.  II. 

77  S.  70  (1)  (h)-Reviaioo— Civil  oases- 
Question  of  Law.  107  P.  L.  R»  1903  col.  1335 
P.  I. 

78  S.  70  (1)  (b)— Revision— Powers  of 
chief  Court  under  S.  70  (1)  (b)-^U4  P.  R. 
1908  ool.  425  P.  I. 

79  S.  70  (1)  (b)- Deduction  of  tima  neoeis- 
sary  fo,r  obtaining  copies  of  judgaieuts  etc. 
20  P.  R.  1907  col.  1764  P.  I. 

80  S.  70  {1)  (b)„  Prov.  l—himitaiion  Act 
S.  1^  — Alienation  by  Hindu  widow  of  husband's 
self-acg_iiired  property— Right  of  reversioner. 

Held  th9.t  S.  12  of  the  Limitation  Act  is 
applicable  in  computing  the  period  of  90 
days  specified  in  S.  70  (1)  {b),  Prov.  1  of  the 
Act,  and  the  applicant  is  entitled  to  exclude 
the  time  spent  in  obtaining  the  copies  of 
iadgm  nt  and  decree  of  the  lower  Appellate 
Court  20  P.  R.  1907  over  ruled  though  it  may 
not  be  necessary  for  the  applioaot,  under  S. 
70.  of  the  Act,,  to  file  such  copies  146  P.  L  R 
1906  referred  to,  • 

A  widow,  under  Hindu  Law,  succeeds 
to  a  mere  life  estate,  with  a  retsrieted  power 
of  alienation,  and  it  is  altogether  immaterial 
whether  the  property  inherited  and  alienated 
by  the  widow  was  a  8elf-acq:Uired  or  ancestral 
property  of  her  husband.  The  reversioners 
have  the  same  right,  in  either  case,  to  con- 
test th,e  alienation.  EIRPA  RAM  v.  RAKHI» 
114  P.  LE.  1907- 

&l  S.  70(1)  (6)— Jurisdiction— Chief  Court's. 
pov;er  to.  revise  findings  on  facts  relating  ttt 
jurisdiction.     &  P.  Ia,  R.  1908  col.  1338  P.  1. 

8.2    ^-  ^'^   W    (^)-  Revision-Civil  cases-^ 
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Finding   of  fact-Qiirstion    whether   ostensible 
—  Mortgage  is  in  reality  a  mortgage. 

A  vendee  does  not  forfeit  hia  right  of  ap- 
peal against  a  decree  l)ased  on  right  of  pre- 
cmpliori  passed  against  him  by  merely  with- 
drawing from  Court  the  purchase  money  de- 
posited in  Court  by  the  pre  emptor.  ! 

It  is  not  open  to    an    appellant    to    ques-  ' 
tion  findings  of  fact  arrived  at  by   the    lower  j 
appellatu   Court,    when    his   appeal    is    heard  i 
under  section  70  (1)  (6)  of  the  Punjab   Courts 
Act. 

Whether  an  ostensible  mortgage  is  really  ' 
a  mortgage  or  a  sale  is  a  question  of  fact.  ' 
SUNDaR  DAS  u.  UHANPATKAI.     16  P.  R J 

1907--127  P.  W.  R  1907--104  P  L  R  1908- 

See    for  other  facts  col   801  P.  II.  j 

83  S.  70   (1)    ('6)--Revi8ion— Civil    cases—  ' 
Discretion.     109  P.  L,  R.  1905   col.    1328  P.  I.  , 

84  S.    70  (I)    {b)-  Revision— Civil    cases—  1 
Interlocutoi y   orders.  I 

Held,  that   an     application    for   revision  j 
against   an    order  does   not  lie   when    the  or 
der  complained   of    may  be  made    thesubj-ct 
of   an    appeal    from    the    decree    in   the    tuit,  { 
and   a   second  appeal    under   section    70,    (I), 
(6)    is  an    appeal.     GOPI    NATH    v.   MESSRS. 
LIVIERATO   AND  CO.    64  P  R  1905  =  101  I 
P  L  R  1905.  j 

85  S    70  (1)    (b)— Revision  — Execution    of  j 
decree — Rateable   distribution  of  assets  realia 
€d.     130  P  L  R  1D05  col   1193  P  I. 

86  S.  70(1)  (b) -See  82  P  R  1903  No.  24; 
130  P  R  1906  No.  25;  39  P  R  1905  No.  29 
supra. 

87  S.  70  (l)(b)  (i)-Court  fees— Suits  Va- 
luation   Act.     6  P  R  19C4  col  101  ^P  I. 

88  S  70(1)  (b)  (ii)-See  70  P  R  1904  No. 
54    supra. 

89  S.  70  (1)  (b)  (iii)  -See  76  P  L  R  1904 
No.    45    supra. 

90  S  70  lb) —Revision  — Appeal  put  in  the 
box  pud  up  for  the  purpose  -  Proper  presen- 
tation.    71  P  W  R  1908  col  1731  P  I, 

91  S.  70  (6) — Acq^iiiescence  a  question  of  law 
and  ground  for  revision. 

Held,  that  acquiescence  is  not  a  question 
of  fact,  but  of  law,  and,  consequently,  it  is 
a  g-od  ground  for  a  revision  under  S.  70(b) 
of  Act  XVIlI  of  1884,  26  A  576  (P  C)  fol 
lowed. 

B  gave  the  whole  of  bis  property  to  0, 
etc.  by  a  deed  of  gift  in  1886,  and  Mu- 
tation was  sanctioned  in  1887.  Excepting 
17  kanals  which  B  held  in  his  own  name, 
the  rest  of  the  gift  property  158  ghumaos 
was  possessed  by  a  prior  mortgagee  D.  B. 
however  nevor  parted  with  the  possession 
of  these  17  kanals,  and  tho  donees,  neither 
before,  nor  after,  the  donor's  death,  ever 
made  an  attempt  to  redeem  the  prior  mort 
gage.  But  they  took  ac  ual  possession  of 
the  17  kanals  after  B's  death  who  died  in 
1891.  B's  reversioners  A  and  C  sued  in  1892 
for  a  declaratory  decree  in  respect  of  the 
mortgaged  portion,  and  for  possession  of  the 
17  kanals  of   the  land,  and   their  plaijit  be- 
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ing  rrjcted  on  account  of  their  failure  to 
amend  it,  in  1894,  they  sold  the  whole  of 
B's    estate    to    X. 

Hi'ld,  that  tlipse  facts  constituted  no»&o- 
quiescence  on  the  revutioner's  par\  6G  I'  R 
of  190:j  and  11  P  R  of  1907  referred  SHAIR 
SINGH  V.  SIDtlQ.  31  t^  W  R  1908  =  100 
P  L  R  1908. 

92  S.  70  (b) — Revision— Question  of  tavj— 
Mortgagi  in  good  faith  and  for  considera- 
tion. 

A  mortgaged  the  plaitrt  land  to  his  mo- 
ther B  who  sub-mortgagtd  the  same  to  0 
the  father  of  tho  plaiDtill  D,  who  sued  now 
for  possession  of  the  land.  The  widow  and 
mother  of  A  pleaded  that  both  the  mortgage 
and  tiie  sub  mortgage  were  fictitious  and  with- 
out consideration,  and  the  suit  was  dismiss- 
ed. D  applitid  for  revision  under  S.  70  of 
the  Punjab  Courts  Act.  It  appeared  that 
0  had  paid  a  portion  of  the  mortgage  m)ney 
at  the  time  of  registration  of  the  sub^mort- 
gage  in  his  favor.  The  widow  of  A  had  ad- 
mitted, in  a  written  statjment  filed  by  her 
in  Court,  the  receipt  of  the  consideration, 
she  had  sued  a  tenant  of  the  land  for  rent 
and  obtained  a  decree  and  was  at  times  in 
possession  of  the  property.  The  Chi^l  Court 
admitted  the  revision  as  an  appeal  under 
cl  use  (b)  of  S  70  of  the  Courts  Act  to  de- 
termine the  questions  whether  the  plain- 
tiS's  father  was  an  innocent  mortgagee,  and, 
of  so  what  was  the  effect  of  this  circum- 
stanoe,  and  dismissed  the  appeal,  holding  that 
the'evidence  on  rrcordljustified  the  coucJusion 
of  the  lower  Court.  GCKDITA  MAL  u.  HA- 
RI    SINGH,    6  P  L  R  1906 

93  S.  70  (b)-See  144  P  R  1903  No.  78 
supra. 

94  S.  70(b)  (i) -See  20,  114  P  R  1907  No 
79.  80  supra. 

95  «■  70  (b)  (iv)— See  16  P  R  1907  No.  82 
supra. 

(c)  Punjab  Act  XVI  op  1887  Tenancy  Act. 

1  Right  ot  occupancy  tenant  to  substi- 
tute another  in  his  place--Rights  of  proprie- 
tor. 136  P  R  1907.  See  Punjib  Act  II  of  1905 
(Pre-emption  Act). 

2  Special  Tenancies  under  Act  XVI  of 
1837— Succiipsion  to.     14    P  R    1908   col.    1086 

II. 

3  S.  4  — Admissibility  of  evidence  in  ques- 
tion of  law  y.  70  (b)— Registered  partitioa 
deed— Oral  evidence.  129  P  W  R  1908  col. 
993  P  II. 

4  S  4  (1)— Civil  and  Revenue  Courta--Suit 
by  landlord  for  possession  of  water  mill 
against  occupancy  tenants  by  cancellatioa 
of  transfer.     77       R  1904    col.    1450    P  II, 

5  S  4  (l)-Chief  Court's  power  to  revise 
findings  on  facts  relating  to  jurisdiction.  6 
P  L  R    1908  col.  1338  PI. 

6  8  4  (5)-Tenant'Ala  Lamhardar  holdijig 
common  land. 

Held,  by  Full  Bench,  that  when  Govern- 
ment in  order  to  endow  the  oflEice  of  Alft 
Lambardar,   has  arranged  with  the  propria- 


{     2223     ) 


mGE"?!  OF  OIVIL  OASES 


(    2224    f 


PuDJab    Act  XIV -of    1884   Tenancy 

Act     (Gontd.) 

4avy  body  of  the  Villngo  that  such  officer  Bhfvll 
tnko  over  part  of  the  village  common,  rent 
Ireo,  and  retain  possession  tbcrciof  during 
the  term  of  the  Sottlei-ncnt  Biird  the  proprio 
tary  body  has  given  its  consent  to  the  ar- 
rangement, the  Ala  Lambardar  thereby  be- 
comes •  tenant  '  of  the  proprietary  body 
within  the  meaning  of  Section  4,  Clause  6, 
of  the   Tunjab   Tenancy    Act.    1887. 

P  R,  1  of  1896  Rev.  and  1  o!  1897  Rev, 
concurred 

P  R,  123  of  1893  SO  P  R,  105  of  1894, 
B.nd  PR,  23  of  1895,  dissented  from.  HlRx 
SINGH  v.GURMUKH  SINGH.  15  P  L  R 
1901=101  PR  1901. 

7  Ss.  4,  5  (h),  (7),  9,  Ji.  24,  41,  63,  65,  '€0, 
97  (3)  (i)  (k)  — Landlord  and  Tenant  — Eject- 
ment-Mort'^a-ge— Bights  of  mortgagee  against 
■suhsifuent  mortgagees  in  possession. 

Tlie  defendants  Nos  I  to  8  mortgaged  : 
their  land  with  the  plaintiff  who  sought  to 
eject  them  on  their  making  default  in  pay- 
tnent  of  rent  and  also  defendants  Nos.  9  to 
17  who  claimed  to  hold  possession  under 
ft  morlgrtge  alleged  to  have  been  e5cecuted 
in  their  tavor  subsequently  to  the  mortgage 
in  favor   of  the  plaintiff. 

The  following  two  questions  arose  in 
the  case:  ^I)  whether  the  relation  of  land- 
lord and  tenant  existed  between  the  plain- 
tiff and  the  defendants  Nos.  9  to  17  and  (2) 
whether  under  the  plaintifi's  mortgage  the 
remedy  of  ejectment  was  not  open  to  the 
plaiutif!. 

Held,  ;1)  that  the  relation  of  landlord  and 
tenant  subsisted  between  defendants  Nos.  9 
to  17  and  the  plaintiff,  for  the  defendants 
Nos.  1  to  8  could  only  transfer  to  defendants 
Nos.  9  to  i7  what  right  they  had  in  relation  to 
the  plaintiff  and  (2)  that  the  right  to  eject  a 
tenant  at  at  will  bting  an  inherent  right  of  the 
teiiure  it  was  not  excluded  by  the  special  re- 
medy which  the  mortgage  provided  and  the 
Buit    was  maintainable.      PADHA      MAL     V. 

SHBRU.    10  P  E  1905  Rev  =60  PLR 
1906 

8  Ss.4,5(b)i?),  9,14,  24,  41,  63,  55,  60, 
77  m  (i)  (k)  — Landlord  and  Tenant-Enhance- 
ment of  rent-Joini  tenancy—  Patties— Suit  by 
fnajority  of  the  landlords. 

In  the  present  case  a  suit  for  enhance- 
ment of  rent  by  a  majority  of  the  joint  land- 
lords was  allowed  under  the  particular  cir- 
cumstances of  the  case  as  it  appeared  that 
all  bub  an  insignificant  minority  had  eithet 
actually  sued  for  enhancement  or  were  in- 
diSerent. 

It  cannot  be  laid  down  as  a  rule  that  per- 
fect unanimity  in  such  a  case  is  necessary 
before  a  suit  could  be  instituted.  77  P  R, 
1883,  1  P  R,  (Hev.)  referred  to.  GURDIt 
SINGH  V.  GANPAT.  3P  R  1906  Rev.  = 
64  P  L  R  >906 

9  Ss.  4,  5  {b)  {7)  9,  14,  24,  41,  63,  65,  60,  77 
(3)  {i)  (k) — Laulord  aud  Tenant-Decree  for 
lyossession  as  mortgagee  passed  by  Civil  Court 
and  the  mortgagee  put  i?t   fotinal  possession — 
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Suit  for  rent  for  use   and  occupation-Jurisdio 
t'ton  of  Civil  and   Revenue  Courts. 

When  a  mortgng-o  is  put  in  formal  pos- 
session of  mortgaged  lands  in  execution  of 
a  decree  passed  by  a  Civil  Court  in  his  favour, 
his  claim  for  recovery  of  rent  for  use  and  oc- 
cupation of  the  lands  against  the  mortgagor 
lies  in  the  Revenue  Court  and  not  in  th6 
Civil  Court.  MUL  CHAND  v.  MUL  CHAND. 
6  P  R  1905  Rev=68  P  L  R  1906 

10  Ss.  4,  5  (b)  (7),  9,  14,  24,  41,  53,  55,  60, 
77(3)  (i)  (k)-Landlora  and  Tenant-Occu- 
pancy rights  — Alienation  of— Suit  for  can- 
cellation of  transfer  of  occupancy  rights.  7 
P  R    1905  R-V.-68  P  L  R  1906  col.   1918  P  I, 

11  Ss.  4^  5,  (6),  (7),  9,  14,  24,  41,  53,  56,  60, 
77  (5)  \i)  (k)- Landlord  and  Tenant— Occu- 
pancy rights.  Mortgage  of  —  Death  of  mort- 
gagor —  Mortgagee  cannot  acquire  occupancy 
rights  by  adverse  possession  against  the  land- 
lord. 

A  mortgagee  of  occupancy  rights  does 
not  acquire  such  rights  by  being  in  posses- 
sion adversely  to  the  landiords  for  over 
twelve  years  after  the  death  of  the  mort- 
gagor, for  the  rights  of  an  occupancy  tenant 
(mortgagor)  become  extinct  on  bis  death  and 
the  landlord  can  then  ej  cfc  the  mortgagee. 
Since  his  death  the  mortgagee  is  merely  a  te- 
nant at-will  under  the  landlord.  SHIl  SAHAI 
V.  HIS  HIGHNESS  MAHARaJA  BALBIR 
SINGH  OF  FaRIDKOTE.  8  P  R  1905  R 
-67  P  LR  1906. 

12  Ss.  4,  6  (b)  (7),  9,  14,  24,  41  63,  55,  60,  77 
(3)  (i)  (k) — Sale  of  occupancy  holding  by  te- 
nant  without  consent  of  landlord  —  AcquieS' 
c^nce. 

Where  the  occupancy  tenant  sold  his 
occupancy  rights  in  1899  without  the  con- 
sent of  the  landlords  and  the  landlords 
brought  a  suit  in  1903  to  set  aside  the  sale 
and  it  appeared  that  rents  were  paid  by 
the  vendee  tenants  and  accepted  by  the 
landlords  after    the  sale — 

Held,  that  acquiescence  in  the  sale  must 
be  implied  by  the  action  of  the  landlords 
and  tneir  claim  to  set  aside  the  sale  failed. 
1  P  R  1908  R  5  P  R  1898  R  referred  to. 
BHAGA    V.  KARISHAN  DEO.     8  P  R   190* 

R  =  60PLR1906. 

13  Ss.  4,  5  (6)  (7),  9,  14,  24.  41,  53,  55,  60, 
Y"?  (3)  (i)  (k)  — Suit  by  occupancy  tenant  for 
share  of  price  of  trees  against  landlord  45  P 
L.  R.  1905  col.  1472  P  II. 

14  Ss,  4  (12),  77  r3)  (J)— Jurisdiction  o! 
Civil  and  Revenue  Courts  — Hak  buha  95  P. 
R.  1907  (Footnote)  P.  453-142  P  W  R  1907 
120  P.  L.  R.  1908  (Note;)  Col.  1111  P  II. 

15  S  4  (15),  5  'c)  (d^,  39  (a  ,  48,  53,  55.  60- 
Jagbir  held  by  a  tenant  as  representative  of 
amily — Partition  of  tenants  holding  to  sepa* 
rate  share  in  which  he  has  no  oocupaney 
rights.     82  P  L  R  1904  coK   1947    P  II. 

16  S.  5  (b)  {IhSee  60  P  L  R  1806  ;  54  P  t* 
R  1906  ;  63  P  L  R  1906  ■'  68  P  L  R  1908  ;  6t 
p  L  R  1906  No  7  to  11  ;  60  P  L  R  1905  and 
45  P  L  R  1905  No  13,  14  supra. 

17  Sfclion  6  (1)  {b)—LandLoid  and  tmani^- 
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Occupancy  rights  —  Shnmilat  deh-Miiafi-Re-  ' 
sumption  of-Status  of  oiuners  of  land  in  poa-  \ 
session   as  tenants.  ' 

Wheo  land,    tho    rovenuo    of    which    has  | 
been  assigned,  is  on  resumption    ncttlcJ  with 
the   muajidar^ s  heir,    ho  is  ordinarily    entitl    j 
ed    to  receive   the    landlord's    profits    in    the  , 
land,    and    to    cjoct    the   tenants    unless  they 
can  prove  that  they  have    acquired  a  riglit  of 
occupancy.     The  mere  facts  that  the    land  is 
land    owned  in  common  by  tho  whole  village 
and  that  some    members   of    the  proprietary 
body  are  tho    cultivators  of  the    land    do  not 
give  these  cultivators    a  right    of   occupancy. 
KABTa  R  SINGH    v     PURAN.     3  P  R  1908 
<Rev)  =  6P  WR  1908-180  ?LR  1908.  ; 

18  S.  5  (1)  (c)-Heversioner  of  last  male  ; 
owner  suing  for  possession  of  tho  land  ac- | 
quiescence.     1  P  U  1907  col  .  1901    P  I. 

19  B  5  (1)  (c)  (d)-82  P  L  R  1904  No  15 
supra. 

20  S.  5  (1)  (cj  ic)  as  amended  by  Regulation 
Xin  of  1H87-Bazara  SetlUment  Rules -Rule 
€0-Siatus  of  tenants  in  the  Uazura  District, 

Held,  that  the  Revenue  Courts  in  Hazara 
Tvben  dotermining  questions  relating  to 
the  status  of  tenants  in  that  district  must 
be  guided  by  tho  provisions  of  Regulations 
ZIII  of  1S87  aud  must  give  to  entries  in 
the  Hazira  Settlement  record  no  more  weight 
than  attaches  under  Sectiorj  44  of  the  Land 
Revenue  Act  to  entries  in  a  Record  of  rights 
or  an  annual  Tocord  in  other  districts  of  the 
Province.  Rule  60  of  the  H&z^yb.  Settlement 
rules  expressly  giving  finality  to  entries  affect- 
ing tho  status  of  tenants  in  tbe  Hazara  dis 
trict  was  repealed  in  1873  IN  AYAT  ULLAH  j 
V.  ANWAR  SHAH,  p  L  K  109  Of  1901==!  P  ! 

R  1902  (Rev)  i 

21  6'.  o  (i),(c)  6,  10-Landlordand  Tenant-Oc- 
cupancy tenant-*"  Stilled  along  with  the  founder'^ 
— Descendant  of  one  of  founders  claiming  oc 
cupancy-rights—Eiihancevicnt   if  rent. 

The  plaintiffs,  landlords,  brought  a  suit  for 
enhancement  of  rent  against  tbe  defendants,! 
whopleaded  that  they  beingoccupaucy  tenants  [ 
under  section  5  |1),  (c)  of  the  Puijab  Tenancy  j 
Act,  their  rent  was  not  liabld  to  bo  enhanced. 


It  appeared  that  the  defendants  were  record-  , 
ed  as  occupancy  tenants  in  tbo  patti  and  ' 
owned  land  in  another  patti  of  the  village  and  I 
were  descended  from  one  of  tho  founders  of  I 
tb«  village.  I 

Held,  that   the    plea  had  no  force  and  the 
rent    was    liable    to    he    enhanced.     HIRA    v.  ' 
BUDHA.    lPRi907  Rev-1  P  W  R  1907 
=  13P  LR  1907 

22     Ss.  5  (1)  (o)  and  110  (D-Witbdrawal   of! 
suit  to    notice  of    ejoctment-Uesjudicata-Im-  ! 
provenients.     144    i'    L    R    1901  col.  1444  P  I.  ! 
23   6s5,6and59  —  Takarridar's   ad'iptedson  \ 
^PLroprietary  body  of  Manzia  Talioandi^    Dis- 
trict  Qnrdaspur—Shamilai     Dek  — Charitable 
gif — Muafi  — Occupancy   tenant— No    analogy 
between  Takarridars  and  Mukarridar   of  Ba 
ivalpindi.  \ 

A  acquired  some  laud  ati  a  charitable  gift, 


Dharara  Arth,  from  the  Sikh  Government 
in  1829  and  ho  received  u  Muali  graut|frum  the 
British    Government    for  his  life  in  1850. 

On  \\'\9,  driath  in  1875  the  grant  was  re* 
suraed  arid  an  fing^geraeiit  for  payment  of  re- 
venue at  lull  rates  was  made  with  his  soa 
B,  who  was  recorded  as  T 'kirridar  in  the 
proprietary  column  paying  a  sm  ill  auviunt  of 
rent  (Malikina)  to  tlu;  proprietary  hody.  This 
entry  was  rep  ;alod  in  the  list  settlement  of 
1890  91  and  was  continued  till  B's  death  in 
1901  when  mutation  was  effected  in  favour  of 
B's  adopted    sjn    G. 

Held,  th;vt  tho  term  Takarridar  is  neither 
defined  in  the  Punjab  Tenancy  Act  (XVI  of 
1887)  nor  it  falls  within  tho  definition  of 
various    tenants  detailed  therein. 

Held,  aUo,  that  under  the  above  circum- 
stances, Takarridar  occupies  the  position  of 
a  proprietor  and  not  that  of  an  occupancy 
tenant,  and  his  adopted  son  isontitlod  to 
succeed  him.  Per  Kensington,  J.  — B  could 
establish  occupancy  rights  under  S.  5  of 
tho  Punjab    Tenancy  Act. 

Tho  mere  fact  that  the  land  has  all 
along  boon  shown  in  the  settlement  record  as 
Shamilat  Deh  proves  nothing,  especially  aa 
in  1890  Settlement  Record  K  was  entered 
in  the  columrj  for  proprietors. 

R's  Taharridari  tenure  has  no  analogy 
to  that  of  Mukarridari  of  Rawalpit)di  Dis- 
trict as  explained  in  10  P  R  1896  referred 
to.     BUDH\    SINGH      v.     KaNSHI     RAM, 

120  P  W  R  1908 

24  Ss  5  and  9-— Occupancy  rights.  Mort- 
gage of  -Death  of  morigagor  — Mortgagee  can- 
not acquire  occupancy  rights  by  advcrno  pos- 
session  against  tho  la.dl.rd.  76  P  L  R  190G. 
See    pre  emption  -  Decree. 

25  S  6 -Occupaccy  rights-Succession  Reli- 
gious institution.  36  P  L  R  1907  col.  1949 
P  II. 

26  S  6— Adverse  possession— TMisj  .indor  of 
causes  of  action— Notice  of  appeal  nut  served 
on  pro  forma  dofoadant.  10  P  R  1901  col. 
1888  P  I. 

27  S  Q-See  13  F  L  R  1907  No  21;  120. 
P  W  R  1908  No   23  supra. 

28  Ss  6  and  56— Landlord,  right  to  sell 
occupancy  holding  in  execution  of  deciree. 
140  P  L  ll  190;J  col.  1541    P  lb. 

29  Ss  6,  110  and  111. 

Under  section  2,  Punjab  Tena:,cy  Act 
1868,  occupancy  tenants  were  compotout  by 
agreement  with  their  landlords  to  divest 
themselves  of  their  occupancy  rights  until 
thaPunjib  Tenancy  Act  18^7  caaio  ii.tc  lorce. 

Af^r^emcnts  opposed  to  the  provisions  of 
tho  Act  of  1887  are  uphold  by  section  111 
except  in  so  far  as  tho  Act  deliberately  de- 
clares them  to  be  void  ;  and  section  111  ia 
not  governed  by  eoction  6  of  the  Act  Pun- 
jab   Record    8  of  1897,    Rev.,     followed. 

A  mere  entry  in  a  record  of  rights  does 
not  amount  to  an  agreement,  there  must  be 
an  actual  agreement,  a  mere  voluntary  admis- 
sion does  not  operate  to  deprived  party  of  hig 
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right. 

P  R  16  of  1872,  Civ.  ;  3  of  1888,  Rev. 
nnd   4   of   1890,   Rov.    followed. 

Whero  after  a  dispute  touching  tho  right 
of  the  landlords  to  cj -ct,  tho  landlords  and 
the  tenants  concurrca  moro  than  20  years  bo- 
foro  suit  in  a  particular  entry  of  which  tho 
tenants  must  have  had  knowlodgQ  and 
which  they  never  contested  before,  held, 
that  tho  consideration  for  tho  agreement 
must  bo   presumed. 

Such  ngrcomeuts  would  not  over  rule  any 
of  tho  provisions  of  tho  Punjab  Tenancy  Act 
1387  with  respect  to  the  acquisition  of  a 
right  of  occuparcy.  RAHIM  BAKEISH  v. 
RAHIM  BAKHSH,    P  L  R,  44  Of  1901. 

80  OS  8  and  59 -Special  tonanoios  under 
Act  XVI  of  1887-Succcssion  to.  14  P  R 
1908    107  P  L  R  1903   col.    1086    P  II. 

SI  S.  9— Suit  by  landlord  to  resume  occu- 
pancy right  after  tho  death  of  widow  of  late 
tenant.     60  P  R  1908  col:  1949  P  II 

82  S.  Q-See  60,  54,e>8,68,  67  P  L  R  1906  No. 
7  to  11  and  60,  45  P.  L,  R  1905  No.  12  ;  13  • 
76  P  L  R  1906  No.    24  supra. 

88  S.  10  —  See  13  P.  L,  R  1907  No.  21 
■supra. 
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Act     (Contd.) 

41  Ss.  39  (a)  and  80--Occupancy  tenant 
building  shop  on  land  in  outskirts  of  a  toWa 
—Landlord's  right  to  eject- Compensation. 
79  P.  L   R.  1903  col.  478  p.  II. 

42  S.  39  {a) -See  82  P.  L.  R.  1904  No.  15 
supra. 

48  S.  41 -Sec  60,  Sf,  63,  68,  67  P.  L.  R 
1906  No.  7  to  11  ;  60,  45  P.  L.  R.  1905  No.  12.' 
13  supra. 

44  Ss.  4J  (,5)  S  50  -Suit  to  contest  notice 
of  ejechnent— Limitation. 

Held  that  a  suit  under  Section  50  of  tho 
luojab  Tenancy  Act  cannot  bo  brought  till 
ejectment  has  taken  place,  and  a  suit  to  coa- 
test  a  notice  can  only  be  brought  within  two 
months  from  service  of  notice.  KAHAN 
SINGH  V.  GAMAN.  2  P.  R.  1902  Rev.  87 
p.  L.  R.  1902. 

45  Ss.  45  and  77— Declaration  that  tenant 
is  owner  after  dismissal  of  his  suit  under  S. 
45  (5)  by  a  Revenue  Court.  56  P.  W.  R,  1907 
col    143G  P.  II. 

46  S.  48-82  P.  L.  R.  1904  No.  15  supra. 

47  S  50-87  P.  L.  R.  1902.  See  No.  44 
supra, 


I 


I 


48     Ss.  50,  60,  77  (3)  (5f)-Suit  by   landlord 
«-     c     -ij    m    •  ^°^  possession  of  water  mill  against  occupau- 

**?    ,   •  /^—Clazm  forlrent  hj  a  worfg^a^^ee    cy  tenants  by  cancellation   of  transfer.     77  P, 


a-gainst  cultivator  and  subscqiient  mortgagee. 
Upon  a  claim  for  produce  by  a  prior 
mortgagee  agtinst  the  actual  cultivator, 
without  laying  down  a  general  rule  that 
when  a  prior  mortgagee  holding  a  mortgage 
deed,  of  which  the  registration  is  not  com- 
pulsory, is  supported  by  the  entries  in  the 
annual  record  or  the  record  of  rights,  a 
subsequent  mortgagee  of  the  same  land  ho'ld^ 
iog  registered  mortgage  deed  must  always  be 
put  to  his  proof  in  a  Civil  Court  before  the 
Revenue  Courts  can  take  cognizance  of  his 
claim,  the  Financial  Commissioner  under 
the  special  circumstances  of  the  case  ap 
proving  the  impleading  of  the  subsequent 
mortgagee  as  a  defendant,  ordered  decree 
to  be  passed  against  him  after  deducting  the 
PrT^T^"   ^^T.^*^   P*^^-      GOBINDRAM    v. 

1901  '  *  ^^^^^^  ^^^^^  ^'  ^  ^ 

35     Ss.    14    77   (3)    (u 
damages   by   an    accupancv 
R  1908  col;  1446  P  II 

r.^%  .^\i^~r?^'  ^^'  ^^'  ^^'  67  PLR  1906 
No.  7  to  11;  60;  45  P  L  R  1905  No  12  13 
supra.  • 

37  Ss.22and  68,  72  {e)-Tenants  right  to 
compensation  for  improvements  made  bv 
him -Enhancement  of  rent  -  Measure  of 
compensation.  15  PLR  1903  =  7  PR  1902 
Rev.  col:  94  P  II.  >    s:  sx    lyu^ 

38  S  24— See  60,  54,  63,  68.  67  P  L  R 
1906  No.  7  to  11  ;  60,  45  P.  L  R.  igOSNo."  12* 
13  supra.  ' 

89  S.  38— Abandonment  by  minor  2  P 
R.  1901  Rev. --56  P.  L.  R.  1901  col.  9  P.  I         "  i 

40  Ss.  39  {a),  77  (k)  and  80-Claim  for 
mesne  profits  against  judgment-debtors  and 
surety.    136  P.  h.  R.  1904  col.  1409  P.  II.         ' 


and    99— Claim   for 
tenant.  55   P  W 


R   1904  col.  1456  P.  II. 

49  Ss.  50  and  77  (3)  ((;)-Civil  and  Reva- 
nue  Courts— Suit  against  landlord  for  posses- 
sion claiming  as  heir  of  tenant.  43  P,  R. 
1904  col.  1455  P,  II, 

50  33—  Value  of  the  holding. 

The  value  to  be  fixed  for  the  purposes 
of  Section  53  of  the  Tenancy  Act  ia  the  value 
of  the  holding  to  the  tenant  at  the  time 
when  the  notice  of  the  tenant's  intention  to 
transfer  is  served  on  the  landlord.  The  best 
measure  of  that  value  is  what  the  tenant  was 
able  to  get  and  willing  to  accept  at  that  time. 
SOHNA    V.    MUHAMMAD     BAKSH.     12    P, 

R,  190l{R2v.)-43P-  L  R   1902. 

51  S  53  -Sale  of  occupancy  rights  -Pre- 
emption.    87  P.  R.  1901  col.  804  P.  11. 

52  53— Landlord  and  Tenant  — Riyht  of 
occupancy.     Alienation  7'—  Value  of  right. 

The  value  to  the  tenant  to  be  ascertained 
under  section  53  of  the  Punjab  Teoauoy  Act 
must  be  the  6o>ia  _/i(^e  value.  If  it  is  founded 
on  an  alleged  debt  and  such  dobfc  has  no  real 
existence,  or  if  the  consideration  for  the 
transfer  is  wilfully  exaggerated  by  the  tenant 
and  his  transferee  to  defeat  the  landlord's 
claim,  then  no  value  has  beenproved  which 
the  Revenue  Officer  should  accept  The  tenant 
and  his  transferee  may  not  collude  to  deprive 
the  landlord  of  his  right.  If  byreason  of  their 
collusion  the  value  alleged  by  the  tenant  is 
nothing  but  a  fictitious  value  the  Revenue 
Officer  is  fully  justified  in  taking  the  market- 
value  as  the  measure  of  the  price  which  the 
landlord  should  be  required  to  pay.  These 
points  should  not  be  decided  without  inves- 
tigation or  evidence. 

Tho  value  to  be    fixed   under   section    53 
should  be  the  value  at  the  time  when   notice 
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is  sorvod  by  the  tonant  on  the  laudlord. 
When  the  tenant  fails  to  give  notice  at  tho 
proper  time  the  landlord  is  only  liable  to 
pay  tho  valu'3  of  tho  oocupancy  right  to  tho 
tenant  at  tba  time  wken  he  ought  to  have 
given  notice.  SALIG  RAM  v.    RATTAN    DAS 

2  P  R  1904  Rev-  84  P  L.  R.  1904- 

53  i^  53  (i) — Alienation  by  occupancy 
tenant— Rit.'ht  of  his  collateral  to  set  aside 
alienation  115  P  L  R  1901—115  P  li  1901 
Qol.  2114  P.  I. 

54  S  53  [1) -Occupancy  rights— Transfer 
by  tenants. 

In  1887  oocupanoy  tenant  of  a  certain 
land  oorigaged  a  portion  of  it  by  unregis- 
tered dee  la  to  Sub  Ibrahim  and  lemail, 
and  in  1888  their  entire  holding  to  Bhag- 
wan  Das.  In  1891  the  landlords  sued  for 
cancellation  of  tho  mortgage  deeds  executed 
in  18H7,  but  tho  suit  was  dismissed  on 
the  ground  of  acquiescence  ;  the  occupancy 
tenant  executed  several  other  mortgages 
substqueutly  to  that  in  favor  of  Bhagwaa 
Das.  On  the  Gth  April  1898,  Bhagwaa  Das 
obtained  a  decree  for  possession  of  the  land 
mortgaged  to  him  against  the  tenant  and 
the  mortgagees,  and  it  was  held  that  Bhag- 
wan  Das  had  priority  over  the  unregistered 
mortgages  ot  188T  because  his  deed  was  re- 
gistered and  over  other  mortgages  because 
they  were  of  later  dates.  This  was  in  pursu- 
ance of  Punjab  Record  115  uf  1890  which  has 
bjen  overrukd  by  Punjab  Record  6G  of  1900, 
F.  B.,  Bhagwan  Das  sold  his  rights  under 
the  decree  of  Gth  April  1898.  On  the  land- 
lords' suit  for  dispossession  and  cancellation 
of  the  saio. 

Held,  that  the  mortgages  which  are  nul- 
lities so  far  as  Bhagwan  Das  is  concerned 
are  not  necessarily  so  as  against  others 
not  holding  any  registered  deeds  entitling 
them    to   priority, 

Held,  also,  that  the  decree  passed  on  the 
Gth  April  1898  though  conclusive  as  be- 
tween the  parties,  viz  ,  Bhagwan  Das  and  the 
tenant  and  his  mortgagees,  did  not  confer 
on  the  landlords  any  rights  over  and 
above  those  v;hich  they  would  have  had 
if  the  decree  had  never  been  given.  The 
landlordt.'  suit  for  caucellation  of  tho  sale 
decreed  but  for  diepossession  of  the  mort- 
gagees dismissed.  IBRAHIM  v.  NATHU. 
Punjab    Record,   7   of    1901,  Rev,— P  L  R.  48 

of    1901. 

65  S  53(3)-Puvjab  Laws  Act  1872.  Sec- 
tion 13— Notice—  Waiter. 

The  absei.ce  of  specification  of  price 
prevents  a  lotice  served  under  section  53, 
Punjab  Tenancy  Act,  being  eilectual  undjLT 
section    13,    Pui/jab    Laws   Act. 

Section  63,  Pui  jvb  Tenatoy  Act,  aSeots 
only  laud  lords.  au  occupancy  tenant 
is  not  precluded  from  suing  in  Civil  Courts 
claim,  when  notice  is  given  under  section 
63  Punjab    Tenancy     Act. 

Held,  that  the  pre  emptor  cannot  be 
mA  to   UavQ   waived  liia  right,    ly  nut  gra- 
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ceeding  under  that  section  so  as  to  bar 
him  from  resorting  to  the  Civil  Court. 
tiARDAR    A  LI    SHAH    v.     JIWAN    SIKGH, 

22  P  H  1901 

56  Ss.  53  &  5G  — Right  of  reversioner  to 
contest  ft  sale  of  occupancy  tenant  to  ona 
of  several  landlords.  21  P  U  1902  col  1533 
P    II. 

57  Ss.  53  &  59  —  Occupancy  tenancy — 
Adopted  son  of  occupancy  tenant  associat- 
ing strangers  with  him.  32  P  L  R  1903  col 
773  P  IL 

53  Sections  53  and  60  — Landlord  and  Te- 
n ant— Occupancy  rights.  Alienation  of— Ac- 
quiescence of  landlord — Oniission  to  sue  for 
cancelviant   of  alienation. 

Held,  that  from  mere  omission  on  the 
part  of  the  landlord  to  sue  for  15  months 
for  cancelment  of  alienatiou  of  occupancy 
rights  his  acquie.scenco  in  the  alienation  can- 
not bo  inferred.     MOHAR  SINGH  v.  JHAN- 

DA.  3  p  R  1907  Uev  =  4  P  W  B  1907  l^ev 
=44  P  L  B  1908. 

59  Ss.  53  and  77  — Landlord  and  Tenant 
—  Occupancy  rights.  Mortgage  of  —  Extinguish- 
ment  of  occupancy  right— Procedure- Suit  by 
mortgagee  for  possession  against  landlord-  - 
Jurisdiction  of  Civil  and  Rcvetiue  Courts. 

The  Civil  Court  is  competent  to  enter- 
tain a  suit  by  a  mortgagee  of  occupancy 
rights  for  possession  of  the  tenancy  against 
tho  landlord,  when  tho  plaint  alleges  that 
the  procedure  laid  down  by  section  53  of 
the  Punjab  Tenancy  Act  has  not  been  adopt- 
ed by  the  laudlord  and  the  occupancy  to- 
nant has  agreed  to  accept  tho  price  from 
the  landlord  out  of  Court,  for  the  suit  can 
ooly  be  regarded  as  one  against  a  trespasser, 
the  tenancy  not  having  been  legally  extin- 
guished. Section  53  of  the  Punjab  Tenancy 
Act  does  not  authorise  an  adjustment  out 
of  Court  between  the  landlord  and  the  te- 
nant in  fraud  of  tho  rights  of  a  mortgagco 
of  the  tenancy.  BHAG  MAL  v  PIR  BAKHSH. 
32  P  R  1903  =  79  P   L  i^  1906. 

60  S3.  53  and  d5-See  GO,  51,  G3,  G8.  G7 
P  L  R  1906  No.  7  to  11,  GO,  45  PL  R  1905  No. 
12,  13,  82  P  L  R  1901  No.  15  supra. 

61  S.  56 -Transfer  of  occupancy  right  — 
Collateral  mortgage  of  occupancy   right. 

Held,  thivt  a  coUatoral  mortgage  of  a 
rioht  of  occupancy  with  a  c  )ndition  that  the 
mortgvigeo  shall  have  possession  in  default 
of  payment  or  interest  after  a  certain  pe- 
riod is  not  a. transfer  of  such  right  by  pri- 
vate contract  within  the  meaning  of  Sho- 
tion  5C  of  tho  Punjab  Tenancy  Aot.  The 
lav/  protects  landlords  against  transfers  of 
possession  but  a  mero  collateral  mortgage, 
so  long  as  it  remains  such,  does  them  no 
barm.     WAZIR   CHAND,  y.    ALA    DAD.     P 

^  62^%  5Q~Ses  i^O  P  L  R  1903  Nx>.  28,  21  P 
R  1902  No  56  suprr* 

63  S  59  —  Occupancy  rights.  Succcssloi^. 
of-Jvint  holding -SurvioorbhijJ—ParLUi-^ii^— 
Onus. 
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Two  bi'othoia,  U  and  ]\I,  occupied  jointly 
an  occupftncy  iiohlinR  till  IBOO,  partition  was 
then  ofToctod  and  mutation  of  names  fol- 
lowed. U  died  in  1900,  and  M  shortly  af- 
terwards. Tho  share  of  R  was  Lhua  ontered 
in  the  names  of  Ihe  sons  of  ]\I.  Tlio  land- 
lord claimed  to  resume  tho  share  of  R  on 
the  ground  that  the  common-ai;cestor  of  R 
and  M    never  occupied    the  land. 

llclc^,  that  sootion  51)  of  the  Punjib  .Te 
nancy  Aci  does  not  set  aside  tho  doctrine 
of  survivorship  So  far  as  conceruH  the  right 
of  the  landlord  to  claim  the  I'Xtinotion  of 
an  occupancy  right,  when  ibere  are  joint 
tenants,  they  collecLiveiy  constitute  the  te- 
nant, and  when  one  of  them  dies,  the  suc- 
cession does  not  open  at  so  as  to  admit 
the  landlord's  claim,  but  the  occupancy 
right  cont.inues  to  exist  in  the  survivor  or 
purvivors.  To  apply  the  doctrine  of  eurvi- 
voi'ship,  liio  lenancy  should  bo  a  joint  ten- 
ancy at.  tive  time  when  tho  decease  occurr- 
ed, on  which  a  claim  for  extinction  of  the 
light  for  occupancy  is  founded  by  the  land- 
lord. If  there  was  no  Joint  tenancy  at  that 
time  the  doctrine  of  survivorship  is  inap 
plicable,  and  the  rules  laid  down  ia  sec- 
tion 59,  Punjab  Tenancy  Act,  may  be  fol- 
lowed. 

It  is  not  an  uncommon  thing  that  a 
partition  should  be  prepared  and  attested 
and  carried  out  on  a  paper  only,  and  that 
the  parties  to  such  a  transaction  should 
nevertheless  remain,  as  hefore^  in  juint  enjoy- 
ment of  the  thing  supposed  to  have  been 
partitioned.  In  a  case  of  this  kind,  where 
the  re.^ult  may  be,  not  indeed  the  succes 
sion  in  a  strict  sense  of  the  Ir-,ndlord,  but 
the  extinction  of  a  valuable  right  very  strict 
proof  should  be  required  of  the  circumstances 
that  warrant  such  extinction.    AGAR  SINGH 

V.  DHANA.    6   P  R  1902  Rev:  =  li  P  L  R 
1908 

64  S.  59— Death  of  a  tenant  in  common 
Alienee's  whose  shares  are  definitely  speci- 
fied are  not  joint  tenants— Meaning  of  "oc^ 
cupied"  in  S.  59.  100  P  R  1908  col  1390 
P  II. 

65  S.  59  —  Succession — Long  possession — Pre- 
sumption. 

In  a  case  of  succession  to  occupancy 
rights  by  the  collaterals  of  the  last  tenant, 
held  til  at,  where  the  father  of  the  deceased 
tenant,  who  was  entared  in  the  annual  pa 
pers  as  a  hereditary  cultivator,  is  shown  to 
have  been  in  possession  of  the  holding  for 
50  years,  it  may  be  presumed  that  it  des- 
cended to  the  father  from  the  grand  father 
SIPADAR  KHAN  v.  KADHERU,  101  P  R 
1908.  \  ^ 

66  S.  59— -Occupancy  rights  — Presump- 
tion—Entry  in  Settlement  records.  56  P  R 
1906-101  P.  L.  R.  1906  col.  1949  P.  II. 

67  S.  59-Landlord  and  Tenant -Occiivancy 
rights     Trees- -Succession. 

An  occupanev  Lenant's  right  in    the  trees 
gtanding   ia  hig  •tooldiug  being   iusept^rable 
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from  the  right  he  possesses  in  the  land  upon 
which  tho  trees  are  growing  the  succesyion 
to  the  trees  must  go  with  the  aucccsHion  to 
the  land.  WALI  MUHAMMAD  v.  MaRIAM 
l^^-^102  P  L  R  ,  1906-62  P  R  1906. 

68  S.  59  —  Go  mortgage*  with  spccifio 
shares  acquiring  occupancy  rights  on  mort- 
gagor's failing  to  redeem  in  time  — Joint  te- 
nant and  tenant  in  common.  46  P.  W.  R, 
1907  col.  1833   P  II. 

69  S.  59— Reversioner's  suit  against  alie- 
nation of  occupancy  right.  98  P  .R.  1907—13 
P.  L.  R.  1908  col.  313  P.  II. 

70  S.  59— See  120  P.  W.  R.  1908  No.  23; 
36  P.  L.  R.  1902.  No.  25  ;  32  P.  L.  R.  I90a 
No.  57  supra. 

71  Ss.  59  (4)  and  84  (3)— Extinguishment 
of  right  of  occupancy  hy  t enant  dying  without 
heirs  — Effect  of  extinguishment  on  mortgage  of 
occu'pancy  rights  by  tenant— Section  84  {8}— 
Reference  made  with  great  delay  and  without 
appeal  having  been  filed— Court  of  Wards — 
Revision — Material  irregularity. 

Held,  that  a  landlord  is  entitled  to  re- 
cover possession  of  land  from  the  mortgagee 
of  occupancy  right  upon  the  death  of  the 
tenant  without  heirs,  and  it  is  not  necessary 
for  him  to  pay  off  the  mortgage  debt. 

The  Financial  Commispioner  disallowed 
the  contention  that  the  case  should  bo 
thrown  out  because  the  Court  of  Waids  bad 
never  appealed.  The  Deputy  Commissioner'^* 
v>ant  of  leisure  on  account  of  plague  in  his 
district  was  considered  sufficient  cause  for 
not  filing  appeal. 

Held,  that  the  application  of  a  rule  of 
limitation  which  in  fact  does  not  apply  to  a 
case  amounts  to  a  material  irregularity.  S 
NARINDAR     SINGH    v.    LEHNA    SINGH. 

6  P  R  1901  Rev.  p.  L.  R.,  86  of  1901. 

72     S.  59  and  60. 

Under  section  59  (1)  (6)  of  the  Punjab 
Tenancy  Act  1887,  the  right  of  the  widow 
arises  only  on  failure  of  the  msle  lineal  des- 
cendants of  ttie  deceased  occupancy  tenant. 
—When  a  posthumous  sou  is  born  to  the 
deceased  his  male  lineal  descendents  fail 
temporarily  only  and  the  widow's  right  en- 
dures only  so  long  as  that  failure  occurs — on 
the  birth  of  a  son  the  widow's  limited  in- 
terest ceases  and  the  purchaser  of  the  occu- 
pancy right  from  her  is  liable  to  be  evicted 
by  the  posthumous  son.  HANWaNTA  v, 
CHOUTH    HAL.      p.    R.,    8    Of  1901,  Rev. 

110  P  L   R   1901 

78  Ss.  59  and  60— Gift  by  a  cbimba  occu- 
pancy tenant  of  Mauzia  Bhaman  Kalan,  La- 
hore District,  of  his  ancestral  holding  to  his 
daughter's  sons— Presumption  of  Custom 
that  the  tenant  is  incompetent  to  alienate. 
60  P.  W.  R.  1907  col  409  P.  II. 

74  S.  59,  111,  122  Landlord  and  tenant-^ 
Occupancy  rights  —  Succession— Wajib  ularzf 
Effecf  of  entry  in — 

Held,  thnt  the  previsions  of  Sections  111 
and  112  of  the  Punjab  Tenancy  Act  override 
SecllQQ  09  oli  the  Act,  and  a,u  entry  in  a    Wd" 
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jih'Ul  arz  prior  to    1871   with    respect    to    tho 
succession  to  laud  in  which  a  right   of    occu- 
pancy exists  has  the  foico  of  ati  agreement        j 
Partiescanhy    v/ritten    agrocmont   settle  j 
on  a  law  of  succession  clifferont   from  tho  suc- 
cosftion    prescribed    in    tlio    Act.     PUIIAN    v.   ' 

MAMUN.    130  P  X- 1907  =  76  P  L  R  1908. 

75  Ss.  60,US  (1)  Laiidloxl  and  Te.iiant- 
Sanction  granted  under  Section  98— Appeal  — 
j7irisdiction — Powers  oj  appellate  Court. 

Upon  an  appeal  against  an  order  under 
section  &8  (I)  of  the  Punjil)  Tenancy  Act 
ppssed  by  an  Assistant  Collector  after  sanc- 
tion given  by  the  Collector,  tho  Commis- 
sionei:,  as  an  appellate  (^lourt  wont  ixito  the 
merits  of  the  suit  and  di3rr\isr?c.d  it. 

Heldy  that  the  procedure  adopted  by  the  i 
Commissioner  was  wrong,  for  the  only  ques-  i 
tion  that  could  come  before  him  on  appeal  ■ 
was  vvhcther  the  sanction  had  been  properly  , 
given  or  not.  j 

(i)u«3re— Whether  the  appof^l  lay  to  the  I 
Commissioner?  GANGA  SINGH  z?.  :&ADAR  | 
UD  DIN    2  P  R  1905  (Rev.)  67  P-  L-  R-  | 

i»oa  I 

76  S.   60— S'es   60,   54,,   63,   03,  G,7    P   L  R 
190«  ISo.  7  to    11;    60;   45    P  L  R  1905  No.  12,  \ 
13;   82  P  L  R    1904  No.    15;  77    P  R  1904    No. 
48  ;  44  P  L  R  1908  No,    48  ;    llO  P  L  W    1901 
No.  72;    60    P  W  R    1907  No.  13  supra. 

77  S.  68-See    15    P.   L.    R  ,   1903   No.  37 
supra, 

79  Ss.  69.  and  72 — Improvements   on  com-  1 
men  land — Partition — Compensation    for  im-  \ 
provements   bold  by    Ala,    Lambard^i:.     9  P  R 
1902  Rev.  col  :    479  P.  II. 

80  S.  72— See  a  P  R  1902   No.  79  supra.       \ 

81  S.  72  {e)~See  15  P  L  R  1903  No.  37  ■ 
supia. 

82  S.    77— Civil     and   Revenue    Courts—  { 
Suit  by    occapancy    tenants   for    declaration 
of    non-partibility    of    village    shamilat.     144  ' 
P  R  1907   col  :  1456  P  II. 

83  S.  77~Civil  and  Revenue  Courts—  | 
Suit  for  declaration  of  mukarridari  rights,  j 
42  P  R  1908  col :    1456  P  II. 

84  S.   77   and    77    (3)— lievenue    Courts—  I 
Sy..it    to   recover  money   advocated   to    mort-  i 
gagor  for  laud    revenue,    whether  cognisable' 
by  Revenue   Court.     126   P  R  1906   col  :  1473 
P.  U. 

85  S-  71-Scs  77  P  R  1904  No  48,  79  P  L  R 
1906  No  59  supra. 

86  S.    77   (3)-See   126    P    R   1906   No.   84 
supra. 

87  Ss.  77  (5)  (b),  77  (t)  and  S.  S5  {3)— 
Revision-  Discretion. 

The  Financial  Commissioner  of  the  Pun- 
jab, may  in  the  exorcise  of  revisional  jn- 
yisdiption  under  section  84  (5)  of  the  Punj-ib 
Tenancy  Act,  iulerfere  on  any  ground  on 
which  tbe  Cliief  Ccurt,  in  tho  exercise  o^  its 
revisional  jurisdiction,^  naay,  under  the  law 
for  the  time  being  in  force,  interfere  with  the 
proceedings  or  an  ordei^  or  dearee  of  a  Civil 
Court. 

Xhd  Fiuaacial  CommissioaQr  has  (\  wide 
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discretion  in  such  cases,  and  is  not  neccBsari- 
ly  bound  to  interfere  even  when  there  is  a 
defect  of  jurisdiction,  unless  he  la  batisfied 
that  his  dcclainiug  to  interfere  would  lead 
to  an  ii  justice  or  failure  of  justice— P  R  36 
of  1902  (F  B),  S  C  22  P  L  R,  1902  (F  B)  fol- 
lowed. 

When  a  suit  for  commutation  of  rrenti 
in  cash  to  rent  in  kind  was  heard  and  dia* 
missed  by  an  Assistant  Collector  of  the  first 
grade,  not  expressly  erapo</ered  to  hear  such 
suits,  and  tho  order  of  dismissal  was  upheld 
on  appeal,  and  it  appeared  to  the  Finan- 
cial Coryimissioner  that  the  decision  was  juf5fe» 
the  Financial  Commiasioner  declined  to  in- 
terfere on  revision  applied  for  on  the  ground 
that  the  original  Court  had  no  jurisdictioa 
to  hear  tho  fcuit.  JAIMaL  SINGH  y.  SHER 
KHAN.  5  PR  1808  Eev:- 144  P  L  E 
1903 

87  ('»>  S.  77(3)  (d)-Of  occupancy  rights 
-  Suit  by  a  tenant  for  declaration  that  ho- 
is occupancy  tenant.  139  P  R  1900-110  P  L 
R  1907  col  996  P  II. 

88  S.  77  (3)  (d)— Order  returning  plainfr 
for  presentation  to  proper  <^  ourt— Suit  for 
possession  by  landlord  against  transferee  from 
occupancy  tenant  and  trespasser.  92  P  R 
1902  col  939  PH. 

89  Ss.  77  (3)  (d)  and  100- Jurisdiction  of 
Civil  and  Revenue  Courts  — Suit  for  covipensa- 
lion  for  branches  of  trees  cut  by  def .indant— 
Allegations   in  plai^it. 

It  is  settled  kiw  that  ordinarily  the  queg- 
tion  of  T^iirisdiction  is  determined  by  the 
plaint  and  the  allegations  of  plainiiff,  and 
the    pleas   of    defendant    are    immaterial. 

'The  plaintiff  sued  for  compensation  for 
value  of  branches  of  a  troe  cut  by  tbe  dei^ 
fondants.  Tho  defendants  pleaded  that  as 
occupancy  tenants  they  were  entitled  to  cut 
the  branches.  Tho  IMunsif  found  the  plea 
of  the  defendants  not  established.  Ou  ap- 
peal the  District  Judge  made  a  reference  to 
tho  Chief  Court  for  tho  decree  in  the  caso 
to  be  registered  as  a  decree  of  the  Revenue 
Court. 

Held,  that  the  suit  not  being  cogniz- 
able by  the  Revenue  Court,  tho  d-.^cree  could 
not    be    registered    as  a    decree    of    the  Heve- 

i  nuo  Court.  FAKIRIA  v.  DTTANI  N\TH. 
131  P   W   R 1908-24  PR   1907-26  PL 

j  R  I90S 

1  90,  S  77  (3)  (c)  —  Jurisdiction  of  Civil 
\  Courts--S-tit  for  propi  iet'iry  2)U5.<!e.s5ioH  against 
i  tenant. 

j  Plaintiffs    claimed  proprietary  pos.=essioa 

of  land,  against  their   occupxsicy    tenants    on 

the    ground    that    they    liad    sloppid    paying 

!  plaintiffs    rent    for    nearly     four    years     and 

I  had  got    plaintiffs'    name.-;  rempved   from  the 

revenue    record    as    proprietors    of    the    land 

;  and    had    th^ir   own    names   entered    as  pro- 

i  priotorr, 

I  H  Id,    that    the    suit    was    cognifiablo    by 

I  Civil  Courts  r.U'l  sccMon  77  (3)  (p)  of  the 
1  Punjab  Touftucy  Act  1887,  was  not  applicable, 
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DIN      MLJII  ^MMAD      KH  \N      v.      GlIAZI 
KH\N.   P     r.  R.  34  Of  I90I 

91  S.  ?7- (3.j  [e).- j\ro)iQiigt'(i's  Ibcirs  suing  to 
recover  land  from  viorlgigor's  he.'ir  on  default 
of  yniment  of  stipulaled  rent— Mutation  not 
Oi^plicd  for. 

A  by  a  deed  oE  mortgago,  mortgaged 
to  B  Bomo  land  with  possession,  and  A  agieod 
that".,  lot*  atcrni  of  sIn;  years,  bo  would  bold 
as  toaanfc  under  13  and  piy  rent  ab  a  oortain 
rate.  lu  default  of,  payment  of  root,  bo 
was  to  pay  iiiteiest  at  a  certain  rate,  and  iu 
default  of  redemption  in  six  years,  the 
land  was  c  .asidered  to  bo  sold.  No  inter- 
est or  rtut  bad  ever  been  'paid  nor  had 
the  mortgagee  applied  for  mutation  of-  names 
i,n  h\A  favour,  although  he  was  bound  to 
r»port  the  aco[uisiLion  of  bis  right  by  section 
34  of  the  Land  Revenue  Act.  After  the  death, 
of  A  &  B  and  after  12  years  ba.d  elapsed, 
during  which  no  action  bad  been  taken  on 
the  mortgage,  B's  heirs  sued  A's  heirs  for 
possession  under,  the  deed. 

Held,  that  tlio  mortgagor's  hoirs  did,  not 
occupy  the  position  of  mere  tenants  of  the 
mortgagee  and  that  the  plait. tiffs  were  not 
entitled  to  be  put  in  possession  as  landlord, 
inasmuch  as  the  mere  ex  cution  years  ago 
of  a  documient  of  that  character  not  acled 
upon  in  any  way  and  not  even  brought  to 
the  notice  of  the  revenue  authorities  could 
not  be  held  to  alter  the  status  of  the  ownei: 
into  that  of  the  tenant  of  the  mortgagee. 
NIZAM    V     BUDHAN.     1  P    R  I9O8    Rev. 

=  6  P  W  R  19.08  Rev. 

92  S  77   (3)  (n)-14l  P  li  R  1903.     See   No. 

87  supra. 

93  S  77  (3)  (i)— Suit, by  occupancy  tenant 
for  share  of  price  of  trees  against  landlord; 
45  P  L  U  1905  col  1472  P  II. 

94  S  77  (3)  (i)— Suit  for  jurisdiction  of 
Civil  and  Revenue  Courts — Declaratory  suit 
that  the  kamiany  dues  were  not  payable  by 
plaintiffs.  113  P  L  R.  1905— 67  P  R  1905  col, 
926  P  I. 

95  S.  77  (3,  (i)-See  144  P  R  1907  No  82 
supra. 

96  S.  77(3)  (i)(k)-Suit  by  a  CO  sharer  for 
a  share  in  the  profits  of  a  holding-Civil  and. 
Revenue  ("ouets.     80  PR  1904  col.  1455   P  II 

97  S.  77  (3).(i)  (k)  ~Ser  60,  &4,  63,  68,  67  P 
L  R  190C  No  7  to  13  ;  60,  45  P  L  R  1905  No  12, 
13,  supra. 

98  S.  77  (3){i),(p)-S^e98PL  R  1907-  No 
84  supra. 

99  S.  77{3)(j)-yillage  cess— Suit  to  re- 
cover—Jurisdictic-n  of  Civil  and  Revenue 
Courts.  95  P  R  1907—120  P  L  R  190a  qol. 
1484  P    Id. 

100  S.  77  (8)  (j) -Civil  and  Revenue  Courts 
— Suit  to  declare  that  plaintifis  occnpaucy 
tenants  are  not  liable  to  pay  haq  bua.  33 
P  R  1908   ocl.  1460    P  II. 

lOi  S.  77  (;^)  (j)-O.vil  and  Revenue  Courts- 
Suit  by  a  chanictr  for  recovery  of  hug  scp 
41  P  \i   1903-88  P  W  R  1908    col.    1459    P  II 

iQZ   ^.  77  (3)  tJJ-Civil  aad  Kevei-ue  Courts- 


Suit  for  Kamiana  dues— Whether  suit  cog- 
nizable by  Civil  Court  or  Revenue  Court.  128 
P  R  1908    col.  14-37    P  II. 

103  S,  77  (3;  fj)-Civil  and  Revenue  Courts 
-Suit  against  landlord  for  posaession  claiming 
as  heir  of  tenant.     43  P  R  1901  col.  1455  P  II. 

104  S.  77  (3)  (i)  See  95  P  R  1907  (Foot 
note)  P  453  No  14  supra. 

105  S.  77  (3)  (k)  —  Civil  and  Revenue 
Courts-Suit  by  a  cosharer  for  a  share  in  the 
profits  of  a  holding.  80  P  R  1904  col.  1455 
PII. 

106  S3.  77  (3)  (k),  82  -Sufficient  Gause- 
Ro view— Second  applicatioa  for.  65  P  L  R 
1906,  CO !.    1690   P  I. 

1-07  !^.  77  (3)  (0)  -Civil  and  Revenue  Courta 
—  Suit  on  bond  executed  for  arrears  of  rent, 
41  P  R  1907-80  P  L    R    1908   col.  1459    P  II. 

108.  S.  77(k)^-136  P  LR  1904.  See  No 
40  .supra. 

109  Ss,  80,  (b),  88  —  Remand  —  Appeal 
again:^t  order  passed  by  collector  as  appellate 
Court  lies  to  the  Commissioner  and  not  to 
the  Pinar.cial  Commissioner,  1  P  R  1905- 
Rev. -53  P  L  R  1906   col,  1275  P  II. 

no  .^.80  {iii)~79.  P  L  R.  1903  No  41 
supra. 

111  H.  82,-65  P  L  R  1906.  See  No  10& 
supra. 

112  S.  84  (3)-36  P  Ei  R  1901.  See  No  71 
supra. 

US  S.  34  (5) -144  P  li  R  1.9Q3  No  87, 
supra. 

114  S.  98  (1)— 57  PL  R  1906.  See  No  75. 
suprn. 

115  S.  99— Reference  to  Superior  Gjurt— . 
Jurisdiction  o£  Civil  and  Revenue  Courts. 
63  P  R  1904   col.   1400   P  II. 

118  S.  100. 

There  is  nothing  in  section  100^  of  the 
Tenancy  Act  1887  to  prevent  the  registratioa. 
of  the  decrees  of  Civil  Appellate  Courts  ia 
Revenue  Appellate  Courts,  in  cases  in  which 
it  appears  to  the  Chief  Court  that  the  suit 
instituted  in  and  decided  by  a  Civil  Court 
was  cognizable  by  a.  Revenue  Court  only 
and  a.n  appeal  from  the  decree  passed  by  that 
Civil  Court  has  been  decided  by  a  Civil  Apr 
pellate  Court,  provided  that  the  parties  do 
not  appear  to  have  been  prejudiced  by  the 
mistake  as  to  jurisdiction.  RAO  v.  HAR  DIAL;. 
P  RH  of  190l=S2  P  L.R  1901. 

117.  S~  100=- Civil  and.  Revenue  Courts — 
Proceeding  in  a  Revenue  Court  having 
jurisdiction,  45.  P  R.  1907-20^  P  L  R  1^08. 
col.  1454  P    ir. 

118.  S,  100  (3)— Civil  and.-  Revenue  Courts 
— Suit  by  lambardar  against,  landholder  for 
recovery  ot  arrears  of  revenue  due  by 
landholder  and  paid  by  lambarda.r,  36  P 
L  R    1905    c  1:    1455,   P  II. 

119  S  UO  (l)-.6^e6  144,PLR  1904  No 
22     supra. 

120  Ss  llO.and  111— See  4^Pi;i.R  1901 
No    29    supra. 

121  Ss  110  (1)  (a)  (h),  111— Landlord  and; 
TmauL-  Ej.ciin&nh'QQc.ujjancy  nqhU—Agn^'^ 
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ment  for  ledse  under   old   Tenancy   Act. 

In  1885,  notices  of  cjectmont  were  issu* 
cd  to  the  prusent  plaiiUilTs,  tenants,  by  their 
landlords,  tho  dofoMdants.  in  that  year  Ibo 
plaintiffs  had  not  acquired  under  tho  law 
then  in  force  any  riglits  of  occupancy.  By 
a  compromiso  tboy  eccopfced  a  lease  for  a 
termvjl  years  and  admitted  that  on  the  ex- 
piry of  the  term  they  might  be  ejected  with 
out  compensation.  One  of  the  plaintiffs  was 
a  minor  and  compromise  on  his  behalf  was 
agreed  to  by  his  guardian.  On  the  expiry 
of  the  term  fixed  the  landlords  issued  notices 
of  ej'ictment  to  the  plaintiffs,  on  whoso  be- 
half it  was  contended,  in  a  suit  broiight  by 
them  to  cancel  the  notices,  that  under  tho 
p-resent  Act  they  were  entitled  to  occupancy 
rights  and  the  compromise  in  the  previous 
suit  did    rot    bar  their   claim. 

Held,  that  the  contention  was  not  valid, 
for  the  compromise  was  perfectly  valid  and 
to  the  advantage  of  the  plaintiffs  at  tho 
time  when  it  was  made  and  the  plaintiffs 
were    bound   by   it. 

S'ivib'.c:  That  a  c  nnpromise  like  the 
one  in  dispute  is  iuef!eclual  under  tho  pre 
sent  Tenancy  Act,  being  opposed  to  section 
110  (1)  (a)  and  {b),  but  the  section  cannot 
be  given  retrospective  effect,  and  does  not 
invalidate  agreements  under  which  tenaitts 
divested  themselves  of  their  occupancy  rights 
executed  before  tho  passing  of  the  present 
Act.  P  R,  10  of  1901,  (Hev.).  SO,  44  PL 
R.      190],     referred      to.      RAM     DITTA     v. 

bhola;  SINGH.   I  p  R.  1904  {Rev.)=3i 
PLR1904. 

122  Ss  110  (2)  (a)(6),  111— S^e  12  P  L 
R    1904   No    15   supra. 

123  S  lll--Sale  of  occupancy  rights— 
Preemption.  87  P  R  1901—146  P  L  R  1901 
col  :    804    P  II. 

124  S  Ill-See  44  P  L  R  1901  No  29;  31 
P  L  K  1904  No  121  ;  82  P  L  R  ;i904  No  15 
supra. 

126  Ss.  Ill,  112-76  P.  L.  il.  1903  See 
No.  74  supra. 

126  Ss.  116  (a),  117  and  158  (a)-Suit  for 
a  declaration  that  an  orchard  on  a  portion 
of  the  village  common  land  was  planted  by 
plaintiff  alone  at  his  own  expense.  91  P.  L. 
R.  1908.    See  Pleadings  No.  10. 

Punjab  Act  XVII  of  1887. 
{Punjab  Land  R<:venue  Act  ) 

1  Right  of  a  person  to  apply  for  partition 
under— Civil  or  Revenue  Court.  104  P.  R. 
1900-135  P.  L.  R,  1900  See  Partition. 

2  S.  15-Review^  Financial  Commissioner's 
"poiuer  of  revieioing  his  predecessor's  order. 

Held,  that,  the  Financial  Commissioner 
can  suo  moto  review  his  predecessor's  order 
at  any  time  where  it  is  nect;ssary  to  do  so  for 
the  sake  of  justice.  MUHOMED  HUSSAIN 
V.  AKBAR  HUSSAIN,  3  P.  W.  R.  1908- 

3  S.  16  (4;  P.  R.  1903  (rev.)  See  Pleading^s 
No.  10  and  S.  116  infra. 

4  S.  28-Rulesl77  {Hi)  {b)—di  179-Lam 
bardar— Properly. 


Punjab  Act  XVII  of  1887    (Contd.) 

As  a  general  rnlo  it  is  not  desirable 
to  appoint  a  person  as  a  Iaml)ardar  wlmpe 
prop<Tty  is  not  of  Burficior.t  v.iluo  t(.  serva 
as  security  for  the  revenue  for  which  he 
would  bo  responsible  if  appoint*  d  as  Lam- 
bardar.  JADA  v.  KAJ^DA.  9^  V  \  Ji 
1905.     (See  Lambardar.)  ^'  '"'* 

6  S.  28 -Rule  160,  appointm-nl  of  Zaildar 
—  Appointment  on  apjyeal  by  the  Commissioner 
tnterferencp-  by  Financial  Cornmlssiomr. 

H'ld,  that,  tho  duty  of  Financial  Com- 
missioner in  deciding  an  app-al  in  a  z lildari 
case  is  that  the  decision  made  by  the  Com- 
missioner should  be  upheld  unless  the  man 
he  has  chosen  is  either  unfit  or,  for  some 
good  reason,  ineHgible,  or  is  manifePily  very 
inferior  to  his  rival.  MUHAM!\lA  D  AIURAD 
t;  SXRDAR  BaKHSH.  I  p  W-  B.  1908 
(Uuv.) 

6  Zaildar,  appointment  of  -  Hercditarv 
claim  5  P.  R.  1902  col.  115  P.  II, 

7  S.  31-Bhaya  Chara  village-relation- 
ship—Proof  of  special  custom.  82  P  L  R 
1908  col.  798  P.  II. 

8  S.  37  Ey  sonless  propriator— Alieoatioa 
of  ancectral  land  58  P.  K.  1906  col,  756  P    II 

9  Section  37     {I), 

The  landlords  applied  to  erase  the  names 
of  certain  occupancy  tenaats  from  the  An- 
nual Record  and  to  enter  their  names  as  the 
cultivating  occupants  of  the  land  on  the  alle- 
gation that  the  tenants  had  not  cultivated 
since  the  famine  year  1878,  and  that  the 
entry  of  one  or  more  of  them  as  in  cultivat- 
ing possession  in  1396  97  was  fraudulent  and 
incorrect.  It  was  contended  that  the  occu- 
pancy right  had  been  fxtinguishc.d  under 
section  38  of  the  Tenancy    Act, 

Held,  that  in  cases  like  this  tho  proper 
course  is  to  disallow  tho  mutation  without 
inquiry.  The  olj)ct  of  tho  mutation  pro- 
cedure is  to  briny  the  Annual  Record  into 
accordance  with  facts,  so  far  as  this  can  be 
done  by  a  summary  inquiry.  When  the  An- 
nual Record  has  been  corrected  it  is  under 
Section  44  of  the  Land  Revenue  Act  merely 
presumed  to  he  true,  so  ihat  an  order  in  a 
mutation  case  does  not  finally  scttU  any 
substantive  question  of  right  as  between  the 
parties  concerned,  it  merely  raises  a  pr^^sump- 
tion  in  favor  of  one  side  or  ihe  other. 

When  a  question  of  title  is  in  issue,  e.  g.^ 
whether  the  occupancy  right  has  been  ex- 
tinguished under  Section  38  of  the  Teianoy 
Act,  it  is  ordinarily  the  best  and  safest  plan 
to  refuse  mutation  and  refer  the  parti;33  to 
the  CiviNor  Revenue  Court,  as  the  case  may 
be.  HARNAND  v.  JAMN\.  P.  R.,  1  of 
1901,  Hev. 

9  (a)  S.  37— Landlord  and  Tenant-  Record 
of  rights  — Mutation      proceedings,     Sc^pe  of — 

It  is  beyond  tho  scope  of  mutiti.  n  pro- 
ceeding-^  to  alter  an  entry  with  leg  rl  to  the 
payment  of  rent  when  the  matter  is  in  dis- 
pute.    GUJARKHAN    v.  AMIH  BAZ 

Punjab  Alievtaiijn  of  Lind  Act  (XIII  of 
1900),  Applicablily  of-Mcinbiv  of  agricuUural 
tribe  becoming  Udasi  faqir. 
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A  Jat  having  become  dn  Udasi  faqir 
mortgaged  his  land  to  atiother /agr'r.  A  ques- 
tion arodo  wholhor  the  Punjab  Alionatiou  of 
Land  Act  applied  to  the  case. 

Jleld,  that  the  Act  did  not  cease  to  apply 
to  the  mortgagor  morcly  by  his  becoming 
0.  fnqir.  SANT  RAM  u.  SAllUF  DAS.  4P 
R  1805  CRev) 

10  S  .  37  (2)  — Custora-Pveomption  in  re- 
aped of  mortgages.  11  1*  H  1901  Col.  803  P  II. 

11  Ss.  37  (3),  44  — Custom— Alienation- 
Gift  in  favour  of  one  of  collaterals.  14  P  R 
1901   c)l.    2096    PI. 

12  S7iccessioa-Widow— Collaterals-Right  of 
iuidoiv  of  Urn)  caste,  against  coUaterals-Shaliswal 
Eojpiifs  of  ii'atrhjang  tahsil  of  Aitock  district 
—i'uniah  Land  iievenut  Act  (XVII *of  1887) 
section  44— Presumption — Custom — Chukwar 
Statemeht  of  custom. 

Held,  that  the  plaintiff,  on  whom  the 
onus  lay,  had  failed  to  prove  that  among 
Sahswallloiputs  of  Fafcehjing  tahsil  of  Attok 
district,  a  widow  of  inferior  caste  was  not 
entitled  to  a  life  estate  but  only  to  main- 
tenance iu  the  presence  of  collaterals  of  her 
deceased  husband. 

Hcil,  also  that  as  the  chakwar  statement 
of  custom  prepared  at  the  time  of  settlement 
of  the  Uawalpindi  district,  did  not  form  part 
of  the  Settlement  Record  it  was  not  entitled 
to  a  pre<^umption  of  correctness  under  section 
44  of  the  Punjab  Land  Revenue  Act.  44  P  R 
1907  referred  to.  PIR  BAKHSH  v.  SARDAR 
BANG.    209  P  L  R  1908. 

18  S.  44— Entry  of  mutation  by  tehsildar 
not  presumed  t  >  be  correct  till  it  is  incor- 
porated in  jamabandi.  91  P  R  1902  col.  263 
P  II. 

14  S4i -Entry  in  wajib  ul  arz— Right  of 
adna  maliks  in  lands  submerged  in  river, 
97  P  R  1902  col.  i:6  P  I. 

15  S-  44 — Presuinption  as  to  correctness  of 
entriesin  record  of  rights- Rebuttable  presump- 
tion. 

Where  A  is  in  possession  of  land,  and 
B  is  shown  in  the  Revenue  Records,  pre- 
pared at  settlement,  presumably  after  an 
enquiry,  as  propreitor  with  A,  as  his  tenant, 
in  the  absence  of  any  other  indications,  B 
should  be  presumed  to  be  proprietor  ;  but  the 
presumption  is  a  rebuttable  one,  and  it  afc  osce 
becomes  weak,  even  if  there  be  nothing  more 
than  that  A  and  his  predeccessor  have  held 
possession  under  the  immediate  eye  of  B's 
local  agent  for  forty  years  without  ever  be- 
ing asked  to  pay  rent  or  malikaua  dues  of 
any  kind,  and  without  B's  making  any  open 
assertion  of  his  claims.  THE  SECRETARY 
OF  STATE  FOR  INDIA  IN  COUNCIL  v. 
BABU     ISHUTOSH  MIITTPA.  3  P  t.  1903- 

16  S.    44  14    PR    1901.S3£No    11    supra. 

17  S.  70-Gift -Locus  standi  of  stranger 
to  question-Transfer  of  inheritance  by  colla- 
teral on  the  death  of  the  proprietor.  11  P  R 
1907  col     751    P  II. 

18  S.  70— Gift— Agriculturist-Attachment 
of  fodder,     82  P  R  1907  col.  1163  P  I. 

19  S.  77   (3)  (p) -Gift— Suit  by   lambardar 
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against  land  holder  for  recovery  of  arrears  of 
revenue  duo  of  land.  36  P  L  R  1905  col. 
1455    P   II. 

20  ^-  lll-J«ghir  held  by  a  tenant  as  re- 
prnsentativo  of  the  family.  82  P  L  R  1004  col, 
1917  P  II. 

21  Ss.  Ill,  115  and  117— Jafbir  hold  by  a 
tenant-Suit  for  a  declaration  that  land  in  dis- 
pute is  liable  to  attachment  and  aalo.  4  P 
11  1903  001.  1527  P  I. 

22  S.  Ill,  158- Right  of  a  person  to  apply 
for  partition  under,  decision  of,  can  be  given  by 
Civil  Court,  as  on  a  Question  of  title  under  S, 
158. 

B  applied  to  the  Revenue  authorities  for 
partition  of  certain  land  and  A  and  C  object- 
ed. The  Revenue  Court,  for  the  reason  that 
a  question  of  title  was  involved,  gave  A  and  0 
tinje  to  bring  a  Civil  suit.  A  sued  B  and  U 
for  a  declaration  that  had  no  right  to  have 
the  land  partitioned. 

Held,  the  Divisional  Judge  was  entitled 
to  decide,  and  justified  in  having  decided, 
that  the  defendants  had  no  right  to  apply 
for  partition  because,  the  question,  whether 
a  man  holds  such  an  interest  in  a  plot  of 
land  as  entitles  him  to  ask  for  partition 
under  the  Land  Revenue  Act,  is  a  questioa 
of  title  and  under  S.  158  of  the  Act,  the 
Uivil  Court  can,  in  connection  with  a  parti- 
tion case,  decide  such  questions  of  title.  Pr  A- 
BHU  V,  MAYA.  104  P  R  1906  =  186  P  L  R 
1906. 

23  S.  115—4  P  R  1903.  See  No  20  supra. 

24  S.  116,  117— Jurisdiction  of  Civil  and 
Revenue  Courts-Question  of  title.  46  P  L  R 
1906    col.    1454    P  II. 

25  Ss.  116,  158.     Sec  —Pleadings  No  10. 

26  Ss.  116,  158— Jurisdiction  of  Court- 
Revenue  Court — Revenue  Court  to  try  ques- 
tion of  title — Partition  proceedings.  146  P 
L  R  1902    col.    1473    P  II. 

27  S  117—4  P  R  193.  See  No  20   supra. 

28  S.  158— Jurisdiction  of  Civil  and  Re- 
venue  Court-Suit  by  occupancy    tenants   for 

declaration  of  non-Partibility  of  village 
shamilat,     144    P  R  1907   col    1456    P    II. 

29  S  158   {2) -Question   of  title. 

Where  one  of  the  co  sharers  applied  for 
partition  to  Revenue  Authorities  and  the 
defendant  a  widow  in  possession  of  life  estate, 
consented  to  the  partition  which  was  grant- 
ed and  duly  sanctioned,  a  suit  by  the  rever- 
sioners to  the  widow's  estate  for  a  declara- 
tion that  the  partition  was  not  binding  on 
them  after  the  widow's  death  was  held  not 
cognizable  by  Civil  Courts.  P  R  82  of  1898, 
F  B,  distinguished.  QUL^B  SINGH  v.  Mus- 
sammat  3UKHAN.  8  P  I-  R  1901  =P  R  104 
Of  9001 

30  S.  158-4  P  R  1908.  See  No  24  supra. 

31  S.  158-135  P.L  R.  See  21  supra. 
Punjab    Act  XX  of  1891     Municipal 

Act. 

1  Ss.  2,  226,  92  {6)^122,  164  and  169— Muni- 
cipality— Building.  Sanction  for  erection  of — 
A  person  cannot  be  convicted  of  an 
offence  under  section  169  of  the  Punjab  BIu- 
uicipal  Act  for  not   completing   the   erectioa 
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of  his  building  within  ono  year  from  tho 
dato  of  saticlioti  to  build  givon  by  the  Muni- 
cipality undor  .sL'ciioii  yj  of  the  punjab  Muni- 
cipal Act.  BANWAUI  LATj  u.  THIO  KING- 
EMpEllOllOF  INDIA.  €1  P  L  R  1906-61 
p.  L    P  1906- 

2  6's.  ii,  :JG,  02,  (6)  122,  Wi  and  1()9~-Sanc- 
ti-on  to  huild  granted  be j ore  Act  XX  of  1691 
came  into  force. — Liuiitation. 

Where  saiiction  to  erect  a  building  was 
granted  by  a  Municipality  before  the  Punjab 
Municipal  Act  1891  was  made  applicable  to 
the  Muiiicipality,  the  order  granting  the 
sanction  must  be  treated  to  have  been  passed 
oti  the  dale  on  which  the  Act  came  into 
force  und  limitation  ot  one  year  provided  by 
section  9'2  (6i  of  the  Act  would  apply  to  the 
case.  MUHAMMAD  YASIN  v.  THE  MUNI- 
CIPAL COMMITTEE,  LAHORE.  9  P  R 
1905-14  PLR  1905. 

3  Ss.  2,  26,  92  (6)  122,  16i  and  169  Muni- 
cipality -Diaobiditiice  uf  order— Order  ultra- 
vires  ivJien  there  is  no  urgency. 

The  petitioner  was  required  by  a  notice 
uiadersccUon  122  of  the  Punjab  Municipal 
Act  issued  under  the  authority  of  the  presi- 
dent of  the  Simla  Municipal  Committee  pur- 
porting to  be  undef  section  26  of  the  said  Act 
to  make  c-itain  drainage  improvements  in  a 
house  which  had  remained  in  its  present 
conditiou  for  many  years,  it  did  not  appear 
whether  tlio  nolice  was  issued  in  pursuance 
of  any  resolution  of  the  Committee  or  was 
even  reported  to  the  Commitiee  as  required 
by  proviso  (6)  to  section  23  or  that  the  Com- 
mittee had  in  atiy  way  delegated  its  powers 
to  the  preriidiMil. 

Held,  that  the  noiico  was  invalid  and  the 
petitioner  could  not  be  punished  for  its  dis- 
obedience for  Li'.ere  was  no  proof  that  the 
m-\tter  was  utgeui.  I'CUaN  MAL  y.  THE 
KINGEMPEKOR  OP  INDIA.  92  P  L  R 
1905  =  26  P  R    1900,  (Cr ) 

4  S.  '2(3  -See  (31  p.  K.  1U05,  14  p.  L.  R.  1905 
20  p.  H.  1905  (Cr  )  No.  1  to  3  supra. 

5  Ss.  69  and  02  Restrictive  conditions  ul- 
tra vires  Court  S'l.iing  up  a  now  case,  50 
P  L  R  1J»05    col.  1142  P    11. 

6  Ss.  87,  95,  164,  166  -  Street.  Obstruction  of 
— AcgiiHtal—Bar  to  futuie  prosecution. 

Tlie  petitioners  were  summarily  convict- 
ed of  an  offei  ce  under  section  164  of  tho 
Punjab  Municipal  Act  for  obstructing  or 
encroaching  upon  a  street.  They  were  some 
years  previously  tried  for  and  acquitted  of 
the  same  offence.  There  was  no  evidence 
in  tht  present  case  to  show  that  the  en- 
croachment on  the  street  for  whicn  tho  ac 
cused  were  convicted  was  in  excess  of  the 
encroackiment    tnen     eff^CLed. 

Held,  that  in  tlie  absence  of  evidence 
distinguishing  tho  facts  before  the  Court 
in  this  case  from  those  dealt  with  in  tho 
previous  case,  the  conviction  was  illegal. 
THE  CRoWN  V.  DlNA  NaTH,  63  P  L  R 
1904. 

7  Ss  87,05,  16 M,  169- Vablic  air cct.  Encroach ■ 
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ment  upon— Qjication  of  tide  -  Ox^wh  probandl 
— Voioer' of  Municipal  board  to  cancel  pcrmis- 
sio7i    oiiCQ     granted. 

Dof^'ro  a  p'  rsou  can  bo  convicted  of  an 
ofTonco  under  section  16i  or  16'J  of  i  ho  Punjab 
Slunicipal  Act  it  must  bo  fully  eshibli.shofl 
by  tho  Municipalify  concerned  that  tho 
ground  encroached  upon  by  tho  accused 
and  claimed  by  him  as  his  own  is  a  public 
street. 

Section  95  of  the  Punjab  Municipal 
Act  does  pot  authoriz3  a  Municipality  to 
cancel  by  a  summary  notico  permission 
granted  by  it  to  a  person  to  occupy  a  parS 
of  a  public  street.  THE  CROWN  v.  K\RIM 
BAKHSH,    66  P  L  R  1904 

8  S  92~Pu'  jab  AIu  i;ipal  Act  XX  of 
1891,  section  92— Building  a  chhijja  with- 
out the  sanction  of  the  Municipal  Com- 
mittee. 

Held,  that  where  for  six  weeks  no 
orders  were  passed  on  the  application  of 
the  accused  to  build  a  'chaubiri'  and 
*chajji'  ho  was  rightly  acquitted  of  tha 
offence  of  building  a  'chajji.'  witl^out  tho 
previous  sai  ction  of  the  Municipal  Gom- 
mitiGO.  THE  MUN101P\L  COMMITTEE 
aMRITSAR  u.  MUHAMMAD  BAKHSH.  13 
P  LR1901 

8  (a)— S  92-See  50  P  L  P  1905  No  5 
supra 

8  (b)— S  92  (G)-61  P  R  1905,  14  P  L 
R    1905,  26  P  R    I'JOi  cr:  No    1    to  ^  supra. 

9  Ss  92,95  — Bridging  over  a  drali  —  EreC" 
tiOK  of  a  building  — Ncfssity  of  written  per- 
mission  —Conditional  .sanction  —  Invalid  con* 
dition. 

Held,  th>t  thJug  . 
comes  withm  the  luua 
buiidi;>g,  in  Section  92 
section  is  governed  in 
ing  over  a  drain  by  section  95,  ai>d  :  he  writ- 
ten permission  of  the  Municipal  Committer 
is  necessary. 

ileZcZ,  further,  that  a  Muiiicip  il  Commit- 
too,  while  gran  ling  sronction  to  erect  a  build- 
ing, cant.ot  make  the  suiciion  conditional 
on  the  applicant  doing  someth  :ig  quita 
foreign  to  tlio  ol  i  ct  of  his  applic  iium,  and 
to  the  purpose  a  d  objdc'.  fur  whicli  the  po- 
wer of  sanciion  is  given  by  tho  L"g'-l'«turo. 
DVMODXR  DaS  u.  MUNICIPAL  COMMIT- 
TEE,   DELHI.     P  R  27  of  1901- 

10  Ss.  92,  95  -Scope— tnjecLion  encroaching 
upon  a  street— Implied  sancion  from  sllenca 
for  six  loecks—S.  95--Fj-.crmchnients  attached 
to  neio   buildings. 

Bold,  that  if  one  p.pplias  for  sar.ction  un- 
dor S.  92  of  tho  Act,  for  tho  construction 
of  a  new  building,  wliich  includes  a  pro- 
jection, encroaching  upon  tlie  sireet,  as  a 
part  of  a  larger  buiMing,  tho  building  of 
such  projection  rcquiri  g  permission  io  writ- 
ing u-'d'^r  ^,  05  of  tho  Ac^  ho  cannot  shel- 
ter hims  If  under  saucrion  by  silence  under 
S.  92,  against  action  under  S  95.  The  inera 
fact    that  sauctioa   for  the   ercctiuu   of  a  pto« 


bridging  of  a  drain 
ing  of  erec! i  :n  of  a 
Ac-.  XX  of  ;S9l,  thai; 
ho    matter    ot  build- 
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Punjab  Act  XX    of  1891  Municipal 

ACt     {Could.} 

jeofcion  onoroachifg  upon  a  str-^ot  is  applied 
fcr  arid  inclndid  in  an  appli<^at.ioii  for  tlie 
construoMou  o'  a  hu'ldirg  upon  uiie'e  own 
sito  OKI. rot  extend  tho  implied  sanction  hy 
bile^ce  for  six  wtcks  under  S.  t)2  to  cover 
acts  requiring  vvriMin  8aiic(inn  u'ul'i  S  95 
THE  MUNI  I".,L0OM?NliTPEE0Fi>ELHI 
V.  DEVI  SAH\!.  62  P  R  1907. 
6V'"  for  other  (nets  cul  2fc>l  P  II. 
|«1/S.«.  92,  t>4  Ri^ht  of  adopted  son  iu 
iptural  father's  estate — Jats  of  panipat 
•tial  District  101  P  L  R  1907-100  F  R 
)6  col  773  P  II. 

12  Ss  92,  9i— Election  of  -partition  tvall 
over  tliarra. 

Held,  that  under  Section  92  of  the 
Punjab  Municipal  Act  a  person  must  ob- 
taiu  sanction  of  the  Municipali'y  before 
he  can  erect  a  new  partition  wall  over 
the  tharra  of  his  buildit >g.  BASANT  RAM 
V.   KING    EMf^EROU,  36  P  L  R  ]908- 

13  S  94-100  P  K  1906  See  l^o  H  36 
P  L  R    1908  No    12   supra. 

14  S  9:i—See  63  P  L  R  1904  No  6 ;  66 
P  L  R  1904  No  7  ;  27  PR  1901  No  9  ;  62 
P  R  1907  No  10 ;  36  P  L  R  1907  No  11 
supra. 

(   15r    S    100  -Registration    of   decree   passed 

wy/Ci\i\    Court   as   decree  of  Revenue  Court 

M  P  .L  R    1905   col    1455    P  II 

f  16  S  120— Injunction  iseupd  by  Munici- 
pality—Jurisdiction of  r-ivil  >  ourt  — 58  P  R 
1907-196  P  L  R    1908    col   1338   P  II. 

17  S  120  (e)-Drains- Mn  '-f^ipal  com- 
mittee's powers — Oonditionf*  mr  nction  S 
123—78    P  R  1901  col    455    P  T/ 

18  S  122 -See  61  P  R  1905;  14  P  L  R 
1905  ;    26  P  R  61905  Or.  iio    1    to     8   supra, 

19  S.  16i  Public  street.  Obstruction  of— 
Flocing  of  moras  t  ;.•  a  public  rood. 

The  placii  g  of  licraa  on  public  road  is 
an  obbr-iuctioD  of  a  public  street  within 
the  meaning  of  section  164  of  the  Punjab 
Municipal  Act,  though  the  road  at  the 
epoC  may  be  bread  enough  to  allow  vehicic.^j 
to  pasa  tve"  with  moras  set  there.  THE 
CROWN  V.  GHaSI  ram,  189  Pj,L ''I  1905 
=  45  PR. 906 

20  S.  164-61  PR  1905;  14  P  L  R  1905 : 
26  P  R  1905  Or  No.  1  to  3;  63  P  L  R  1904  No. 
6  ;    66  P  L  R  1904   No.  7  supra. 

21  S  169 — Municipality  -Rrmwal  of  bv.ild- 
i'g-Disubedience  of  illegal  order— Resolution 
passed  at  meeiing  presided  over  by  Assistant 
Commissioner  who  was  not  m  eniber  of  Com- 
inittee, 

Tlie  accused  was  convicted  under  sec- 
tion 169  of  the  Pu!  jab  Municipal  Act.  It 
■vvos  u>^gf^(i  liiatthe  conviction  Wc^s  illegal, 
for  the  c  mmittee  whicli  passed  the  resolu 
tion  in  puisuancaof  which  the  accu^'^d  was 
coiivic'ed,  was  not  properly  consutued  as 
the  Assistant  commissioner  who  sat  as 
president  was  not  even  a  member  of  the 
comraiMee. 

H^ld,    that  the    contention    was     a    valid 
one  and  the  conviction     must    be  get   aside. 


Punjab  Act    XX  of  1 891    Municipal 

Act    {Cu7Lid.) 

THE   CROWN    V.      CHANDA,     184  P  L  R 
1905. 

22  S  169 -See  6'/,  P  R  1905,  14,  P  L  R  1905, 
26  P  R  1905  Cr.  N<j  1  i^>  3  ;  63  P  L  1904  ;  66 
P  L  n  19i)4  No  6,7  ;57  P  L  R  1903  No  16 
S'^tpra. 

23  S  201-Puvjab  Municipal  Act  {XX  of 
1891)  section  201 — Rt vision-  Criminal  Proce- 
dure  Code    {Ad  V  of   lb98)    sec. ion  439. 

Section  20i  of  the  Punjib  Municipal 
Act  XX  of  1891  does  not  authorize  a  magis- 
trate to  realize  by  distress  and  saL;  of 
movable  property  of  a  contractor  arrears 
of  money  due  by  the  contractor  to  the 
Municipal  Committee.  22  Bom  769  referrd  to. 

When  ail  order  to  realize  such  nrreas 
is  passed  by  a  Mngiatrate,  the  Cbiei  Court 
is  competent  on  revision  to  set  it  aside. 
DiN  MUHAMMAD  v.  THE  MUNICIPAL 
COMMITTEE  OP  AMRIToAR.  iSO  P  L  R 
1903^ 

(F)   Punjab   Act  III   of  1893  Govenmement 
Tenant      ot. 

1  Succession  to.  14  P  R  1908  col  1086 
P  11, 

{G)  PuNiAB   Act  XII     of   1896  Epcise  Act. 
1     Contract  — Illegal      contract  —  Licenes* 
transfer  of.     114    ?R  1906 col   275   PI. 

(H)    Punjab  Act   1  of   1898  Geneeai,  Clau- 
ses Act. 

1  Date  on  which  the  act  came  into 
force.     97    P  R   1905      See   Punjab    Act   1    of 

1904   Loins   Limitation    Act. 

2  Vendee  havii  g  superior  right  under 
Punjab  Laws  Act  at  the  time  of  sale  to 
plaintiff  who  is  given  bt-tter  right  by  Pun- 
jab pre  tmpiion  Act.  153  P  L  R  1908  See 
Punjab    Aci   II  of  1905  Pte  empLijn    Act. 

(1)     Punjab  Act  I  of  1900   Limitation,  (an- 
cestral Land   ,\ lienation)  Act. 

1  AiieraLion  of  ancc  'tal  land  — Limita- 
tion—Son  born  sub^pquent  to  aiieuatioa 
108  P  R    1907  col    1746   P  I. 

2  Punjab  Limitation  Act  {I  of  1900) 
Operation     of. 

A  childless  proprietor  mortgaged  the 
land  in  suit  with  possession  to  the  defen- 
dants' father  on  the  4th  January  1887. 
Mutation  wn,s  attested  by  the  Tahsildaroa 
the  8th  April  1887  The  proprietor  died  in 
October  1903  and  his  collaterals  filed  a  suit 
for  possession  of  the  land  in  suit  on  the 
23rd  February  1904  It  was  pleaded  that 
the    suit    was    barred     by      limitation. 

Held,  that  the  plea  was  valid  and  the 
suit  was  b  -red  under  tho  Pu' j  ib  Limita- 
tion Act,  1900,  not  beifjg  brougoi  wiihin 
12  years  from  the  date  on  which  th« 
mortgage  was  attested  by  the  Tahsildai, 
The  Act  was  applicable  to  thj  case  for  the 
proprietor  died  nfter  the  Act  had  come 
into    force.     RASUL     BAKHSH     v.      NaBI 

BAKHSH.  9i  p  '..  ^  iboe. 

3  Czisto7}i—Alie7iation  by  fall  er— Suit    for 
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Punjab    Act  I  of  1900    Limitation 
(Anoestrai  Land  Alienation)  Aot 

vCo/ii.i  ) 

recovery  of  ancestral  land    frm   vrleo   after 
father's    d.Jh. 

T.e  plaiiitiff  su>d  to  recover  possossioa 
of  the  uitid  in  li.puto  om  the  allegation 
that  a  ST-le  of  tho  '...'id  by  his  father  eff -oh 
ed  iu  1853  was  nob  binding  on  him.  It 
was  found  that  the  plaintiff's  father  did 
not  die  until  after  the  2lst  June  1900, 
the  data  of  the  Pu  jib  Limitation  (Ances- 
tral Land  Alienation)  Act  coming  into 
force. 

H<>}dt.  that  the  claim  barred  bv  aliena- 
tion,  JaMAL  UD  DIN.u.  KHUDA  BAKHSH 

44  P  r,  R  1907-25  P  W  R  1907 

4  Rev.  rsioner's    suit    for    posgessloo  after 
widow's  death,     145    P  R  1907    col    1952    PI. 

5  RostrospjoMve      effect     of     aot.     4  P  R 
190-2   col    1872    P  I. 

6  Pu  j  b    Lnnimtion      Act     (I    of    1900, 
Loc')     No   resCKispfctive  eff-ct. 

Hd'l,  by  the  bull  B'l.oh  that  the  Pua- 
^ib  L  mitation  Act  (I  of  i9CJ,  Punjib)  has 
no     retrosp-ict  ve    effect. 

A  sonless  male  proprietor  made  a  gift 
in  1886  in  favor  of  his  da'jght9r  who  ob- 
tained possession  in  1887  and  was  succeed 
ed  by  her  son.  T^he  reversioner  sued  for 
possession  on  the  27th  \ugust  1902,  the 
proprietor  having  died  within  twelve  years 
before    the   institution  of  the    suit. 

Held,  that  the  suit  was  governed  by 
Indian  Limitation  .ct  XV  of  1877  and 
not  by  Punjab  Limitation  Act,  I  of  1900, 
Punj...h.  .-H  B  D\D  v.  RAHM  \r,  88  P  L 
R   i90i  =  G0  P  R  1904 

7  Art  2- Ketro&pective  effect.  39- P  R  1901 
ool.  1610  P  II. 

(j)  Punjab  Act  IV  op  1900  Descent  op  Jagirs 
Act. 

1  S.  8  (3)— Assignment  of  Land  Revenu- 
Subassignment.     117PR1907    ool.  1162  P  I. 

(k)    PcMJAB  Act  XIII  of    1900  Land  Alie 
nation    >ct. 

1  S  1  —  RetiOS'peclive  effpxt  of—V''ndor  and 
purchaser  — Sale— Time  fur  delivery  of  posses 
sioii. 

The  provisions  of  the  Pu-^jib  Alienation 
of  Land  Act  do  not  apply  to  transactious  oom  ' 
jleted  before  the  Act  oam)  into  foroe^  and  a  j 
8U.1  f  n-  p  )s^es-sion  of  land  is  not  barred  by  I 
the  Ac-  whe..  right  to  claim  pfossession  had  : 
accrued  before  the  Aot  came  into  force. 

Wh  ti  the  sale  ueed  does  not  fix  any  time 
for  deliv  ri  ig  p.-)sg^33ioo  by  the  varid)r  to  the  '' 
vended,  in  the  absence  of  any  spooial  agree  I 
ment,  it  m^y  fairly  be  presumed  that  it  was! 
iniedt;d  to  diliv  i-  possession  within  reason-  ' 
bMj  lime.  SUND-AR  LaL  y.  RAM  SINGH.! 
10  P  R  1907. 

3     Applicability  of— Member  of  agsiicullural  '■. 
tribe  b-cvilhcj    Udasi  ft.qir.  j 

A  Jat  having  become  au  Udasi  faqir  mort-  j 
gagud    bis  laud  to  another /ogir.     A   auestion 
arose  whether  tna  Punjab  AUeuafcioa  of  Land 
AQt  ap f  lied  to  the  Qauiu> 


Punjab  act  XIII  of  1900  Land 
j         A^ianatiOD  Act.    {Gontd,) 

I  Held,   that  the  Act  did  not  ceaoe  to  apply 

I  to  tl."  inor  ^Hp;rr  merely    by  his    becoming    a 
1  f<qtr.      SANT  1<,^  .1    v.    SaRUP  DAS.      6   P   R 

I  1905  (Rev  )  =  G2  PL  P  i908 

4  Moi:>j.ige  in  favmir  of  ugricnUurist—AL- 
I  legattuii,   that   the   mort<j>ge     tyat    intended   in 

favour    of  non    agricultural    money  lend  rs-^ 
Validity  ofviortg/ij. 

The  Civil  (Jourta  cannot  refuse  to  ea- 
fo»ca  am-  r-.gago,  perfectly  Ugal  on  the  face 
of  it,  exf-'cnted  i  favour  of  an  agriouli urist 
on  the  mere  assumption  t '.at  the  ni^r^gage' 
was  intended  for  the  b  nefit  of  certain  a m- 
Jgrioultural  m.ney  lend  rs,  who  are  prohibit- 
ed, by  the  Punjab  Land  Alienation  Act  (XII 
i  of  1900).  from  tHking  a  mor'^ago  and  obtain- 
iig  possession,  unless  it  is  itj  one  of  the  forma 
specified  in  the  Act.  JAHaN  KHAN  v 
DALl.A  KHAN.     142  P  R   1907- 

5  Mo'lgmjo  hii  louy  cfcoiidi'-'  al  sale— Re- 
fennce  to  ColleCw  i)t  necejsa>y  whe'i.  after  prO' 
ceedings  tinder  llga'^tion  XVlI  of  1806  the 
mortgage  has  cpis-'d  to  exist  or  the  mortgagee 
abandons  con  liion  as  to  mortgage  optraimg  as 
sale. 

'*•  -dienee  to  the  Collector  under  sec- 
tioi  >>n'  lo  Punjab  Alienation  of  Land  Act 
is  no-t  uecessary  when  the  mortgagee  aban- 
dons the  condition  in  a  mortgage  by  way  of 
conditional  sale  as  to  the  mortgage  operat- 
ing as  a  sale,  or  the  m-ortgag-e  no  longer  sub. 
8i::ts  after  proceedings  under  Regu'atioa 
X  VII  of  1806  have  been  regularly  held  and 
the  year   of  grace  has    exp  red. 

In  a  suit  for  possession  in  which  tho 
plaintif!  claims  that  there  was  no  valid  m r)rt- 
gagQ  or  the  mor'giga  has  ceased  fo  exist,  the 
Court  should  acijudicato  the  qupstion  and 
pass  a  decree  according  to  its  duiermimuioa 
of  the  matter.  The  d^-cre'^  will  be  open  to 
appf»al  in  the  ord'nar>  cour.se.  If  tb-  <-ourt 
determines  that  the  mor^g^g^  is  still  subsist- 
ing reference  must  be  midi  to  the  C  )l]totor 
under  the  Punj  lb  Alienatio  »  of  LaaJ  Act. 
'1  he  order  making  the  reference  to  bhe  Gol- 
lejtor  is  not  itself  appQ'ilabli\  but  stands  or 
falls  with  the  decree  of  tho  Court  wh'ch 
makes  ife.  MELA  RAM  u.  KLMAN.  38  P  R 
190&. 

6t  Sp''Cffic  performance  of  contract  of  sale 
ciifered  in'obf<irp  pissi^.g  'f  Pnnjob  Aiiena' 
tionof  Lan^  AeL  {XIII  of  1900)  not  barred  by 
the  Act. 

Hell,  tb  kt  a  suit  for  specific  p*  rforraance 
of  a  coiitr;ict  of  sale  of  land,  onterod  into 
h'  fore  tho  date  the  Puiijib  Alier.atici)  of 
i.indAot  cam^  into  force,  filed  after  that 
dite,  is  maintainable  and  pissuasion  of  the 
land  c-an  be  allowt  d  to  the  plaintiff  without 
regard  to  the  pr  ^visions  of  the  Act.  HARI 
CHAND-u    BURA    M^L.     27  P  L   R    1908- 

7  S-uit  tot  ejectment.  24  P  L  R  1907  cuh 
117   P  I 

8  Puuj'b  Aliennhion  of  Ixnnd  Act  (XIlI 
nf  1900)  Mor'gaga  i».  favont  .»/  ng>  70(111117 Lit 
b^nefuing  moitgagor's  creditors- Duty  to  e7i- 
/o»cfl 

Where  lUe  Uivuiouul  Judge   refu^od  to 
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Punjab  act   XHI  cf  1900  Land 
Alienation  act    (Contd.) 

decree  possession  of  ruoi  tgagcd  propDirty  in 
favour  of  ihii  mortg  gcc  who  wns  rot  debarr 
ed  from  tnlcing  the  movtgago  hy  tho  pro- 
visiont;  ( f  Ihc  Tui  jah  Mionation  of  Land 
Acl.  and  liad  agrood  to  pay  picvi^us  dfbts  of 
tlio  niorlgagur  ard  gave  icabon  thai,  the  Act 
cai.iiut  be  poimittcd  lobe  circumvented  by 
rival  luonoy  lenders. 

ll'ld,  tiiat  tho  Divisional  Judge  was  clear- 
ly vaoi.g  in  refusing  t,ho  tUcier  on  the 
ground  stated  by  him  JAHAN  KHAN  v. 
DaLLa  ham.    48  P  L  R  lb08- 

9  Pre  om])ti(Mi--('.laiman  t  not  entitled  to 
V>uy  land  without  sanction  of  collector  under 
I'u;  jab  Alienation  of  Liand  Act.  15  P  R  1905 
ISce  pr(   cmpLion    sale  by  morigage. 

10  IMottgngo  by  way  of  conditional  sale 
to  tigriculiuiist-  Heferoiico  to  collector  when 
necL.ssaiy.     5  P  U  1905  c   1  2090   P  1. 

1  (a)-  S.  2  (3)  fd)  Crop=-Land.  14  P  R  1905 
col.  722  r  11. 

2  Ss.  2  (3),  3  (2)- Crops-Sale  of  usu- 
fructuary   murtgage.     14    P  R  1905   col.    1491 

rii. 

8  Si'Cliuns  2,  (3)  and  9— ''Land''—  Mortgage 
by  ivoy  cf  coitdiiiunal  sale   of  vcc7t.pancy  rights, 

Occupar  oy  rights  are  '■  lard  "  within 
the  meaning  of  section  2  (3)  of  the  Punjab 
AlieiiatioH    uf  Land   Act. 

Aud  v^LClioti  9  o[  the  Act  applies  to  mort- 
gages by  way  of  ootiditioi  al  bale  of  occu- 
pancy rights  GAIINA  v.  SOHAN  LAL.  H 
PE.  1904  =  44  P  LR1904. 

4  S.S^Mouey  h-.nder.  Alien alion  to- San ctioji 
tf  Dcpii.iy  C  vnnissioner — Muuitio-n  of  names- 
Financial  Co-iniiiis^iwner's  Circular  L titer  No 
3.4.41,  dal(d  b  k  J-aun     1901. 

In  the  case  ol  an  alieijation  to  a  money- 
lender the  iievfi  ue  Officers  bhuuld  abide 
by  tho  following  directions  as  supplemen- 
tary to  iliotic  ccnitaiied  in  Financial  Com- 
missioner's Circular  Letter  No.  3441,  dated 
5th  June  1901. 

The  money-lender  may  be  (1)  a  member 
of  an  agricultural  tribe,  or  (2)  an  agricultur- 
ist within  the  meaning  of  section  2  (I)  of 
the  Act,  or    (3)    some    other     persons. 

If  t)ie  money  lender  falls  under  the  third  I 
cattgory  there  is  no  difficulty.     The   instruc- 
tions ot  the  Uircular  letter   apply  without  ex- 
planation. 

If  the  money-lender  is  a  member  of  an 
agriculiUKal  tribe  and  of  the  same  tribe  or 
a  tribe  in  the  same  group  as  the  alienor,  the 
sanction  of  the  Deputy  Commissioner  to  the 
traupaction  is  uot  required.  Nor  is  it  requir- 
ed if  the  money-lender  is  an  agriculturist 
within  the  meaning  of  the  Act  holding  as 
such,  land  in  the  village  where  the  laud 
alienated  is  situated. 

"Where  the  Deputy  Commissioner's  sanc- 
tion is  not  required  his  pit. per  course  is  to 
inform  the  parties  accordingly  and,  so  far 
as  proceedings  under  the  Alienation  of  Land 
Act  are  concerned,  to  consign  the  case  to  the 
record-room.  But  if  mutotion  of  names  is 
applied  lor  it  should  be  granted  or  refused  oa 


Punjab  act  XIH  of  1900  Land 
Alienation  act    {Conid.) 

general  grounds  and  not  refused  for  any 
reason  arising  out  of  the  Alienation  of  Land 
Act  or  the  Financial  Commissioner'a  Circular 
letter. 

On  the  other  hand  if  it  is  found  that  tha 
motley-lender,  though  a  member  of  an  agri- 
cultural  tribe  is  vo[,  a  membur  of  the  same 
tribe  as  the  alienor  oi'  of  a  tribe  in  the  same 
group;  or,  though  an  agriculturist  within  the 
iX'oaniug  of  the  Ad  does  nob  as  such  hold 
laud  in  tho  village  where  the  land  ulieuated 
is  situated,  then  paragriiph  11  (viii)  of  the 
Circular  Letter  of  5Lh  Jane  1901  appliea 
wiLcut  e:^planatiou  as  in  tho  case  of  "  (3) 
some  other  perbon  "  dealt  with  above.  WAS- 
ANDA  Ram  v.  RUSTAM.  5  p  R  i804 
(Rev.) 

5  S.  5  (3),  5- -Gift  hy  father  in  favour  of 
daughter — lisjusal  of  sanction  by  Defuly  Com- 
missioner — Revision. 

Held,  th&i  &.  member  of  an  agricultural 
tribe  should  not  be  deprived  of  the  privilege 
of  gifting  his  land  to  his  daughter,  meruit, 
because  she  has  married  in  another  districy 
A  sanction  granted  under  section  3  (3)  of  Act 
XIII  of  1900,  simply  means  that  Govern- 
ment has  no  objection  to  the  alienation, 
but,  as  provided  under  section  5  of  the  Act, 
it  does  uot  touch  the  questions  relating  to 
the  reversionary  rights  in  the  land. 

Qucsry: — \yhether  in  such  a  case  sanc- 
tion of  the  Collector  is  at  all  necessary  ?  {a}. 
MUSSAMaT  bAIRAN  v.  OHi^NA.  §  PW 
R  1908  Rev. 

Reference :~-82  P  R  1900,  R. 

6  S.  3  (3),  9— Order  of  Deputy  Commis- 
sioner  granting  or  refusing  sanction  to  per- 
manent alienation  of.  land.  4:  P  R  1908 — 
See  Pleading    No.  10. 

7  S.    3  (2)  14  P  R  1905— See  No.  2   supra. 

8  S,  5-8  P  W  R   1908— See  No.  5  supra. 

9  S.  9 — Mortgage  in  form  not  permitted 
by  Act. 

H.  and  I.  jats,  mortgaged  certain  landa 
and  houses  to  H  aud  L,  The  mortgage  w^a 
a  collateral  one  and  contained  provisions 
intended  to  operate  by  way  of  conditional 
sale  and  enforceable  if  the  principal  of  tha 
debt  was  not  paid  within  two  years.  The 
principal  was  not  repaid  and  no  steps  were 
taken  to  enforce  the  conditional  sale,  but  by 
agreement  o£  the  patties  the  mortgagees 
entered  into  possession  of  the  land  and  the 
mortgagors  took  the  land  on  lease  from  them 
as  their  tenants.  The  parties  applied  for 
mutation  of  names  which  was  refused.  The 
Deputy  Commissioner  apparently  held  that 
the  exchange  of  possession  amounted  to  a 
fresh  mortgage  in  a  form  not  permitted  by 
the  Punjab  Alienation    of  Land    Act. 

Hdd,  that  though  there  was  no  fresh 
mortg:-  ge  the  mutation  of  names  could  not 
be  allowed  for  the  case  was  such  that  the 
position  of  the  parties  was  not  in  accordanc& 
with  the  policy  of  the  Act,  which  on  behalf 
of  members  of  agricultural  tribes,  aimed  at 
the     excision    of    conditions     iatsiided    tCb 


H 


(     2249    ) 


DIGEST  OF  CIVIL  CASE3 


I     2250     ) 


Punjab  act  XIII  of  1900   Land 
Alienation  act    (Conid) 

operate  by  way  of  cooditional  sale.  In  3uch 
a  oaso  the  mortgagoea  should  bo  put  to 
their  election  under  Hcotioii  9  (2)  of  the  Act 
and  if  thej  ugree  the  mortgagecB  should  re- 
main in  possession  and  the  mortgagors 
should  continue  to  be  tlieir  tenants,  and 
mutation  of    names  bo    effecltjd  under  seclion 

37  (b)  of  the  Land  Uevonue  Act  TlAllJAS 
V.    HARDITTA.     7    P  R    1903    ReV- 

10  S.  9  —  Decree  in  accordarice  with 
award  — Validity  of  reference  by  guardian  of 
minor  without  court's  sacetion.  -1  P  R  1907 
col :    120G  P  I. 

11  S  9— Mortgage  by  ivay  of  conditional 
sale — Reference  to  Collector  not  mcessary  when 
after  'proceedings  under  Regulation.  XVII  of 
1806  the  viorlgage  has  ceased  to  exist  or  the 
mortgagee  abandons  conditio^i  as  to  mortgage 
operaiivg   as  sale. 

A  reference  to  the  Colli  dor  under  sec- 
tion 9  of  the  Punjab  Alienation  ui  Land  Act 
is  not  necessary  when  the  mortgage  abandons 
the  condition  in  a  mortgage  by  way  of  con 
ditional  sale  as  to  the  mortgage  operating 
as  a  sale,  or  the  mortgage  no  longer  subsists 
after  proceedings  under  Regulation  XVII 
of  1606  have  been  regularly  held  and  the  year 
of  grace  has    expired. 

In  a  suit  for  possession  in  which  the 
plaintiff  ciaima  that  there  was  no  valid  mort- 
gage or  the  mortgage  has  ceased  lo  exist,  the 
court  should  adjudicate  the  question  and 
pass  a  decree  according  to  its  determina- 
tion of  the  matter.  The  decree  will  be  open 
to  appeal  in  the  ordinary  course,  If  the 
Court  determines  that  the  mortgage  is  still 
subsisting  reference  must  bo  made  to  the 
Collector  under  the  Put. jab  Alienation  of 
Land  A&t.  The  order  making  the  reference 
to  the  Collector  is  not  itself  appealable  but 
stands  or  fal>s  with  the  decree  of  the  Court 
which    makes   it.     MELA    KAM    v.  KIMAN. 

38  P  K,   1905 

12  S.  9 — Appeal  to  Divisional  Court  as  Dis- 
trict Court.     89  F  L  K  1905  col   610  P  II. 

13  S.  9  (3)-  Mcitgoge  by  conditional  sale— 
foreclosure  proceedings  —  Suit  for  possession 
after  expiiy  of  year  of  grace—  Necessity  of  re- 
ference  to  Deputy  C'  tnmissioner. 

Section  9;  of  the  Punj  b  Alienation  af 
Lpnd  Act,  1900  does  not  apply  to  a  suit 
brought,  by  a  quondam  mortgp.gre,  who  is 
out  oi  posseSv-ion,  to  bo  put  in  possession,  as 
owner,  when  Lhe  year  of  grace  ixpired  be- 
fore the  Act  came  into  force  and  proceedings 
under  Regulation  XVII  of  1806  were  beld 
validly  (J  R  No  Id5  of  1902  overruled  P 
R  103  of  1901,  S  C  120  I'  L  R  1901  ;  5  \V  N 
Cal.  888,  4  and  5  N  W  I'  H  C  R  358  ;  26  P 
R  1902,  S  C,  26  P  L  R  1902  ;  47.  P  R  l-90>2,  S 
C  77  P  L  H  1902.  referred  lo.  IIvMNaTH 
V.   KtROUl    MaL      58  P  R    1904 

14  S  9— Duty  to  give  intimatian  of 
absence  of  bad  cba>acLers  from  village.  20 
P  R  1903  col    1811    P  II. 

16  S  VJ-  IMorigage  by  conditional  sale 
5i   r  R  190J  col    18U    P  U. 
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16  Sections  9  (2),  19  and  '//d  -Mortgage 
by  ivay  of  conditional  sale  -  Surrender  of 
condition  as  to  conditional  sale  — Mutation 
of   names. 

The  parties  to  a  mortgage  by  way  of 
oonditioniil  sale  entered  into  befuro  the 
Pur  jib  Alienation  of  Land  Act  came  into 
forco  agreed  that  possession  should  romaiu 
with  the  mortgagees  (who  were  not  agri- 
culturists), and  the  mortgagors  should 
occupy  the  land  atr  tenants.  They  applied 
for     mutation    of    names. 

Held,  that  since  the  oase  was  such 
that  the  position  of  the  parties  was  not 
in  accord'inco  with  the  policy  of  the  Pun- 
jab Alienation  of  Land  Act  mutuLion  of 
names  should  not  be  aancLioned.  In  such 
a  case  elfect  may  be  given  to  the  transfer 
when  the  mortgagfes  agree  ihit  th-.;  condi- 
tions intended  to  operate  by  way  uf  cjudi- 
tional    sale    be    struck    out    of    thedeeJ. 

The  period  of  a  mortgage  by  way  of 
conditional  sale  made  before  the  Act  cimo 
into  force  and  still  subsisting  is  tjot  to 
be  altered  if  th»  mortgagee  agrees  that  tho 
sale  condition  shall  be  excised.  HaRJAS 
V.    HARDITTA,    79    P  L  R  1904- 

17  S  9  {3)- Section  9  (3j  <f  tlte  Punj-ab 
Land  alienation  Act  Applies  only  to  proceed' 
in gs  prior  to  suit  and  to  suits  instituted,  a hd 
possibly  pending,  after  the  act  came  into- 
force. 

Where  the  suit  was  decided  in  July 
1900,  the  decree  of  the  Lower  Appellate 
Court  was  passed  in  November  1900,  and 
appeal  to  the  Chief  Court  was  filud  ia 
Jauuary  1901,  before  the  Ac;,  came  into 
force,  held  that  the  above  clause  was  cot 
applicable  to  the  oase.  HORBHAGWAN  u» 
SHAMUN.    94  P  RI90I. 

18  Section  9,  Clause  3.  —  AppHcabilUy  cf 
— '  Proceedings  ' — '  Suit.  ' 

Section  9  (3)  of  the  I  unjab  Alienatioa 
ol  Land  Act>  does  not  coritemplate  that 
in  the  oase  of  an  appeal  ponaiug  whau 
the  Act  was  promulgated  the  matter  iu 
dispate  should  be  referred  to  the  Deputy 
Commissioner,    for     disposal     by    him. 

The  word  'proceedings'  in  section  9> 
(3)  clearly  means  proceedings  under  Regula- 
tion XVII  of  1806,  for  seivi&o  of  notice 
on  the  mortgagor  with  a  view  Lo  lore- 
olosure»  and  where  such  proceedings  aro 
pending,  that  is,  when  the  year  of  •grace 
has  not  expired  the  mortgJige  is  necessarily 
current  and  the  Di-puiy  (3ommi^slonl-»  cau 
exercise  his.  functions  ui  dor  Sub  sectioa'.2. 
Where  the  ytar  has  expired  they  are  no 
longer  pei;ding  aiid  the  Deputy  Commis- 
sioner can  only  act  if  in  the  suit  tho 
foreclosure  proceedit  gs  are  declared  b*xd 
which  aim)Uiita  to  declaring  the  morigago 
to    be     subsisting. 

The  ward  'suit'  moDLioued  iu  tho 
second  part  of  the  Subsection  9  does  not) 
it  c'ude  appeals  and  may  also  i elate  ta 
Qthei:    mattois   tUt^u    the    lor^iuluaure    of    tihO: 
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conditional  sala  eg,  Ihoi'j  may  bo  a  condi- 
tion 09  to  taking  posao.ssioi\  in  a  mortgage 
of  tlio  kind  witliuu  f..n;-lo3ure  and  the 
BUit  may  be  io  ui.luro  .uoh  a  condition. 
A  Court  has  no  pvjwor  to  make  tho 
reference  when  the  suit  was  instituted  be- 
fore the  cuming  into  force  of  the  Act. 
JAG  AN  NATii  V.  F\ZL\,  23P  L  R  1903- 
19  Secdoii  9  (3)—Movlgagi'  by  way  of  con- 
dUional  sak-- liefer e}ice  to  CoiUcior.  Necea&'Uu 
of. 

When  in  the  case  of  a  mortgage  by 
way  of  conditional  sale  a  notice  of  fore- 
closure has  been  duly  served  on  the  mort 
gagur  and  all  necessary  rules  complied 
with  the  mortgage  ceases  to  exist  at  the 
expiry  of  the  yi-ar  of  grace  and  the  pro- 
prietary right  in  the  land  mortgaged  vests 
ipsofacto  in  the  mortgag.^e  who  becomes 
ow!)er  without  it  bei'  g  necessary  for  such 
mortgagee  owner  to  bring  any  other  fur* 
th.r  bu  t.  Section  9  of  the  Pu'  jib  Aliena 
tiou  of  I  and  Act  does  not  apply  when 
there    is    uo    subsisting    mortgage. 

In  a-iy  p  irlicular  suii'  for  possession  on 
the  ground  that  the  mortgagor's  title  has 
been  extinguished  by  foreclosure,  it  is  to 
be  decided  in  the  suit  whether  or  not 
foreclosure  has  actually  b-en  completed 
according  to  law.  NaTHU  LAL  t>.  J AFER 
go  PR.  1905.  =  77  P  LR1905. 

20  Mortgage  by-By  a  persou  not  a 
membf^r  of  an  agricultural  tribe.  G4  P  R 
1906  col    1759   P  I. 

2i  Refusal  by  Deputy  Commissioner  to 
act  after  mortgagor  refused  his  proposal. 
97  P  R  1907    col    1760    P  II. 

22  Section  Hi  (I) -Sale  of  land  belonging 
to   an    agricidtwia— Confirmation    of   sale. 

Held,  that  under  section  16  (1)  of  the 
Pu  jib  Alienation  of  Land  Act,  the  District 
Judge  was  not  justified  after  the  Act  had 
come  into  force  la  confirming  the  sale  of 
laud  belonging  to  the  judgment-debtor  who 
belonged  to  an-  agricul  ural  tribe,  though 
the  sale  had  taken  place  before  the  Act 
had  come  into  force.  GULAM  QaDIK 
KHAN  V.  BaWA  GURBaKSH  SINGH,  45 
PR  1902  =  42  PL  R  1902. 

23  S    16    (1)— Suit    for  a    deelarafiou  that  i 
land    in     dispute    is     liable     to     attachment 
and    sale.     4    P  R     1903   col    1527  P  I. 

,24  S  19-4  P  R  1908  (rov)  See  No  6 
Bupra. 

25  S  19    79  P  L  R  1904  See  No  16  supra. 

26  S  21 -Punjab  Land  Alienation  Act 
(I  of  J900),  as  a  iendcu  by  Act  I  of  1907 -Sec 
ti07i—  21  -  Decree  passed  in  violation  of  the  Aet 
'^Procedure. 

A  decree  for  possession  of  land  was 
passed  in  favour  of  plaintiffs  without  re- 
gard to  the  provisions  of  section  a  ©f  the 
Punjab  Laud  Alienation  Act.  In  execution 
of  the  decree  possession  of  the  land  was 
delivered    to    the    plaintiff.'? 

The  plaintiffs  sued  again  for  possession 
alleging  a  subsequent  ouatei:  liQm  the  laud 
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hy  the  defond.infc.  The  fi.-oree  passed  in 
the  former  .'Miii,  was  treated  ;i.8  a  nuliity 
and  tho   su.i    was     dismissed. 

Bdd,  that  the  fact  that  t!ie  deoiee 
was  pa8-!«d  in  violation  of  the  terms  of 
the  Pun  jib  Land  Alienation  Act  did  not 
render  u  a  nullity.  The  decree  was  opea 
to  appeal  or  revision  and  unless  set  aside 
could    not   bo    treated   as   a    nullity. 

Held,  also,  that  the  dofeof,  in  the  oasa 
was  provided  for  by  section  9  of  Act  I 
of  1907,  amending  the  Pui.jab  Land  Aliena- 
tion  Act,  that  the  p.-oper  course  to  ba 
adopted  in  such  a  case  is  to  brin«  the 
former  decree  to  the  notioo  of  the  Deputy 
Commissioner  a-d  await  for  the  prescribed 
two  months  any  aoli^M  fcak;'i  by  i.im  unuor 
sectiou  21  A  of  the  Act.  I;  !.o  tak  >-!  ic'^lon 
theo.urse  of  the  .^uitshould  be  determined 
by    any    alteratiou  made    in    tho    decree. 

If  he  takes  no  action,  the  suit  must 
be  disposed  of  on  the  uodersUr.ding  i.hafc 
the  decree  is  a  valid  ooe.  DARYV  DITTA 
t;.    MANA   SINGH,   219   P  L  R  I90a. 

S7     S    2a  -  79    P  L  R  1904  See  No  16  supra. 

(m)     Punjab   Act  1   of   1904   Loans  Limita.. 
TiOM  Act 
1     Duteoii  lohich  the  Act  canu  into  force. 

The  PuMJtb  Loans  Limitation  Act,  1904, 
came  into  force  on  the  23rd  June  1901.  Where 
the  limitation  for  a  suit  under  Indian  Limi- 
■  tatioa  Aot,  1877,  has  expired  before  that 
date  the  claim  is  not  revived  by  the  opera- 
tion   of  the  former  Act. 

The  data  of  first  public^^,ion  of  the  Pun- 
jab Loans  Limi.atiou  Aot,  ig-Dl,  as  given  ia 
the  Act  published  in  the  Puujib  Record  is 
erroneous,  80  also  is  the  date  given  in  the 
Act  published  by  the  SuperintHndprit  of  the 
Government    Press,  Puu}^,b.     KAHN  SINGH 

"k^Mkl  '^^^'^^'  i5  p  L  R 1906 =a; 

(n)     Punjab  Act  II  op  1905  pre  emption  Act. 

1  S..  l-Apphcability  of  ihe  Aci— Si^ie  com 
pleted  before  Pre  emption   Act.     90  P  R  190a 
col  808   PII. 

2  M  mb.'r  r./  ,)i  agricultural  frifi^— Mah* 
tams     /  Muz  iff  rqi  h  T>i^>  >  ict. 

Bdd,  that  M^ihtums  i>i  the  Muzaffargarh 
District  do  not  belong  to  an  ag-icuir.ural 
tribe  for  the  purposes  of  Pro  em^)ti  >a  Aot 
SONUN  u.  RQP  \N  BaI.  4m  »V  q  190S 
=  143  P  L  R  1908  =  24  P  R  19i}8 

3  S.  1  -Preemption—Rights  of  msmbsrs  of 
vendor's  tribe   and   otherV   agriculturists. 

Hddy  that  under  Section  11  of  the  Pun- 
jab Pre  euiptiou  Act  a  member  of  the  ven- 
dor's triba  has  u  riup.rior  rigat  of  pee  erup- 
tion to  thai  of  an  agri-julturist,^  as  defined  iu 
Section  2  of  the  Punjib  Alienation  of  Laud 
Act.  MAHMUDu,  NITR  AHMAD.  TQ  P  W 
R  1907  =  107  P  il  1907  =  174   P  L  K  1908- 

4  S  i  R'^tiospective  effect  of-Paiijab  Gene- 
ral Cl(ius.es  Act  {1  of  1898),  Section  4—  Vendee- 
havtng  superior  right-  andr-'  Pwjab  JLaw^ 
Act  at  the  time  vf  sale  to  plaiu-iiff  toho  is  given 
bUier  right  by  Punjab  preemption  Act* 
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Held,  by  the  Full  Bei  ch  that  when  the 
vendee  hnd  a  supei  ior  right  of  pro  emplion 
UT'dor  thePuij  b  Law:;  Act,  1872  to  i.ho  plain- 
tiff claiming  pio  omp'  ion,  the  saving  clause 
of  Section  2  (.T)  of  tliu  Pu'jab  Pre  emption 
Act,  1905  protects  him  as  against  that  plain- 
tiff, nven  if  the  plaintiff  has  superior  rights 
under  the  Act  of  1905. 

hfr  Clntk,  0  J  and  Rrid.  J  [Johnstone,  J 
dif.sentipiite  )■  That  the  priorities  given  by 
Section  12  of  the  Putj'b  Preemption  Act, 
1905,  ore  a['plicable  to  a  claim  i.o  the  right  of 
pre  rmp'ioii  with  r^'o»-(  nco  lo  a  sale  execut 
ed  before  the  pMSPing  '■''  that  ■^c^  Abas  Ali 
Shah  V  Sher  Zman  i2  PR  1908  S  0,122 
P  L  H,  1908    doul>teo   by  Johnstone,    J. 

The  verdee  who  was  first  cousin  of  the 
vendor,  a  Mnhojav,  was  a  joint  co-sharer 
wiib  the  vendor  in  the  K^/ia^c,  and  the  plain- 
tiff, who  was  Jat  ngriculturist,  was  occu- 
pancy tenant  of  b  p^rt  of  the  land  in  suit. 
Thti  sale  was  effected  before,  and  the  suit  was 
infitit  ted  after,  the  Pre  emption  Act,  1905, 
oame  into  force 

Hii<i,  bat  tbo  suit  must  be  dismissed. 
SUPTA  V.  FATRH  ^'HaND.  18  P  W  R  1908 
=  17   P  ?^  1908  =  158  P  f  R  1903. 

5     S.  l-Rf-iruspeciive    effect  of. 

Held,  that  the  Tunjab  Pre-emption  Act 
has  retrnsppctive  effect,  Section  2  (3)  of  the 
Act  specifically  deals  with  vested  right  and 
and  has  deprived  parties  of  the  rights  to 
pre  empt  op  stated  therein.  BAHADUR  v. 
ALIA.    80  RP  1907. 

Q  S  I  Artplicability  of — Pre.  emption  Re- 
gulation X  VII  of  1806— Conditional  sale  of 
agricuitUKil  Laud. 

Held,  that  the  Punj  ib  Pre  emption  Act 
doe?  rot  confer  right  of  pre  empiion  with 
respect  to  conditional  sales  of  Agricultural 
land.  RM\J  PAf^STlAD  \Nl>  OTHEHS  v. 
HIRA     6f>  P  LR  1<?07  =  87  ?  R1906 

7  St  ("ustom — i're  emption  on  sale  of 
shop  — -Araritsar  city  Kat.ra  Ramg^^rhian, 
68  P  R  U'07-52  P  L  '.  1907  c-l.  811  P  II. 

8  S,  I  O  igitial  ve-  dee  selling  to  superior 
pre  emptor  durii  g  pendeticv  of  suits  to  pre- 
empt     26  PR]'.  08    Col.    1613  P  II. 

9  S  2  (3)  -Roiiospectivo  effect.  17  P  R 
1908.     See  No  4  supra. 

10  ?  ^  |3)  Reiraspection  effect  Applioa 
bility    of  Act     122    P  L  R  1908  col.  521  P   II. 

11  S.  2  (8).-80  P  R  1907      Sec  No  5  supra. 

12  Ss.  2  (3)  and  14-Pre  emptiou-Suit  com 
nieticed    since   the    passing    of    the    Act-Pre- 
emp  or    and  ver.dee    being   co-sharers.     88   P 
B  1907   col.     46\    P  II. 

13  Ss.  2,  8,  4,  11,  12,  18-17  P  R  1908.  See 
No  4  supra. 

14  Ss  2  (3),  28,  29  LmUatioti  as  regards 
fights  abeady  acciued 

Held,  that  section  29  is  the  substantive 
section  fixing  the  period  of  limitation  and 
by  Section  2  (;^)  it.  applies  to  every  claim  to 
t.ja  right  of  pre  emption  whether  that  right 
has  acciued  or  after  its  commenceaient.  S. 
28  is  not  a  substautive  section,  it  only   pro- 
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I  vides  a  period  of  one  yerr  fr...m  the  11  the 
;  May,  1905  during  wb'ch  in  spitJi  of  the  shorter 
p*  riod  provided  byspciio:)  29,  parties  might 
exeroiso  rights  of  pre  emption  which  had 
already  accrr.nd  to  ilum  and  wlucb  might 
be  iiarred  ui.d-r  the  latter  t-ection.  LA- 
DIIU  V.  SAUDAR  MUHAMMAD.  131  p. 
R  1907 

15  S.  3  (1)  — Agricultural  land.  II  P  R 
1904- See  Put, jab  Act  XIII  of  190')- Land 
Alienation    Act  No.  3. 

16  S.  3  (1)  Transfer  of  occupancy  and 
mukarraridari  holdings.  16  P  R  1905  col  : 
805  P  II. 

17  S.  3  (1)— Chief  Court's  power  to  revise 
findings  on  facts  relating  to  jurisdiction. 
12    P  R  1907  col:  1338  P  I. 

18  S.  3  (1)— Mrthom<>dan  Law—  Distant 
Kindred      27  P  R  1904  col!  1673  P  il. 

19  S.  3  (1) — Sale  of  u-ufructuary  mort* 
gfge-  Land  SaiiC'.ion  52  I'  L  R  1904—6 
P  R  1903  Reve:    col:    15/9  1491    P  II. 

I  20  S.  S(l)-4,5,ll,12,29,(c)-Salebya 
person  wh)  is  not  niembei  of  nn  agricultural 
tribe — Right  of  proprietor  in  the  village 

The  pmintifT,  a  member  of  an  agricultu- 
ral tribe,  sued  for  pre  emption  on  a  sale  of 
certain  land  by  a  pcisou  who  was  not  a 
member  of  an  agricultural  tribe  to  a  vendee 
who  was  a  propietor  in  the  village  but  did  not 
come  within  the  purview  of  tiie  provii-o  to 
section    11  of  ihe    Pus  jab  Act,  II  of  1905, 

Held,  that  'he  piaintiff  having  a  t)etter 
right  the  claim  was  valid.  TH aKaH  DaS 
V.   SOHaWA    SINGH      123  PLR  1908- 

21  S.  3  (2)  -Sale  of  pro  ( raptiocal  decree. 
94  P  R  1902  col  :  1579  P  I. 

22  S.  3  (2)-Chak  not  a  village.  21  PR 
1906  col:  525  P  II. 

23  S.  3  (3)    90  P  R  1907  col:    796  P  II. 

24  S.  8  (3)—Puvjrh  Laics  Act  (IV  of 
1S72)  Sections  10,  11  aud  12— Custom— Pre- 
nnpiion  --  Houses  —  2\nc7iS  --  Prmuviption — 
Lnnd  assessed  to  ievenue--Unn,  Ilof-hiarpur 
DistHct. 

Held,  that  the  Municipality  of  Una  in 
the  Hoshiarpur  District  not  being  a  village, 
the  existei  ce  of  custom  of  pre  emption  can- 
not   be  presumed  to  tx-bt  therein. 

Held,  also,  that  in  towns  the  custom  of 
pre  emp;ion  cannot  be  presumed  to  exist 
even  in  respect  to  assessed  and  cultivated 
land.  HAHJ  LLU  MaLi;.  NaTHU  RAM. 
P.  L.  R  1907-38  PLR  1907  =  51  P 
R  1907. 

25  S.  3  (4),  143  PLR  1908.  See  No.  2 
supra. 

26  Ss.  3(5)  and  4—ConstfJiction—Sale  or 
perpettinl  lease  — Pre  cnipiiot.  -Occupancy  ten* 
ant  snbsiitulivg   another    hi  his  stead. 

The    proprietors     i"   a    village     made    a 

member    of    an     agricultural    tribe,    residing 

in  another    village,  an    occupnncy    teiiont,  ia 

consideration    of    some     money    and    a    fixed 

;  rent  by  their  agreement      The  agreement  also 

'  stipulated    thut,  in    case  tht  tcn;int  died  with- 

I  out    issue,   the     land   should     revert    to   thi 
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proprietors. 

iLid,  that  tlie  agrccniont  wils  not  a  sale, 
but  (I  more  pormanont  loaso,  and  was  not, 
therefore  subject  to  any  right  of  procinp- 
tiou.  15  C  IB'f,  'A5  W  n  43,  8  W  11  lOG,  referr- 
ed to.  43  P  R  1892,  07  P  H  1H74,  196  P  11  1882, 
120  P    R    1883,   179    i»  R    1888    distinguished. 

A  conveyance  not  purporting  to  trau- 
Bfcr  ones  rights  and  interests  in  full  and 
permanently,  but  only  a  part  or  for  a  period, 
and  reserving  the  rest  is  not  a  transfer 
by    way    of    sale. 

A  proprietor  under  the  Tenancy  Law 
bas  an  absolute  right  either  to  prevent  an 
alienation  of  occupancy  rights  or  have  a 
preferential  right  to  purchase,  whore  the 
right  is  transfot-able,  without  his  consent.  It 
is,  therefore,  clear  that  an  occupancy  tenant 
is  incapable  of  substituting  another  person 
for  himself  as  an  occupaticy  tenant  wiihout 
the  consent  of  the  landlord.  BHAGWAN 
DAS  V.  SIDHER,    186  P  R  1907- 

27  S  3  {5)-Sale  or  gil't— Assignment  of 
immoveable  property  in  lieu  of  money 
plus  past  services  and  natural  love  and 
affection.  23  PR  1906.  See  Preemption 
—  Transfer  of  right. 

28  S  3  (5).  Transfer  of  property  in  lieu 
of    dowtr. 

There  is  no  right  of  preemption  in 
respect  of  an  ostensible  sale  of  property 
by  a  husband  to  his  wife  in  lieu  of  dower 
when  the  value  of  the  property  far  exceeds 
the  amount  of  dower,  the  transaction  be- 
ing, to  a  great  extent,  gift  of  the  property 
transferred.  5  A  63  distinguished.  MIR- 
Z\MAN  KHxN  u.  MUSSAMMAT  GHULAM 
FATIMA,  88  P  R  1901. 

29  S  3  (5) -Sale-Gift-Transfer  by  hus- 
band to  right— Shamilat  land.  86  P  R  1902 
col.   1773    P  I. 

30  S  3  (5)— Sale  for  money  and  past 
services.  Sj.rai  or  Katra.  2  P  R  1903  col. 
802     P  II. 

31  S  3  (5)— Transfer  by  decree  in  a  suit 
for  pre  ompfcion.  AWN  1903  P  63—25  A 
334   col.    356    P  II. 

82  S  3  (5).  Mortgage  or  sale.  Evidence 
to  contradict  the  terms  of  a  document 
127    P  L  R    1902    col    222    P  I. 

83  S.  3  f5)— Sale  or  mortgage -Oral  evi- 
dence as  to  contents  of  a  document  145 
P  R  1906    col.    1864    P  II. 

84  S.  3  (5)  — Construction  of  document— 
Pre-emptor  a  mortgagee  of  the  property  — 
78    P  R  1904    col    810    P  II. 

85  S.  3  (5)  Custom  of  preemption  — 
Darshani  Darwazx  Amritsar  Oity.  19  P  R 
1905    col    810    P  II. 

86  S  4  -  Right  to  sue— Shurkai  qarib  — 
AWN  1903  P  238—26  A  212.  See  Pre- 
emption -  Wajibul-arz. 

37  S  4— Effect  of  pre  emptor  divesting 
himself  of  the  proprietary  right  in  his 
property.  49  P  R  1901.  See  Preemption  — 
Effect    of. 

38  S   1— Effect  of   preemptor's   divesting 


Punjab  Act  II  of  1905   Punjab  Pi»e- 
emptiou   Act    (Contd.) 

himself  of  proparty  which  gave  him  right 
of  pro  emption.  l25  P  L  R  1901—95  P  R 
190L  -See    Pre  empUon— Effect     of, 

39  S  4  94  P  R  1901  Sep.  Punjab  A  ct 
XIII   of    19C0   S   9  (3)     No    17. 

40  S  4— Right  of  pre-emption  lost  dur- 
ing   pendency   of  suit.     26  A  389  col  339  P  II. 

41  S  4-Punjab  Laws  Act  {IV  of  1872),  Sec- 
tion 12,  ClauHs  {a)— Effect  of  partition  on 
application  of  a  vendee  on  the  right  of  pre- 
emptor. 

Partition  of  joint  undivided  property 
defeats  the  right  which  the  pre  emptor  otheif- 
wise  has  under  Sectioo  19,  clause  (a)  of  the 
Punjab  Laws  Act,  that  clause  being  inap- 
plicable after  partition.  The  right  of  pre- 
emption should  subsist  not  only  at  the  time 
of  Lhe  sale  of  a  properly,  but  also  at  the  time 
of  instituting  the  suit.'  KHaN  v.  MANDA. 
30  P  L  R  1902-32  P  R  1902. 

42  S.  4 — ^lale  of  a  preemptional  decree — 
No  coause  of  action  for  a  fresh  sUit.  94  P 
R  1902  col.  1579  P  I. 

43  S.  4— Order  of  ro-sale  without  fresh 
proclamation  invalid,  25  P  R  1907  col  1553 
P  I. 

44  Pfe-eviption-Vendee  purchasing  another 
share  in  village  -Effect  of  purchasfl. 

Subsequent  to  the  sale,  but  prior  to  the 
institution  of  the  suit  for  pre  emption  in  re- 
spect of  a  share  in  a  village,  th©  Vendee  had 
purchased  another  share  in  the  village  and 
contended  that  since  he  had  become  a  sharer 
in  the  village  by  his  second  purchase,  the  suit 
did  not  lie. 

Held,  that  tne  contention  was  not  valid, 
for  he  could  not  become  a  Co  sharer  by  his 
second  purchase  until  the  period  of  limita» 
tion  for  a  pre  pmption  suit  in  respect  of  the 
latter  sale  had  expired  without  aiy  claim 
of  pre  emption  being  made  against  him. 
KALESHAR  RAI  v.  NABIBAN  BIBI.  3 
A  L  J  426-  W  N  A  1906.  p  164  28  A  642. 

45  S.  4  -Loss  of  right— Vendee  becoming 
CO  sharer  before  iustitution  of  buit.  124  P 
R  1907    col.    799    P  II. 

46  S.  4— Sale  to  a  person  who  had  accept- 
ed a  gift  of  a  share  in  shamilat.  120  P  L  R 
1906-45    P  R    1906      See    Pre  emption   No  1. 

47  S.  4—136  P  R  1907.     See  No  26  supra. 

48  S.  4~Sale  by  veudee  before  institution 
of  pro  emption  suit  — Purchase  by  co  sharer. 
29   A  125   col.  662    P  II 

49  S-  4— Sale  to  a  person  not  co-sharer 
in  the  joint  holding — Sale  by  Veudee.  47  P. 
L.  R.  1905  col.  798  P.  II. 

50  S.  4  —  Pre-emption— Re-sale  to  a  co- 
sharer  by  the  vend,ee. 

When  a  stranger  has  wrongly  purchased 
property  from  a  co-sharer  there  remains  to 
h\xn  &  locus  pccnitenticB  by  transferring  that 
property  to  a  co-sharer,  but  this  must  be 
done  before  a  suit  is  brought  by  a  co-sharer 
entitled  ,to  pre-empt.  20  All  ,  100,  distin- 
guished, W.  N.  A.  1899,  p.  126,  referred  to. 
NARAIN    SINGH    v.    PARBAT    SINGH  W. 

N.  A,  1901,  p.  66-28  A  247- 
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51  S.  4— Transfer  by  vondeo  ponding  pro- 
emption  suit.     3  P.  R.  1907  col    1799  P.  I, 

^2  S.  4- Transfer  by  vendee  after  insti- 
tution of  suit  for  preemption  against  hira 
to  one  havitie;  right  superior  to  tho  plaintiff. 
124  P  L  R  1904  See  l^reomption— Transfer 
by  vendee 

53  S.  4  — Lispendens— Preemptioa  — Rival 
claimants.     7  P  R  190G  col.  1614  P  11. 

54  S.  4— Sale  of  house— Value  of  cases  de- 
cided on  admission — Pre  emptiou  on  vici- 
nage.    26  P  It  1907  col.  817  P.  II. 

65  S.4 — Right  of  redemption  extinguished 
on  confirmation  of  sale,    29  A  339  col  573  P  I. 

56  S.  4— Resale  of  property — Preemptor 
not  entitled  to  benefit  of.  S.  52  of  T  P  A  IT 
of  1882—27  A  544  co).  970  P.  II. 

57  S.  4--Mortgage  or  sale — Evidence  to 
contradict  the  t&rms  of  a  document.  127  P 
li  R  1902—10  P    R  1902  ool.    222  P.  I. 

58  S.  4— Effect  of  mortgage  of  the  pre- 
empted property  by  pro-emptor  decree  holder. 
24  A  119  col.  1681  P.  II. 

59  S  4--Pre  emption  is  a  right  of  substi  • 
tutiou  and  not  of  I'epurchase.  49  P  L  R 
1902—46    P  R    1902  col.   109G    P  I. 

60  S  4 — Sale  for  a  special  object — Bona- 
fide  transaction.  24  P  R  1901  Set  Pre- 
emption— Sale   for. 

61  S  4— Pre  emption  is  only  a  personal 
rigHt.  125  P  L  R  1901.  See  Preemption— 
Effect   of    pre  emptor — Sale. 

62  S  4~Pre  emptor's  right  — Sale  of  a 
pre  ■emptional  decree— No  cause  of  action 
for   a    iresh   suit.     94  P  R    1902  col.  1579  P  I. 

63  S  4 -Pre  emtor's  right  dates  from 
Bale.     93    P  R    1902.    See   Pre-emption. 

61  S  4  — Right  of  succ83.5fui  pro-emptor 
before    paymeul     of  decree    money.     AWN 

1906  P    69     29   A    883    col.     1163    P  I. 

65  S  4— Right  of  vendee  to  plead  his 
own  mortgage  -Suit  for  pre  emption  against 
vendee.  98  P  R  1906-83  P  L  R  1906.  See 
Pre  emption  — Sale    of    equity  of  redemption. 

66  S  4 — No  pre  cmplion  on  foreclosure 
of  mortgage  regarding  agricultural  land. 
87   P  R    1906     See    No    6    supraand    30    P  R 

1907  No   6    supra. 

67  S  4  — Salt  or  no  sale  — Pre-emptior  a 
mortgagee  of  tho  pcoperty.  78  P  R  1904 
col     810     PlI. 

68  S.  4— Sale  cr  no  sale— Mortgage — 127 
P  L  R  1902  col.  222  P.  I. 

69  S.  4 — Sale  or  no  ealo.  Pre-emption 
regarding  shops  19  P.  R,  1905  col.  810  P  II. 

70  S.  4 — Sale  or  no  sale — Decree  in  favour 
of  pre  emptor  —  Trust  property.  16  P.  R 
1907  c   1.  1339  P.  I. 

71  S.  4— Custom—  Pre-emption— Village. 
21  P  R  1903  col.  525  P.  II. 

72  S.  4 — Pre-emption — Shops  in  villages. 
80  P  R  1907  col.  810  P  II. 

73  S  6  — Pre  evipiion—  Custom  —  Kucha 
Aqual  Khan,  Delhi  Ci<y— Pre-emption  Act, 
1905,  s.  6. 

Held  that  in  Kucha   Aqual    Khan    in  the 
city  of  Delhi,  there  exists  a   custom   of   pre- 
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emption  on  account  of  vicinage. 

Held  also  that  in  ordor  to  prove  the  exia- 
tence  of  a  custom  of  pre  emption  within  any 
specifiod  area  formina  a  sutjdivisiou,  withia 
tho  moaning  of  S.  G  of  tho  Pre-omption  Act, 
instances  of  its  exercise  within  tliat  area 
must  be  produced,  but  that  instances  in  otfier 
neighbouring  subdivisions  an'l  in  the  city 
including  tho  area  are  relevint  and  useful 
to  strengthen  tho  evidenoo  of  the  existftiico 
of  the  custom-ABDULA  BEG  v.  WALAITI 
BEG  AM,  120  P  R  1906. 

(9,)     Sub  Divisions  Held 

74  S.  6  —  Am.ritsar  -Katra  Ahluwalia  — 
Residential  quarters  converted  into  shops. 
21  p  R  1907  col.  811  P  II. 

75  S.  6  — Ami i tsar— Katra  Karam  Singh, 
vicinage —plaintiffs  bouse  on  thtj  hack  side 
of  the  house  sold  95  P  Ji  1907  col.  814  P  II. 

76  S.  6— Amritsar  --  Katra  Misaer  Hall 
Ram— pre  emption  by  vicinage.  G  P  R  1907 
col.  814  P    II. 

77  S.  G -Amritsar— Katra  Motiram,     Cua-- 
torn— Pre-emption—Houses.     99  P.    K.     19UG 
col.  814  P  II. 

78  S.  G  —  Amritsar  —  Katra  P^trangan. 
Pre  emption  regarding  shops,  13  P  R  1907 
col.  810  P  II. 

•79  s.  6— Bhiwani— Bvgh  Dhaggan  town 
—House  "Fraud  — Physical  possession.  16  P 
R  1902  col  181G  P  I. 

80  S.  6  -Bkiioani—T koala  Narsal-Punna 
Jounpal. 

Held,  that  tho  custom  of  pro  emptioa 
wag  not  proved  to  exist  in  Thoola  Norsao, 
Panna  Jounpal  of  the  t■\\'■^  of  Bhiwaui  16 
P  R  1902  and  No  237  '.if  1900  (unpublished) 
referred  to.     SIDlIA    v.    PIRBLIU    LAL.     71 

P  ^  1902.  .  .    „      ..       u 

81  S.  6  — Pirozpur— M  )hall.i,  Kassaban  — 
Vicinage. -Relative' right-  of  owner.s  of  adjoin- 
ing houses.     44  P  R  190".  col  800  P  II. 

82  S.  6-Gu3rat— KaUir  darw  .za— Mohal- 
la-One  shop  and  two  h-uses  — Instances  of 
jointing    Mohalla.     17  P  W   R    1907    0...    812 

83  S.  6  -Jagadhri-Mohallas  Tlaripnr  and 
Nimwala  Bazai— Houses  andsh.ips  -InsUnoa 
neighbouring  Sub  Divisions.  39  P  W  i?  1907 
col  812  P  II. 

83(a)  S.  6 -Jagadhri -Mohalla  Bar\v»la. 
H«)uses— Custom-Pre  emption.  67  P  U  1907 
col  816  P  II. 

84  S.  6-Jallundar  city -Mohalla  KUaju- 
ramuala— Bight  of  pre-emption  in  resprc:  to 
the  buildings    erected    on  it. 

An  owner  of  site  is  entitled  by  custom  to 
pre-empt  the  buildings  erected  thereon. 
FaTEH   MUHAMMAD  v.   KARIMAN.     7    P 

R  1907=42  :P  WR  1907.      „,     ,  ,  ^,        . 

g5  s.  6~Kaithal--Mohalla  Sheikh  Tayyab 
—  Karual  District— Custom— Houses -Joint 
ownership.     71  P  R  1905  col.    816  P  II- 

86  S.  6— Lahore  Basar  chohatta  Mufti 
Bakar-  Custom.     83  P  R  1901    col.  811    V    II. 

87  S  6— Lahore-  Kot  Abilulla  Shah  Mau 
zaug  Sub  Diviaions—Houaes— 'Juatom.    bi   P- 
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B  1903   col.    801    P  II. 

;^g  S.  G--Lahore — Mohalla  Kazi  Sadar-ud- 
din.     86    P    R    1901  ool.  811  .P  II. 

89  S.  0— Lahore — Mohalla  Mahalyan— 
Custom.     6  P  It  1905  col.   801  F  II. 

00  S.  6— Lahore— Mohalla  Wachhowall 
-  Custom.     16  P  Rtl907  col.    1339    P  I. 

01  S.  6  Peshawar-BuildiDg  site  formorly 
occupied  by  shop-Andarshahr  Sub-Division. 
42  P  li  1903  col.    2044  PI. 

92  S.  6--Rawalpindi  city — Mohalla  Para- 
ohaiD— Sale  of  house.  26  P  R  1907  ool.  817 
qll. 

03  S.  6— Multan— Tarf  Ravi  su"burbs  of 
Multan  city— Custom.  4?  P  R  1906  col.  813 
P  II. 

94  S.  6-Multan— Bairun  Pakdarwaza— 
Houses— Sub  Division,     67  P  R  1906  col.   816 

r  II. 

(6)  Not  Sub  Divisions  held. 

95  S.  6-Amritsar— Katra  Patrangan-Pre- 
oraption  regarding  shops.  13  F  R  1907  col. 
810  P  II. 

96  .^.  6-LahoTe-Bazar  cbanhatfca— Shops. 
83  P  R  IQOl  col.   811   P  II. 

87     S.6 — Lahore — Mohalla  Mabalyan 

Houses— Custom.     6  P  R    1905  col.  841  P  I. 

98  S.  6— Lahore— Pari  Mahal  — Sarai  or 
Katra  — Sale  for  money  and  past  services,  z 
P  R  1903.  col.  802    P  II. 

(c)  Custom   proved  in  towns. 

99  S.  6— Amritsar— Katra  Ahluwalia.  21 
P  R  1907  ool   8il  P  II. 

100  S.  6-Amritsar — Katra  Kanhayan— 
House.     47  P  R  1907  col.  805  P  II. 

101  S.  6-Amritsar— Katra  Karansineb.  95 
PR    1907  col.  814  P  II. 

102  S.  6  Amritsar— Katra  Motiram.  99 
P  R  1906  <;ol.  814  q  II. 

103  S.  G -Amritsar  — Kalra  Missar  Beli 
Mam.     G  P  R  1907  col.    814  P  II. 

104  S.  6~ Amritsar  -  Katra  Nihahingh- 
Bazar   Papran-Sale  of   shop s~Cu stmt. 

Held,  that  the  custom  of  pre-emption  in 
respect  of  sale  of  shops  by  reason  ci  vicinage, 
exists  in  Bazar  qapran  Katra  Nihalsino- 
ATAm  SINGH  V.  SANT  SINGH.  US  PR 
1906 

104  (a)  S.  6-Ambala  City -Sale  of  block  of 
shops   or  mercrntili  property. 

Held,  that  though  the  custom  of  pr«emp  ■ 
tion  generally  prevails  in  the  town  of 
Ambala,  yet  the  plaintiff  failed  to  show  that 
It  extended  to  the  property  in  suit,  consist- 
ing of  a  large  enclosuro  oontaintng  a  num- 
ber of  shops  and  other  buildings,  includ- 
ing a  cotton  press.  It  was  not  subject  to  the 
right  of  pre-emption  by  the  mere  fact  that 
It  comprised  refidental  buildings  also.  BHAG- 
WAN  DAS  V.  HAa\  PAa.\SHAD.  92  P  T  R 
1907^111  PR  1906  y-»  PLR 

Scelov    other   facts  col.    1475  P  I. 

105  S.  6~Delbi  -Akal  Khan  Ka  Kucha 
f^^stom,     120   P   R   1906.     See   No    73    supra. 

106  S.  6— Delhi--Chandni  chauk  bazar 
bhop- Vicinage.     81   P  72  1906   col.  815    P  11 

107  S.  6— DassftQ   Mohalla  -Pre  emption 
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on  sale  of  liouse  property— Custom-Pre-emp- 
tion.    116  P  R  190B.  See  Pre-emption  i-uit  for. 

108  S.  6-Bgerton  Road.  122  PR  1906 
No  172    infra. 

109  S  G-  Khan  Dnran  Khan  Mohalla— 
Sale  of  house  property.  147  P  R  1908  col, 
799   P   II. 

no  B.  G  -Kucha  Pati  Ram— Sale  of  house 
property- -Vicinage.     35  P    R    1908    col.   816 

111  S.  6--Ferozpur  Mohalla  Kassaban- 
Relativea  rights  of  owners  of  adjoining  houses 
44  P  R  1903  col.    800    P  II. 

112  Plaripur-Houses  and  shops  in  Mohalla 
Haripur  and  Nimwala  Bazar  Jagadhri  vicin- 
age.    39  P  W  R  1907    col.    812    P  II. 

113  S  6— Hissar  city.  90  P  R  1901  col: 
811    P  II. 

J  14  Jagadhri— Mohalla  Barwala— Custom 
—Pre-emption.     C7    P  R     1907    col.  816  P  II. 

115  S  6  — Jalandhar  — Khajuranwala  Mo- 
halla  — Right  of  owner  of  site  to  pre  empt 
buildings  thereon.  7  P  R  1907,  104  P  L  R 
1907.    S^e  Pre-emption  No    45. 

116  S  6-Krithal— Mohalla  Sheikh  Tay- 
yab  — Kar-nal  District— Custom— Pre-emption 
71    P  R    1905    col:   816   P  II. 

117  S  6— Kucha  Billa  Kabutorbaz  in  Mo- 
halla Kabuli  Mai  — Co-sharer's  superior  pre- 
emption.    138   PR    1907     coli798«PII. 

IIB  S  6-Lahor8-Kot  Abdulla  Shah- 
Town  of  Mozacg~Sub-Divisiou.  62  P  R  1903 
col:    801  P  II. 

119  S  6— Ludbiana  —  Mohalla  Adan— 
Houses.  38  P  R  1906—89  P  L  R  1906  ool: 
816  P  II. 

120  S  B-Wa'chhowali  Mohalla  Lrhord 
Kucha  Gulzyari  Shah — Pre  emption  in  re- 
spect of  sale  of  house  property.  16  P  R 
1907    col:  801    P  II. 

121  S  6-Multan-MohallaGidarpur-Bairua 
Pak  Daarwaza— Houses— Sub- Division.  57  P 
R  1906  col.-   816  P  II. 

122  S.  6— Nur  Mahat  lowu  in  Jallandhas 
Distr-ct.     42  P  R  1905   co',    801  P  II. 

I      128     S.    6— Peshawar— A ndar  Shahr—Cu3- 
j  torn — Pre  omption — Town    Building  site   for- 
merly   occupied    by  shop.     42  P  R    1903  col, 
2044    P  I. 

124  ^-  6 — Rawalpindi-Mohalla  Parachiaa 
— Pre  emption  on  vicinage-Sule  of  house — 
Value  of  cases  decided  on  admission.  26  P 
R  1907  col.  317  P  II, 

125  S.  6— Sialkot  Mohalla  Wadharian— 
Purchaser's  improvements.  122  P  R  1907  col. 
806  P  II. 

(d)  Custom  not  proved    in  towns. 

126  S.  6 — Bbiwani-Bagh  Dhaggan-qhysi- 
cal  possession — Houses-Pre-emption.  16  P  R 
1902   coi.  1816   P  I. 

127  S  6— Bhiwani  Thulla  Norsan  Pauna 
Jauopal-Custom — qre  emption,  71  PR  1902. 
See  Pre-emption  No  61. 

128  S6-Dera  Ismail  Khan,  Mohalla  Kazi- 
anwalla,    69  P  RO901  col:    800  P  II. 

129  S.  6~Hoshiarpur  District — Mukeriaa 
Town.    70   P  R    1902  col:  801  P  II. 
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130  ^  6--Lahoro  —  Mohalla  Mahalyaa  — 
Sub  Divison.     6  P  H  1U05   col  801  V  II. 

131  S.  7— Labore-IMoballa  Goal  Mandi  — 
Agri':'nltural  land  in  suburbs  of  Labore,  con- 
vorUd  into  building  aited.  90  p  R  1907  col: 
79G  PII. 

132  S.  G— Sonepat  generally  or  in  Moballi 
Mashad— Evidence  — Instances.  85  P  L  I'JOG 
col    802   P  II. 

183  S.  G— Ulna.  51  P  R  1907  No  21  supra, 
(e)    Kind  of  proof. 

184  S.  6  —  Dera  Ismail  Kban,  Mohalla 
Kazianwalla.     69  P  R  1931    col,  800  P  If, 

135  S.  6 — Confessed  judgments-Oivil  sta- 
tion of  Amritsar  — Pre  emption  by  reason  of 
vicinage.     27    P  R  1907  col:  796  P  II. 

136  S.  6— Confessed  judgments— Evidence 
-Instances.     85  P  L    R    19UG  col.    802   P   11. 

137  H.  6— Confessed  judgments— Relative 
lights  of  owners  of  adjoining  houses.  44  P 
R  1903    col.  800  P  II. 

138  S.  9-S  19  Act  IV  of  18T2  Punj  ib  Laws 
Act  — Assignment  of  mortgagee'^?  rights  to 
stranger — Vendee  becoming  cosbarers  before 
institution  of  suit  by  pre  emptor.  25  A  421 
col,  1755  PII. 

1»9  S.  9-S  19  Act  IV  of  1872  Punjab  Laws 
Act— Pre  emption-Sale  to  stranger-Purchase 
by  co-sharer.     29  A  125  col.  6G2  P  II. 

140  S.  10 — Preemption  — Decreed  pre  emp- 
tive  price  paid  into  Court  by  pre  emptor. 
21  P  R  1902    col.  1324  P  I. 

141  S.  10  —  Pre  emption  —  Dearee  for — 
Payment  of  decretal  amount  into  Court  by 
pre  emtor.     76  P  R  1902   col.    1097  P  I. 

142  S.  11—"  Tribe"-Meaning  of-Sheikhs. 
112   P  R  1908    col.  595    P  II. 

143  S  11 — Pre  emption — Original  veudee 
selling  to  superier  pre-emptor  during  pen- 
dency of  suits  to  pre  empt.  26  P  R  1908  col. 
1613    P   II. 

144  S  11— Pre  emptian — Claim  for  pre- 
emption not  maintainable.  15  PR  1905 
See   Pre-emption    sale   by     Govornment,  ' 

145  S  11— See  174  P  L  R  1903  No   3  supra.  ' 

146  Ss  11  and  12— See  12a  P  L  R  1908 
No    20  supra. 

147  S  1^-S  12  Punjab  Lawa  Aet  IV 
of  1872-Preemption-Right  vendee  — Superior 
under  the  old  Act  but  inferior  under  the 
new  Acts  of  preemption.  17  P  R  1908- 
153  P  li  R    1903     See   Priority    No  a. 

148  S    12 -S    12     Punrjib    laws    Act    IV 
of    1872 — Pre-emption  — Lo.-jd    of   right— Von 
dee    becoming    cosharer     before   institution 
of   buit.     3  P  L  R    1907    col    799    P  II. 

149  S    12  -Punjab  Laws    Act    IV    of  1872 
— Pre-emption  — Suit   comxnenced    since    the 
passing  of    the    Act   83     P  R  1907    col.     4G1  ' 
P  11. 

150  S  12-S  12  Punjab  Laws  Act  IV  of 
1872 — Z^re-omptiou — Right  of  pre  emption 
lost  during  pendeccy  of  suit.  2G  A  33',)  col. 
339  PII 

151  S  12-Punjab  Lawa  Act  IV  of  187-2' 
Pre  emption — Shops     iu      villages.     8U     F  R  | 

1907   col.   810   r  II. 
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122  ^-  12  (a)  — I'ro-omptlon  on  rolation- 
ahip  — Reversioner  of  a  female  inclu 'ed  witli- 
iu  the  meaning  of  the  aection.  131  P  W  R 
190S  col  807  P  II. 

123  S.  12-  (a)  —  Pre  emption  — Right  of 
nearer  collaterals  as  against  remote  ones. 
17  P  R  1905  col  807  P  II. 

124  S.  13(a)  — Pte  emiJtion  —  Punjab  Laws 
Act,  1872,  S,  12  (b)-Cu3tomarij  Law. 

Held,  that  the  right  of  pre-emption  is 
merely  a  corollary  to  the  general  priDciples 
regulating  succession  to  and  the  power  of 
disposal  of  land  and  the  last  moaus  by 
which  the  natural  h«irs  can  retain  ances- 
tral property  in  th«  family  when  they  are 
unable  to  prevent  an  act  of  aUooatioa  by 
the  holder  of  the  estate.  The  law  of  pre- 
emption includes  the  right  of  repres'nta- 
tion  which  is  one  of  the  fundamental  princi- 
ples of  customary    law. 

Held,  also  that  the  words  "  in  the  order 
of  relationship"  iu  3.  12  (b)  Mf  the  I'unj^b 
Laws  Act  m^an  the  order  ot  ^ucoessiou  as 
heir  of  landed  property  u-idbr  «^.ha  custom- 
ary law. -^KARIM  BUkSH  y.  ^EHANDAD 
KBAN.  74  P  L  R  1908  =  137  P  L  R 
1906. 

125  &.  12  {a)-S«e  94  P  R  1901  No  148 
infra. 


126  Section  U  (a),  li  —  Pre  tmpiion^ 
Right  of  heirs— Sale  to  collateral— Vendee  and 
pre-em^^tor  cqualbj  related  to  vendor  -  Pre- 
sence of  nearer  heirs. 

When  a  sale  of  land  is  made  to  e^ 
collateral  who  is  related  to  the  vendor  ia 
tixe  same  degree  as  is  the  plaintiff,  the  suii 
must  be  dismissed  though  there  may  ba 
nearer  heirs  of  the  vendor  living  at  the 
time  of  sale,  for  clause  (a)  of  Sectioa  12  of 
the  Punjab  Pre  emption  Act  confers  the 
pre-emption  on  the  whole  line  of  heirs 
and  not  merely  on  the  next  and  rjaresfc 
heirs  at  the  time  of  sale,  it  being  further 
provided  that  tha  right  inter  so  would  be 
determined  by  the  order  of  succeasioo,  t'.iat 
is,  the  nearer  heir  would  exclude  the  moro 
remote  and  Section  11  of  the  Act  does  not 
apply  when  the  plaintiff  has  rii  preferential 
right  of  p-urchai?e  as  agaust  tlio  vendee. 
JANG  BAHADUR  KtlAN  v.  KARAM  KHAN. 

21  P  R  1908  =  46  P  W  R  I90S-I44  P  L 
R  1908. 

127  S.  12  (b)  -Secondly— Pre  emption- 
Effect  of  pre  emptor's  dive.-itiug  himself  of 
property  which  gave  him  '■iglit  of  pre  emp- 
tion. 125  P  L  R  i901-'.b  P  R  1901  See 
Pre  emption-  Effect  of  pre  emptor. 

128  S  12  (b)  Secondly- -Pre  emotion-- 
Land  held  on  ancestral  shares.  So  P  L  li 
1907     col.  807    P  II. 

129  S  12   (b)--Uo  sharers- -Pre  emption — . 
Effect  of  pre  emptor     divesting     himself     of 
the    proprietary    right    iu   his    property.     49 
P  R    1901,   See    Pre  emption--Lffact   of    pre- 
emptor. 

180  S  12  (b)--Co3harer3--Pre  emption 
— Caatom--Ala   Malik,     ui  P  R  1901  aol.  J^l 
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131  i^  I'^i  (b)--Oo8liarer3--Pro  onaption— - 
Wajib  ul  arz— CI  ovornjnciit  acquiring  land 
penunuoiitly.  A  W  N  1U05  25U---2B  A  235 
col.    I0.i5    r  11. 

182  ^  12  (b)— Oa-sliarers.  V  U  11102  No 
41    isupra. 

138  !^  1'^  (^)  lustly— Suit  to  set  aside 
adopiion  uob  a  land  buit.  18  P  L  R  1905 
~AU    P  U    1905    col    74  4    P  II. 

134  S-  12  {c)-Secondly-S.  12  (c)  and  (d) 
Act  IV  o£  1872— Pre  omptiou— Sub  divibion 
o[  village-  Zails  of  Pheru  Shabr  village  in 
Ferozpur  Tahsil.  142  P  L  R  PJOj  eol  814 
P  II 

135  S.  12  (c)-  Secondly— S.  12  (c)  and  (d) 
Aci  IV  of  1872— Custoni-Pre  empiion  — Klior- 
kboda  villrtge  Sampla  Tabsil,  Rohtak  Dis- 
trict.    3  P  R  1903  cul  813  P  II. 

386  ^-  12  (c)-Tbirdly  S.  12  (c)  Act  IV 
of  1872  Pre  c-mpLiou  -  Sale  of  water  mills 
in  occupancy  holding.  22  P  R  190G  col 
585    P  II. 

187  S.  12  (c;— Thirdly-S.  12  (g)  Act  IV 
of  1872 — Pre  emption — Acquisition  of  footing 
in  a  village  by  vendee  by  acceptance  of 
gift  of  sbamilat.  45  P  R  1906.  See  Pre-emp- 
tion   No  1. 

138  ^-  12  Exp.  I— Custom  — Pre  emption 
—  Transfer  oi  occupancy  and  mokarraridari 
holdings.     \&  P  U  1905  col  805  P  II. 

189  S.  12  and  13  (2)— Shops  in  villages. 
80  P  K  1907-195  P  L  R  1908  col  810  P  II. 

140  S.  13 — Secondly— L're-fcmption--Cus- 
toua — Kaitbai— Mohalla  Sbeikb  Tayyab— Kar- 
en i  Dis'.rict— Houses--Vicinage.  71  P  R  1905 
col  316  P  II. 

.41  b.  13-  Fiftbly— Pre  emption — Lahore, 
Mohalla  Kakk'.zian-Houses — Vicinage — Bur- 
den   of    proof.     08  P  R  1906  col  805  P  II. 

142  S.  13— Seventhly — Pre  emp  ion — Sale 
of  house  property— Vicinage— Joint  Hindu 
family.     35  P  R  1908  ool  816  P  II. 

148  B.  13— Seventhly— Pre  emption-Right 
of  pre  emptor  and  vendee.  112  P  R  1907. 
See  Pre  emption— Sale  of  two  houses  adjoin- 
ing   one  another. 

144  S  18--Seventhly— Pre-emption-Amrit- 
sar  Pre-emption  claimed  by  owner  of  a 
house  opposite  to  the  house  in  dispute,  but 
separated  by  a  laae.  47  P  R  1907  col.  805 
P  II. 

145  S.  13  (2)  (a)— qre-emption  —  Sale  for 
money  and  past  services  — Pari  Mahal  in 
Lahore  Cicy.     2  P  R  1903  col.    802  P  II. 

146  S.  13  (2)  (a)-qre  emption— Hearing 
fixed  on  a  holiday  with  the  consent  of  par- 
ties.   Ill    q  R  1906    coJ.    1475    P  I. 

147  S.  13  {k!)  (b)— Pre-emption— Custom — 
Besidtntial  property  used  as  cIiop—Fuvjab 
Jjaws  Act,   1872  S.  11. 

In  a  suit  for  pre-emption,  it  was  found 
that  the  property  in  dispute  was  residential 
property,  property  but  was  used  for  busi- 
ness   purposes  of  a  commission  agency. 

Hdd,  that  the  property  did  not  thereby 
lose   its  character  as  residential  property,  so 
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ns  to  considered  to  be  shop  property  and  be 
therefore  by  cusUjm  it  was  nubj  ct  to  pre- 
emption. --  NAWAIj  KISHOUE  v.  AMIR 
KHAN.    122  P  H  1906- 

I4S  S  14-  Pennliiinate  clause—Pre  emp- 
tion-—Right  of  CO  sharer  whether  joint  or 
several  right— Vendor' s  right  to  choose  aviong 
CO- sharers. 

Held,  by  the  Full  Bench,  that  under 
clause  [a)  of  section  12  of  Act  IV  of 
1872  the  CO  sharers  in  joint  undivided  im- 
moveable property  have  not  a  joint  right 
of  pre  emption  but  only  a  several  right. 
And  that  the  penuPimata  clause  of 
the  section  applies  to  cases  falling  under 
clause  (a).  Put  j  »b  Record  54  of  1882  and 
III  of  1901  overruled.  AHMAD  u.GHU- 
LAM  MUHAMMAD.  103  p.  L.  R.  1904 
(F.   B   )  =  94   p.    E    1904 

149  S.  14-/See  88  P.  R  1907  No.  12 
Supra. 

150  S  14  {a)— Punjab  Laws  Act,  1B73,. 
Section  12  (a  —Preemption-  Plaintiff  and 
vendee    having   equat    right. 

Where  the  plaintiff  sued  for  posses- 
sion by  right  of  pre-emption  of  land  sold 
by  the  vendor  to  tbe  veodee,  all  three 
being  co  sharers  in  the  joint  estate,  whichj 
included  the  land  in  suit,  held,  that  Sec- 
tion 12  (a)  of  the  Puniib  Laws  Act  was 
applicable.  The  contention  of  the  vendee 
that  inasmuch  as  the  vendee  and  iha 
pre  emptor  were  equally  entitled  to  the 
right  to  pre-empt,  the  vendor  eould  deter- 
mine, under  tbe  penultimate  paragraph  of 
Section  12,  which  of  them  should  exercise 
the  right  aad  did  determine  in  favor  of 
the  vendee  was  not  valid  — P  R.,  54  ofi 
1882,     followed.      ASA     RAM      v.      KAURA 

III   p.    R.    1901- 

151  S  14  (a)  —  Pre  emption— Loss  of 
right  — Vendee  becoming  cosharer  before 
institution  of  suit.     124  P  R  1907  col    799PII. 

152  S  14  (e)— Rival  p^re- emptors— Equal 
rights— Preference. 

By  S  14  (e)  the  vendor  has  the  right, 
to  elect  between  rival  pre-emptors.  So^ 
among  rival  pre-emptors  having  equal 
interests,  he  who  is  selected  by  the  vendor 
is  to  be  preferred.— 85  P  R  1905  (F  B.),  102 
PR  1881,  83  P  R  1888,  43  PR  1903,  not, 
Followed.  IBRAHIM  v.  ILAHI  BAKHSB 
154  P  W  R  1908-88   P  E  1908 

153  S  14  (e)~Preemption-Rival  Pre- 
emptor— Compromise  between  first  pre-« 
emptor  and  vendee— Second  suit  for  pre- 
emption by  second  00  sharer  filed  on  the 
date  of  compromise.  AWN  1905  P  50—- 
27  A  465   col.    662    P  II. 

I§4  S.  16-S13  Act  IV  of  1872-Notice— 
Waiver.  22  P  R  1901.  See  Punjab  Act  XVI 
of  1887    Tenancy    Act   No  55. 

165     S.    17— Pre  emption — Custom-Waiver 

—  Pre  emptor     receiving     from     the     vendee 

mortgage   money  due  to  him.     37    P   R  1908* 

See  Pre  emption — Sale   of  property  mortgage. 

156    S.  17--Pre  emption -Waiver-Preempi- 
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tor  witnessirg    deed    of  salo  — Rival    pro  emp 
tors.     25  P  R  1903  col.    1802  P  I. 

157  S  17— Preemptiou-Preemptoraoeept. 
ing  ieaee  of  property  from  vondee.  AWN 
1905  P  2G0  -28  A  237,  See  Pre-emptiou — 
Wajib-ul-arz. 

158  S.  17-  qfo  cmpUon  — RefuRal  of  guar- 
dian on  behalf  of  minor  to  claim  pre  oraption 
^23    A  129    col  812    P  I. 

159  S  17-Preemption-NoL  waiver-Officer 
to  pro-emptor  when  to  be  made  — Pro  emptor 
not  formed  of  sale  — Rright  of  pre  emption 
not  lost.  AWN  1905  P  149—27  A  G70.  See 
Pre-emption    Right  of. 

160  S.  18  — Limitation  —  Pre-emption — 
Mortgage  by  way  of  conditional  sale.  120  P 
L  R  1901-103  P  R  1901  col  1G08  p  U. 

161  S.  18 — Vendor  not  a  necessary  party 
to  a  pre  emption  suit,  Lok  Singh  v.  Bal- 
want  Singh  AWN    1908  p  239    Ste  Practice. 

162  S  18  Vendor  not  a  necessary  party 
to  a  pre  emption  suit  — Presumption  of  gutriea 
in.     26  A  549  col  1897  P  II 

163  '5.  18— Vendee's  right  to  sue  vendor 
for  loss— Decree  against  purchnstr  in  suit 
by  pre  emptor— 111  P  R  1908  col  582  P  II 

164  S  18— Vendee's  right  to  sue  vendor 
for  loss — Transferby  vendee  before  pre  emp- 
tion suit— 106  P  R  1907-75  P  L  R  1908  col. 
1812  P  I 

165  S  18-Pre  empting  part  of  property 
Bold --Pre-emptor  agreeing  to  accept  from 
vendor  a  portion  of  property  8old-34  P  R  1903 
col  817  P  II 

166  S  18-Pre-emptiDg  part  of  property 
Bold— Pre-emptor  having  right  in  respect 
of  some  of  the  properties  transferred— 89  P  R 
1905  See  pleadings  No  25. 

167  S  18  qie  empting  part  of  property 
sold— qlaintif^'.-  right  of  pre  emption. AUHH- 
BU   v.h^BHU,    48  PE  1907- 

See   Pre'emption. 


but  which    id   not 
far     as     the     pre- 


168  S   22- Purchase  money -Market    value 
Good  faith. 

Held  that  a  person  who,  in  his  anxiety 
to  purchase  particular  plot  of  land  or 
to  purchase  land  in  a  particular  village 
gives  a  fancy  price  is  acting  in  "  good 
faith  "  within  the  terms  of  f-ecLion  22  of 
the  qre-emption  Act,  II  of  1905,  although 
his  iotentiou  is  to  render  it  practicaUy 
impossible  for  any  one  with  a  superior 
right   of  pre  emption    to    oust     him. 

Held,  also,  that  an  owner  is  not 
deprived  by  the  P  e  emption  Act  of  the 
privilege  of  selling  for  the  highe-t  price 
offered.  75  P.  R.,  1901  :  S.  C,  123,  P.  L 
B.,  .eferred  to.  NIADaR  MaL  v.  MUKH 
BAM  83  ?  W  B  1903-13  P  R  1908.  106 
P  LI  E.  1908 

169  S  2!i  {!)- Pur  chase    money- good   fni  h 
The    sense     in      which     the      term     good 

faith  is  used  in  section  16  of  the  Panjab 
Laws  Act  is  '  honestly'  Honesily  applied  l" 
the  fixing  of  the  price  of  property  sold, 
which  is  subject  to  pre  cmpLion,  must 
import    this   much    that  the   price  fixed   was 


rvDJab   Act  II    of  1907   Punjab  pre- 
emption Act     (Conld) 

meant  to    bo    actually    paid  and    was    not   to 

be    a    false     or    fictilijus     one     in     order    to 

make   out     the    value     to     be     higher     than 

the    reality    and    to    defeat     pie-emption.     If 

the    payment    was     no     mere     pretence,  but 

was    actually    made,  there    being  no  arrauge* 

ment     that     the     money     would    be    handed 

bacK,    or   that     the      vendor      would    receive 

credit    for    it    in  any    other    way    th,ui    aa    a 

payment    for    the    price  of    the    laud    't*   caa 

ool    bo    held    that     the    price    was  no^    fixed. 

Tn     good    faith.     There    may  be  catea    where 

the  price    is     correctly    stated    in     the     deed 

and    is     meant      to     pass     as     between     the 

vendor    and    the    vendee, 

fixed    in  good     faith     so 

emptor    is    concerned. 

The  law  does  not  intend  that  the  pro- 
emptor  may  claim  a  reduction  of  the 
real  price  on  the  ground  that  it  is  excoa 
sive  and  thus  militates  ngairist  his  right-  . 
PHUMMAN  MAL  V.  KEMAN  P.  R.  75 
of  1908. 

170  '"^  22  (l)-qurch8se  money  actually 
paid-Market  value—nood  faith.  99  q  L  R 
1902  col    1083    q  II 

171  S  22  (1)  —  Sale  for  a  special  object- 
Booa  fide  transaction.  94  q  R  1901,  See  qre- 
emption-Sale  for. 

172  S  22— Purchase  money  -Sale  o! 
water  mills  with  occupancy  rights  in  sites 
—  Meaning  of  "  lands"  in  section  10  Punjab 
•r-Laws  Act.  Fair  market  value.  22  P  iJ 
1906   col.    585    P  II. 

}73  S  22  (2)  — Prioe  to  be  paid  in  pre- 
emption suits  — Market  value.  56  P  R  1907 
S(.e    Pre  emption     No    48. 

174  S  2d  —  Limitation  —  Pre  emption  — 
Mortgage  by  way  of  conditional  sale.  103 
P  K  1901    col.   1608     P  II 

175  S  24  {d)--Market  value— Good  faith  — 
Preemption.  VIR  BHAN  v.  MATTU 
SHAH.     77    ?  R  1901    See   Pre-emption. 


176  S  24  (f)  -  Pre  emption  in  respect  of 
mortgage.     24    A  514     col.  971    P  II. 

177  S  25  — Preemption  suits  by  rival 
pre  emptors— Final  decision  in  one  suit; 
operates  as  resjudicata  in  the  other.  104 
P'L  R    1903—8    P  R  1904    ool.    1011   PI. 

178  S  25— Rivl  preemption  suits— Same 
judgment  inboth  suits--One  appeal  sufficiaut 
85  P  H 9905—151  P  L  U  1905  col  lOlO    P  I 

179  S  26-- Pre  emption  dtcree  not  provid- 
ing that  it  would  become  vein  on  pre  emp- 
tor's failure  to  pay  purchase  money.  63 
P  R  1903    col     1492    P  I. 

180  S  26  — Pre  emption  decree  -  Appellate 
i-ourt,  Power  of,  when  dismissing  tippeal 
by    vendee.     48    P  R  1906    col.    1493    P  1. 

181  S  36  — Decree  iu  pre  emption  suit- 
Payment  into  Court— Costs— Set  ofl.  28  A 
(376   col.    682    P  I 

122  S  26  -  Decree  -Pre  empijvo  price  paid 
iuio  i-ourt  by  pre-emptor.  'Jl  P  U  1902 
col    1324    P  1. 

183  S  26--Pr.^  emption -Joint  decree  iu 
favour  of  sevoral  plaintiffs     Purohaba  money 
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Punjab   Act    II  of  1905   Punjab  pre- 
emption Act    (Cunid) 

provided  l)v  some  only  of  them.  NIJABAT 
V.  AHMAD.  C7  P  L  U  1902.  See  Pre- 
emption. 

184  S  26— Preemption  in  respect  of 
pnlo    of    house    properly.     IC      PR  1907     col 

80]  p  n. 

185  S  26 — Preemption  decree— Vendee 
drawing  pro-eniptiou  money  out  of  Court 
before  d'cii-ion  of  appeal.  7G  I'  L  R  190C 
See    I're  emption — I>ecree— Appeal. 

186  S  28  Sub  cl.  (1)— 131  P  R  1907  See 
No    14    supra. 

187  S  '/8  (2)  — Pro  emption— Vendee  creat- 
ing charge  on  property  sold.  93  P  R  1902  Ste 
Pre  emption. 

188  S.  28  (2)— Pre  emption-Right  of  re- 
purchase—Right  of  substitution.  46  P.  R. 
190-2— S(C-  Pre  imption  right  of. 

189  S.  28  (2) -Pre  emption— Pre  emptor 
wilnessing  deed  of  sale— Vendee  selling  pro- 
perly to  tpre  emptor  who  has  \Aaived  his 
right— Rival  pre  emptors.  25  P  R  1903  col: 
3802    P.  I. 

190  Ss.  28  and  29-See  122  PLR  1908 
No.    10  supra. 

191  Ss.  28  and  29— Limitation— Applica- 
bility of- 

Stclion  j28  of  the  Punjab  Pre-emption 
Act  is  intended  to  provide  a  period  of  at 
lease  one  year  for  all  psrsons  who  had  the 
right  to  sue  at  the  commencement  of  the 
Act  and  section  29  provides  for  the  period  of 
limitation  in  all  cases  in  which  the  right  to 
sue  accrues  after  the  commencement  of 
the    Act. 

And  a  suit  for  pre  emption  is  none 
the  less  governed  by  section  28  of  the 
Act  when  under  the  new  Act  the  plain- 
tiff is  relieved  of  the  burden  of  proving 
a  custom  to  maintain  his  suit  which  he 
had  to  substantiate  to  obtain  a  decree 
under  the  old  law.  THAKARIA  v.  DYA 
BAM.  184  p.  R.)  1907  =  185  P  L.  R.  1908. 

192  S  29— Suit  for  pre  emption  against 
heir  of  mortgagee  by  conditional  sale.  24 
A  17  col  118    P  I. 

193  S  29-Pre  emption  suit— Oral  sale- 
Physical  possession.  14  P  R  1904  col.  1206 
P    I. 

194  S  29-Pre-emption  — Sale  of  shop- 
Bight  of  owner  of  house  at  the  back  of 
pre  empted    house.     88     P  R    1905  col.     1812 

195  S.  29-Pre  emption— Houses  — Physi- 
cal of  possession — Fraud.  16  P.  R.  1902  col. 
1816   P.  I. 

196  S-  29— Suit  for  preemption— Date  of 
registiatiop,  meaning  of  Law  Aot.  92  P.  R. 
1906  ccl.  494  P.  I. 

J97  S.  29— Limitation  —  Pre  emption  - 
Mortgage  by  way  of  conditioLal  sale.,  103 
P.  R.  1901  col.  1608  P.  II. 

198  S  29-IMortgage  by  conditional  sale- 
Wajib  ul  aiz— Pre-(mption  129  P»  R.  1906-84 
P.  L.  R.  1907  ool    1817  P.  I. 

199  S.  29 —  Pie  tmption--Mortgage  by 
way  of  conditioLai  sale.    112  P  L  R  1906  cc  I. 


Punjab  Act  II  of  I9O6   Punjab  pre- 
emption AOt    {Cunid.) 

1915  P.  I. 

200  S,  29—  Pre- emption—  Limitation  — 
Foredosnre  0/  mortgage  by  way  of  condiHanal 
sale. 

In  the  case  of  fore  closure  of  a  morlgn^a 
by  way  conditional  wale  the  limitation  for^a 
suit  for  pre-euipLion  begins  to  run  from  the 
date  of  the  expiration  of  the  ye.ir  of  graco. 
allowed  to  the  murtgHgor  under  Regulation 
XVII  of  1800.  RANGU  R  \M  v.  JOWaLA 
SINGH.    32  PL  R  1906 

See  forlhero  othor  facts  coK  1275   P  I. 

201  S.  29-  Pro-emption— Property  trans- 
ferred to  pre  emptor  having  right  inferior  to 
plaintiff.  86  P.  L.  R.  1905  col.  1818  P.  I. 

202  S.  22 — Pro  emption--Fraudulant  con- 
cealment of  sale.     86   P.  R.  1902  col.  1773  P.  [ 

203  S.  29--Pr6  emption — Limitation  suit 
for  pre  emption  alleging  date  on  which  fraud 
btcame  known  to  plaintiff.  27  A.  540  col. 
1815   P.  I. 

204  S-  29— Pre  omption--Fraudulent  con- 
cealment of  plaintiflf's  right  to  sue.  34  P.  R. 
1904  col.  1771  P.  I. 

205  S.  29--See  131  P.  R.  1907  No.  14  suprft. 
Purbia  Kurmis 

I     Adoption  of  grandson  of   father's   sister 
A.  VV.  N.  190D  p.  235  col.  725  P  II. 
Purchase 

1  By  decree  holder  without  Court's  per- 
mission voidable.  13 M.  L.  J.  231  col.  1190  PI. 

3  By  mortgagee  of  share  of  mortgaged 
property,  subject  to  entire  mortgage-Delay 
4  0.  0.  341  col.  948  P.  II. 

3  For  value  without  notice,  limits  of  tho 
doctrine  of.     9  B.  L.  R,  388  col.  564  P.  I. 

4  Purchaser-  Undivided  share  of  a  Hindu 
family  property — Member  of  a  Hindu  family  — 
Hi7idn  Law — Separate  possession — Partition, 

The  purchaser  of  an  undivided  share  of 
one  member  of  a  Hindu  family  in  speciffe 
family  property  can  only  obtain  separate  pos- 
session of  that  share  by  enforcing  a  partitio  a 
of  the  whole  of  the  property.  11  B.  H.  C.  R 
72,  11  B.  H.  C.  R.76,  24  B  128,  13  M.  275,  26  M 
98  20  M  243,  re-ff rred  to  ABDUL  AZIZ  v.  AJ- 
UDHIA  AND  ANOTHER    15  C  P  L  R   156. 

5  Purchaser  -Similar,    4  B  L  R  384   col 

195  P  II. 

6  Sale— Power  of  vendor— Reasonable  care 
-Conslruotion    Notice.     IL    BR    1900  02  P 

196  col  564  P  I. 

7  Purchaser  money — Deposit  of  balanoa 
of.     3  0  C  240  col  1062  P  II. 

8  Pre  emption-Giving  a  fancy  price-Good 
faith.     13    P    R   1908-106   PLR  1908.     See 
Punjab  Pre  emption  II  of  1905  S  22. 
Purchas®  Money. 

1  Suit  by  vendor  to  enforce  payment  of^ 
by  sale  of  purchased  property  nature  of.  A 
\V  N  IfiOB  P  71  col  596  P  I. 

2  Suit  lor  refund  ol^  where  execution  sale 
was  set  aside  Maintainability  of.  &2  0  332 
ool  1097  P  II. 

3  Suit  to  recover  — Maintainability  af  suit 
by  auction  purchaser  for   refund  of  purchase 

moi^ey,     114  P  R  1908  col  449  P  II. 
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Purchaser. 

1  Auction  sale  in    execution  of    decroe.     8 

o  o  170  col  r>n  P  I. 

2  (Maim  to  compenpation  — Difforonce  bo> 
tween  private  and  auction  salo,  2'J  G  5370  col 
1559  P  I . 

8  Agreement  by-Of  equity  of  redemption 
to  pay  mortgage  — Porpor)a'.  liability  of  pur- 
chaser-Trust.    54  I'  R  1902  c  .1  701  I'  II. 

4  Contract  to  sell  iram  wcablo  property — 
Damages  for  broach  of  contract,  9  B  L  R 
1087  col  335  P  I. 

5  Delay  in  payment  of  purchase  money- 
Liability  to  piy  interest  to  the  vendor.  148 
P  R  1907  col  1352  P  II. 

6  Execution  of  mortgage  decree— Previ- 
ous purchaser  of  mortgagor's  right  not  made 
a  party  to  the  mortgage  suit— Right  to  pos- 
BBssion.     6  C  L  J  609  col  1862  P  II. 

7  Execution  sale  — Purchase  with  know- 
ledge of  defective  title  —  Right  to  refund  of 
purchase  money— 3  A  L  J  819  col  1560  P  I. 

8  For  valuable  coosideratiou,  6  O  C  305. 
See  Armenian  (  histian. 

9  Mortgagee  purchaser,  remedy  of,  in  suit 
against  person  excluded  in  mortgage  suit. 
0  0  L  J  6i2  col  1823  P  II. 

10  Of  attached  property  after  attachment 
in  execution  of  decree,  whether  a  person 
whose  immoveable  property  has  been  sold. 
8  u  C  189  col  1546  P  1. 

11  Of  portion  of  property  charged  with 
payment  of  decree,  rights  of— Liability  of 
other  properties  charged.  10  0  C  280  col 
1022  P  II. 

12  Guaranty  of  title  by  vendor  to  vendee- 
personal  pre- emptor  cannot  enforce  if, 

A  condition  in  a  pale  deed  whereby  the 
vendor  guarantees  'his  title  in  the  land,  solely 
to  the  original  vendee,  and  agrees  to  com- 
pensate the  vetidee  if  disturbed  is  purely  a 
personal  covenant  by  the  vendor  in  favour 
of  the  vi'udee,  and  does  not,  therefore,  enure 
for  the  banefib  of  the  pre  emptor  who  sue 
ceeds  in  obtainittj;  a  dtcroo  for  possession  by 
pre-emntion.  30  P  R  1893.  55  V  R  1899,  46  P 
R  1902,^24  P  R  1901,  93  P  R  1902,  96  P  H  190b, 
8  A  776,  8  A  86,  3  A  688,  ref.  SANDHE  KHAN 
v.BHANA,  141  P  R  1907  93  P  W  R  1907  = 
67  P  L  R  1808. 

13  Portion  of  an  occupancy  holding,  right 
of,  to'make  a  deposit,  7  0  L  J  282  col  1547 
P    I. 

14  Plaintiff's  title  at  the  time  of  institu- 
tion of  the  suit—  Title  acquired  by  purshaser 
subsequent    to   the    cause    of  action.. 

Held,  that  a  pre  emptor  must  show  a 
valid  arid  subsisting  title  lU  the  time  when 
he  brings  his  suit  into  Court. 

Held,  further,  that  a  purchaser  may  use 
a  title  acquired  by  him  subsequently  to  the 
origin  of  the  cause  of  action  as  a  defence 
against  a  pre  emptiou  suit  instituted  after 
his  acquisition  of  the  said  title.  26  A  389 
referred  to.  TAH  \W\VAR  KHAN  v.  MADHO 
BAM,  HOC  290 

'6  Right  o[,  to  dec»ee  for  possession  — Ju- 
risdiotiou  lu  bet  aside.  5  0  C  1J7  cul  1540  V  1. 


?urdat)nBhin. 

1  Deed— Execution — Explanation  of  con- 
tents-3    B  L  R    (358  col:  229  P  II. 

2  Deeds  and  powers  exfcuted  by  binding 
character —  Conditions  requisite.  4  H  L  R 
444-6  OWN  682-29  C  749-29  I  A  127;  col: 
302  P  II. 

3  Deposition  by  a — Living  in  som'^what 
seclusion  — Row  far  a  purdanashin  lady.  4 
n  L  R  146  col:  1865  P  I. 

4  Execution  of  mortgage  — Knowledge  of 
eflect  of  the  document — Amount  of  proof. 
11  M  L  J  161-28  C  546—28  I  A  71  col: 
?02    PI 

5  Want  of  independent  advice  and  full 
consideration  by— Refund  of  money  with 
s'wiple   interest. 

It  appeared  that  a  purdanashin  lady  who 
liad  executed  a  mortgage  deed  (1)  did  not 
receive  any  indapendcnt  advice  and  (2)  did 
not  fully  understand  the  liability  she  was 
incurring  (3)  but  that  the  money  borrowed 
WBS  made  over  to  her,  the  High  Court  (Knox 
and  Aikman,  JJ.)  passed  a  simple  money 
decree  with  the  simple  interest  at  the  rate 
of  9  per  cent,  though  the  bond  provided 
for  compound  interest  with  six  monthly 
rests.  21  A  75,  29  C  719.  14  A  8  S  C  324,  8 
A  268,  20  A  447  referred  to.  LAI. A  CliUNNI 
LAL   V.    MUSSAIMMATSHARIP-UN  NISSA. 

2  A  L  J  436 

6  Plea  of  ignorance  of  the  nature  of  the 
transaction.     8  C  W  N    362    col;    529  P  I. 

7  Quasi— Purdanashin,  position  of  5  0 
W  N   1-23  A    137—27  I  A    168    col  356  P  I. 

8  Will  — Execution  — Onus-  Presumption 
5  C  \V  N    505     col    78    P.  I. 

Putni  Lease. 

1  Suit  for  rent  by  putni  lessee  against 
his  darputni  leasee— Liability  of  the  latter 
to  pay  rent  when  possession  was  not  de* 
livered.     9  G  W  N    387    col    846    P.  I. 

2  Putni  — Rights  of  Puinidars  -  Inter  se  — 
Tenure  intermediate  between  the  Zemindar 
and  Putnidar,  if  can  be  created.  9  C  W  N 
656    col    1421    P.    I. 

3  Putni  Taluk — Antecedent  b  ilances  of 
rent,  how  far  a  charge  on  the  taluk.  6  0 
W  M  794    col   1645  P.  I. 


■Meaniug  of 


S 


Putra. 

1  "  Putra  Pautradi  Santan 
7  C  L  J    291    ool    640     P.  II. 
Pwe. 

Definition  —  Lower  Burma     Village     Act 
13A— Lower    Burma    Tinvns   Act,  s    7 A. 

The  word  pxoe  that  occurs  in  sections 
13A  of  the  Lower  Burma  Village  Act  and 
7A  of  tliO  Lower  Burma  Towns  Act,  mere- 
ly refers  to  entertainments  of  theatrical 
nature,  namely,  zat  pwcs  and  yok'lie  pioes 
and  does  not  include  a  cart  or 
CROWN  V.  NO  A  THA  DUN 
1  L  B  R  19G0,     2  L  P  HO 

2  Foor— Race     39  B  R    r.i05, 
1058    P.  I'. 

3  Music  and  dancing — Auyeiu  swe    4  B  II 
1907,    P.   43    coi   320  P.   II. 


pony    race. 
AND    ONE 

0  P.  !)3   col 
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Pyatpjving. 

1  INtoaning   of.  14    Bur  L  R   30     col    264 
P  II. 

2  Adraissibilifcy  of,  inevidendGi     3LB  11 
1805     C,  P.  250   col  247     P  II. 


a 


<^abuliat- 


1  No  lease  of  immoveable  property — 
Application  under  section  335  filed  after 
limitation  period.  AWN  1904  P  46 -26  A 
368  Gol  1602  FI  See  for  other  cases  Kabuli- 
yat  col  1479  P  II. 
Quasi 

1      Pnrdanashin,    position  of  single     appeal 
by    defendants    having    different   defences.    5 
OWN  1-23  A  137  col    350  P  I 
Question   for  Civil   Court 

1  Indian  Contract  — Pledge  of  good  re- 
ceived in  pawn  in  good  faith  from  person 
in  possession  4  L  B  R  1907  P  13  col  361 
Question  in  issue. 

1  Question  in  issue  not  heard  and  finally 
decided  in  previous  suits  3  0  0  273  See  Posses- 
sion. 

Question  of    fact. 

i  Rev  sioti —  Decree  in  favour  of  pre- 
emptor— Withdrawal  of  purchase  money  by 
vendee— Us  effect     16    P  R  1907  col  1339  P.  I. 

2  Whether    a     stipulation    to     pay     com 
pound    interest  can  be   regarded  as  a  penalty 
is   a   damages,     1   N  L  R    9  col   342     P.  I. 
Question   of  Law. 

1  Decision  on  — Revision — Civil  cases- 
Separate  remady— Execution  of  decree  — 
Procedure— Review.  170  P  L.  R  1903—76  P 
B    1903    col    1323    P  I. 

2  Decision  on— Operatien  as  Res  judi- 
cata— As  a  decision  of  matters  of  fact,.  44 
P  R    1908  col  958     P  I. 

3  Ques'icn  of  lavj  —  Acq^^.iiescence  — Aliena- 
tion   hij    sunless  proprietor. 

Jf>'ld,  that  the  question  of  acquiescence 
in  an  alienation  by  a  sonless  proprietor  is  a 
question  of  law  within  the  maaning  of 
Section  70    (1)  (b    of  the    Punjab     Courts  Act. 

A  sonless  proprietor  rnade  a  gift  of  his 
land.  Excepting  some  17  kanals  the  whole 
of  the  gifted  land  was  in  the  possession  of 
a  mortgagee  from  the  proprietor.  Muta 
tion  look  place  about  a  year  after  thg 
transfer,  hut  the  proprietor  remained  in 
posses^sion  of  the  17  kanals  he  hud  held  with 
him  and  no  steps  were  ever  taken  by  the 
the  donee  to  redeem  the  mortgage.  In  1891 
the  donor  died  and  the  donee  took  posses- 
sion of  the  17  kanals  of  land.  About  a 
year  after  the  death  of  the  donor  the  rever- 
sioners sued  to  enforce  their  right  to  succeed 
to  the  laud,  and  contested  the  gift.  It  was 
objected  that  the  reversioners  had  acquiesced 
in  the   gift    and  their  suit  did   not    lie. 

Held,  that  the  contention  was  not  valid 
and  no  acquiescence  proved.  SHAIR  SINGH 
V   SIDHU.    700   PLR    1908. 

4  Decision  on  — Limitation  »not  pleaded 
barred  olftim   decreed— Material  irregularity 


Question  of  LaW    {Contd.) 

142    PLR   1908-27    P  R  1008   col    1721    PI. 

5  Decision  on— Suit  for  possession  of 
income    of    temple     5  O  C  181  col  1328    P    I, 

6  Must  be  distinctly — Set  out— Reforenoe 
to  High  Court-^Quegtions  of  law  98  P  Ij 
R    1902    col    1302    P  J. 

7  Pro  cmption  suit— Joint  decree  in  fa- 
vour of  several  plaintilTa— Purchase  money 
provided  by  some  only  of  the  M  67  P  L  R 
1902   See   Pre-emption, 

Question  of  title 

1  Civil  Oousts — Partition,  suit  for— Quea- 
tion  of  title — Dismissal  of  objection,  7  0  0 
161  col;    1430  P  I. 

2  Jurisdiction  -Suit  for  rent  of  land  oc- 
cupied without  consent  of  landlord  — Ques- 
tion of  title — Entries  in  Government  record 
not  conclusive  proof  of  title,  J  O  0  340  ool: 
1416    P  II. 

3  Order  of— Revenue  Court  containing 
adjudication  upon— Decree  Appeal  — Juris- 
diction of  Civil  Court.  7  O  G  372-See  N  W 
P    Act  III  of  1901    No  18. 

4  Redemption,  suit  for — Tender  of  am- 
ount  due  on  mortgage,  absence  of,  2  0  0  359 
col :  1168  P  I. 

5  Question  of  title— Decision  of  Revenua 
court  —  Jurisdiction  —  Partition.  GUPTAR 
SINGH  MAHESHUR  BAKHSH  SINGH. 
2  OG  351 -See  Revenue  Act  XVII  of  1876 
Ss.    74,    75. 

6  Partition — Title,  question  of -Decree — 
Appeal.     4  0  0  298— See  Partition  No.  105 

7  Revision— Civil  (  ases —  Judgment  of 
appellate  court  not  cojnplying  with  the 
requirements  of  law.  153  PLR  1906  col  : 
1683    P  I. 

8  Suit  for  declaration  that  the  plaintiff 
is  the  sole  owner  of  an  orchard  on  a  parti- 
tion of  the  village  shamilat.  91  P  L  R  19(B 
=  4  P  R    1908    See  Pleading   No.  10. 

9  Punjab  Land  Revenue  Act  1887  section 
158  Question  of  title.  8  P  L  R  1901—104  P 
R    1900    See  Punjab    Revenue    Act  No  28. 

10  Jurisdiction  of  Civil  a  .d  Revenua 
Courts — Partition    proceedings-  Question    of 

title.     2  P  L  R    1901  col   144C  P  II. 

11  Partition  proceeding— Revenua  Court 
to  try  question  of  title.  146  PLR  1902  col: 
1473    P    II. 

12  Probate  proceeding  — Right  of  a  per- 
son to  apply  for  partition  under  decision  of 
cane  be  given  by  Civil  Court  as  on  a  ques- 
tion   of    title   104  P  R    1906    S^e  p-irtition 

13  Probate  proceeding— Qae-b'on  of  title 
—  Bequest  of  property— Which  testator  had 
no  power  to  deal  with.  7  I'  R  1902-2  P  D 
R    1902   See  Privy    Council  — 

14  Remand— Decision  on  a  preliminary 
point  — Suit  for  rent— Qu  stiou  of  title- 
Returns  of  plaint— Jurisdiction  of  court  to 
try  question  of  title.  43  P  R  1902—35  P  L 
R    1902    col:  769    PI. 

Quiet  enjoyment. 

1  Covenant  for  Breach— of — Vendees 
right  to  sue — Vendor  out  of  possession  at 
the  time  of  sale-4  BLR  571-26  B  750 
col ;  1855  P  I. 
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Quorum 

1     Rules   as  to  in  a  board   of   Diroctors   of 
a  Company  —  Power    of  a  single    member  re- 
maining    on     tbe     Board.      8     BLR    478 
col  :  472  P  II, 
Rack  rent  and  not  produce. 

1  Relation  between— Agiicaltural  land- 
Before  trespass-  Aasus^mont  upon  produce, 
12  C  W  N650col82GP  II. 

Railway. 

1  See  liailway  Act. 

2  Limitation  Act,  article  31—2  P  L  R  1907 
col  183G  PI. 

Railway  accident. 

1  Kvidence  as  to  negligence— Admission 
of  further  evidence  in  appeal.  11  G  W  N  721 
col  1313  P  I. 

Railway  Act  IX  of  1890. 

1  See  Act  IX  of  18U0  Railways  Act  coi  818 
to  829  P  I. 

2  S  72  (2) -Riihoay  Company  as  carriers 
— Risk  note,  Form  B. 

A  delivered  138  bags  of  flour  to  be  carried 
from  DelUi  to  Secunderabad  by  B  the  defen- 
dant Railway  Company,  and  executed  a  writ- 
ten agreement  with  B  in  the  form  of  risk 
note  B  under  S  72  (2)  (b)  of  Act  IX  of  1890, 
paying  a  reduced  rate  for  the  conveyance  and 
also  with  the  knowledge  of  their  accredited 
agent  that  the  bags  were  conveyed  in  open 
wagons,  it  was  held  that  an  agreement  in 
Form  B  relieves  the  Railway  Company  from 
liability  in  respect  of  any  claim  for  compea- 
sation,  no  matter  how  the  loss,  destruction, 
deterioration  or  damage  was  oau-;ed,  and  iho 
mere  fact  that  such  loss,  etc.,  was  duo  to  the 
goods  being  negUgontly  loaded  in  open  wa- 
gons does  uotafftct  the  question.  10  C  210; 
17  B  417;  19  B  159;  13  A  42;  30  C  257;  14  M  L 
J  3%.  GANESH  FLOUR  MILLS  COM- 
ANY  LTD.  DELHI  v.  THE  GREAT  IN- 
DIAN '-ENINSULAR  RAILWAY  COM- 
PANY, BOMBAY,    11    R  1908.  I 

6  Ss  77,  IW -Compensation  for  short  deli-  \ 
very  —  Notice   served  on  Traffic  Manager.  j 

The    notice    under   S    77,    Railways    Act,  j 
must    be   served    under  S    140    of  the   Act  on  ' 
the   Agent  ci    the    Company.     lb    is   not   re-  ; 
quired    that  the   notice    should   bo  physically 
trust  in  the    Agent's    hand.     It  is    enough   if 
it  is  found  that  the  Ageut  has  had  full  know- 
and  notice  of  the  claint; 

The     Rules    of    the    Railway     Company 
showed  that  the  Traffic  Manager  in  the  Claims 
departmsrit  settles   all    such   claims    and  the  , 
Agent    also    refers   to  him  claim;  for  dispDsal.  i 

Ihld,  that  the  notice  to  thj  Taffic  Mana- 
ger was  sufficient.  V.  WOODS  v.  MEHER 
ALl    BEPARl.   13  C  W  N  24. 

Railway  administration  j 

1  ('onsignuieut  lost  in  transit  —  Risal 
note  by  consignor  — Liability  of.  5  0  C  153 
col:  820  P  I.  [ 

2  Meaning  of  — Suit  against  government—  ; 
Suit  against  traffic  superintendent  of— State  i 
Railway   bad.     4  0  0  li33  col  1196  P  1.  I 


Railway   company 

1  Accident- Nogligcncc  -Onus.  28  0  101 
—11  M  L  J  1.50  o    1.  W  N  col  821  P  I 

2  Liability  of -Negligoncc  -Trains  over 
hooting  platform  -  Invitalion  to  alicht  7  B 
L  R  119  col    1887  P  II 

8  Negligence- Trains  ovrr  hooting  plat- 
form-Invitation to  alight  11  C  W  N  721  col 
1313  P  I 

4  Non  delivery  of  goods  by,  suit  for 
compensation  for  18  P  R  190G--2  P  L  U 
1907  col  1S.3G    P  I 

5  Receipts  for  p\ssingers  luggag.i,  condi- 
tions entered  on  bace  of --Text  ot  binding 
nature  of  suc'u  conditions  70  P  R  I'JO^  col: 
821  P  I. 

6  Receipt  of  goods  by  one  —  Fur  carriago 
over  its  own  and  another  C  unpa-iy's  Iftiid 
Liability  iti  respect  of  ovjrohargc  mada 
by  delivering  Company— Bye  I:iW3—  Power  of. 
to  after  the  principle  of  ca'culalion  of  — 
M  L  T  42  col  333  P  II. 

Railway  rules 

1  Da-tixjer  caused  by  disobedience  of  rail- 
luay  rules — ResputstbitUy  of  Station  Mister^ 
Consequences  of  diwb'dienc-i  of  lules  — Collision 
— ladian    lliiiiooys  Act,  IS'JO,  S  101. 

A,  an  Assistant  Station  Master,  allowed 
the  signal  to  bo  given  for  a  train  to  rUa 
through  h's  station  without  satisfying  him- 
self, as  required  by  the  rules  mada  under 
the  Railways  ac\  that  i<ll  the  proscribi'.d  pre- 
cautious had  been  taken  by  the  j.madar 
subordinate  to  him.  The  train  was  switched 
off  tha  rfiT-in  line  on  to  a  lino  on  which 
some  wagg  HIS  were  standing,  and  collided 
v/ith  thjm.  This  could  Tiot  have  occurred 
if  the  rules  had  been  c  .»mpi'ed  with.  A  waa 
tried,  under  section  lul  oi  the  Act,  for  hav- 
ing, when  on  duty,  endangered  the  safety 
of  persons  travellii  g  in  the  train  by  disobey- 
ing general  rules.  Ho  Wfis  convicted,  and 
fined  lis  30,  th.)  Magidtrate  remaiking  that 
he  considered  his  ollonce  merely  technical 
and  that  the  cjllision  was  practically  tho 
result  of  the  acts  and  omissions  of  the  je- 
madar. 

Ht/f^,-- that  the  Maestrate's  view  of  tho 
relative  responsibility  of  A  and  tho  j  niadar 
was,  in  view  of  their  relative  p.'siiioos, 
radically  wrong,  and  that  A  was  the  raoro 
guilty  of  the    two. 

Held  f ur t her, —ihBkk  tho  essence  of  the 
offence  was  tho  danger  or  rink  ent:iil<d  by 
the  neglect  of  the  rules,  irrespective  of  the 
consequences    that  actually  outued. 

A  substantive  ?«  ilenc3  of  impriao-nneDfc 
was  passed  upon  A  tSnell  and  Scddous  >  T  le 
Queen,  (1883j  I  L  R  6  Mad  201;  Burm  v  K.iil- 
ways  Company  v.  Fox,  Crimin  il  Uevis.o-i  No 
1500  of  1901  (unreported.;  rcfei  rod  to.  KING 
EMl'E  OR  u  A  C  DASS,  ^  L  B  R  1907  P 
189 

Rateable  Contribution. 

1  As  between  mortgaged  properties  — l90o 
A  W  N  95  -2  A  L  J  307     27  A  r,VJ. 

2  As  b 'tween  mortgaged  property  29  C 
773    col    1105     I 
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Rateable    distribution 

1     Pfcree  holder    rpplyirg    lor     execution 
before  rertlisatinn-   Uigiu.  o{    his     rrprepontn 
tvcs  In  ratpablo   distribution.     8    MLT    24U 
col    1351  P  [ 

3  Of  Assets  among  creditors  of  deceased 
3  3    M  L  J    258 -2G    M  7<)2 

R^iteable  share  of  sale    proceeds 

1  Ex  cutiou  c  {  d(  creo  -  Apijliortiion  lobe 
made  tu  Court  bol  in.g  Iho  assets  prior  to 
Ibeir  rtaliziii©'  — App'icatiuu  to  bo  mode 
to  Court  wliich  pi'Pt-cd  the  dociCR  or  to 
Court  wbich  pushed  tiio  decree  or  to  Cuurt  to 
Whici)  the  decree  Iihb  bicn  pent  for  txecubion. 
1  L  B  U  1900-2,  I'  121  col  llOl     V  I 

Ratification 

1  Contract  entered  into  before  a  coin- 
pany  is  fotmed-Liabiiity  of  compaoy.  iid 
P  L  R    ir04   col  471    r  II 

2  Governmei.t  — Suit  against— Liability  of 
Government  lor  contracia  made  by  public 
officerp.    26    B   £01    col    207G    P  I 

8  Estoppel  raised  for  tbe  first  time— 
Agreemet)t,  in  second  pppenl— Adverse  pos- 
session    2G    B    410    cnl    1241    P  I 

4  Compary  — lUigbt  of  pavrncc  — Pow- 
ei's  of  diicctcr— Act.  in  cxceaa  of  power. 
ICG   P  L  R  1902   col    8G   P  I 

6  Applicabhty  of  term  only  to  acts  done  on 
ratifier'd    behalf.     12  C  W  N  393  col  C32  P  11 

6  By  shareholders.  98  P  L  R  1901  col 
654   P  il 

7  Conditions  under  which  the  dodrirc 
of-Is   applicable    8  0  L  J  468   col  1289  P  II 

8  Co uitacS'^, caused  by  undue  inflv.ence 
—Disqualified  proprietor  — Borrowing  money 
without  satictiou  of  Court  of  VY»rd  5  O  «' 
256  col  2G7    P  I 

9  Document  — Admissibility  of  unregif; 
tered  d^  cumout- Purpose— Essential  of  27 
B515  col  976   P  II 

10  In  parts  of  Bgpints  act— No  raiificatioD 
Of  part     14  M  I    J  443  col   187G  P  I 

11  Public  Ccmpary — Articles  cf  Assfcia 
tion~I)irccior.5  (Xcpfdii  g  bcvrcwir  g  powers- 
Adoptions  m  d  ratification  t  f  ullva  vireij  acts 
of  I)irrclors--57  P  11  19C2   col  iiGO  P  I 

12  Pubic  company— Poivei  and  autbrrity 
of  Dir(ctorF--Ai  tides  uf  Afsociaiion  by  <^t  m 
pany  ot  acts  ultra  vir^B  of  Directors  17  PR 
1901    col  054  P  I 

13  Whrre  (rat  pfec  is  void  of  iniloi.  vhf  <hcr 
subsequent  rahficaticii  cau  vulidale  it  11  0 
C  1  C..1    1838  P  I. 

Heasouable  and  probable  cause 

1  Continuous  vvtotg — hiuit  for  comperpa- 
tion  for  wrorgiul  attacbm^^ect.  6  B  L  B  704 
col  1834    P  I 

2  D,im»'gp6-?u't  for  compcnealiou.  A  W 
N  1C02  P  92    col  1714   P  U 

5  I'.vider  ced  bv  want  of  -  Malice  at  law. 
4  F  L  R  5bOcol  1713  P  11 

4  MaUciou.s  prosrcuMon  — Malice  in  lavv- 
Burde-  of    proof.     CO  I'  R  irG2  col    295    P  II. 

6  Want  of — Is  u  question  cf  iact--i  om 
mercemerit  of  prosfcuLion  bona  ficd,  its  ron 
«iuuaiice  Malo  auimo  7  P  L  11  G55  col  JCC7 
PIT 

6    Want   of-3ale-Power  of  vendor-Con- 


Bcasruable 

{Could.) 


and    probable     cause 


-^trno'Jvo  notice.  1  L  B  R  1900-1902  P  lOG  col 

5C4  PI 

ftoasoKable  Comp<?,n8atiou. 

1  Enhnnctrd  rate  of  intere.-it  in  case  of  do* 
fmlt  in  paym^^nt     4  0''  16S  col  347    J'  I 

2  Interost-Morlgag-^-Bond  construction  of 
--simple  morlgd{/o.  165  P  L  R  1901  6'ec  Pea- 
alty  No  1 

tiMasonable  remuneration. 

1  Pleiidei's  ciidMi'--Halo  fix  -d  by  jtidioial 
commis.-^iopfirs  court  4  0  C  315  c  j),6lO  P  I. 
Reasonable  time. 

1  For  tsppoifUucut  of  Jpgal  rcprcscnta* 
tive.     4   M  L  T   335  col:  G21    P  ]I. 

5  Puvjub  Laivi  Act,  2872,  s<clion  16 A-^ 
Failure,  t'j  fpay  munftj  as  direcUd^R^asow 
abU   a  ifi. 

Held,  that  the  proper  curse  under  sco-  ■ 
tion  16A  on  plaintifi's  lailure  to  pay  money  * 
as  directed  by  Court  is  to  rtj-.-ct  the  plaiut 
and  not  to  di.^uiisar  the  suit.  In  fixing 
lime  for  payment  of  money  into  Court  ibo 
Cuurt  should  not  cot  sider  whether  or  not 
the  plaintiff  Imd  the  money,  but  rtasonabla 
lime  should  be  allowed,  i^kirg  into  cun« 
sidtration  the  amou' t  ond  all  iho  dirum- 
stances  of  the  c;^sp.  BaIIAWAL  v.  MCRaD 
KUAN.     P  LR69   Of  1901 

Receipt. 

1  By  Kuik  Amin  on  sale  of  immoveabla 
propArtv  for  arrears  of  itveuue.  6  0  C  283 
col :    107G  P  II. 

2  Eii'tiiguish  Morlgage — As  amcudcd  by. 
103  P   b  R    1905  col:   4til  P  I. 

3  For  payment  of  m^^rlgago  money  Oral 
t3videuco  when  icceipb  is  itiadmissiblo  »iu 
evidtM  ce  91  P  LR  1904  =  39  P  ••  19C4  col 
431    P  I. 

4  Of  money--Receipt  for  money  not  pur- 
portirg  to  (Xbit'guish  mortg^ge-dcbt.  7  0  0 
321    col:    4CG    P  I. 

5  Oncratii'g  as  relinguishm.^nt  of  mort* 
gr^ge—liights— Power  of  Chief  Court  to  con- 
sider mt'nis  of  piehminary  point.  99  P  R 
1902  =  141    PL    .   19C2  col:  1674    PI. 

6  lUm\nd  -~  Decision  on  a  preliminary 
poifit.     35  I'  1.  R    1902  c')l    1G33  P  I. 

7  Power  of  husband    to  sigu    prcnoto    for 
her  wife — Alteration    of  promissoiy    rotp    by 
irseition  of  date.  L  B  R   1901  P  3iJ4  col  1C19 
PI. 
Receipted  Bill. 

1  Receipted  Bill  heaing  uncancelled  pd« 
hesive  stamp  Stamp  dutv  chargeabio  1  L  3 
R  1900-1.  02,  281  col  872  P  I. 

Receiver. 

J  Accou'ils,  Excpptions  to-Mafters  to  ba 
i.  quired  into.  5  G  W  N  223  col  1G40   P  1. 

2  Ackijowkdpment  by  —  J  fiect  of  on 
limitation.  10  C  W  N  959  col  1770  P  I 

8  Acknowledgment  by  —  Paym^^nt  of  in- 
tprpst  and  pnrt  payment  of  principal.  14  M 
L  J  85-27  M  243  col  1843  P  1 

4  Civil  Procedure  Code  (Act  XlV  of  1882) 
SrctionsdOS  avd  568  (21)— Appeal  — Bcc.ivcr— 
Order  accepting  amount  staUd  by  Receiver  to 
have  been  realized  by  him. 
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Eeceiver    (Contd.) 

li'ld,  thaf.  the  oidor  of  the  Cotrrt  accppfc- 
irg  tlio  i.uiour'fc  staled  by  tho  '^ecoivc^r  to 
}imVj  boen  leal  z  d  by  lii>n  not}  referri-iig  I  ho 
d' crofi  hold*  I'  to  a  suit  for  t}«e  cli^ci-aioii  of  hi* 
ci.iiitv  n-riiiiafc  Iho  lltjociror  \va»  ttof,  appeal- 
able U'Ml.jr  ^.M-t  ion  FtSS  (24)  of  the  tiivil  'r\o- 
C'cUiio  C  jde.  '1  !i3  orders  iipp.iulihlo  under  tdie 
,  erctiori  aro  tha.-'e  Fp^jeiiled  in  pirnKraphi  (•} 
{b)   'c),    (ii!d(')')of    sec'ioti    503    otily.     WaLI 

n-My  ismit  cuand   65PLRrao^=- 

5  Application  for  appO'intrjcat  o.f-ConcVi- 
tiaiifl  \'.cc(i'i,<i\iy  for  nppuiutfug.  10  O  G  233 
col  U\2    P  I 

6  Appoiiitvi->n*.  nf  —  Appeal- Cioil  Proce- 
dnrr  Code  (Act  XIV  of  ISH'^).  S  5.0:i -Appaiuf.- 
mevt  of  II  civey—NomiJiaiion  —  Aiiihii^..ition 
cf   nppniniineiit 

Ilfid,  i.hab  no  appeal  lies  (I)  from  the 
prc&©ed:ii:gs  of  a  Su'ojidinato  Court  iioinhiat- 
irg  .i  receiver  it  approves  of  ;  (2)  from  the 
order  of  iho  DisLiict  Cou  rt  authori^/i  g  the 
Subordinate   Court    to    appoint     the  receiver. 

IlelJy  alFO,  that  wliei-i  the  Subordiuato 
Court.  pruOoedM  to  make  the  n  ppoi-.  tmeiit  un- 
dt  r  ^cat.io^^  ftO-'i,  Civil  Prooedure  Code,  an  ap 
peal  fr  ni  that  order  d-ir-j  lie.  Brrj.,n  Kiiir  tf 
liain  (  h;ira.».  7  Cfll  719.  follrw.d.  RA.JA 
MOH^MMADSARDAU  liUSAlN  KIlAN  v 
KOWl'vQJI    AND     a.     IQG16a. 

7  Ap'pointnaftMb  of — Applie-atFon  for  tern- 
poFiiry  i'ljaotioii— rXfcceiver.  5  O  C  C6  col 
icao.  t'  \. 

8  Civil  Prcc^dureC.ni-.  {Act  XIV  of  1883^, 
Sfciions  503  and  333-~Rcceiuer — Appointment 
cf—  Ai  peat 

The  pltlr.tiff  audi  the  defendant  were 
widows  ot  a  Uiidu  Brahmin  of  Lahore  c'.ty. 
The  proptrty  in  dispute  wasof  a  coctiier- 
ab'o  vaiao. 

By  custom  and  IlindH.  law  both,  were  en- 
ti'led!  to  ft  lifj  interest  pn  ilse  properly  as 
Ifi'idtt  widows.  In  the  revenue  records  naiH>^s 
of  both  \V(  re  entered  uh  fwnecs  cf  the  lai.ds 
of  their  decea  ed  hu-band.  Certifk'-ale  of 
c^lliction  of  dnb^s  due  to  the  dfceased  was 
also  ubti^ined  by  theui  i.>it)tiy.  Qm  a  dispute 
b<»twepn  >henQ.  Ihe  defondant  denied  fheplaii.- 
t.fT^d  titk)  allege' her  and  set  up  lier  sole' 
right  ur  der  aw  oral  will  of.  the  deooased.  j 

The  t'  ainlitJ  applied  fir  and  obtOfircd  | 
tlie  appointnFh'^iiti  of  a  Receiver  of-  the  whoo  i 
prt'p-rty  o£  the  dce^as-ed  iu  lue  suit  filed  by  j 
Lli    pgaiM^t)  iha  defend.aiit(.  I 

it  was- four.d  as  proved  that  the  pkin-l 
tiff's  righls  were  btiig  set  ati  noHglit  ardj 
ker  slitira  cf  the  iicocae  uas  being  nitvde  , 
pway  wib.h  v^i.i  In  at  relerence  to  her  wi;>bes  I 
The  defetidafifc  d  d  not  oU^ev  to  k-^ep  i.ntaet  ' 
until  the  dec-ision  of  the  case  the  share  of  j 
the  i  wee  me  t^  vwlich  felio  pli\i(0»ifP  woa'd  be  • 
eotiiled  if  ibe  all>'g  d  ora.1  wil  wad-  not 
proved  0.a  appca.1*  agaiast  the  ordek-  np 
pointii  g  a   Roco  vt,-r —  : 

Mild;    that     Itio     pl»vQtii$\s     title      berrgf 
prima   facio   elbar    Utod    the    dangup     to   her  | 
iufertst     Leiug     inj^ut*  diaVe    aid     coiaia     rt 
wou.ld  bo  wcoDg  to    LcIuiQ  the   oppoiulmeDt ' 


Kooievor    {Contd ) 

of  a  Kacoivor.  Tlio  pr^infi.T  wis  nob  diafltl' 
titlol  to  the  pr-iyor  m^rol/  b-oiu^'  «h3  liad 
contracted  debts  on  oneroa4  conditions  as 
thid  wad  iha  diroct  result  uf  Lho  dJondaat'a 
acts. 

//^/i2,  ftl.^o,  that  t1>R  Court  ia  the  ex'jrcist 
of  its  didcrjtioti  wi3  ompetent,  to  p  ;icj  tho 
whole  propjriiy  left  by  the  djcoasad  in  tho 
bauds  01  the    Receiver. 

In  a  suit  only  for  a  doclaratirn  of  (itlo 
wbcu  Lho  pUint  allegos  the  property  in  ("lis- 
pato  to  \>i  in  the  p>3^e33ion  of  the  pluintif! 
ft  nccaivcr  m  ly  be  appointed  en  the  proof 
of  tlio  fact  tijab  llio  p'ai'iliff  v/*3  in  pjiseu* 
aioQ    at  bho    d-iro  of  lho  auit;. 

Owen  V.  llonjin  4  11  C  997,  followc3. 
M'ist.  BUiniSY\NT[  V,  Mas:.  BISflEN 
KOUa.    T3  P  R  1902  =  59  P  L  R  1902. 

9  Appointment  of--Tiy  Fligli  Qjurt  pi-- d* 
ing  appjal-Povver  of  SHlo-Subordinato  court  bo 
give  direo'ions  as  supphm^ntaty  la  thoso 
given  by  tho  High  Court,  4  il  L  T  2G3  cal 
16A2    P    I. 

10  Appoi'ihwnf.  of"  Reiver  appointed 
diinng  pendeticy  of  suit-^ Appeal — QAng  intJ 
viJiita  cf  C'ls^, 

A  receiver  wi3  appointed  during  tho 
pendancy  of  a  suit.  6a  appeal  tiled  from 
the    order — 

Held,  that  it  was  inadvisable  to  go  into 
bho  m.'?rits  of  the  ease*  Such  a  course,  whea 
tho  appoiilnienb  of  a  receiver  ig  under  con- 
sideration, 13  always  regarded  a«?  undesirable 
•^ndas  tending  tio  prej.u^lga  the  case  and  pre* 
i '.dice  the  parlies.  R  \  >[  SUNDWFI  D\SSi7, 
KaMaL   JHA   alias.  KaMaL     DAS.      32  C 

T41 

]|     Appointmanfc  of  in  morfgago  8ui^     7  0 

W  N    452  col:    139  P  II. 

IvJ  Appointraent  of  — In  suit  for  partition 
ofj;.)inb  fmuily  prop-^rty-Exjcution  of  decroa 
acr:i.iiisb  certcin  mtm-bers  of  tho  family.  A. 
W  N  1905  P  110  col    10.2  ^    P  11. 

l^  Appointm=^nt  of  Interlocutory  prima 
fscie  cnse,  lucisaity  of-Pcaotica.  7  B  L  R  925 
col    1422  P  I. 

14  C.  P.O.  A'Ct  XIV  of  I^S-3  S.  503-- Pro. 
lain  and  Ad nu"i<' rattan  Ac'-  {V of  1881)  Sccliojt 
S^—Recp.ivr.      Wh^n  miy  bt  app Anted. 

A  rteaiver  shcu-ld  I'ot  be  appoiited  to 
take  charge  of  property  ia  the  handi  of  a 
defendant  u-:ilos,s- 

{n)  There  ia  a  fur  probability  of  the 
sui  t  siiccofdiiig  ;    ft'.'d 

{'o)     Thera  is-   an  all.  gfl-tion    that     tlie  de- 

fond-iint  i-6  wosting  or  ab.>u.t  to  waste  the  pro- 

pcrbv.   or  is  incnpab'e    of  mannging  it  ;     and 

\e\     There  is  ^ome  proof  of  fh/iR  nllegation 

bv  '-^ffidwit  oT    otherwisa      KESxU    DEVI    v. 

p  RT  ^  P  siNG'ri     Z^  P  E  1908-91  P  W  R 

10OR  =  185  P  ',  R19aS      ^  „       , 

15     A-pp-.i-.iini.  -tit;    <j   Civio   Prcccdun   Code 
186:i.  Sidion     503^—11  O'iver. 

Where  the  p-f^por-y  in  dippa'.e  was  of 
(he  value  (.f  several  l«kli3-fv' d  there  wa'i  VPry 
great  rtMS-^n  to  believn  that  tne  defend. nt 
since  h&  had  tn3:cn  pjss«Si*:on  of  the  pr<  portij 
bad  ccmmiltcd  gross  waste  with  regard  to  a» 
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Beoeiver    (Conid.j. 

a  rect'ivor  und'er  section  f)G3  of  Civil  Pro 
coduro  Tcde  wn.-  appointed.  Tho  High  Ceurt 
obsoved  thai  a  very  strong  eiiso  v*as  made 
out  to  justitfy*  bi?e  nppuiuimouL  of  m  reeuiver. 
MOHUN'P  SIAUAIM  DaS  v  MO  HUNT  MO 
HAinu    r)AS.    r)WNCal862. 

16  ApiJoiiitmeriLof-Noi  to  be  uiadu  without 
Fprciiit  »pnsoti-F.oiia  fide  po&t-i  hsimp  wifeli  Ipgal 
JtUo      V   IS  l{.  i;)()8    17  r  eol  1642  P  I. 

17  Appoiiilmeiil)  of--  Owner  -  Suit  egaiost 
--Leave  of  Court-  llecciver— I'rosecution  of 
^vithrut  snMGtion  of  Court- 7  0  W  N  706— 
'30  0  721  eol  108  V  \l 

18  Aypiintmn  (  of—  Piimn  fccie  title — 
Civil  rivcaduic  Code  ISSIS,  Stciicn  503- Re- 
cdwr. 

To  Justify  the  nppoinlmcnt  of  a  Receiver 
nil-  that  is  iirccssaiy  to  show  is.  that  a  fair 
prima  facie    cnse  has  bccu  made   out. 

Tbe  mero  eircumstaneo  that  a  large 
amount  of  pr(  perty  was  removed  by  the  defen- 
dant under  oircurnslanecs  whicii  might  fairly 
^ives  rise  to  suspicion,  during  the  pendency 
of  a  suit  ill  which  the  question  of  title  to 
that  properly  would  be  defcernuned,  is  in 
itsel'f  a  sufficient  ground  for  the  appoint- 
ment of  a  li(.cc,ver.  SHAM  CM  AND  GIRI  v. 
liliAYA  RAM    FAKDAY.     5  W   F  C  365- 

19  Appointment  of- Principles  relating 
to— Proof  of  mismanngoment  n(  cessary— 
Suit  against,  a  tenant  for  life- 107  P  H  1908 
c-i  lGi2  P  I. 

20  Appoijitmcnt  of  —  Recommendation 
by  subordinat  judge  to  a  Disstt.  Judge  as 
to  Refusal  bv  the  latter  to  nppoint  — Eight 
of  ..i.;peal-  10  BLR  1037  col  1642  P  I. 

^21  Appoihrnent  of  new  in  pUice  of  old — 
Cojumoncement  of  legal  proceedings  by  old 
liec  ivor- Necessity  to  make  new  Receiver 
party  to  suit- 28  M  157  col    1611   P  1. 

22  Contract  with-No  permissiou   of  Court 

—  D8aling\s  with  officer  of  Court— 30  C  696 
col  2085  i'  I. 

23  Courts  power  to  appoint  —  Amounts 
realizjd  by  usufructuary  mortgagee  in  pos- 
session.    2  M  L  T  167—17  M  L  J  201  cal  li95 

?4  Dtcfce  holder  attaching  two  decrees 
held  by  judgment  debtor  against  third  par- 
tics  Power  of  Court  to  appoint  receiver  to 
realize    amouuts    of  decree  under  attachment 

—  A  W  N  1908  P  164  col  1641  P  I. 

25  Doftjndaut  realising  sums  after  Re- 
ceiver's appointment— Power  of  Court— 61 
P  L  R  1902  col  1641  P  I. 

26  Discharge  — Administration  suit  — De- 
cree    5CWN    417    col  2036    PI. 

A^'^;^  Discharge- Pending  appeal  —  Appeal 
decided  and  remanded  -  Receiver  not  family 
discharged  -  How  far  functions  officad 
as  soon  as  appeal  is  decided  28-  0  790 
col     598    P  II. 

28  _  I^ismissal  of  suit  in  which— Practice — 
Dismissal  ef  suit  ~  Application  by  Receiver 
iOr  liberty    to  sell- Power  of   Court- Costs. 

When  a  suit,  in  whiob  a  Receiver  has 
been  appointed,  has  been  dismissed,  the 
Court  liua   uo  jutisdicUou   tQ     give  the    Re. 


Beceiver    (Contd ) 

coivor   any    fresh      power,     as    for     instance^ 
libcrtiy    to    ^oll,     RABEffOLME    v.     SMITH 
I  L  R  34    G  886. 

29  L  d(jmnity  -Dtbc  incurred'  on  behalf 
of  estate  — liectivorH  right;  to  iudemdity  — , 
parties     7  C  W  N    799-     30     C  937     coljS    P  II. 

80  1'  i'fjlvor  oy  — Liaolvonts  property  -Balo 
—  Saoclron  to  Receiv.  r  to  purchase.  5  O 
W  N   91    col    1664    P  11. 

31  Leasee- Application  to  set  aside  sum- 
mary jurisdiction— Pro  interesao  suo— Re- 
ceiver's aecnun  t  — Action— l^actice  12  C  W 
N    1023    col    1374     P  II. 

32  Mortgage  of  j  >int  property  executed 
by  attaching  creditors  of  the  property  if 
entitled  to  priority    over.     33   0  1175  col  1796. 

p  n. 

83  Order  refusing  to  aanetio-a  appoint- 
ment of-Exccution  of,  decree— Appeal  lO 
0    21   col  1273     p  I. 

84  Party  realising  sums  after  appoint- 
ment of— Daughters  dughter,  oollaterala  — 
Lode  pathaus  of  Jullandur  District.  6t 
P  R  1902-  72   P  L  R     1902   col  780    P  If. 

85  party-  Suit  for  possession  5  OWN 
27  See    Parties. 

86  possession  of — Effect  of  — Objectiori 
raised  in  second  appeal — Procedure--  Defeofc 
of    misjoinder     2    0  L  J'     602    col  l'-38    pi. 

87  possession  of  property  outside  presl* 
dency — power  of  Insolvent  Debtors  t.ourt. 
Bombay  to  direct  receiver  to  hand  over 
assts.     9BLR    1093   col    1410     P  II. 

88  Possession  of    receiver    Officer  of     Court: 
Receiver's    possession      is     possession      of 

the  Court  and  cannot  be  interfered  with 
except  wiih  the  leave  of  the  Court.  L  R, 
20  Eq  282  foil.  He  can  neither  sue  nor 
be  sued  without  the  leave  of  the  Court.  1ft 
0  1014  foil.  DUNEE  v.  KUMAR  CHANDRA. 
KISHORE.    7CWN  880-80  C  593. 

39  Powers— Order  to  Receiver  to  get  io- 
and  realize  the  estate— power  of  sale  in- 
cluded—Order, Construetion.  6BL  li  1140? 
col    1548    1    I. 

40  Povper  to  move  for  contemt — pro- 
ceedings for  contempt  of  28  0  790  col 
599  P.  II. 

41  Power  to  move  for  contempt  =  Re- 
ceiver   account     SOWN    223     col    1640    p  I.. 

42  Retiring  Receiver— Application  to  ap- 
point a  new  one — Application  in  chambers 
or    in    Court     28    0  259   eol  383    P  II. 

46  Sii-it  against  —  Receiver,  -proceedings 
against—  Necessity  of   leave  of  Court. 

As  a  Receive  is  but  an  oScer  of  the  court 
acting  within  the  limits  of  the  authority  as- 
signed to  him  for  and  on  behalf  of  the  court 
it  follows  that,  ordinarily,  the  party  feeling: 
aggrieved  by  his  conduct  as  Rcc-eiveif  should 
seek  redress  against  him  in  the  very  pro- 
ceeding in  which  he  was  appointed  as  Re- 
ceiver and  that  any  separate  proceedings 
tpkou  against  him  either  in  that  Court  or- 
else  where  should  be  with  the  leave  of  the 
f'ourt  under  rwhose  authority  the  Receiver 
vva^'     acting. 

Though  the   iitigEttion   iu  wbiic^li  the  K&» 
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Beciever    (ConUl.) 

oeivor  is  appointed  may  como  to  an  end  and 
the  properly  be  handed  over  by  the  Receiver 
to  iho  parly  entitled,  yet  the  Receiver  ia 
accountable  to  the  Court  until  he  is  dis- 
charged. 

Held,   that  as  no    leave  of  the    Court  was 
obtained    for  the  suit    it    must   be    dismissed. 
li  ^  25  Ch.  D    723,   10  Cal    1014,  18  (  al    431,  2 
M  and  K  39G    referred  to.     KaMaTCHI    AM 
MAL   V.    SUNDARAM    AYYAU.     26  M  492 

47  Suit  against  — Leave  to  sue,  oondilion 
precedent— Whether  leave  can  bo  granted 
pending   suit— Praotioe.     9   C    W    N    247   col 

698  p  n. 

48  Suit  against  Receiver  Appointed  by 
Court  -Leave  to  sue.     aO  M  £05  ool  1639  P  II. 

49  Suit  by— For  debt  due  to  a  person  — 
Ilight  to  set  up  dofeuco  of  set  off.  17  M  L  J 
481  ool  1447  P  I. 

50  Suit  for   scheme  of    management    of  a 
temple    aid   for    appointmonfc   in    the  mean 
while  of  a  receiver.     4  M  L  T  88  qu\  138G  P  I. 

51  lii diver's  suit  in  ejecinient  by  order  of 
court— Effect  on  real  party. 

A  court  appointed  a  Receiver  in  a  suit 
and    empowered     him    to    sue    in   ejectment. 

Held,  that  by  necessary  implication  the 
Receiver  as  an  oihcial  representative  or  trus- 
tee brought  the  suit  for  the  banefit  of  the 
party  who  might  ultimately  oppear  to  be 
entiiled  to  the  properly  and  when  buch  party 
has  been  ascertained  the  Ri  ceiver  would  be 
considered  his  Receiver.  3  P  Wms  379;  T 
and  R  345  foil.  If  the  official  representative 
of  an  estate  sues  to  recover  possession  of  an 
esiate  while  the  true  owner  of  it  is  being  as- 
certained by  proceedings  duly  instituted  in 
a  court,  any  decree  passed  in  favour  of  the 
official  reprebeutative  would  be  for  the  true 
owner  when  ascertained,  though  he  was 
not  a  party  to  it  and  bound  the  other  party 
to  the  decree.  The  same  priuciplo  applies, 
if  before  the  suit  ends  in  a  decree,  the  Re- 
ceiver's oflice  has  come  to  an  end;  and  the 
party  ascertained  has  a  right  to  step  into 
the  receiver's  place  and  to  continue  the 
porceeding.— MACLEOD  v.  KISSON,  6  B  L 
R    996. 

52  Vesting  of  estate    in  — Receiver  appoin-  , 
ted    by    court   pending    liiigation.     28  M    157 
col  1641  P  I. 

63  Vesting  of  property  in — Duties  of  Re- 
ceiver—Private sale— Pre  emptors  right.  A 
W  N  1905  P  149  -2  A  L  J  390-27  A  670.  See 
pre  emption,    right  of. 

Beceiyer  and  Executor  of  trustee. 

1  Distinction  between  Receiver  — LLnbUity 
of  estate  in  ]iis  charge  to  creditors — Baiiian's 
lien  on    goods 

A  creditor's  dealings  with  executors  or 
trustees  carrying  on  a  business  for  the  be- 
nefit of  an  estate  in  Hioir  hards  but  which 
estate  is  not  under  the  dinot  control  or 
management  of  the  Court,  are  not  quite 
in  the  same  position  in  rolalio-i  to  that  es- 
tate as  the  dealings  of  creditors  with  a  Re- 
ceiver actii'g  under  dirt  oi  oi  tiers  of  the  Court. 
Xu  the    iutUr    case    cicdiloiij   deal    with    the 


Beceiver  and   Executor  of   trustee 

(Contd  ) 

Court  through  its  lleoeivor  and  the  Court 
imposes  obligation  on  the  estate  throu>>h  tho 
Receiver  for  protection  of  creditors  dealing 
witn  tho  Receiver.  It  doubtk-ss  is  the  law 
that  in  carrying  on  a  business  under  dirfc- 
tions  of  tho  Court  a  Receiver  must  i.ecoa- 
sarily  itiour  personal  obligation  hut  in  in- 
curring these  personal  obligations  ^he  ne- 
cessarily and  under  the  authority  of  tho 
Court  imposes  obligations  on  tho  estate  for 
the  benefit  of  those  creditors  with  whom  ha 
has  dealt  and  which  obligations  the  Court- 
ought  to  and  does  give  effect  to,  aiid  it  is 
in  this  respect  that  a  Receiver  occupies  a 
position  towards  an  estate  in  bis  handa 
different  from  that  of  an  executor  or  trustee. 
The  latter  not  acting  through  or  under 
directions  of  tho  Court  do  not  and  cannot 
utjdcr  ordinary  circumstances  crealo  obliga- 
tions binding  on  the  estate  in  K.vour  of 
creditors,  and  it  appears  to  me  ihuL  the 
power  of  a  Receiver  to  bind  an  estate  in  his 
hands  in  favour  of  creditors  dealing  with 
him  so  long  as  he  acts  within  his  authority, 
is  as  recessary  a  consequence  of  the  Court's 
managing  or  carrying  on  a  business  through 
a  Receiver  as  the  personal  responsibility  of 
tho  Receiver  in  acting   under  that  authority. 

In  the  event  of  a  Receiver  being  sued 
for  acta  done  by  him  as  such,  he  would 
doubtless  be  entitled  to  rely  on  his  right 
of  indemnity  as  against  the  estate  and  ia 
order  to  try  this  question  of  indemnity  ife 
would  be  necessary  to  secure  the  presence 
of,  as  parties  to  the  suit,  the  beneficiaries 
or  others  who  are  interested  in  qucbtioning 
the  authority  of  the  Receiver.  But  it  ia 
not  necessary  to  resort  to  tho  doctrine  of 
the  creditor's  right  to  the  benefit  of  the  Re- 
ceiver's indemnity  as  a  foundation  for  tho 
right  to  sue  the  estate  for  a  debt  incurred 
by  the  Keoeiver.  A  right  to  maintain  such 
a  suit  is  founded  on  the  just  and  equitablo 
principle  that  as  tho  acts  of  a  Rtciever  so 
long  as  they  fall  within  his  authority  aro 
the  acts  of  tho  Court,  tho  estate  cannot  be 
permitted  to  enjoy  the  bencfib  of  those  acta 
.without  being  held  responsible  for  the  obli- 
gations   arising  out  of  them. 

't  he  banians  have  the  right  to  hold  if 
so  advised  after  cessation  of  the  baninnship, 
the  entire  amount  of  the  goods  which  may 
have  come  in  thoir  hands  when  they  ucased 
to  act  as  banians  as  security  for  the  total 
amount  of  their  claim.  The  banians'  li.'a 
is  indivisible  and  extended  over  every  por- 
tion of  the  goods  for  the  entire  debt  and 
they  have  the  right  to  insist  upon  retain- 
ing the  entire  quantity  of  the  goods  in  their 
possession  until  the  entire  amount  of  their 
claim  is  paid.  Mussamntfit  MOHAlU  RIBEE 
V.  Mussammnl  SmYAMA  RlBEE.  7  CW 
N  799-80  C987. 

Reciprocal  demand. 

1  Accounts  settled  by  a  partner  bind 
Iho  partnership.  L  A  article  CI,  20  M  180  col 
"J7S  P  1. 
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Recifil  iad03d. 

1  r-orUraJicLioa— Uebuttal.  5CWN  153 
col  212  P  I. 

2  Ofpvyni5nti  of  oona'cleration -Effiot  of 
—  Conir-iob  fcj  lou'J  luoaey  ou  rajrta'ijd.  Coi 
4CG  PI. 

Rocital  of  morigra-re  ii  prjclama 
tioa.    G  P  G  7d  coi  1187  P  J. 

Rocogultlou  of  claim 

J  Po.ss'.s.-ji  )ti,  suit  lur  —  R-q  jalicafci — 
Judiini.jiit  intjr  pnb-s  in  a  pr>;vi  )as  suit  — 
/diuissibility      7  0  0  vn  cjI  liJJJ   P  II. 

1  I'l'ipjr  pi'erioiiUiLioii  of  ap-^O'il  — Pleadei? 
holding  bripf  for  another  phador  filing 
appaul      10  0  303  col  l:i5S  P  1. 

2  Suit.  broii:^l)t  bv  a  i  iridei)ondc-nt  princ3 
-41  P  U  1902  cji  1202  P   I. 

3  Suit  by  or  agiiti:;!-.,  iah'sowa  uamo.  1 
L  B  U  iaOJ-1902  col  2^70  P  I. 

Record  of  right 

1  Appi.icatiou  of  general  ciisboras  of  agri- 
culturisis  HS  entered  in— Toevoty  land  ovvoer 
of  tljo  villago-  107  P  R  1901  col  2093  P  I. 

2  Applicatiou    to  orrect  onlry    mado  be 
fore  nmi-ndii-g  Act-Referet.ca  to  Oivil   Ojurl 
under    ainundirg  net  valid,    though    proceed 
ings  eoramor  oed    prior    to  paf5si»'g    of  am^cd 
ing  act  -12  0  W  N  987  cf.l  137  P  IJ. 

3  Application  to  settle  rant  of  hind— 
Application  by  party  concerned  and  not  by 
Government  — S-ttlemont  officar,  jurisdicbion 
of- 9  C  W  N  504  col  133  P  II. 

4  Correction  of  entries  in— Annual  re- 
cords Proc  dure  when  question  of  title  arises 
-1  P  R  1901  (Uev  )  0.^6  Act  XVII  of  1887 
Punjab    Land    Ittvonue    Act  No  9. 

5  Eff  Ob  of  entry  in— As  to  rate  of  rent 
on  question  of-Res  judicata,  where  rale 
of  rniit  hud  been  dotoimiucd  iu  a  rent  sui; 
-32  C  38G  col   13)  P  II. 

6  Eury.  i-'  —  Mufa' I'll  proceedings- -Trans- 
fer d( dared  vuiii  by  Into. 

Ilel'i,    that  a    R  vjnui   Curb    miy    pro 
perly    refuse    mutation    ia  a   C'ipo  of    transfer 
which    is    primi.    facia  void.     MOIIaNDV    v 
FAUJF,D     177PLR19ai. 

7  Eitrn  i'l—Pmes-ioii,-- Limitation. 

An  entry  ir-  the  record  of    rights    is  only 
presumed    correct    ti'l    tlio    o  jnt  rary  is  prov 
fcd.     The    BengU   Teuancy    Act    does  nob  lay 
down  thufc    the  entry    is  to  be    taken    as   cou 
elusive    up:)n  thequ-sliou    of  tsitlo    till  a  con 
trary    deoision    has  been    given    by   the    ihvil 
Co\irt.     lienor    the  pliintit!    io  nob    bound  lo 
bring    a   suit  fjr  pjssession    vvith=n    one  year 
from  tho    djibo    on    which    the    eut.ry    of    ibe 
deiondant's    nam-    wii    mr\dfl   in    the    record 
of  rights.     11  0  \V  N  48,  30  0  2u  ref  to      ^2fy  B 
837,  27  I  A  215  explained.     R\M  ssAFIAWaN 
RhhbER   v.    HaiTFIU    MiSSM.R.     6   C    LJ 
C70 

3  E  try  in  —  ES  ct  of— Possession,  suit 
fLr-Ll-rnitftfion-  60  L  J  670, 

9  E    try    in— Of   a  certain    person    ns     tc 
Dant-Sjcli  p  rsju^a  .t,  pieolud.d  f^om  pioving 
be  is  a  !  rup;-ittjr-2  N  L  R  65  col  1518  P  If. 

10  Eairy    iu— Willi  regard    tx  pa^mgnt 


I  Keoord  of  right    (Contd.i 

of  renb  cmnob  be  altered  during  mutaHon 
proGor^'lings— 1  P  R  19'3'>  {'{fv  )  Hee  Pu'.j.b 
Aot.  XVIL  af  1887  Liud  Revonuo  Act  8.  37 
No  9  (.i) 

n  I^i'ial  p'lblio.itioa  of— Effect-S  0  L  J 
13 J  col  131  P  It. 

12  Nccosaity  to  anrux  -  Ex'rnct  to  appU- 
3a'i  HI  t)  n  .1  a.vard-9  R  L  R  88'^  c  )1    1713  P  I. 

13  Panjib  Lard  Itevonuo  Aot  S.  87-68  P 
L.  R  1903  c-i  75(i  P  11. 

14  Suit  to  c  )rreob  or  ftlter  enteries  In  — 
Njf,  niii'itai nihil  -  Recourse  to  bo  had  to 
sj^cial  romoly  -12   OWN  1013    col  135  P  I£. 

13  Vanabio'i  of  entries  in  records  wh'ii 
bhu  mibf.er  is  in  dispute  — 4  P  R  1905  (Rev.) 
See  Pa^jib  Act  XVU  of  1887  Laud  Roveuua 
Acs  S.  3/    No  Q  (a). 

Reord  of  suit- 

1     Contenta  -  Whea    one  party    to     a    suit 
a:7c  03    t )  abide  Uy  tha  oath  of    his  oppouont*a 
O  0  11  o)l  335  P  !. 
Reoord  of  revanue. 

I     Issu'i   of  proojsj  for  ^4  L  B  R  19Q7  p  103 
col  331  P  II. 
RectiflcHiou. 

1  Rl.s.akd  comtnon  or  unilateral— 7  BLR 
3102  0)1  271    P  II. 

2  M  'rtgagi  Boad— Misfcakj  unilateral,  suit 
for-Ni-s   ma'»taiaable-8  O  0  1   col   418    PI. 

3  Of  Ins  rutiunts— Rjlief  on  the  ground 
of  niubuil  rni5^.akj-8  B  L  R  35t    col   418  P  I. 

4  Of  instru'.n.'nb  by  insertioo  of  a  clause 
delibirately  agreed  to  ba  omitted— 2  N  L  U  49 
0)1  4iT  P  I. 

R3d3m^tion 

\     S^^ri   !\Ijr  eaga   redamptioa  goU822 
1851   PII. 

Re  oatry. 

1  Rigii5  of-Whoi  porpatual  lease  oou- 
bains  no  coveaaib  th=irjfor  in  oiso  of  breacti 
of  o^ndibioi  agaiust  alieaatiou.  3  A  L  J  196 
cjl  560  P  I. 

Reference. 
1       liy  D. strict   Judge.  3  O  C  iO  col  1415  P  I. 

2  Proceeding  in  Revenue  Oourt  havi'g 
jarisdiction  — Oammissioner  on  appeal  hold 
iag  the  ca'^o  nob  proved,  hut  suggesting 
cegistra,ti.s  !  of  Rev  Oouri's  decree  as  that 
of  Oi  v.l  Gourt-C  )inmissionei*3  power  of  ro» 
foronc^— Oliief  Coaru's  powers.  45  P  R  1907 
col  1514  I'  II. 

3  To  (^hief  Court   by  Divisional    Court  on 
appoi!      IG  P  L  R  1905col  1313   P   I. 
Refarencp  to  Qliia''    'Jourt. 

1  Gruu   d  of.     3  L  BR  2-5  Col    1303    PI. 

2  To  collector  —  Nec*^psity  of  —  Purj^b 
land  i.lieuatioa  S.  9,  77,  69.  97  P  L  R  1901  col 
3090  P  I. 

Ref  renQ^  to  Fail  B^nch  by  Division. 
Beach  of  th '  Trav.iucor ^  High  Court 

i     Gift  t  1  tiiri  t-ldesb   aou-Presumpiioa, 
22  I  L  R  md   ooi  1728  P  II 

R  fer^no    ta  High  Court. 

1  A  reference  to  the  High  Coart  when 
thfro  i-3  a  suit;  or  an  appal  before  the  i>.ourti 
LG  C  P  L  R  1003  P  17  ool  13C2  PI. 

2  Fo  uia  oi  appeal.  1  A  L  J  37  col  1921  P  /, 
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Beference  to  High  Court   (Con'd ) 

7  B  L  n  995  col  1302  P  T. 

4     Wben  oai  bo  mad'^--No!;  on  supposition 
caPOs.     25    B  327   cjI    1222    P  I. 
liefund. 

1  Essentials  for   obtaining  — Of  purch-x^f! 
Money    paid   to   jadgment-crorliror    i'>eX)Cu 
tion    m\a9.     3    A  L  J  810     col    1560      PI. 

2  First  lesseo  d.'livaring  posscssioM  of 
land  to  Hub3  qciont  Ios^qq  on  paj'm'nt  of 
cot  pensatioM  -Such  lessea  afterwards  be 
coming  entitl<^d  to  restitution  of  land  by 
decree  of  Court  — Refund  of  -jompfinriiition 
money  by  such  le-'seo  wbother  a  condition 
precedent  to  bis  ohtnining  relief  by  way  of 
restitution.     18  ML  J   89   col     lGi8   PI. 

3  Of  ComplnitU  and  P;ocp3s  fers  -  Complaint 
of  iVrg'il  seizurf.  of  cattle— Cuu-t  fees\ Act,  1670, 
8,  3I/-Citile    Ttepass   Ac\     1871    s    20. 

Tbe  direction  contained  iu  section  31. 
Court  fees  Act,  for  tbe  refund  of  ormplaint 
ar^l  process  f»^ej  in  case  of  co;-!Viction 
applies  to  complaints  made  under  fccciion 
20?Cattle  Tr.apuss  Act,  of  the  illof^hl  se'euro 
or  detention  of  cati.le.  KINO  EMPEROR 
V  THA  NYO  U  AND  bHWE  TUN  U.  4 
L  B  R  1907  P  II. 

4  Of  money  realised  id  expcution  of  a  dec- 
ree afterwards  reversed  on  nppeal-llemf  dy 
whether  by  fuit  or  opplicatioD.  AWN 
(1908),  206   col    1027  P  1 1. 

5  Of  purchase  — Money  when  eale  is  set 
aside-Suit  for  maintaiuability  of.  23  C  332, 
col    1007    P  I. 

6  Of  share  in  Compauy  consequent  on 
repudiation  of  agreement  — No  purchase.  10 
P  H    1905    col   3i7   P  II. 

Befusal  of   lender  ^     , 

1  Duty  of  debtor  — Intfrest— Tender  of 
dobt  btforo  action  — Payment  into  Court. 
4  L  B  R  1907   P  108     col      ia72  P  I  J. 

Befusiog  to  file  nward. 

1  Order-Appcalablo.  4  L  B  R  1907  P  13D 
col  1717    P  I. 

2  Qift—Gift  b])  rcgisfsred  inslrumevt  not 
volid  if  unaccompanied  by  delivenj  of  2)osses 
Siuil. 

The  Muhammadan  Law  is  applicable 
to  gifts  bttv'-ccn  MubRmmndarm,  even  when 
iffec'ed  by  reg'Ptored  ir.stt  ument,  and  such 
n  gilt  will  be  if  valid  unless  the  roqu  re 
mtnts  of  Muliammdan  Law  as  to  pf  ssession 
ere  cmpHcd  with  Chaudhri  Mehdi  llisan 
V.  Muhuia-ijad  Husan.  (L  R  b3  I  A,  C8  a', 
p  75),  followed.  Mogulsba  v.  Malinmacl 
Sahib,  (I  L  R.  11  Bom.  611)  rtf.'ired  to. 
iM.bi  Koya  v.  Mu^se  K<>yo,  (I  L  R  ^-4.  Mad. 
513).  not  fuliow(d.  Vahuzullah  Sahib  v 
B-yaptti    Nagftvya. 

3    Holder   must     bo     proved     to     havo   a 
clear    notion   of   an    unregistered  deed  before 
be   can    be     deprived      of    his    registered   se- 
curity.   16  0  P  L  1195 
B^giftt^red  d  cum^nt. 

1  Competing— Wegibtration -Priority  -Do 
lay  iu  effecting  registration-Notice  — Registra 
tion  Act  :Ss.  47,  49.  50  1  L  B  R  1900-1902 
p  293  col  188  F  I. 


R*^gi6tered  and  unregistered  deeds 

of  aa'e. 

1  2  0  0  7<  c^l    40.1    PL 
Regisfnr  not  a  Court 

J  7  .1/  L  J  ol3  c)l    I  J.J  J   P  I. 

2  Of  High  0 'urt  — liight  of— To  imposa 
truHoi  S  Of  ;tary  of  Sti'o -Wliotljcr  t.Udtea 
of  o-vner  of  Gove— Pro  Njtes  dt-p^sited  wiiii 
him  lor  bo  DC  fit  of  such  owner.  9  C  W  N 
H3    cA    510    P  I. 

Registrar. 

1  Of  High  Court  whether  empowered 
to  grant,  leave  to  iostiluto  euit  uuUci-  d.  lii 
of  I  he  Letters  Piitert.  J  605.     7  C  L  J  441. 

R^giHtr;irij  report. 

1  Ex  .cuti  u --Nui.ic  J  of  m  I'ioa— Delay— 
Miitalc,    5  C  W  N  337-23  C  -jlU. 

Registrai'J  sale. 

1  Pill cJl  iser  ~ Dfjlcicncy  in  area--Coinp'n* 
satlo'i — Anniilnient  of  saL — Hosts  of  ik:  jjUf 
chaser. 

Where  there  was  a  substantial  deficoncy 
in  area  of  cir  tain  propoiiioj  .sold  by  the  l»e- 
gistrar.  and  thj  pjrdiascr  ult.r  paying  the 
wliule  of  the  pui  chaseiiicjuey  anci  cjunrm- 
atiorj  of  the  Rile  became  aware  of  it,  uuU 
claimed  a  refund  of  h  a  putchusj  moniy  to- 
gelher  with  interest,  c  jsis  and  obii.  r  charges, 
held,  that,  the  purchaser  wjs  enti.  La  lo  ask 
for  antiu'ment  ci  the  sale,  ai  d  could  not 
bo  compelled  to  acc-ipt.  CO  Jip.ns  tion  for  tho 
deficient  area  2  uh  D.v.,  85.'J  (I9C0;,  ra- 
ferred   t);  I  <j  W  N.  100  (i-8J  ,  uiitiuguishi  d. 

The  purchfisor  was  e.. tilled  tt  r^pty- 
mant  by  iho  deooe-lio  d^r  ot  tbe  wuc.Ia 
amoui.i,  paid  by  hini  with  interest  from  the 
da!o  ofpi\meni  i mo  Court.,  and  t!ie  costs, 
charges  and  expenses,  wh  c'>  ho  had  ii  currod 
by  reiison  of  lii^  bidding  for,  a -d  b  ipg  do* 
c  ared  the  puronas-M'  ot  tin;  pi  op  rty,  arid  of 
and  incilciitil  to  tho  aijplicatiun  to  be  dia- 
oliar^od  from  lii.s  |  urcMiise.  B  \  MC  OP 
BENGAL  V  AKflOY  KUMAR  MUKKEu. 
Ji^E,    6  C  W  N  835. 

Registration. 

1  Adinis  ibiiity  in  evidence  of  cnrnpul- 
sorily  rcgisiiable  unregi.^tcred  d.  cumc. t  for 
collaloral  pu  rpjse.  143  P  L  Ii  1900  col  S2  P  II. 

2  Admission  as  to  ngrt'oineuto  riquiring, 
18    P  L  R  J903  col    1068    PI.  i  6 

3  Agreemu:it  by  a  pLimifl  in  rsuit  cot 
to  proaCcuLo  cairn  against  a  larticular  de« 
fet)dant  and  not  totxecuto  decree  ogAiuafc 
thst  defendant  —  Agreement  affccfnig  im- 
moveable property  of  more  than  otiehundred 
rupets-Ntcesbity  for-Of  agreemoof  15  M  Ij 
J  370. 

4  Agreem  nt— Tnadmi.'siable  for  want  of 
Regitered  drcuracnt  reciiing  atd  confirm- 
ing such  agreement  adm.tsibie.  4  B  L  R  893 
col  1297    PlI. 

a  Assignment  of  charge  on  imnioveabld 
property.     190  P  L  11  lOO^  col  477  q  I. 

6  CDUipr  luise  of  su.t-Piead.i'g  not  to  bo 
construed  with  stiioiuess.  11  P  L  R  1906  ool, 
1595  P  II. 

7  Compromise  petition,  constituing  a  leaaa 
and  filed  iu  a  crimiual    procecdiug— Regis- 
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Registration    (Could.) 

trationa  if  necessary.     12  0  W  N  854—8  C  L  J 
90—35  G  10 10     col    4t)5  V  II. 

8  CJompulsory- Trust— Public  religious 
purpose -Gift.     13  M  L  J  3G4  col    545    1'  I. 

9  Constructive  notice,  how  far  — Pro 
Bumptio.i.     27   B    452    col      475    P  I. 

10  Custom-Succession.  143  P  L  R  190G 
col    820    P  II. 

11  Deed,  sale  by — Verbal  sale.  4  LB  R 
1907    P  26    col    415    P  I. 

12  Document — suit  for  balance  of  ac 
counts  —  Partnership.  78  P  L  R  190G  col 
3881  P  I. 

13  Effect  of,  on  failure  of  prior  mortgagee 
to  get  possession  of  title  deeds  -  Delay  in. 
17  M  L  J    4  99   col    C37  P  I. 

14  Effect  of,  on  transfer  of  property.  28 
M  l'i4  col    587    P  I 

15  Evidence,    admissibility      in,    of     com 
pulsorily    registrable    but  unregistered     lease. 
1  N  L  It    147    col    985    PIT. 

16  How  far  notice,  constructive— Frame 
of    suit.     7  C  W  N    11    col     655    P  I. 

17  How  far  a  notice.  26  B  538  col  :  554  P  I. 

18  How  far  notice  so  as  to  vitiale  pay- 
ment made  without  knowledge  of  sub- 
mortgage. 6  Bom  L  R  836  29  B  199  col: 
1852    P  II. 

19  Registration  -  Judicial  notice  of  want  of 
registration  cm  be  impleaded  in  second  appeal. 

In  a  second  appeal  it  was  urged  for 
the  first  time  that  a  compulsorily  regis- 
trable, but  unregistered,  deed,  was  invalid  for 
want    of    registration. 

Held,  the  plea  ought  to  be  considered, 
though  taken  so  late,  the  point  being  one 
which  a  Court  ought  to  take  Judicial 
noticG    of. 

2  B  489,  2  A  554,  3  A  157  &  19  W  R  22 
F,  3BLR  125  &  11  VV  R  381  Diss,  13  A 
300  &  14  0  P  L  R  42  R.  SAHEB  LAL  v. 
SUBH    LAL    2  N  L  R  121- 

20  Is  r.otice-Decree  Absolute  for  fore- 
closure.    0  B  L  R   1043  col    1669    P  II. 

21  Is  notice  — Sale  by  first  mortgage 
without  in  pleading  second  mortgagee- 
Right  of  second  mortgagee.  30  G  599  (F  B) 
col    654    P  I. 

22  Nscessity  for  —  Determination —  Test 
27  M  43    col    459    PI. 

23  Non-delivery  of  document  by  execu- 
tant to  execute  after  registration,  effect  of — 
Validity  of  such  document  —  Transaction  — 
Whether  completed.  40  P  R  1906-78  P  L  R 
1907  col  913  P  I. 

24  Of  compromise — Charge  upon  pro-  i 
party.     4  0  C  78  col  389  P  II. 

25  Of  Decree  passed  by  Civil  Court  as 
decree  of  Revenue  Court.  35  P  L  R  1904 
col    1693  P  I. 

26  Of  deed  of  gift  by  legal  representative. 
13  M  L  J  303  col  482  P  I. 

27  Of  Document.  134  P  L  R  1904  col 
946  P  II. 

28  Of  document  by  only  authorized  agent 
■6  0  C  9  col  485  P  I. 

29  Of  lease— Lease  of  right  to  receive  col- 
ioctious  of  a  village  not  an  agrecultural  lease, 


Rogistratiou    {Contd) 

6  0  C  222  col  2088  P  I. 

30  Partition  deed— Record  in  bahi  of  par- 
tion  already  completed.  33  P  L  R  1905  ool 
461  P  II. 

31  Payment  by  mortgagor  to  mortgagee 
—  Registration  of  sub-mortgage,  29  B  199  col 
1852  P  II. 

32  '^loa  of  invalidity  of  registration  on 
the  ground  of  non-existence  of  property.  8 
C  W  N  362  col  529  P  I. 

33  Priority —Date  of  execution  of  dood. 
29  B  46  col  478  P  I. 

34  Priority  between  registered  deeds,  the 
one  executed  first  being  registered  later.  29 
B  42  col  488  P  I. 

35  Registration.  How  far  comj)ro7nises  in 
suits   ex  inpted  from. 

A  razlnamiJi  does  not  require  regi8tra« 
tion  only  in  regard  to  such  of  its  stipula- 
tions and  provisions  as  are  incorporated  with 
and  given  effect  to  by  the  order  of  the  Judge. 
The  provisions  of  the  Registration  Act  will 
i  9'Pply  t«  terms  in  the  razinamah  which  are 
not  so  incorporated.  22  Mad  508  followed. 
PATHA  MUTHAMMAL  v.  ESUP  ROWTHER 
29  M365' 

36  Reciept— Extinguishment  --  Mortgage. 
103  P  L  R  1905  col  :  481  P  I. 

37  Registered  sale  deed-EflEect  of,  although 
the  purcnase  money  not  paid.  1  M  L  T  432 
=  8  B  L  R    866  col:  1069  P  I. 

38  Regulation  S.  3  U  B  R  1903  P  I  col : 
325    P.  I. 

39  Sale  of  immovable  property  by  regis- 
tered 'eed.  Vendee  having  notice  of  a  previ- 
ous agreement  to  sell,  made  by  vendor  with 
another    person.     97  P  L  R  1903    col:  402  P  I. 

40  Sale  of  occupancy  holding  -R'ights — • 
Subsequent  surrender  by  tenants  —  Suit  by 
proprietor  to  eject  pui chaser — Jurisdiction. 

A  an  occupancy  tenant  sold  his  occu- 
pancy describing  it  as  an  occupancy  holding 
in  the^document  which  was  registered  A  sub- 
sequently surrendered  his  holding  to  the  pro- 
prietor of  the  village,  who  sued  to  eject  B 
as  a  trespasser. 

Heldy  that,  B  was  a  trespasser  and  that 
the  jurisdiction  of  the  Civil  Court  was  not 
barred.  In  so  far  as  the  provisions  of  section 
46  of  the  Tenancy  Act  are  inconsistent  with 
the  provisions  of  the  Registration  Act,  the 
latter  provisions  must  bo  deemed  to  have 
been  impliedly  repealed.  Leges  posteriorea 
contraries  abrogaut.  The  effect  of  the  sec- 
tion is  to  abrogate  the  powers  of  a  Registrar 
or  Sub-Registrar  to  register  certain  docu- 
ments except  under  certain  .'^pjcified  res- 
trictions Where;  owiug  to  false  recitals  or 
to  an  incorrect  description  of  the  property, 
a  Registrar  was  deceived  and  registered  a 
document,  which  he  is  not  empowered  to 
register,  as  in  the  present  case,  such  docu- 
ment cannot  be  deemed  to  be  duly  registered 
Where  registration  of  a  deed  has  been 
effected  by  a  Rigistrar,  having  no  jurisdic- 
tion in  that  behalf,  the  document  is  not 
efTective  for  which  it  is  created.  Conse- 
quently,  the  defendant's  sale  deed  could    not 
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cor. for  any  right  on  him  to  the  holding. 
Therefore,  th*-  jurisdictiou  of  the  Civil  Court 
was  not  oubu^ii  in  a  suit  against  him. 
Pluiiififf  was  Giititltd  to  succeed.  DAJI 
VITHOL  DHOK  v.  IMOUESHWAR  VEN- 
KaTESH   GHAUPUHEY.     1   N  L  R  112. 

41  Rigistr.ition  ofhmd  executed  by  guar- 
d'au— Limitation  — Mjitey  advanced  J vi-  litiga- 
Hon. 

The  plaintiff  lent  somo  money  under  a 
registeted  bond  to  the  guardian  of  a  minor 
to  meet  the  expenses  of  a  litigation  in  which 
the  minor  was  concenied,  and  brought  the 
present  suiL  \o  recover  the  money  against  the 
minor  after  the  expiration  of  three  years 
from    t,he  date    when  the    loan  was  made. 

field,  tibat  the  claim  was  barred  under 
art  6?  of  the  second  schedule  of  the  Limita- 
tion Act  and  the  registration  of  the  bond 
could  not  extend  the  period  of  limitation 
against  the  minor. 

Held  further,  that  the  suit  could  not  bo 
maintained  by  the  plaintiff  under  S.  G3 
of  the  Contract  Act  inasmuch  as  she  had 
not  pleaded  nur  proved  that  the  money  ad- 
vanced by  her  was  necessary  for  the  minor. 
It  was  not  sufficient  merely  to  prove  that 
the  money  was  epent  for  the  purposes  of 
the  minor  O  L  U  3  Exch  63.  13  Q  B  D  410, 
19  Q  B  D  50'J  referred  to  ANJUMaN  ARA 
BEGAM  (NAWAB)  v.  NAWAB  ANJUMAN 
AHA    BEG  ai     iO  0  C33- 

42  Suit  to  compet  Order  refusing.  20  0 
77    col.    493   P  I. 

43  Suit  to  eaforce—Time  limit-Admis- 
sibility  in  evidence.  4  L  B  R  1907  P  88  col 
200    P  I. 

44  Transfer  of  property  in  lieu  of  dower 
debt  being  sale,  could  only  be  effected  by 
delivery  or  rfgistorod  instrument— 13  OWN 
160  col  11  P  IL 

45  Transfer  of  property  under  litigation 
— Promise  of  transfer — Valud  of  right  when 
not  exprcss^'d-  174    P    L    R    1905  col    465  P  I. 

43  Uni  .-i^'ered  docament— Value  of  pro- 
perty not  specified  in  the  deed,  but  exceeds 
Ks  100     Whether  valid.  10  O  C  277  col  555  P  I. 

47  Unregistered  lease,  where  registration 
is  necessary  -  Admissibility  in  evidence  — 10 
B  L  R  1146  col  1666  P  IL 

48  Unregistered  sale  deed  — Coufirmiug  an 
oral  sale  of  land  —  Subsequent  registered 
conveyances  intended  to  defeat  the  piior 
unregistered  deed,  fraudulent  execution  of - 
15  M  LT  478  col  1069  P  IL 

49  Will— Proof- In  dent  ifiers- Admissibility 
of  evidence— General  reputation,  evidence — 
Registration  -  Presumption— 3  C  L  J  319  (P  0) 
-10  OWN  525-33  C  537-8  B  L  R  375-1  M 
L  T  131—16  M  L  J  161  col  97o  P  11. 

Registration  Act  XVI  of  1908. 

1  See  \ct  III  of  1877  Kegistration  Act  col 
456  to   499   P  I. 

2  S  1-S  1  Para  1,  2  Old  Act. 
8  S  2—8  3  O  A. 

4  S  3-S  4  Para  1,  2  O  A. 

5  S  1-S  1  I'ara  3,  4  0  A, 


Registration  Act  XVI  of  1908 

6  S  25~S  24  0  A. 

7  H  26-S  25  O  A. 

8  All  the  other  sections  of  the  now  Act 
oorreapoad    with  the  same  sections  of  the  old 

I  Act. 

9  Unreglslered   partition  deed— Effect  of  de* 
I  foidanCs    admission. 

The  policy  of  Legislature  is  thet  all  docu- 
ments   alTecting  immoveahio  properly  should 
be  registered  and  therefore  they  require  regis* 
1  tration.    An  unregistered  partition  deed  is  not 
admissible     in    evidence  to    prove    the    tran* 
saotion  in  so  far  as  it  nflect-?   the  immoveable 
properties,  but  it  is  admissible  to    prove    that 
the  coparceners    therein  referred   to  have  be- 
■  come  divided    incmbors    and  it    is    acmii=?iblo 
,  to  prove    the  arrangement  come  to   r'.-garding 
:  meveables.     15  M  3^6  followed, 
i  The  admissions  o  f  the  defendants  do    not 

i  make  an  unregistered  document  admissible 
'  as  evidence  in  eo  far  as  the  immoveable  pro- 
perty is  concerned,  nor  can  secondary  evi- 
dence be  given  of  its  contcnta,  butyet  a  decree 
may  be  given  on  the  admission  of  the  de- 
fendants 3  M  H  C  R  342  referred  to  S  A  SU- 
BRAMaNIA    IYER    V,  SAVITRi  AMMaL.  4 

M  L  T  354. 

10  ^5  17  Right  on  certain  portions  of  land 
—Sale  certificate -Trarfer  of  title— Fishery 
rights.     35  G    014   col    lOoS    P  II. 

!  ij  g  i7_Deed  giving  mode  of  partition  of 
'  immoveables  of  vilueof  Ks  100  to  bt>  acquir- 
ed in  futui-o  Act,  III  of  1S77  S  17  (h)  "  Vest- 
I  ed  "  and  "  cotiugent  "  defined.  89  P  11  1903 
1  col    2025    P  IL 

12  S.  17  (b)— Variation  of  terms  of  re- 
gistered deed  by  compromise  ii  mutatioa 
proceedings.     5  A  L  J    717  col:  932  P  IL 

13  S.  17  (d)-Sait  for  declarution  that 
plaintiff  had  muqarraridiri  j  righ^3  in  land 
— Djcaments  constituting  perpetual  lease. 
189  P  L  R  1908  col:  703  P  IL 

14  S.  17  (d)  -  Admissibilitj^  —  Dastak  -^ 
Non-occupancy  raiyat — Accretion.  8  C  L  J 
588  — 6'se  R-gnlitlm  XL  of  1825  (Bangal 
Alluvion  and  DUnvion.)  No.  5 

15  Ss.  17  awl  i'J-Mori(jag:  wJh  possession 
—Second  morf.jjge  by  7inrcgis.:.ered  redemption, 
postponed  till   payment  of    additional    advanca 

-Registration  Act,  Section  4'J~-Seciion  59,  cl. 
(2)  T  P  A. 

A  certain  property  subject  to  a  mortgage 
with  possession  was  again  mortgaged  by  an 
unregistered  deed  to  secure  i>  fresh  advar'ce. 
The  seooud  mortgage  deed  provided  that 
the  property  shall  not  be  redeemed  till  pay- 
ment   of  the  additional  advance. 

Held  that,  there  being  nothing  in  the 
transaction  which  could  be  regarded  aa 
delivery  of  the  property,  the  deed  should 
have  been  registered. 

Hdd,  further,  that  a  purchaser  of  the 
property  subject  to  the  mortgage  was  not 
bound  by  the  siipulation  postponing  rodeiiip- 
tion    till  payment  of  the    addiiio  lai  advance. 

Held,  also,  that  the  stipulation  cjuld 
not  be  oaforced  because  the  sub.^equent  daea 
being    iuaduiisoible  ia  evidouco  under  aeotiou 
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49  o(  the  Hcgialration  Act  could  not  be  used 
to  fottor  the  equity  of  rcdemptioD.  4  A  85; 
9  B  '233;  18  M  8G8,  12  13  231  roferred  to. 
SADA  SHEO  V.  MAHABIR  PRASAD.  11 
0  C  248. 

16  Sa.  17  (a)  and  49  —  Mortgage  with 
power  to  (\s9ic-n  the  lands  leuBing  out  in  per- 
petuity—Hogistratiou— Second  appeal.  4  M 
L  J    79 -Set'  Practice. 

17  Ss.  18  (a)  and  50-Registered  sale-deed 
—  Prior  tinicgistered  mntgnge— Priority, 

Under  Sections  18  (a)  and  50,  a  regis- 
tpred  sale-deed  prevails  over  the  prior  unre- 
gistered mortgage.  ARTHA  NaIIaKO  v. 
BHaGavan  Nahako,    4  M  L  T  64. 

18  Ss.  32,  73,  74,  76  and  77~Ee/usal  to 
regiUer  by  8nb- Registrar  for  denial  of  excu- 
Hon— Registrar  refusing  to  direct  registration 
loithout  making  inquiry— -Suit  to  enforce  re- 
gistiaiion. 

Held,  that  all  that  is  necessary  to  estab- 
lish, in  order  to  maintain  a  suit  under  S,  77 
of  i,be  Registration  Act,  is  a  refusal  to 
register  hy  a  Sub-Rogibtrar,  an  application 
to  the  registrar  within  time,  and  a  refusal 
by    him. 

Held,  further,  that  the  fact  that  the  re- 
glst^-ar  has  not  held  a  full  enquiry  under 
S.  73  or  has  taken  a  wrong  view  of  the 
law  when  holding  an  inquiry  under  that 
section  does  not  bar  the  suit.  24  A  402 
referred  to.  PA  uTlT  SINGH  v.  RAM 
SINGH.     11   OCS53. 

19  S.  48  — Deposite  of  title  deed.  14  B  L 
R   211    col:    177C    P  II. 

20  S.  49-See  11  0  0  248  No.  15;  4  M  L  T 
79  No.    16  supra. 

21  S.    50-See   4MLT   64  No.    17  supra 

22  Ss.  51  and  89-Copy  of  sale  certificate 
registered  under  section  89  Registrati  m  Act 
—Effect.     142  P  n    1903    col  :    449  P  If 

23  73  to  77 -See  HOC    853  No.  18 'supra 
2^     S.   89-14>-  P  U  1908NO.  22    supra 

Regifitration  of  societies    Act    XXI 
ot  i860. 

1     See   Act  XXI  of    1860   col.-   63    PI. 

Ee§:istratioii  Re^ulaiion  Travan 
Core  Acfc  civ«,a 

I  Ss.  10  <&  42 -Unregistered  partition  deed 
of   moveables   and    ivimoveubles. 

A  partition  deod  of  both  moveables 
and  immoveables,  included  in  one  list  may 
though  unregistered,  be  admitted  ia  evi- 
deuco  so  far  as  regards  the  movables;  and 
especially  so  (as  here)  the  partition-deed 
being  between  certain  coheirs  effecting 
division  among  themselves  of  b.H'.  moveables 
and  irvimoveables  and  there  having  not 
beea  tL,.  possibility  of  any  inseparable 
coDnection  between  the  two  ^sets  of  nrc 
perties.  15  M  336  P  13  M  281  Not  F  ■  2* 
B  373  Distinguished.  THOMMAN  ITTI 
AIVMA  v.HAiaHARA  AIYaN  NARaYANA 
AIYAN.    2lTLRi89.  -"AlANA 

Registry. 

v}  P'^upi'i'^Lor  —  Co-sharer  ~  Mortgagee  - 
To,  ,'  ^^i^f«r  refusing  his  coaseut.  a  B  L  R 
ioJ.  ooi  1910  P  J, 


1  Execution  of  decree  — Decree  for  rent 
against  recorded  tenants  does  not  efleofc 
the  rights  of  unrecorded  tenants.  9  0  W 
N   843   col  :    1390  P  II. 

Reg^ular   Settlement. 

1  Property  acquired  at— Mortgagees  rights 
in  Talukdari  estate.  1  o  c:  S  30  col  :  1965  P  I, 
Regulation  III  of  1793  (Bengal). 

1  S  14  — Husband's  sister's  sous  adoption 
accepted  by  all  agnates  and  other  Kinsmea 
—Set  to  set  aside.     2  C  L  J    16  col  1135  P   II. 

Regulation  VII  of  1693   Bengal  De- 
cennial Settlement. 

1  S  41 — t3onstruciion  of  —  Presumptioa 
Fresh  settlement.  10  G  W  N  637  and  598  Sea 
No  I  and    3  col  55  P  II. 

2  S  51— Valid  notice  — Undivided  laluh^ 
Joint  settlement  —  Separate  collection—  Assess- 
ment  —  Measurement  —  Separate  tenancy  -De- 
claratory decree—  Liability  of  taluk  to  enliancB' 
nient,  net  in  iss^ic. 

Under  S  51  of  the  Bengal  Decennial  Set- 
tlement, Regulation  (VII I  of  179;:^)  a  talukdat 
is  entitled  to  notice  ot  demand  for  enhance' 
ment  of  rent,  v^'uich  should  contain  one  of 
the  grounds  mentioned  in  the  said  section  to 
be  valid. 

Where  the  question  of  the  liability  to 
enhancement  of  tiie  taluk  as  a  dependent 
taluk  undtr  the  provi  .ions  of  H  51  of  the  Ben- 
gal Decennial  hettement  Regulation  was  nob 
pnt  in  issue  a  cleclc.ratory  decree  declaring 
a  taluk  tenure  liable  to  eDhaucementi  could 
not  be  passed. 

A  taluk  beirg  situated  within  three  za- 
mindaries,  was  jointly  settled  but  its  col- 
lection was  separate.  The  proprietor  of  tv/o 
of  the  zemindaries  caused  the  antire  taluk  t) 
be  measured,  asses.-ed  with  rent  upon  the 
area  found   tiieiein,  and    granted    a   dowl    to  j| 

the  holders  of  the  taluk,  who    agreed    to    pay         M 
their  share    of  rent    thus  assessed.  ''  • 

Held  yerMUler,  J-That  the  effect  of  the 
cowl  was  to  constitute  the  fractional  share 
of  the  undivided  taluk  a  separate  ann  dis- 
tinct, tenure  with  wiiich  the  proprietor  of 
the  remaining  s-^.mindary  iiad  no  concern. 
Hence  in  a  suit  for  enhancement  of  rtint  of 
a  taluk  by  the  zemindar,  the  proprietur  of 
the  remaining  zemindary  was  not  a  neces- 
sary  party.  THE  BANK  OF  HINDUSTAN, 
CHINA  AND  JAPAN,  LD.  t?.  BABU  SHIB 
DOYAL  TOWARY.     8  C  L  J  329. 

Regulation  XIX  of  1793. 

1  Grant— Sale  — Suit  by  purchaser  for  re- 
covery cf  possessio!)  or  for  assessment  of 
rent  aiu  mtsne  profits.     35   C  931  coi  47  P  II. 

2  Hindu    Law— Hereditary     office,    estate 
attached   to— Statements   ot  persons  who  aE6 
dead.     32   0    6  col    158   P  I. 
Regulation  XXVII  of    1793. 

1     Bight   of    aaviindar  to   establish  a  market 

on    his   own   land— Regxdation    No   XXVII  of 

1793,    Regulation   No  VII    of     1822,  section     9. 

There    is      no     legal      objection     to     tha 

holding  by     any     persoa    o£    a    ."^at"     oi 
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Regulation    XXVlI'Sof  179S    (Coyitd.) 

market  whenever  and  wherever  he  may 
please,  provided  that  he  fV:>c3  so  on  his 
own  land  and  in  8uch  a,  way  as  nob  to  be 
a  nuisance  t'  neighbouring  land-holders 
who  have  equal  rights  with  him.  Kedar- 
Lc.h  V.  Raghunalh  N  W  P  H.  C  Rep,  1874, 
p  lOi,  Sheikii  Bi.hnrut  Ally  v.  Seetul  I\''tser. 
N-W  P,  H  C,  1869  40,  MeeLa  Saboo  v. 
Sheikh  Sarwur  Surwur  Ali,  14  S  D  A,  N  W 
P  439,  and  Bhinuk  Chowdhree  v.  The 
Collector  of  Jounporo,  N  W  P,  H  C,  Rep, 
1867,  271,  referred  to.  SUKIIDEO  PRASAD 
t>.  NIHAL  CHAND,  AWN  1907  P  2^8- 
4  A  L  J  718-29  A  740 

2  S  41  —  i^osumplion  and  settlement  with 
Zemindar —  Right  of  pntnidar  to  pot-'sessioa 
11    C  W  N    201-34    C  109    col:    57   P  II, 

Begulati* >n   Act     XVXVII    of    1793 

1  Be}igal  Act  VII  of  lb? 6  ( Land  RegUlra" 
lion  Act)  Ss.  3  (10),  7^— Revenue- frp.e  pro- 
pp.rhj—Resujnption  under  Reg  XXXVII  of 
1793. 

Held  that  the  mere  fact  that  the  area 
of  the  l«id  i3  over  IGO  bigtms  and  that 
it,  was  ci.p.ible  of  V.i .10;  re?um- d  by  Govern- 
ment under  Reg  XXXV II  of  1793  is  not 
suffijiout  to  make  it  rovenue-freo  property 
within  the  moaning  of  S.  78  of  the  Land 
Registration  Act.  R  \TANMANl  DEBI  v. 
DIN  NATH  CHATTERJEB.  8  C  L  J  523. 
Regulation  I  of  1798 

I  S  2-  Redemption  in  the  manner  provid- 
ed for  by  the  RegulaHon.  21  P  R  1901 
col :    1776    P  II. 

Regulation  V  of  1799  N  W  P  and 
Bengal 

I  S  7— Escheat  --  Proper Itj  taksn  poss<ission 
of  by  District  Jiidga  — Period  from  luhich 
title    vests   in    the   Secrelauj  of   Stale. 

V^here  property  of  a  person  dying  in- 
testate is  taken  cbargo  of  by  a  District 
Judge  acting  under  sootiou  7  of  Regulation 
No  V  of  1799,  such  property  docs  not  vast  I 
in  the  Secretary  of  State  until  the  period 
prescribed  by  the  Regulation  has  expired, 
RAM  NARAIN  DUBE  v.  THE  SECRE  L\\  RY 
OF  STATE  FOR  1ND[\  IN  OOUNOlL,  4 
A  L  J  144--A  W  N  1907   P  66-29  A  277 

Regulation. XXV:of  1S02  (Madras) 

1  Effect  of  acuefJtance  ufsatmadin  com- 
mon   form.     2  G  L  J  231  col  l.t92  p  II. 

Regulation  II  of  1803  (as  amended 
by  Regulation  Act  II  of  1805). 

1     Putni     lease    granted     when  —  Was    in 
force  — Lease    void — Suit  to  recover  possession 
of    mouzahs     leased    —  Limitation,      starting 
point    of— 32  C  669  (P  C)  col  1S72   P  I. 
Regulation  V  of  1804   (Madras). 

1  S  'dO-See  Madras  Rognlation  Act  IV 
of  1899— Amending  Reguhuion  V  of  1904  col 
1655  and  1656  P  II. 

2  S.  35- Rules  7,  9  of  rules  framed  un- 
der S.  35— Procedure  when  Government  re 
sciuds  notification  after  refereuce  to  Civil 
Court.    30  M  193  col  1041  P  IJ,  i 


Regulation  II  of  1805 

1     See  Regulation    Act  II  of  1803. 

Regulation  XVII  of  1803  (Bengal 
Land  Redemption  and  Foreclo- 
sure) 

1  C  P  0  S  591  —  Demand  —  Foreclosure . 
162  P  L  R  1903  col  1285  P  I. 

2  Effect  of  — .^bsance  of  notice  of  fore- 
closure.    4&  P  R  1907  col  1777  P  II. 

8  Limitaliou  Act  Art  135  — Adverse  poa- 
session— Cause  of  action— Tklortgage  by  way 
of  conditional  sale.  72  P  L  R.1907  col: 
1943  P  I. 

4  Misprints  in  notsce — Notice  valid.  38 
P  U  1901--124  P  L  R  1901  col  1778  P  II. 

5  Mortgage  —  Notice  —  Irregularity  in  — 
21  P  R  1903  col  1775  P  II. 

6  Mortgage — Absence  of  stipulated  period 
for  redemption  in  a  mortgage  deed--50  P  R 
1906  col  1758  P  II. 

7  Mortgage— Application  for  foreclosure 
of  mortgage— Limitation.  57  P  R  1908  col  : 
1976  P  I. 

8  Mortgage  by  way  of  conditional  s&le 
— Construction  of  docurr  en  t— Foreclosure, 
3    CLJ    601    (PC)   col:     1759    P  II. 

9  Morlgige  by  condiliGual  sale— Notice — 
Objection  to  notice  made  for  the  first  time 
iyi    appeal. 

Held  that  a  notice  issued  under  S  8 
of  the  Regulation  cannot  be  held  to  be 
defective  because  (1)  the  area  of  land  and 
khasra  and  khewat  numbers  were  entered 
neither  in  the  notice  nor  in  the  applica^ 
tion  for  its  issue,  (2)  the  amounts  ol 
principal  and  interest  were  not  specified  in 
the  notice,  and  (3)  the  signature  of  the 
Judge  on  the  notice  was  not  hia  proper 
ofHcial  signature,  the  official^  designation 
being  in  print  instead  of  being  in  the 
Judge's  own     hand. 

Jfa  defendant,  in  a  suit  for  possession 
by  foreclosure  'aad  practically  admitted 
the  validity  of  a  notice  issued  under  the 
Regulation,  it  is  doubtful  whether  the 
defendant  is  entitled  on  appeal  to  raise, 
for  the  first  time,  objections  to  the  validity 
of  the  notice.  16  P  R  I8S8  HCIU  (PC) 
referred    to.    BHAGIRATH   v.     NqTH    MqL, 

105   P  a  1907.  ,  ^,  ^.     ^. 

10  Mortgage— Foreclosure  — Extinction   of 

mortgagor's     rights     under     Regulation     Act 
3  A  L  J   5:n    col  :    1775    P  I. 

11  Mortgage— Foreclosure  proceeding— Ser- 
vice of  notice-Substiiuted  service  wheo 
permissible- Demand  by  registered  notioa 
—Burden  of  proof.  63  PLR  1904  col: 
P94    P  II. 

12  Pupjab  Pre-emption  Act — Conditional 
sale  of  agricultural  land.  87  P  R  1906-65 
PLR  1907  See  Punjab  Preemption  Act 
II    of    1905   No   6. 

13  g  7_Va1uation  of  suit  for  redemp- 
rion  for  purposes  of  further  appeal- Revi* 
sio„  28  PR  1903-lSl  PLR  1903  col: 
166G  P  I. 

14  Ss  7,  8-Mortgage  l>v  way  of  conditional 
sale.  2P  R  1907  ;  71  P  iTiQOe.  Sie  Mortgaga 
Conditional    Bale  and   Foreolo&ure  No  69  ool 
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Pegulation    XVII    of  1806       (Bengal 
land    Bedpmption     aud        J'oreclo 

jiure)    (Contd) 

17  30   P  n,   No  74    ool  17G0  P  II. 

J5  Ss.  7,  8- -Mortgago  by  way  of  oondi- 
tiooal  sale.  21  P  U  1901;  IG  P  U  1901  ;  28  P 
R  1901,  33  P  H  1901  See  l\Iurtgngo  Foreclosure 
No  181,  185,    19'i,  195  ool  177G  :    1773  P  II. 

\Q  Ss.  7,  6 — Suit  for  a  dcclaratioi*  that  the 
condition  of  sale  has  become  absolute.  134 
P  L  R  1901  col  115  P  T. 

17  S.  <S  -  Slipvilated  periot),  moaning  cf- 
S8  P  L  R  1908,  5  P  R  1901  ;  29-  A  145.  119  P 
B  190G,  109  PR  ,1901.  See  Mortg.igo  Foro- 
closuro  No  173,  17G.  188,  191,  196  col  1773, 
1774,   1777,  1778  P  II. 

18  S.  8 — Stipulated  perion,  meaning  of.  29 
A  145.  See  Mortgage  Redemption  No  55G  coi 
1838    P  II. 

19  S.  8-Stipulated  period,  meaning  of- 
Cusiom-Pre  emption.  46  PR  J903,ool  80.3  P  II. 

Regulation  XIX  of  1810. 

1  Eudowmonts  tffected  by,  management 
of  — Removal  of  trustee  for  misconduct. 
34    C  587    See  col   69    P  I. 

2  Endowments  effected  by,  management 
of— Suit  to  remove  manager.  6  P  L  R  1901 
ool  :    72    P  I. 

8  Endownments  affected  by,  manage- 
menk  of— Removal  of  manage]?  of  a  religi- 
ous  institution.     7  PR    1908     c©I  :    1220  PI. 

Beguiation  Of  V1812  (Bengal) 

1  S  3-.\groemcnt  to  pay  in  addition  to 
ret.t  value  of  three  accounts  ai.d  render 
0U&  day's  persoual  service.  10  0  W  N  527  col 
28    P  II. 

ReguiatiQu  VU  of  !  817  Madras. 

1     Ss.  2,  13,  18--Religious   Endowments.     1 
l^r  L  1  127  col    76  P  I. 
Regulation   XX  of  1817. 

1  WheLlier  obliges  Daroga  to  keep  register 
of  cbov\kidari  cbakran  lands.  13  G  W  N  71 
col    dSd    PH. 

Regulation   II  of  18i9- 

1  Mikiab  property,  released  after  proceed- 
ings held  under  Regulation,  covered  by  en- 
try  in  collectorate  register  of  revenue— free 
estates- Ordinary  Miikiat  property  not  so 
registered-Distinction.     35    0  747  coi  64  P  II. 

2  Purviuvv  of— Interest  in  trus^,  Jurisdic' 
tioa  of  revenue  authorities  under.  '20  L  J 
431  col    1217   PI. 

Regulation  Vlllof  1819  (Putni  ) 

1  i^oCtc^-I'tregiUaruy,  ~  S.ale  setting  aside. 
In  a  suit  to  set  aside  a  sale  held  und'-r 
the  Patni  Regulatioa,  it  was  found  tkat  the 
Eotioes  were  stuck  up  in  the  Collector's 
Office  Board  outside  the  Court  from  10  a  m 
to  6  p  M  and  were  not  up  at  all  oa  fcuudays. 
He/d,  that  this  was  a  sufficient  compli 
ance  with  the  terms  of  the  Regulation.  32 
C  953  expl.  land  dist.  SAGHI  NANDAN 
BUTlA  V.  MAHARAJ.BEJOY  CEIAND  MA- 
HaTAP    BAHAPUii.     11  C  W  N  729, 


Regulation  VIII  of  1819  fPutnij  (Contd) 

2  PiUfah  as  to" vain i  tahiqs  ivchidivg  jote 
jmna  — Snip  for  niredis  ofrent  —  B*ngnl  liegn- 
la  lion  nil  of  1819  cS.  6  npplicabilily  of -Effect 
of  ogrecviciit   hetwe.en   parties. 

A  pclllimcrt  by  a  lease,  which  included 
certain  jolo  jamns  as  well  ns  certnin  taluks 
and  reserved  an  cggrrgate  rent  for  the  whole 
cannot  properly  be  regarded  as  a  patni  tenure 
within  the  nieanit'g  of  nrf,u!ation  Vlll.  oS 
1819.  The  landlord  wculd  jiot  be  able  to 
comply  with  one  of  the  conditions  prece- 
de»t  to  a  sale  under  fho  Regulation  oontained 
in  S  8,  namely,  to  specify  how  mucM  of  an 
arrear  was  attributable  to  the  joto  jamas  and 
how  much  to  the  taluks,  and  the  Regulatioa 
cannot  apply  to  the  setlhment,  although  the 
parties  by  the  lease  contract!  d  that  it  Bhou'd 
apply.  HAYS  v.  iCUDRANUND  THAKUR. 
83  C  881. 

3  Right  of  suit — Suit  for  money  paid  foir 
the  use  of  the  defendant,  maintainability  of. 
3  0  L  J  288.     See  Right  of  suit. 

4  Sale  set  aside  — Rent  for  period  between, 
sale  and    reversalypzitvidary  liable  for. 

When  a  sale  of  a  putni  under  Regulatioa 
VIII  of  1819  is  subsequently  set  aside,  tha 
zamindar  is  entitled  to  rent  from  the  putni- 
dar  for  the  period  intervening  between  the 
sale  and  its  reversal.  If  the  putnidar  baa 
been  dispossessed  hy  the  auction  purcha.cer 
during  this  period,  he  will  be  entitled  to 
mesne  profits  from  tlio  latter.  AMUI'IA 
SEKHAU  BANERJEE  v.  BEJOY  CHaNI> 
MAHTAB.     4  C  L  J  547. 

5  S.  3  (3)— Rant,  meaning  of  lease,.  coa.i 
structiou  of.     33  0  140  col  90  P  II. 

0  Grant  of  putni  of  certain  mahals  as  well 
as  of  lease  of  certain  jot2-lands  within  thevi,  a6 
a  fixed    indivisible    lent— Lease. 

Where  certain  shares  in  certain  mahals 
were  granted  in  a  permanent  lease  along  with 
certain  jote  lands  situated  in  those  mahals^ 
by  one  instrument,  which  described  it  as  a 
'  putni  settlement,  at  a  rent  fixed  in  a  lump, 
and  where,  in  such  a  case,  there  was  no  ap- 
propriation of  fhe  rent  of  the  jote* jamas  as. 
distinguished  from  that  of  the    putni    taluks.. 

Held,  that  the  settlement  created  under 
this  lease  cannot  be  regarded  ^as  a  valid 
pulni  tenure  within  the  meaning  of  Regula- 
tion VIII  of  1819,  although  the  parties 
may  have  originally  agreed  that  the  putni 
Regulation  will  apply.  HaYES  v,  BIDYA- 
NUND    THAKUR.    3  C  L  J  873. 

7  S  6— Purchase  of  putni  without  th.Q- 
consent  of  the  Ztmindar— Co  sharer  landlords 
collecting    rent     separately. 

Held,  that  a  purchaser  of  a  pbare  o| 
a  putni  acquires  a  valid  title  in  the  pro- 
perty although  his  purchcise  was  _  iiot  re- 
cognised by  the  Zemindar.  Ha  is  liable 
for  rent  jointly  with  the  transferor,  if  the 
bindlord  chooses  to  recognise  hira  as  one 
f  the  joint-holders  of  the  putni,  S.  6  of 
•he  Putni  Regulation  only  prevents  any 
splitting  of  the  tenure  and  apportionment 
oi  the  rent  without  thi     ganotion    o£    tha 
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Eegnlation  VIII  of  1819  ?utni  (Cunid)    Eegulation  VII  of  1822  Bengal  (Contd.) 

landlord.     2G  C  103     followed  ;    11     W  R  294  | 
Distinguished.  ] 

A    co-3burer    Zemindar  haviu^  a  5    anna.? 
interest    brongyjt   a     suit    for      bid   share     of 
the    rent    against  the  rcgif^tered  putnidar  and  , 
got   a  decree,    in      execution    of      which,    he 
Bold    5  annas   interest    in  the    putni. 

Held,  that  the  effect  of  the  sale  wac  pre- 
cisely the  same  as  that  of  a  sale  under  a 
money  decree ;  that  is,  the  right,  title  and 
interest  of  the  judguaent  debtor  at  tha 
time  of  the  attachment  passed.  20  W  R 
276   distinguished. 

No  separate  tenancy  is  constituted 
under  a  co  sharer  landlord  merely  by  bis 
collecting  bis  share  of  the  rent  separately 
from  the  tenant.  AOSUB  ALI  TRAMANIK 
V.   BISSESHURI,   8  C  L  J    554- 

3  S  8  and  10— Fublicatioa  of  notice  of 
Bale— Form  of  Notice— Order  as  ^o  lota  to 
be    sold.     32  G     953-3     C  L  J   46. 

g  g  9_Purchaso  by  one  of  the  defaulters 
— Effect  of  — Contribution,  suit  for— Limita- 
tion.    3   C  L  J    93,    col:    1846    P  I. 

10  S  13  01  (4)  — Dirpatnidai'd  lien,  if 
to  superior  to  landlord's  charge.  7  OLJ 
652  col;   122   P  II. 

l\  S.  13  «and  14,  cl  4  — Under-Tenure— 
Holder  making  deposit— Suit  for  possession, 
if  necessary — Lien  when  extinguished — 
Statutory  Lieu— Contract  how  revived — 
Estoppel— Silence  — Statement  by  putnidar, 
who  has  no  interest,  if  binds  transferee.  7 
C  L  J  604  col ;   020    P  II. 


Regulation  VII  of  1822  ^Bengal  ) 

1  Right  of  Zamindar  to  establish  market 
and  to  colleCJt  cesses  on  his  own  land.  A  W 
N  (1907),  248.  See  Regulation  Act  XXVII 
of  1793    No  1. 

1  S.  O  —  Bsnt  suit  at  Knhulint  rate  higher 
than  settlement  taLe  —  tiandlord's  covenant  in 
settlement   not  to  collect  higher   rate. 

In   this   case    the    plaintiff   sued    various 
defendants  for  the  rents  of  certain  chur  lands 
upon  certain  kabuliyats,     The    plaintiff    after 
granting  these    kabuUyats,  took  a  sottLment. 
from  novernment,    of    the    chur  lands    com- 
prised in  those   kabuliyits,  and    agroed    with 
the  Government,    thai    ho  would   not   collect 
higher  rents    than    are  recorded  in  th.e  settle 
m«ut  papers.     The  rent  reseived  by  fhe  kabu 
liyat    was  higher   than  that    recorded    in    the 
settlement     papers.      The    defefoudants    con 
landed    that    the  plaintiff  was  not    entitled  to 
recover    from  them    more   than    the   rent    re- 
corded   in  the  settUment  pupors. 

Ueld,  a  tenant  is  not  boui  d  by  the  rent 
recorded  \n  the  Collectors  j^ma  bandi.  If 
the  tenant  is  not  bound  by  the  record,  there 
is  no  reason  why  the  1;  ndiord  should  be  held 
to  be  bound  by  it.  And  it  is  open  to  tha 
Civil  Court  to  go  behind  the  Collector's 
jamabandi  and  apcertsin  the  true  rate  of 
rent  payable  by  tho  tenant.  Therefore,  there 
was  nothing  to  pi  event  tho  plainl  iff  from  en- 
forcing the  bargain  which  tho  tenants 
ihougUii  fit  to  make  with  him>    Such  au  ag- 


reement is  not  illegal  under  S  9  Reg  VII 
of  lB-2v^  21  M  M  410  and  23  W  R  r.40  follow.-d. 
Z  \MIU  M  \KDAL  V.  OOP!  SUNDAUl  D.\SI. 

32  C  463.  N. 

L'l.llviod  in  Gohar  Chander  Shah  v.  Mani 
Mohan  Sen  S-'i  C  4G'J  luhich  is  to  ili  d  veiy  iffeci 
Regfulation  XI   of  1825  (Bengal  ) 

1  S.  4  Alluviou-Uradual  accession-Change 
of  course  of  a  river  within  a  short  space  of 
fcime.     1905  A  W  N  271-27  A  256   col  2114  P  I. 

2  6'  4,  —  Alhi,vion— Gained  by  gradual  acces' 
sion. 

Where  it  was  found  that  tliere  was  no 
gradual  accession  and  the  sitefwas  identifiable, 
held,  that  in  the  absence  of  local  UBSge  and 
in  accordance  with  tho  general  principles  of 
equity,  the  applioatiou  of  which  is  expressly 
directed  in  the  fifth  clause  of  pection  4  of 
Regulation  XI  of  1825,  the  plainiiffs  were 
entitled  to  the  lard  in  suit.  5  li  L  R  521,  36 
P  R  1898,  followed  19  All.  238  di8tit;guished. 
PIASHMAT  2;  DULLA.  66  P  R  1901  =  171 
P  L  B  1901. 

3  S.  4--Gradual  accretion: — 
Land  washed  away  and  reappearing  af- 
terwards on  tbe  old  ascertained  site  is  not 
land  gained  by  increment  within  the  mean- 
ing of  Reg.  XI  of  1825,  and  it  corti-uies  to 
be  the  property  of  the  original  ov.'ier,  unless 
his  title  to  it,  aftev  such  reappearance,  ia 
extinguished  by  adverse  possession  for  over 
twelve  years  on  the  part  of  a  trespasser.  13 
M  I  A  467;  3  0  796;  1882  A  W  N  8  ref.  to.— 
BAHADUR    PAL   V.   RAM   JANAM    RAL    % 

1  A  L  J  87. 

4  S  4  — Presumption  of  holding  chur  land 
continouusly  for  twelve  years— Raiyat  hav- 
ing no  preexisting  right  to  the  lAnd,  33  0 
444  co!  98  P  II. 

5  S  4,  cl.  l  —  D&stnk—Registratioyi  Act  S  17, 
cl,  (d}— Accretion,     Non  occupancy  tenant. 

An  unregistered  dastak  allowing  tho 
plaintiff  to  take  possession  of  tha  larid  and 
to  cultivate  it,  is  not  a  leave  for  any  term. 
exceeding  one  year,  or  a  lease  from  year  to 
year  or  a  lease  reserving  a  yearly  rent,  with- 
in the  meaning  of  cl  (d)  of  S,  17  of  the  Re- 
gistration Act,  at,d  in,  therefore,  admissible 
in    evidence. 

Held  that  a  non  occupancy  raiyat  can 
claim  a  newly-formed  land  as  an  accre^ 
tion  to  his  holding  under  cl  (1),  S  4  of 
Reg  XI  of  1825  16  W  R  95  referred  to. 
AHMED  BEPARI  v  TOKI  MAHOMED,  g 
C  L  J  538, 
Q  S  i  cl  (1)-  Non-occupancy  tenant  Accretion. 

Held,  that  a  non  cccupancy  ten:i..tcan 
acquire  a  right  to  hold  a  newly-fo.  nied 
land  an  accretion  to  his  holding  ui  der  cl 
(1  of  S  4  of  Regulation  XI  of  1855  C  L  J 
538  F  ;  4  \V  R  57  ;  4  C  L  J  63-3-^  C  444, 
Distinguished  AlMJAl)  ALI  v  KD.\ERJAN 
BIBI,  8  C  L  J  f)37 

7  S  4,  cl  1  —  Xon  occwpayicy  tenant  Accre- 
tion. 

Held,  that  S  4  cl  (1)  of  Reg  XI  of 
1825  applies   to   the   casQ   of    a  person   who 
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ia    not   an    c^ccupanoy    riiiyafc     4  0  T,  J  C3  — 33 
C  444    Kxpl. 

Tbn  piTfion  to  whoso  hmd  the  aocrelion 
is  formod  is  entitled  to  hold  the  accreted 
land  ot)  the  satno  terms  as  that  by  which 
tlie  Innd  to  which  it  is  an  accretion  is 
held  21  C  283  followed.  MIAJAN  vAKRAM 
ALI    BHUIYA,    8CL  J  641 

8  S  4  (2)— Alluvion  and  diluvion—Owner- 
ebip— Change  of  reformation — Prinoiploa  27 
A    G65  (P  C)  col  :     2142   P  I 

9  S  4  cl  (3)  — Suit  for  possession— Re- 
formation—  Accretion  —  Accession,  meaning 
of— Government,  rights  of — Submersion  — 
Etc   Etc     3   OLJ  316    col:     305   PlI 

10  Ss.  4,  5— Alluvion  aud  diluvion— Ac- 
cretion— Auction  purchaser  at  a  sale  for 
arreare  of  revenue,  right  of,  to  accretion 
8    C  W  N   676   col  :    985   P  I 

Eegulation   Act  II  of  1827 

1  S  55— Pleader  —Misconduct— Discipli- 
cary  jurisdiction- High  Court  10  B  L  R  1169 
See    Pleader 

Eegulation  VIII  of  1827. 

1  Widoio^s  will  luith  reversioners*  consent- 
Act  VIII  of  1827,  cet^tificate  of  iheirship, 

A  will  made  by  a  Hindu  widow  with 
the  consent  of  her  next  reversioner  is  valid 
and  binding, 

If  the  Indian  Succession  Act  does  not 
apply  to  a  will,  the  Courts  need  not  deter- 
mine whether  the  written  will  is  duly  signed 
by  the  testatrix  and  attested  but  must  deter- 
mine whether  it  contains  the  formal  expres- 
sion of  the  wishes  of  the  testatrix  as  to  the 
disposal  of  her  property  after  her  death,  and 
>?vhether  it  was  made  at  a  time  when  sue  was 
in  her  senses. 

A  heirship  certificate  under  Act  VIII  of 
1827  confers  no  further  rights  on  the  grantee 
of  the  same,  than  to  permit  dpbtors  to  pay 
their  debts,  and  others  who  have  the  posses- 
sion of  the  estate  to  give  up  the  possession  to 
the  grantee,  to  relieve  themselves  of  further 
liabities.  It  does  not  enable  the  grantee  to  give 
a  good  title  to  a  stranger  in  respect  of  pro- 
perty over  which  he  is  not  given  any  power 
of  disposition  by  the  Will.  JIWaNMaL 
SONOFJETHMALt;.NIH-iLGHAjqDHIRA- 
NAND.    ISLR  196. 

Regrulatiou  VII  1828. 

1  Cause  of  acsion  to  set  asidi  sale  under  S 
68  arises  when  sale  is  confirmed  and  not  from 
date  of  (ollector's  on  revision  order.  2  M  L 
T  328—30  M  367   col  1622  P  II. 

Regrulatiou  X  of  1831. 

1  Madras— Minor  — Default  in  paying  Re- 
venue-Sale of  minor's  estate  when  allowable 
13  M  L  J  129—26  M  385  col  617    P  I. 

Regulation  VJI  of  1832. 

1  S  9-Cumpromise— Scope  and  eflfect  of 
— Construction  of  compromise-Deed  of  com- 
promise—Femalo's     estate.     25    A    046    col 

9WW  Jl     11| 


2  S  9 — Comprorai9c--Erfcr'.t  of  compro- 
miso  entered  into  by  aHiuiu  fornalowiih 
n.  limited  estate  4  A  L  J  365— 29  A  487 
col :    491    r  T- 

Regulation  Act  II  of  1873  Bombay. 

1  S  52 — Pleader's  foes,  basis  of— Actual 
value  of  property— Plaint  mu.^t  sliow  real 
value  and  Court  <fee  value  7  B  L  R  131  — 
29   B  229  See  Pleader's  fee 

Regulation  Act  III  of  1827- 

1  Ss  5  and  8— Suit  instituted  before  Settle- 
ment officer  under  regulation  wiLhout  Court 
fee— Surt  transferred  to  Civil  Cout— Institu- 
tion <"ourt  fee  whecher  necessary  12  G  W 
N   917  col  :    707  PII 

2  S  6— Total  interest  decreed  ond  inter- 
mediate adjustment  of  account  — Compound 
interest— Interest  more  than  principal  1  0 
L  J  182   col  :    1361    P  II 

Regulation  VII  of  1882 

1  Ss  iO,  els  3,4.5.7  and  8-Tanki-tenure - 
nature  of  settlement  of— Pry  in  aud  inci* 
dents  of  such  tenure  — Liability  of  cntiro 
village  to  be  sold  on  default,  so  as  to 
destroy  the  rights  *of  ail  the  tenure-hol- 
ders   7  C  L  J  460  col :  591   P  II. 

Regrulatiou  I  of  1886  (Assam  Land 
Revenue  ) 

1  Ss  70,  71— Annulment  of  inciimhrances 
—  Sale, 

One  purchasing  a  share  of  an  estate  at  a 
sale  held  S.  70  of  the  Assam  Land  and 
Revenue  under  Regulation  gets  the  property 
free  of  all  incumbrances.  The  word  '  property  * 
in  S.  71  includes  not  only  an  entire  es- 
tate but  also  a  share  in  an  entire  estate 
but  also  a  share  ia  an  entire  estate  26  0 
followed. 

He,  moreover,  is  entitled  so  to  hold  ag 
soon  as  his  purchase  is  completed.  It  is  not 
necessary  for  him  to  take  any  steps  to  have 
the    property   freed  from  incumbrances. 

Ad  incumbrance  existing  not  only  upon 
the  part  of  the  estate  sold,  bub  also  over 
other  parts,  is,  after  the  sale,  annulled  so 
far  as  ^  it  extends  over  the  part  of  the 
estate  which  has  been  sold  JaWAD  ALI 
V,   JNANADA  SLNARI  DUTT,  3  C  L  J  387- 

2  Ss  96  to  98,119,154-Suit  for  partition 
32   C  1036   col:  14'23  P  II 

Regulation  III  of  1891. 

1  Jhum  cultivdtioQ— Legislation  to  extin- 
guish right  to  carry  on  such  -  Cultivatioa 
outside  settled  estate  —  Compensation — 
Onua  to  prove  that  statute  applies-State- 
meut  of  facts  in  preamble  of  stalute — 
Value — Question  of  fact  or  Law — Con- 
current findings — Transactions  inter  alios 
4  M  L  T— 231— 10  Bom  LEI  101-1  CLJ 
436-P  L  R  1908  Journal  parts,  P  110—12 
C  W  N  1905  (P  C)  col  ;  988  P  II. 
Regrulatiou  II  of  1900  (Frontier  ) 

See  Frontier  Regulation  11  of  1900  col; 
107i  I'll, 


(    2301      ) 


DIGEST  OF  CIVIL  CASES 


(     2302     ) 


Regulation  III  Of  1901. 

1  Applicabiliiy  of  to  new  Districts —Trial 
by    Council  of   Elders. 

Held,  that  in  the  absonco  of  express 
repeal  or  exemplioa  UegulaLion  HI  of 
1901  is  still  in  furcR  over  the  area  which 
was  on  the  IHLh  Septomber  1901.  on  which 
date  the  Rcguiarion  came  into  force  covered  by 
the  districts  named  in  the  Regulation  as 
those     districts    then    existed. 

Held,  also,  that  the  Deputy  Commis- 
Bioner,  within  the  meaning  of  the  Utgula- 
tion  must  be  under.stood  to  includo  the 
officj  which  might  attach  to  any  district 
Bubscquently  formed  out  of  the  parts  of 
tne  area  to  whiel'  the  Regulation  applied 
when    it    came    into   operation. 

Held,  further,  thpt.  the  aforesaid  Regula- 
tion is  still  in  force  in  the  Mianwal  Dis 
trict,  which  compromises  tlie  Mianwali  and 
Isakhel  Tahsil  of  the  old  Bannu  District, 
and  the  Bhekkar  a'ul  Leiah  Tahsils  of  the 
old  Dera  Ismail  Kliaa  District  GAME 
BH:II  V.  THE  EMPEROR,  8  P  R  1903 
Cri02PLRi903- 

Regulation  VII  of  1901  (North  West 
Frontier  Province. 

1  S  87  A— Jurisdiction  of  Chief  Court, 
Punjab,  to  hear  appeal  from  Nor th^ West 
Frontier  Provinco  50  P  R  1907,  col;  1468 
PIT. 

Regulation   I  of  1908. 

1  50    P  R    1907    See     3ol :     1468    P  II. 
Reimb*rs€>ment 

\  CompeiiSttiion  for  act  done  for  the 
benefit  of  auothor  — Rficovery  of  money 
paid  to  redeem  mortgage  of  his  predecessor 
ID    title     6  U  G  212     c  )1    328    P  I 

2  Of  peraon  paying  money  one  by  an- 
other    7  0  C  140    col   328    P   I. 

Reindorsement. 

1     Negotiable  Instruments,    necessity  for  — 
Evidence      Oral      evidence       as     to     written 
document     M    L    J    1905   384-  28  M   544   col 
533  P  I . 
Rejection   of  plaint 

1  l\)r  deficiency  of  Court  fee — 1\Iaterial 
irregularity  —  Appeal  f«om  order  rejecting 
plixiui  on  ground  of  deficiency  of  Court  fee 
5  O  C  319   col     1325    P  1. 

2  Order  returning  plaint  for  amendment 
—Rejection  of  plaint  for  non-compliacoe 
with    such  order.     78  P  L  R  1903  col  1256  I'  J. 

RELATIONS   OF    REMOTE      DECREE. 

1  ncestral  lands — Division  and  separa- 
tion of  shares  amongst  co  sharra  1  L  B  R 
1900  02  P    141    col     21G2  P  I. 

RELATIONSHIP. 

1  Of  vendee  and  vendor  7  0  C  6  See 
Oudh   Laws   ot   (XVIII   of     1876)    S  9. 

2  Position  of  wife  in  order  of — ^'uit  for 
immoveable  property  situate  in  diilorent 
distiicts     4   OC    397  cTl.    356    PI. 

3  Relationship,  proof  tof— Pedegreetable 
5  0  W  N  49—23     72  col     167  P  I. 

4  With  Vendor — Co-sharers  of  sub  divi- 
eion— Ri^ht  of  priority.  7  0  C129  qoI  6C6 
Pil. 


Release. 

1  By  CO  parcener-Right  of  co-parconera 
son  then  in  existence  to  recover  his  share 
in  the  family  prop'-rty  — Right  an  after— 0£ 
born  son — la  the  property  10  BLR  778 
col    C51    P  ll. 

2  Partition  of  laud — Rights  of  co  sharer 
2  0  C51  onl  10  82  P  I. 

3  By  en  sharer,  if  transfer--Stamp3  Re- 
gistration— Non  payment  of  land  lords  fee 
does  not  invalidate  transfer  12  C  W  N  478 
col    94    P  II. 

RELATIVP    RIGHTS      OF 

1  Adjoining  house  Custom— Pre  emption  — 
Houa  in  towns  Vicinage — Superior  deli- 
gen  ce  92  P  L  R  1903—43  P  R  .1943  col  81G 
P  II. 

2  Decument  whfreuid'^r  executant  re- 
linqujshes  his  rights  over  certain  property 
of  his,  but,  receive  specific  amount  for 
ba  gain  oonveyat)co  10  B  L  R  730  CjI  GIGP  II. 

3  Effect  cf  general  word  of,  in  a  deed 
—  dujustmeut  of  partnership  — Settled  ac- 
couts-Error-Reopeuiug  11  0  W  N  776  col 
21  P  I. 

4  Executors  how  far  entitled  to-Lega 
tees  entitled  absolutely  to  the  property  4 
BLR    508    col    2130     P  I. 

5  Novation  — Contract  acts  S  62,  63,  Re- 
lease     1  L  B  R    1900  02      P  170   coi    314    P  I. 

6  Whether  a  release,  by  an  alleged 
reversioner  recognising  a  widow's  right  of 
absolute  ownership  under  her  husbands 
will  can  be  set  aside  as  being — Transfer  of 
18  M  L  J  469  col   489     P  II. 

RELIEF 

1  Decree  of  Settlement  Court— Relief- 
Right  to  sue  for  arrears  of  money  due 
under   settlement     7    0  U  108     cal     1852  P  I. 

2  Suit  for  declaration— Hindu  widow — 
Will— Relief.     1  0  C   sup    4    col    421  P  I. 

j      3     Against    for    faiture  — Covenant    to    pay 
I  rent    can    a    certain     date— Graca    allowed  — 
'  Penalty -He    who      saeks     equity     must     do 
equity     15   M  L  J  210   col   1521    P  II, 

4  Against  forfeiture  — Power  of  Court 
to  relievo  from  penal  terms  embodied  ia 
a  decree  passed  on  empromise.  24  M  265 
col    1521,    P  II. 

5  claim  inconsistent  with  sale— Prayer 
to  set  aside  sale  5  C  W  N  10-25  B  337^ 
27  I     216   col    1507   P  I 

6  Claimed  in  subsequent  suit-  For  dec- 
laration of  title— Suit  which  could  have 
been  claimed  in  previous  suit.  5  0  C  173 
col   1036    P  I 

7  Inconsistent— Fictitious  price— Evidenca 
as  to  — Burden  of  proof  as  to  price  fixed 
in  good  faith.  4  0  0  247.  Sae  pre  emptioa 
Fictilioos    price 

8  Relief— Inconsistent  with  case— Mort- 
gage—Dispossession  of  usufructuary  mort- 
gage by  third  party     6  B  L  R  288  col    620  P  I. 

9  Relief — Inconsistent  with  case — Subse- 
quent mortgagee  — Rights  to  redeem  inter- 
Horeolosuro    decree     28    B    153    col      636  P  I, 

10  Relief— Inc  insistent  with  case  — Any 
matter— Court  giving     leave   to   bring  freah 
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Belief    (Could.) 

BUit.     C  B  L  R  591    col     1012   P  I 

il  Relief-incoriBistont  with  caso— Mahoma 
dan  Law -Gift  to  Minor  -Marzul  maut— 
Death  illness  — Minor  possessioa  31  0  319 
ool  1GG3    P  1 

12  Heliof  inconsistent  with  ca.se— S  uroty- 
ship  found  against  — Relief  for  contribuliotj 
prayed  for  under  the  prayer  for  general 
relief     A  W  N  1903  P  C4— 25  A  337  ool  203  P  I 

13  New,  claimed  for  the  first  time  in 
appeal     3    0  0  251    col    1077    P  I. 

14  Not  prayed  for,  May  be  granted.  7 
O  0    362    col   GG7    P  I. 

16  Objection  to  form  of— Roliof  claimed 
and  to  Jurisdiction  taken  at  the  hearing 
of  appeal     4  O  0  314  col   2157    P  I. 

16  Omitted  in  former  suit— Relief  claim- 
ed in  subsequent  suit  which  could  have 
been  claimed  in  previous  suit.  5  0  0  173 
col    1036    P  I. 

17  Mortgage  cannot  release  part\and  enforce 
entire  claim  on  other  partions—Suit  uot  liable 
to  he  dismissed  under  S.  65,  T.P.A.  for  non- 
joinder of  persons  against  whom  no  rullef 
claimed . 

Held,  that  a  mortgagee  cannot  release  a 
part  and  seek  to  enforce  his  entire  claim  upon 
Bootber  portion  in  which  third  parties  have 
become  interested  as  assignees  of  the  equity 
of  redemption. 

Held,  that  if  no  relief  is  claimed  in  the 
portion  of  the  properr.y  mortgaged,  the  Court 
is  not  bound  io  dismiss  under  S.  85  of  the 
Transfer  of  Property  Act,  a  suit  for  not 
joining  such  persons  io  tbe  suit,  29  M  217,  28 
A  174,  15  M  187,  30  C  755  referred  to. 

In  such  a  suit  the  plaintiffs  should  be 
allowed  to  recover  what  is  due  to  them, 
not  exceeding  the  amount  rateab'y  due 
on  the  proprrty  they  proceeded  against, 
PONNUSaMI  mud  LI,\R  v.  S.RIN1VA8A 
NAICKEN  31   M-  833. 

18  Such  other,  as  the  Court  may  think  fit 
meaning  of — Absence  of  specific  prayer  in 
plaint  no  ground  for  refusing  approrieat 
relief.    29  M.    491   col   339   P  I. 

Religion 

1  Loss  of  national  rights  on  ground  of 
change  of.     60  P  R  1901  col:  810  P  I, 

Religious  association 

1  Government  — Sanction  if  necessary  to 
legalise — Exclusive  right  of  worship— Whe- 
ther Grown  is  a  necessary  party  in  suit 
relating  to  mosque— Court's  power  to  settle 
a  scheme  of  management  of  trust.  13  G  W 
N  26  col.  701  P  II. 

2  Right  of  member  to«sharer  in  voluntary 
payment  made  to  a — Suit  not  cognisable  on 
the  small    caus«    side.     28  M  202  col;  778  P  I. 

8  Suit  by  some  of  the  subscribers  of  a 
religious  and  charitable  society— Advocate 
Genl,  consent  or  sanction,  not  obtained.  4 
M  L  T    345  col:  1214  P  I 

Religious  endowment. 

1  Fraud — Voluntary  transfer  as  against 
creditors,    6  F  R  1901  col  583  P  I, 


Religious  endowment.  (Contd.) 

2  Absolute  sale  or  gift  in  favour  of  temple 
—  Power  to  (ippoint  manager  of  land  — Deed 
in  donor's  custody — ElfHCt — Construction  of 
deed  -Subsequent  conduct  of  parties.  18  M 
L  J  304  cul  [)'A9  V  II. 

3  Adverse  poasoasion  of  trusteeship.  24 
M  ^219  col  74  P  I. 

4  Adverse  possession.  27  M  192  col  1117 
P  II. 

5  Alienation — Manager  or  trustee,  powera 
of,  to  ali  -nato — Expenditure  binding  on  the 
endowment- Money  expanded  in  criminal 
cases  against  trustee  -  Not  binding  expenses- 
Civil  litigation  expenses— Execution  sale  of 
endowed  property,  permissibility  of-Binding 
nature  of  such  debt  on  succeading  trustee. 
1903  A  W  N  50-25  A  290  col  2122  P  I. 

g  Alienation  of  property  belonging  to  re- 
ligious institution  — Suit  to  recover  possessioa 
of  the  property  with  mesne  profits  — Limita- 
tion—Joinder  of  Causes  of  [action.  35  I'  W 
R  1908  col  1940  and    1941,  1942  P  I. 

7  Alienability  of  propertj^  given  to  a  mutt, 
4  B  L    R  743-27  B  363   col  1927  P  I. 

8  Alienability  of  property  given  to  a  mutt 
— Minority— Presence  of  guordian— Idol — 
Juridical  pevson-Shebait  — Title— Right  of 
suit.     32  C  129  (P.  C)  col  1744  P  I. 

9  Corporation  Sole  — Mutt— Headship  of 
mutt — Lunacy,  effect  of — Vacancy — Powara 
of  mattadhipati — Idol,  cosecrated — Juridi- 
cal person.  14  M  L  J  105—27  M  435  col 
653  P  II. 

iO  Creation  of— Essentials  —  Perpetuity, 
rule,  contravention  of — Scheme,  framing  of, 
when.     9  G  W  N  528  col  2031  P  I. 

11  Deceased  manager  of  mutt,  debt  incur- 
red by — Liability  of  successor  to  pay  o2 
amount  from  tde  income  of  the  mute,  pro- 
perty— Necessity  for  creation  of  a  charge  by 
the  deceased  manager.  17  M  L  J  553  col 
877  P   II. 

12  Decree  directing  performance  of  Puja 
and  giving  of  houours  to  a  deity  according 
to  the  usage  of  a  religious  institution — Na- 
ture and  execution  of  decree,  2M  LT  94 
col  1145  P  II. 

13  Dedication — Complete  acd  incomplete 
— Instances  of  incomplete.  8  C  VV  N  809  at 
&20  col  1744  P  I. 

14  Dedication-Founder  of  idol  constitut- 
ing himself  dharmakarta--Gift— Meaning  of 
donee— Declaration  of  trust-Denial  of  execu- 
tion— Registrations,  effect  of,  13  M  L  J  364 
col  545  P  I. 

15  Destruction  of  image,  whether  destroys 
the  endowment,     8  C    L  J    369   col  572  P   II. 

Ig  Durga — Power  of  Govt-Resumption  of 
inam  substitution  of  money  allowance,  effect 
of.  15  M  L  J  26.  See  Religious  Endowment 
Act   XX  of  1863  S  3,  1, 

17  Endowment  — Removal  of  trustees 
for    misconduct.     34    C    687  col  69    P  I. 

18  Grant— Resumption — Assessment  of 
rent   free    grant.     O  20  C    295   col     592    P II 

19  Heads  of  Mutt— Alienation— Extravagan 
personal   cxptndiiure  not  binding  Mult 

A   Mutt   ha.d   an  income   Hs.    20,000    of 
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iLeligrloar  endowment.    (Contd.) 

whloh  Ra   10,000  was  required  for  its  proper 
xnaintenance,    and    tbo     rest  was   at   the  dis- 
posal  of    tbo    Paiidarasaanidhi    for    liis    por- 
BODal   oxpoDse.     The  PandarasanDidhi    B  had 
to    go    on   a   journey    of  50   miles  to  Madura 
for    10   or    14   day^     to    give   evidence   in     a 
certain    suitk     B    took   with    him    Ra  300  and 
borrowed    Rs.    1,500     at     Madura,     from     A 
stating    that   it    was    required     for    the    pur- 
poses   of    the     Mutt.     A      sued     B     for     the 
amount   of    Rs.    1,500      B   died      during    the 
hearing   of    the    suit   and     the    present    head 
of   the    Mutt   G    was     brought   in    as   second 
defendant.     It     was      hold      that      the     debt 
could    not   be    regarded     as     bringing     upon 
the    property    of    the   Mutt   or   its   income  in 
the    hands   of    his    successor,      and    that   the 
decree   against   0  should  be    restricted  to  the 
personal    assets   of    the   late    B  in    C'a  hands. 
Per   Benson,   J.  -  Heads    of    Mutt  oannot 
alienate   or    charge    the     corpus     or   income 
beyond    their    own    life  time,  except    for    the 
purposes   necessary    for   the    maintenance    of 
the  Mutt  as  such.    27  M  485  foil  2  M  175  disc. 
It   is   true    that    a  Paudarasannidhi   has 
to  maintain    a   certain    amount   of  state,  but 
such  maintance  should  be  made   out   of   the 
current   income    and    should    not    be    consi- 
dered   a  sufficient   reason     for    encumbering 
the    Mutt  property    or    binding   the    income 
in    the    hands   of    the    borrower's     successor. 
Per    Wallis,  J.  — Heads  of    Mutt  cannot, 
in    any    view,   exceed  the     powers   of  aliena- 
tion   of   a    limited     owner,     as     defined     in 
Hanoonnn    Fersaud    Panday   v.   Musummat 
Babooe  Muorftj  Koonwero  6  M.  [  A    393    appl. 
KRIMATH  DaIV  ^SIGAMONY   PANDDARA 
SANNIDHI       alias     NAT\RAJA      DESIKA 
PANDAR\    SANNIDHI    v.  KUPPUSAWMI. 
17  M  LJ  40. 

20  Hereditery  office-Trusteeship  Vested 
in  several  persons — Management  by  turns — 
Ef?ect  of  advorso  p)sse3siou.  29  M  293— 33 
I.    A    139  col  1258    P  II. 

21  Hindu  law -Debutter,  private — Con- 
version into  secuUir  property  etc,  12  C.  W. 
N.    98    col    851    P  II. 

22  Hindu  laio  —  R'ligious  endowment — 
liight  to  ap2)uint    vinvager. 

According  to  Hindu  law,  when  a  religi- 
ous endowment  has  been  founded,  the 
right  to  appoint  a  manager  or  superinten- 
dent remains  in  the  founder  and  his  descen- 
dants, unless  there  is  evidence  to  sliow  that 
the  founder  or  his  detscenilants  have  made 
any  inconsistent  disposition.  Go  sameo  Sree 
Greedharrcojee  v.  Pumanlolljee  Gossamce, 
L.  R.,  16  I.  A.,  137,  Shooratan  Kun- 
wari  V.  Ram  Pargash.  1  L  R,  18  All.  227,  and 
^lu.-isummat  Jai  Bansi  Kumvar  v.  Ohhatar 
Dhari  Singh.  5  B  L  A,  181,  followed  SHbiO 
PRASAD  V  AYA  R\M  29  A  663 -A  W 
N    19d7  P  210-4  A  L  J    466 

23  Hindu  E'ldowvient-iSck-inie  for  ma- 
nacjemcnt  oj  Hindu  temple  bij  M  hant — Power 
to  make  and  modifi/  such  a  scJi^'me— Power  to 
alter  trust  oJ  endowment  Civil  Procedure  Code 
{Aci  XIV  of  1882),    s,   o-J'J     Provision   for   ap- 


Religious  endowment  {Contd.) 

plication  of  surplus  funds  : 

This  was  a  suit  in  which    the    respondent 
charged    the  appellant,  the  manager  of  a  cer- 
tain   Hindu    temple,     with    neglect    to    keep 
proper  accounts,  misappropriation  of  ofioringa 
and  other  acts  of  a  similar  character,  and  the 
relief  prayed  was  the  settling  of  a  scheme   for 
the   management    of    tho    t.inplo    including 
"  provisions    for  the    applicvtion    of  tlu    sur- 
plus   funds    .belonging    to    tha    temple    with 
such     modifications      of    the    miuaging    au- 
thority "  as    might    be    necessary    to    obviate 
the  evils  referred  to,  "  and  place  the  adminis- 
tration of  tho   temple   on  a   satisfactjry  toot- 
ing. "     Objections  were   taken  to    the  bchome 
settled    by    tho  High    Court  (which   umetidad 
one  framed  by    the    District    Court)    tnat    its 
effect    would  bo  to  lower    the    posiLiou    of  the 
Mahant    and  weaken    his  authoriiy,  and  that 
it    provided    for  the    application    of    surpluii 
funds   by    devoting    them  to    objt;c3t    fureiga 
to     the   purposes   of    the    endowment,      Tho 
Judicial  Committee   settled    a  schema    calcu- 
lated   to  get  rid    of    those    objections    and    to 
meet  tho  exigencies   of  the    case  without   im- 
pairing   the  authority    of  tho   Mahant  whose 
position,   subject    to    the    scheme,    was    to  be 
the  same   as  be  ore,    and    providing    that   all 
surplus   income    should  be  invested    for   the 
benefit   of   the    temple,    with    liberty   to    the 
Mahant  or  any  person  interested    to  apply    to 
the  District  Court  with  reffci-encj  to  the  carry- 
ing out  the  directions  of  the  scheme,  or  to  th« 
High  Court  for  any  modification    of  it  which 
might  appear  to  be  necessary    or   convenient. 
PRAYAG    DOSS    JI  VARU     v.   TIRUMALA 
SRIRANGACHARLA    VAUU.     11    C    W    N 
442  =  2  M  LT  119-17  M  L  J  236-9   3   L 
E  588-80  M  188  (P  C) 

24  Rattalaigar's  right  to  subscribe  solely 
—Worshipper's  right-Trustee's  powers.  15 
ML  J458    csl  138G   P  I. 

25  Mutwali,  wliether  infant  can  bo  ap- 
pointed-Waiver.    8  0  L  J  19G    col  1425    P    I. 

26  Power  of  Court  and  committee  trustees 
8  B  L  R  407    col  71  PI. 

27  Right  of  management  of,  by  mcmborg 
in  rotation.     102  P  L  R  1907 col  1220  P  I. 

28  Right  of  management  of  Dhar-Mak'^- 
tars.     IGML  J  150col930PIl. 

29  Sale  of  immoveable  property  of  a  re- 
ligious institution  by  its  mahant-Siiit  to  re- 
cover it  by  his  successor  Trustee— Limitation. 
123  P  W  R  1903    (F  B)  col  17G9  P  I. 

30  Scheme— Atharatiou  — Detail—  D.acro- 
tion    of  court.     8  B  L  R  253  ojI  833  P  11. 

31  Religious  institution  —  Trust-Power 
of  court   col  1212  P  I. 

82  Shobait,  tresspass  by  — Mesne  profits- 
liability  of  idol  for— Shebait's  position -Ra- 
presentation  of  idol.     12  G  W  N  550. 

83  Shobaitship,  hereditary  — Hindu  Law 
—Debutter— Validity  of  disposalby  will-Us- 
age —  Family   custom.     12  OWN    323   ccl 

1255  P  I. 
94     Shebaitship-Mohunt-Transfcr,  power 

of-Superior  and  Sub  ordinate  uiutt,  relation 

of-Klecliou   of     Mohuut       Custom   gvveru- 
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jpg  niuU—  ('oi.diliotnl    decree   Riving  possoa- 
fiion  till  a  IMuliui-.th  is  duly  iristallod,    if  to  be 

ptu.scd.    s     h  J  Aoo  col  i.sai  P  IT. 

8-5  Succession  —  Mahaut  clu;las,  right  of 
r>ucci'S!,ion  — Alternatiou.  7  G  W  N  145  col 
.b'M  IMl. 

36  Succession  to,  by  cliela -Election  or 
Miuiuation  to  office  of  raahaot.  143  I*  L  H 
liitK;  col    820  V  II, 

87     Sui!s-  Power   of     appelate    Court     uo  | 
n^ld    panics.     8    0  \V  N    40i    col  70    PI.  | 

38  Suit  for  a  declaration  that  certain 
jiroporly  i3  eudowed  property,  25  A  031 
col    l2d'J    P  1. 

89  Suit  relating  to  trust.  28  B.  20  col 
1210     VI. 

•10  Suit  for  declaration  that  the  defen- 
dants were  not  dharmnkartas  of  certain 
jrmples  and  for  the  oppointmont  of  trustee. 
^0    J\l.  450   col    423    PI 

41  Suit  for  administration  of  tr'ust.  28 
A     112    col    1221    P  I. 

42  Suits  by  members  of  community  to 
establish  their  rights  to  it.  9  0  W  N  594 
col    1221    P  I. 

43  Suit  by  person  entitled  to  a  Gadi 
and  consequent  right  to  manago  properties 
of  deity — Court  fers  — Prayer  for  ii  ianction  — 
•6  B  L  R    475    col    431    P  IT. 

44  Suit  .for  possession  of  endowed  im- 
m-veable  property  against  assignee  from 
the  manager     9  P  R    1904    col    1922     P  I. 

45  SilU  for  remand  of  mohatit  of  a  re- 
ligioii&  intlitution—  Di^ra  -Gurrt  Nanak  Sar 
lib  village  Taldialpura,  Feicze^nir  District — 
Mahant — Removal   of—Poweis  </  villagers. 

Held,  that  the  village  proprietary  body  had 
failed  to  prove  that  by  custom  they  had 
a  right  to  remove  for  misconduct  the 
IMtthart  of  Dera,  Guru  Naoalc  Sar  in  village 
Tf.khalpura  o(  Ferozopur  District,  and  that 
i30  mi?coi.duct  justifying  the  removal  of 
the  detcMidant  htm  maliantship  vvas  estab 
iishcd.  BllAWAN  D  :S  V.  HAKDIT 
SiNGH,  108  P  L.E,.  1908-2^  P.  W- R. 
1908    7  P-  R.  1908- 

46  ^'^uit.  for  removal  of  Mutwali  of  a 
nx  ;  que—  I  ower  of  congrt  gation  of  the  mosque 
jt.^  regards  removal  ct  Mutwali  — Uhange  of 
religion  — SEufficieot  cause  37  P  W  R  1908  col 
1804  P  J . 

47  r  uits  of  a  Civil  Nature  — Goguizabi- 
Jity  by  a  t'ivil  Gouct— Question  of  ritual, 
when  cogi  izible  by  a  C  ivil  Court— Position 
of  Dharraakartas — Introduction  of  new  idols 
into  temple  — Change  of  namans  in  Vaish- 
uava    temple     17    M  L  J    1   col  921  P  I. 

48  Suit  on  a  pro-note  by  Head  of  a 
niut I— Execution  of  decree  against  successor 

—  Sishyap  ol  ducip'es,  position   of.     16  M  L  J 
4:5- '^9  M     553  cot  J025  P  II. 

49  Su't- I'ul)  ic  charitable  and  religious 
trust — Utmival  of  trustee  -  Removal  grounds 
of  -'Marifigi-r  of  temple,  possession  of— Juris- 
diction if  trust  disputed — Pleadings.  2  C. 
h.  J.    060    col    1218    1'    I. 

50  i^U'ib —  Public       charity     Jurisdiction 

—  buanger,   evicliou   ol -Interest    in    trust 


Keligious  endowment    (Contd) 

what  constitutes— Resumption  proccodingff, 
scope  of  —  Kanarigos  — luam.  2  OLJ  4^1 
ool    1217    ri. 

61  Temple  Trustee  or  manager— Decree 
reversed  on  appeal — Restitution — Personal 
liability  of  manager.  14  MLJ  377  ool 
130G   P  I. 

52  Temx>lc  trustee  is  not  a  public  trustee 
aivd   is   personally    liable. 

The  fact  that  a  temple  trustee  borrow- 
ed for  the  purposes  of  the  temple  dooa 
not  affect  his  liability  to  the  person,  who 
lent  the  money  to  him,  such  a  trustee 
not  being  a  public  trustee.  PASUPATHI 
PILLAI  v.  SUNDARAPPIER,  2  M-  L.  T- 
268. 

53  Trust  for  religious  purposes— Hindu 
law.     3  O  C  281   col  902    P  II. 

54  Trustees— Pertie  to  suit— Persons  inter' 
ested  in  endowment— Trustees  not  competejit 
to  odd  to  Iheit  number— Decree  in  favor  of 
trusfeee   only    to  bi   passed. 

Persons  interested  as  worshippers  in  a 
public  religious  institution  may  be  added 
as  parties  to  a  suit  instituted  by  a  trustcQ 
on  behalf  of  the  institution  againet  third 
parties  acting  to  the  injury  of  the  institu- 
tion against  third  parties  acting  to  tha 
injury  of  the  institution,  if  in  the  opinion 
if  the  Court  such  joinder  is  called  for  ia 
the  interests  of  the  trust.  12  M.  L.  J, 
355,   4   Mad.,  H.    C.    R.,    2    followed. 

Held,  that  exisitug  trustees  of  the  temple 
concerned  in  this  suit  had  no  power  to 
add    to    their    number. 

Where  the  added  trustees  were  impleaded 
as  parties  to  the  suit  the  High  Court  did 
not  think  it  necessary  to  strike  out  theic 
names  from  the  list  of  parties  to  the 
suit  as  it  was  found  by  the  lower  Court 
that  they  wero  intere&ted  in  the  institutioa 
ns  wopshippcts.  But  the  High  Court  ordered 
that  the  decree  for  possession  and  damages 
passed  in  the  suit  should  be  in  favor  of 
trustees  only.  CHIDAMBARAM  CHETriAR 
V.  SRI    R.ANGACHAHIAR.  16  ^.L.  J.    475. 

55  Trustees,  Povv-ers,  of,  to  create  ser- 
vice tenure  in  perpetuity— How  far  binding 
on  successors—  Termination  of  tenure- 
Notice— Sufficiency.     28  M  391  col  1260  P  II. 

Religious  Endowments   Act  XX  of 

1863- 

1  See  Act  XX  of  18G3  Religious  Endow- 
ments Act.  col  62  to  76  P  I. 

2  S.  3  and  li  —  CoiLit  may,  be  Decree,  direct 
appointment  by  competent  person  of  new  trustee. 
171  lieu  of  the  one  removed  and  order  the  trustee 
removed  to  surrender  possession  to  the  trustee 
so  appointed—  Trustee  to  be  removed  ivhen  he 
heeps  no  proper  accounts  and  makes  false 
claims. 

It  is  competent  to  the  Court  when  in  a 
suit  brought  under  section  14  of  the  Religi- 
ous Endowment?  Act,  it  directs  the  removal 
of  a  trustee,  to  order  a  person  competent  to 
appoint  a  new  trustee  to  make  such  appoint- 
,ment  and   to  direct   the   trustee  removed  to 
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Relicfious   Endowments   Act  XX  of 

1863     (CoiLLd.j 

Burronder  poasosaion  of  property  and  pay  any 
daniiigcB  decrood  to  tho  new  ltuslt:a  to  bo  ap 
pointed.  A  trustee  ougbb  nob  to  bo  detained 
in  tho  trustcoship  wheu  tho  duos  nob  keep 
propur  accounts  a-id  inisapproprlatos  motiios, 
and  further  inakos  fal-^c  claiuio  ai^ainsb  tho 
trust  property.  Ml  YA  Jl  u,  SH bU  K  AHMED 
SAHIB.    18M  L  J  205-31  M  212- 

8  S.  14— Power  to  appoint  a  new  trustee. 
5  A  L  J  191  col  1220  L^  I. 

4  S  14  and  18  -Ufmovvl  of  manager  of  a 
religious  institution.  7  F  R  1908  -20  P  W  R 
1903  -17G  P  L  R  190S  ol  1220  P  I. 

6     S.  14-31  M  212  No  2  supra. 

6    S.  18-  17G  P  L  II  1903  No  4  supra. 

BeHgious  Institutions. 

1  Application  of— Purchaser,  meaning  of — 
Morlgagoo  nob  a  purchaser.  102  P  R  1908  col 
1942   P  I.  I 

2  Religious  inslitiilion  —  Trust  —  Suit  /cw  j 
dismissal  of  Mahant— Sanction  of  Collector  ne  . 
cessary  S.  539,  ' 

Held,  that  under  sfction    539  of  tbe  Civil  ' 
Procedure    Code   sanction  of   thi   Collector  is  j 
necessary  before  a  suit  can  ha    iostitu'cd    for  I 
the  removal    of    a    Mahant    of    a    dliirain^ula  j 
for  misconduct   and  misuse    of  cndowod  pro-  { 
porty.     It  is  immaterial  f(,r    applying  section 
539  bhat  the  persoj    asked  to-  bo  appointed  in 
defe.'idant's  place  on  removil  be  plaintiff  him- 
self   or  another  fit    person.     D\LIP    SINGH 
V.  ISHAR   SINGH.    193  P  t.  K  1908. 

3  Alienation  of  immovable  property  be- 
longing to  a  shrine  —  Power  of  mahant — 
Necessity— Burden  of  proof.  3  P  R  1902  col 
2114   P  I, 

4  Endowment  —  Succession  to  endowed 
property  — Right  of  a  sou  or  widow  to  suc- 
ceed.    101    P  R  1905    col  125G  P  II. 

5  Laulord  and  tenant— Land  held  on 
ancestral   shares.     35  P  L  R  1907  col  807  P  I. 


Relig^ious    Institution  (Cun'd.) 

of      when      neoeaiary.     17G  P  L    <     1908     col 
1220    P  I. 

14  Mortgage  of  property  attached  tj  — 
Suib  by  mahanb  to  set  aside  -Viri(^ui-- 
Limitatiou  for  such  suit.  30  P  R  1903  col 
1940    P  I. 

15  lleligioua  lostitationa — Sucoossion  to 
I  occupancy  rights  bolougiog  to.  2  P  R  1907 
j  (Ilev)    col    1949    P   II. 

16  Suit  by  person  interested  in  endowed 
i  prop  rty    for    dispossession  of  an    as.iignee  of 

tho    last    manager.     9  P  R  1901    col  1922  P  I. 

17  Suit  for  removing  mihaub  for  mis- 
conduct and  appointing  another —  Advjoato 
general'3   sanction     78  P  R  1908  col  1215  P  I. 

Eeligrious  practice. 

J  Custom  of  worship  opposed  to  religi- 
ous doctrine  effect.  12  0  W  N  94G  col  497 
PII. 

Beli^ious  service. 

1  Female,  right  of,  to  perform,  by  proxy 
— Mohamedan  Law  — Religious  services  iu 
mosque:i     3  B  L  R    772     col     1G83    P  H. 


6  Liability  of  for  debts  incurred  by 
Mahant— Duty  of  kinder  when  advancing 
money  to  heads  of.     45  P  R  1903  col  2114  P  i. 

7  Mahant-Right  of  supporter-!  or  wor- 
shippers to  remove  a  mahant  for  immoral- 
ity.    53    P  R  1901  col  lGo7  P  II 

9  Mahant— Suit  lolating  tj  appointment 
and  removal — llight  to  sue  (^b'ainiug  sanc- 
tion.    78  P  R  1907    col  1215     P  I. 

10  Removal  of  a  duly  constituted 
manager  —  Discriiionary  uower  of  a  temple — 
Committee  to  remove  ihe  existing  mana^^or 
and  to  appoint  his  aRccossar.  7  P  P.  1908 
col    2008    P  I. 

11  Sale  by  mahant  oi  immovable  pro- 
perty belonging  to  his  bhiiu8--Suit  by  his 
Buccdbrior  t)  recover  property — Limitabion 
for    such   suit.     127   P  i-C    1908   o  d     IGil  P  I. 

12  Management   of   huusot    tho     tempi'. 
—  Worshippers     not     on',.    L-d      to     call     for 
accounts    troni    tlie     mahaiiL    unless    Ibore  is  j 
proof    of    a    custom      or     p.ivuiice     entitling' 
them    10    do    so.     8L»  P  R  Uui    c  >!     1215    P  I. 

13  Manager— AppjiuLiueni  aid  dismisaal 
of— Juriadictiou  of     Civil     Gyucl  -SaucUou 


Beligious  Trust. 

1  R'ligioH'i  Trust— Appoinlvi 'lit  of  femaU 
as  trustee— Ditaelion  of  Court  — Claims  of 
lineal  descendants. 

A  decree  made  by  consent  of  parties 
in  the  High  Conrt  at  Calcutta  on  appeal 
from  the  Court  of  the  Recorder  of  Rangoon 
directed  that  the  trustee  of  a  Maliomedaa 
religious  trust  should  retire,  "andthat  a 
new  trustee  be  appointed  iu  his  place  by 
tho  Chief  Court  of  Lower  Burma,  preferonoo 
in  such  appointment  being  to  the  lineal 
descendants    of   the    settlor. 

Tha  settlor  v^as  a  Mahomedau  of  tha 
Shiah  sec'.  Appellant,  his  daughter,  although 
nob  an  orthodox  Mahomedm  bub  a  Bibi, 
was  appointed  trustee  ou  tho  Original 
Side   of    tbe   Chief    Court. 

On  appeal  to  the  Appellate  Side  of 
tho  Chief  Court  it  was  held  that  though 
appellant  was  not  disqualified  eilhcr  by 
Uo.r  six  or  by  her  religiou;j  belief  ir  ui 
hoidiug  tho  trusteeship,  neither  oho  n  c 
the  other  lineal  debccndaubs  of  the  settlur 
were  suitable  persons  to  be  appoi,.teJ.  The 
appointment    was    thcrofora  set   asidj. 

Held,  that  tho  auLhoritios  oouforred  uo 
absolute  right  to  tho  trusteeship  ou  tho 
lineal  descendants  of  tho  set'. Ijr,  who  hal 
not  prescribed  any  line  of  dcvolutio.i  ;  and 
that,  although  appellant's  sex  d.J  nut 
ditqualify  her,  the  Chief  Court  bad,  under 
the  terms  of  the  decree  of  tho  Calcutta 
High  Court,  a  discrebiou  in  making  iho 
appointment,  and  that,  under  the  c-;ioum- 
.-tauGos,  it  was  properly  oxorcijed.  SII.VIIR 
UANOO  V.  aGA  MAHOMED  TAFb^Eli  Ci:>{- 
i>\NEEM.  4  L.  B  R-  1907  P  G'j. 
llaliaquiBlinieat. 

I  By  mortgageo  of  part  of  bis  s^ouriiy 
to  iho  detrimjnt  of  another  uutiikd  t-j 
rod...  .a.  A.  W  I^^  1903  P  150— -:5  A  41G  col 
GIJ    P  I. 
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Relinquishment    (Conul) 

2  ]iy  ihorlgagor  of—N  W  P.  lient  Act  (XII 
of  JSyi)  Section  31  — Mortgage  of  zamindari 
and  y,if  ~  J^roi  liclary  lighls,  l<:ss  of  -Mortgagee 
entitled  to  mortgage  of  ex-proprietary  rights- 
Mortgagor  noi  justified  in  relivqnishing  cx- 
proprietaiy    holdivg   to   purchaser  of   estate, 

A  zamindftr  granted  usufruotuary  mort- 
gages in  favour  of  tho  defendants,  of  his 
zamindari  property  and  sir  lands  appertain- 
ing to  it.  Ho  bad  already  mortgaged  tho 
zamindari  to  the  plaintiff.  The  plaintifi 
obtained  a  decree  for  sale  of  tho  property 
and  iu  cxeoulion  thereof  got  proprietary 
possession  and  the  zamindar  bi  came  cx- 
proprietary  tenant  of  the  sir  lands.  The 
zamiadar  relinquished  his  (xpropriotary 
rights   \n    favour    of     the     plaintiff. 

Held,  that  the  defendants  on  the  sale 
of  proprietary  rights  instead  of  continuing 
mortgagees  of  the  land,  held  under  a  pro- 
priolary  tenure,  became  mortgagees  of  the 
expvopriotary  tenure  and  the  zamindar  "was 
not  justified  in  reliLquishing  his  exproprie- 
tary    holding    in    favour     of   the   plaintiff. 

7  Yes,  174;  25  B.,  575,  L.  R.,  8  Ch. 
870,  All-,  219,  I.  L.  R.  16  All,,  398,  18  All. 
854   referred     to. 

Tho  second  paragraph  of  seotion  9  of 
Act  XII  of  1881  does  not  apply  to  a 
usuficluary    mortgage. 

It  is  a  well  recognized  principle  of 
law  that  a  man  shall  not  derogate  from 
his  own  grant,  SHAM  DAS  v.  BATUL 
BIBI,   AWN.  1902?    155-24    A- 538. 

3  By  some  of  stvcral  co-sliarers;  effect 
of.     8  G  W  N    315    Qol  99   P  II. 

4  By   tenant— During    term   of  mortgagee 

—  Relii  quishmej.t  of  lenaucy  during  term 
of  mortgage  AWN  1904  P  170  -  27  A  82 
col  1538,   V  II. 

6  Joiuti  Hindu  family— Son'^s  interest  in 
a  tenant's,  holding  of  the  father— Relinquish- 
ment by  father  without  son's  consent,  vali« 
difcy   of.     11   OG  292     Qol    1146   P  II. 

6  Nature  of—Mortgagee  relinquishing 
m,  rtgage  in  consideration  of  sale— Sale  not 
executed-Remedy.  12  M  L  J  366  col  1853  P  I. 

7  Of   claim— How    far  binding— Accounts 

—  Suit  for— Valuation— Gourt  fees— Jurisdic- 
tion.    12  M  L  J   66  Qol   108    P  I, 

8  Of  right— Surrender  of  his  life  interest 
by  widow  of  a  part  of  his  estate  in  favour 
of  next  reversioner  — Suit  by  reversioner  in 
life  time  of  widow.  17  P  R  1902  oqI  823  P  II. 
Bemand 

1  AdditicQ  of  parties  after  ejectment 
—Suit  by  some  of  the  land-lords  not  main- 
tainable.    20   PL  R  1907,     col     13^17,    PI. 

2  Appeal  against  order  passed  by  cojleo- 
tor  as  appellate  Court  lies  to  the  Court 
and  not   to    the  Financial.     1  P  R  1905  (Rev) 

—  63,    F  L  H    1906  col     1275   P  I. 

5  Appeal  against— When  to  be  presented 
--Objection  to  remand— Appeal  from  order 
of  remand  aftef  final  decree,  6  0  L  J  547 
col   454    P  II. 

4  Appeal  against— Order  of— Power  of 
Chiel  Court  to    oousider   merits  of  prelirai- 


Relinquibhment    (Could.) 

nary    poi»t.     1    P  R      1903— P  L  R   1903   ool 
1960    P  II. 

5  Appeal  from  an  order  of-  After  deci- 
sion of  the  suit  in  compliance  with  thcJ 
order  — Suit  in  accordance  therewith.  A  W 
N    1908    P   76—30     A    191     col      167   P  I. 

6  By  second  appeal  court  when  unncea- 
ary— Wlion  facts  undiaputcd—Truo  nature 
of  tho  application  to  be  looked  into  — Practice 
-31  C  737   col:  1409  P    II. 

7  Civil  Procedure  Code,  18S2,  Section  562 
— Remand— Decision  on  a  -preliminary  'point 
—  Misj'jiiider  of  causes  of  action. 

In  this  case  the  Divisional  Judge  on 
appeal  held  that  the  suit  was  bad  for  mis- 
joinder and  remanded  the  case  to  the 
original  Gourt  for  retrial  under  Section  562 
of  the  Civil  Procedure  Code. 

Ecld,  that  the  order  of  the  Divisional 
^udge  was  ultra  vires  as  the  suit  had  nofe 
been  disposed  ol  by  the  original  Court  on  a 
preliminary  point  but  the  whole  case  had 
been  gone  into  and  disposed  of.  MUHAM- 
MAD  ISHAQ  u.  MUHAMMAD  SHaFFI.     p 

LR189of  laai. 

8  Effect  of— By  appellate  court  on  limi- 
tation for  execution  of  lower  court's  decroa* 
3    A  L  J    8  col  2003  P  1. 

9  Erroneous  order— Jurisdiction  — Irregu- 
larity.   5    GWN    509-=  28  G  324  col    1236  P  I. 

10  Competency  of  court— Mortgage  with 
conditional  sale  —  Mortgagee  surrendering 
condition  as  to  sale.  91  P.  R.  1903.  col  i 
1811   P    II. 

11  Exparte  decree— Refusal  to  sel  aside  — 
Appeal.  AWN  1903- P  139  =  25  A  230  1266  P  I. 

12  Exparte  decree  set  aside  and  suil  re- 
manded by  appellate  court  to  court  of  first 
instance  —  Right  of  successful  appellant  ta 
restitution.     S  0  L  J  181  col;  1263  P  I. 

13  Findings  arrived  over  of--Appelafcft 
court  to  reconsider  thus  finding  80  P  L  R 
1902  See  power  of  appellate  court  No  3. 

14  Fresh  evidence — Order  —  Ptaetfca  ot 
muffasil  court— Deed  of  gift  of  immoveable 
property  registered  after  the  donors  deaths 
lOB  L  R   536  col:  730  F  I. 

15  Mlegal  Effect  Ss.  562,  564!,  and  578-^ 
B^and—Wirst  Court's  decision  not  on  a  pra- 
liminaiy  point,  but  on  vier its— Proceedings, 
subsequent   to  remand- -Consent  or  waiver. 

A  Court  of  first   instance    decided  a  suiti  m 

not  upon   a   preliminary   point,   but  en    the        M 
merits   and   the   Lower   Appellate   Court  re-        m 
manded    the   case    under     Section   562    OivH 
Procedure    Code,     lor     haying  a    new     plan 
prepared. 

Held,  that  the  order  of  remand  waa 
illegal  18  M  421  and  19  M  479  io\.  2.8  M  Ix^ 
430  refd. 

Although  the  plaintiff  was  not  preja- 
dioed  by  the  order  of  remand  yet  the  High 
Court  could  interefere  with  the    remand. 

The  illegal  r«mand  could,  not  be  treated 
as  a  n^ere  irregularity,  24  M  61  F,  28  M  43Q 
and  seotion  578,  Giyil  Procedure  Cpcle,  has, 
no  applicatioi^t 
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Suoh  Illegality  ia  not  cured  by  tho 
tlainiifi's  oonsent  or  waiver.  Hi8  failure 
to  appeal  under  CI.  (IS)  of  S.  688  cannot  be 
treated  aa  consent  or  waiver.  28  M.  437 
discussed  as  he  had  the  alternative  remedy  of 
taking  objection  to  the  remand  in  second 
appeal  18  M  421  F. 

Nor  was  it  in  tho  power  of  the  plaintiff 
to  prevent  the  trial,  after  remand,  before 
the  first  Court  from   cjoing  on. 

The  High  Court  haa  no  alternative  but 
to  set  aside  all  the  proceedings  subsequent 
to  the  remand  the  deoreo  of  the  Lower  Ap- 
pellate Court,  the  second  decree  of  the  first 
Court  and  the  remand  order  of  the  Lower 
Appellate  Court  and  to  remand  the  original 
appeal  to  the  Lower  Appellate  Court  for 
disposal  according  to  law.  PALIN  CHETTY 
V.  RANGIADOSS  NAIDU.    4  M  L  T  479- 

16  Objection  to  —  In  regular  appeal 
against  final  decree,  the  remand  order  not 
epeoially  appealed  against.  32  P  L  R  1906 
ool:   1275  P  I. 

17  Of  summary  suit  by  District  Judge. 
13  M  L  J  296=26  M  518  col;   909  P  I. 

18  Insolvency  appeals  in  High  Court — 
Commissioner  Omitiing  to  consider  important 
documentary  evidence — High  Court  Vakil's 
right  of  audience. 

Held,  that  a  Vakil  of  the  High  Court 
has  the  right  of  audience  before  the  High 
Court  in  an  appeal  from  the  Insolvency  Court 
although  he  has  no  such  right  before  the 
Commissioner  in  Insolvency.  The  Insol- 
vency Rules  of  1905  have  not  the  effect  of 
taking  away  this  right  held  to  exist  in  O.  S. 
Appeal  10  of  1888. 

If  the  commissioner  in  one  Insolvency 
omits  to  consider  documantary  evidence 
of  considerable  importance,  the  ii  quiry  of 
the  Commissioner  cannot  be  deemed  to  be 
complete  and  the  case  must  be  sent  back 
to  the  Commissioner  for  oQnsidering  such 
evidence.  MANGI  AH  CHATTY  v.  RAMIAH 
CHETTY,  18  M.  L.  J   665. 

19  Order— Preliminary  point  — Remand 
order.     4  0  C  23  col  1677  P  I. 

20  Order  of-Appealability  to  privy  coun- 
cil—Appeal from  order  of  rema'id  not  ad- 
missible unless  oardir.al  p'.int  decided.  A  W 
N  1907  P  291-5  A  L  J  §7    o  il    130Q  >'  I. 

%\  Order  of— Appeal  against  such  prdt  r 
cautbe  entertained  after  disposal  of  suit  — 
Custoin.  9  Q  W  N  895-:-?2  C  1023  col  1275  V  I. 

%%  Order  of- By  fippellato  Court  If  final 
decree  — Remand  holding  service  of  notice 
proved  is  a  final  decree.  12  C  W  N  545  ool 
1287  P  I 

28  Order  of— If  Judgment— Second  appeal 
—  Ground.     13  C  W  N  1 05  col   406  P    II. 

24  Ordpr  of,  not  a  (inaj  decree  — Remand 
—Privy  Council  Appeal  to.  34  P  L  R  1908 
52  P  R  1907    col  1288    P  I. 

26  Order  of  — Of  a  rent  sv^it  under  tho  N 
W  P  Tenancy  Act  np  appeal  his  from  on.  3 
A  L  J  20  col  V2V,?,   PI. 

26  Ss.59'-i  und  o'J'y-  Ft  timina^i/  point  — 
lisejudiQnia—'\Essential  /acl$,  " 


Hdd^  that  S.  502  C  P  C  applies  to  a  case 
decided  on  a  point  of  law  on  such  materiala 
as  are  available  boforo  the  parties  prove  dis- 
puted documents    or    adduce   oral    evidence. 

Htld,  further  that  by  the  words  "  evi- 
dence of  essential  facts,  »'  their  Lordsliipa 
meant  evidence  of  facts  essential  to  tiie  dis- 
posal of  the  case  and  not  merely  essential  to 
the  question  which  has  been  decided  .  17  A 
ll2expl  and  and  D. 

Heldf  also  that  an  order  of  remand  which 
will  not  necessarily  have  any  eSeot  on  the 
ultimate  decision  of  tho  case  was  not  a  final 
order  within  the  meaning  of  S.  505  of  the 
Code  of  Civ.  Procedure.  10  C  20512  C  W  N 
ccci  P  C  App  22  of  1905  R  and  15  B  115  D 
referred  to.  JaMNA  PRASAD  v.  RADHA 
KISHEN.     HOC  169 

27  Order  of  special  Judge— Appeal— Re- 
mand.    7  C  W  N  440  col  140  P  II. 

28  Order  passed  by  a  single  Judge  of  High 
Court  — Whether  Judgment -Appeal  — Trans- 
ferability of  occupancy  holding.  33  C  1096 
col    454  P  II. 

29  Partial  Remand-Swit  in  Civil  Court 
for  dispossession  of  defendant  as  a  trespasser. 
Effect  of.  AWN  1904  P  202-27  A  163  ool 
1048  P  I. 

80  Power  of  appellate  Court  to  —  Oa 
grounds  other  than  those  specified  in — Ex- 
parte  decree — Appeal  against  Remand.  1  M 
L  T  263-16  M  L  J  379—30  M  54  col   1263    P^I. 

81  Irregular  order  of — Made  by  an  ap- 
pellate Court— Remedy.  5  0  L  J  328  col 
1239  P  I. 

82  Legality  of  order  of—Entire  suit  not 
disposed  of  by  Lower  Court  on  preliminary 
point.     27  A  163   col    1048    P  I. 

83  Legality  of— Where  suit  ia  not  decided 
on  a  preliminary  point  -Consent  of  [parties— • 
Effect  of  setting  aside.  15  M  L  J  236  col  699 
PII. 

34  No  appeal— Appeal  against  final  decree 
-Objection  to  remand,  5  C  W  N509— 23  C 
324  col  1J?36  P  I. 

85  No  appeal  from  an  order  of— In  a  suit 
or  proceeding  under  the  Agra  Tenancy  Act 
II  of  1901  AWN  1905-98  col  1268  P  I. 

86  No  separate  appeal  put  in  against  final 
decree  —  Riglit  to  put  in  sec md  appoal  solely 
on  a  grou  d  coutosLing  validity  of.  9  0  0  80 
ool  1275  P  1. 

37  Pi)wer  of  appellate  court  to— Suit  un- 
dei  ISI  W  P  Tenancy  II  of  1901  District  Judges 
powers  of    remand.     2  A  L  J  119    col  909  P  II. 

88  P.'wer  of  Chi"f  Court  I'linjab  to  VQ,' 
maud  Case  where  julgment  has  been  pro- 
nounced by  the  I-^owcr  Court  without  hoar* 
iqg  pirtiea  ar  pleador.  91  P  R  1904-5  P  L 
R  1905  col  1237  P  I. 

39  Proc  dnre  —  EvuUnce— Remand  — Evi- 
cienQe    on  appeal-- Da' y    of    appeliate  Court. 

In  a  case  the  dclendaiit  had  liis  witnesses 
in  attendaiioe  and  specially  a^k'd  for  their 
examination,  Ho  did  not,  oxamiuj  ihom  ba- 
cauac  the  Munsif  held  that  it  was  quite  un- 
iiccessnry  for  him  ' ^'  d  ^  so,  E^ud  the  case  Vfag 
to  be  decided  m  Uis  iavour. 
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ReliKquishnient.    (Could.) 

Hold,  that  uodor  the  circumstances  tho 
enao  ought  to  be  ronmuded  to  tho  original 
Court  tor  ro  trial,  it  was  not  proper  for  tho 
lower  appolhvto  Court  to  docido  the  case  witli- 
out  giving  tho  defoiulant  ati  opporl.utiity  of 
pidcuding  what  (  vidotico  ho  had.  K\LYA- 
NI  FlUyADt;.  BlStlNATH.  A  W  N  1905 
P266 

40  Hovcrsing  decree  as  to  part  of  disputed 
properly  and  remanding  the  as  to  remain - 
dor  —Pie  corneal  decision.  9  B  L  B.  96G.  See 
PraoiicQ — Civil    Court. 

41  To  lower  appellate  Court- Appellant 
not  entitled  to  notice  —  Date  of  hearing  ou 
remand.  4  N  L  R  1G6.  See  Practice— Re 
mand. 

42  '^'^  Lower  Court  when  to  be  made  — 
Presumption  of  perpetual  grant — Allowance 
charged  on  land,  30  M  203.  See  Resjudi- 
cata. 

43  VVhon  can  bo  made  — Effect  of  consen!| 
-Waiver.  14  M  L  j;436-28  M  437  col  698  P  II. 

44  Without  juriisdlGtiou — Appeal  from 
order  of —Maintainability  of — Application  to 
certify  satisfication  granted  expart.  3  A  L 
J  119— A  W  N  1906  P  58  col  1264  P  I. 

45  See  for  other  cases  C  F  C  Act  V  of  1906 
OXLI  Rs.  23  and  25  col  1667  to  1681  P  I  and 
454  P  II. 

Eemarriage. 

I  Chadar  andazi  or  Karewa  between  a 
Khatri  and  Khatrani  widow— Legitimacy  of 
children  of  such  marriage.  4  and  61  P  R 
1905  col  63  P  I. 

46  F-ii^ect  of'-Of  Hindu  mother  on  her 
position  as  guardian  of  her  minor  son,  4  N 
L  R  20  col  2133  P  I. 

47  Mohamedaus  of  Hanfi  sect — Remar- 
riage of  divorced  couple— Legality  of  such 
marriage  —  custody  of  wife  disallowed  if  mar- 
riage illegal.  97  P  R  1093—84  P  W  R  1908 
col  1662  P  II. 

Kemarriage  of  Widows. 

1  Hindu  widow — lie  marriage — Right  to 
succeed  to  sou  by  first  husband  dying  sub- 
sequBut  to  re  marriage.  15  M  L  J  1905  P  245 
cul  61   P  1. 

Remody. 

1  Against  property  given  as  security  fo/ 
debt  lok'iii  r<  lief  aijulnsL  deb'or  personally  is  burr 
ed—  LAmiLation  Act,  Schedule  11,  ArlicUs  57,  59, 
67,  SO,  L20. 

It-  does  nut  follow  i.hat  when  relief  against 
a  debtor  personally  is  barred  by  limiLaLiou  re- 
medy agaiu^it  property  given  as  security  for 
the  df  bt   is    alao    barred 

Wuere  therefore     certain    bullocko  hypo 
thecateJ  fct>  the  plaintiff  were  in  the  porfserision 
of  Lbe     dol'endu! 's    at  the    time    Llie    plaintiff 
filed  h.s  &UIL  and    were  sub.stqaeuLly  sold  uu 
der   decree  of  the  ongi'ia!  C    urt. 

ii.i(Z,  lUaL  although  relief  by  way  of  a 
personai  decree  against  the  d-:endants  was 
declared    iiu  appeal  to  be    baned  uhe  plHinuff 

wad  euiiJoU  lu  bha  pcucoed;}   ol  sc\io  of  tlid 


Remdy    (Conld.) 

bullocks.  Ram  Din  v.  Kalka  Prasad,  I  L  R 
7  All,  502,  Mitj  Chand  v.  Ragabundlui  Ghose, 
I  L  U  42  Cal.,  21,  followed.  Vit  la  Kainti  v. 
Kalokara  II  Mad  153  dissented  from.  MA 
KYI  KYI  V.  MA  SHVVE  AND  ANOTHER. 
1  L  B  R  1900  02  P  154. 

2  Of  obj  ctor  claimant  against  order  — 
Enquiry  into  applioatioa  for  removal  of 
attachment— Remedy  of  objector  — Claimant 
against  order.  1  L  B  R  1900.  1902  P  100 
col   1517   PI. 

Remedy  special. 

1  Right  of  appeal  against  order  dismiss- 
ing an  appeal  for  default— Right  of  appeal 
against  not  refusing  to  readmit  an  appeal. 
1  L  B  R  1900  02  P  183  col   1657   P  I. 

2  Remission  of  revenue  on  land  used  as 
public  way — Right  of  owner  to  claim  com- 
pansation.     125  P  L  R  1902  col  972  P  II. 

Remission 

1  Provincial  Small  Cause  Courts  Act  (XI 
of  1887)  Section  25— Revision. 

Where  a  MunsiS  invested  with  the 
powers  of  a  Small  Cause  Court  tried  a  case 
not  cognizable  by  such  Court  and  passed  a 
judgment  in  which  he  described  himself  as 
Judge  Small  Cause  Court  and  an  application 
for  Revision  against  tke  judgmout  was  filed 
under  section  25  of  the  Provincial  Small 
Cause  Courts  Act — 

Held,  that  the  judgment  was  'appealable 
and  application  for  revision  did  not  lie.  36 
P  R  1900  s.  c,  P  L  R  1900,  p  400  and  17 
Bom  43  referred  to.  SARMUKH  SINGH  v, 
HARDIT   SINGH.     98   P  L  R  904- 

Remote  and  indirect  damages 

1  Measure  of-  Suit  for — Delivery  of  goods 
within  reasonable  time.  5  0  0  328  col  840 
P.    II. 

Remoteners 

1  Contract  ruvning  with  land— Pre-emp- 
tion.  5  G  W  N  343   col:  616  P  II. 

Removal 

1  Transfer— Jurisdiction  — Construction  of 
statutes.  25  A  183--A  W  N  1903  P  4  col  ; 
909    P  II 

Removal  of  attachmdnt 

1  Sale  of  perishable  property  under  at- 
tachment during  pendency  of  application 
for  romoval  of  atfcachm3nt-4  B  L  U  16  col 
1362  P  I. 

2  Mortgage  decree— Effecution  of  decree 
—  Attachment  of  property — Application  for 
removal  of  attachmeat-4  B  L  R  1907  P  23 
ojl  15-21  P  I. 

3  Removal  of  attachment  — Dismissal  ol 
app'ication —Courses  open  to  applicanf--!  L 
li  11  1900-02  p  70  col  1450  P  I. 

4  Of  attachment -E' quiry  intj  applica- 
tion for  attaotied  property  — Remedy  of  ob- 
jdo'io'i  or  claimant  against  — Order —  High 
Cjurt  — Uevisional  Jui i3d:Gtiou-  1  L  B  R  lUOO 
-02  P  180  col  i&l7  P  I. 


(     2317     ) 


DIGEST  OP  CIVIL  CASES 


(     2318 


Removatole  of  trees. 

I  Iiijuiiclioii--Naisanco — Matidatory  in- 
junction—  Perpjtual  iiijunctiot) — Troes  over- 
bangi.  g  neighbours  laud— 8  CW  N  710  31  C 
944  col  153  P  1. 

Remuneration  of  solicitr. 

1  liiXecutjr  -Marital  condition  of  testator 
— Poiaoi!  Inkiug  benefit  under  will  prepar- 
ed by  lJim^•elf-'J  OWN  769 --15  M  L  J  271— 
29  B530  col  81  P  /. 

Bedition  o  f  ace  unt. 

1  Suit  for--ProfUb— Suit  for  a  share-- 
ilondidiou  of  accounts  —  7  0  G  84  col  1991 
P    II. 

Kent. 

2  Tenancy  inesumed  to   be  tenure  running 
on  from  year   to  year— In  Burm  i  the  practice 
of  anmiat  letting  b"ing  ciistoviary  the  presiunp 
Hon   of   a  relationship  of    landlord  and  tenant 
once   proved    continuing   to  $nbsi!<i   not  strong  \ 
Open   to  tenant  to  sh  to    that    previons     rela    i 
tionahip    has   ceased  to  exist.  j 

The  plaintiff-appellant  sued  for  tO  baskets 
of     paddy    (or    Ro.    30),  being    rent     at    one- 
fourth    ot    tlio    ouLturu    on    tlicee  pieces      of 
laud,    Aingbaulckyi,   ScirZi    and     Thayetyin 
for  the  year  12Gi  B.E.    Theplaiut  alleged  that 
defendant-respondent    had  beeu     holding  the 
land     at    thu     plaintiCf'g     lettirg     and     had 
been    paying   rent    yearly  bub    refused     rent 
for    12G1.     The  defence   was    a  denial    of  the 
alleged  relationship  of    landlord    and    tenant 
and  previous  lotting  by  the  plaintiff    or   pay- 
ment of  rent  to  him,   and    the  written  state- 
ment went  on  to  allege    that  the   land  was  let 
to  defendant  respondent  by  Lhugyi    Nga  Pyo, 
as   agent   for  one  Nga   Tun,   the   real  owner, 
and  admii  ted  that  iu  1260  rent   was   paid    to 
plaintiff-appellant     iu     consequence     of    his 
havirg  obtained  a  decree    for  rent  while  pro-  | 
ceedir.gs  aboui.    land  were  goii'g    on    between  | 
him   and  Nga  Tun.     In  a  former  case  plaint-  j 
Iff-appcllant    obtained  a   decree    for   rent    for  j 
the  years  1258   and    1259    ugamst    defendant-  i 
respondent  for    Ainghbaukky   land,  but  there 
Wrts  nothing  t ;  show   tbai  Soii  zi  or  Thayety- 
in   was  ii.c  uded.     In    those    proceedings   the 
defendant  rot-pondeut,  lliough  he  alleged  Nga 
Tun's  agent  Nga  Pyo  to   be    the    person    who  i 
let  him  the  land  in  a  regular    way,  addmitted 
that  plaintiff-appellant    also    let    or    claimed  ' 
to  let  him  the  laud    and  did    not  adduce   any 
evidence   and  decree  was  given  in    favour   of 
plaintiff  appellant   for    the    lent   claimed    on  ^ 
the  ground  of    the   lotting    by  plaintiff-appel- 
lant   havii  g    beeu     sufficioutly     pioved    and 
also   tvdmitied    by    dofendaLt-respondect  and  , 
evidence    having    been     given    to   the     effect 
that  the    laud  belong  d  to    plaintiff -appellant 
by  inheritance  from  his  ancestors.  : 

Jleld,-- that  from  the  rulings  of  the  In-  i 
dian  Courts  referr..d  to,  tenancy  is  there  I 
pri'sumcd  to  be  a  tenure  running  on  from 
year  to  year,  but  where,  as  in  I3urma,  the 
piactioo  of  annual  lotting  is  oust-'mary,  the  1 
prtbuniptions  of  a  relulionshiu  of  landlord  ' 
and  iwnant  once  pcoYod  coutiuuiug  to  subsist  ( 
is  not  so  strong,  | 
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Ileld  alr.o,- -that  it  must  always  ho  open 
to  a  tenant  to  show  that  ho  is  no  longer 
a  tenant,  or  in  otiier  words  that  the  rula- 
tionship  has  ceased  to  oxhst.  11  All  I'  184, 
5  P.om  P  08,  3  cal  P  118.  10  cal  P  581,  10  cal 
PCI^T.  MAUNG  KYAN  v.  MAUNG  Nl  TJ 
BRI90I  PI. 

2  App)inimont  of  -Transfer  of  lessort  in. 
tereat  by  opcratioc  of  law  Landlord  and 
teuant— lient.     33  C  780  col  552  P  1. 

3  Arrears  of  rent-  -^stipulation  by  pumi- 
dar  to  supply  costs  and  besider  rent-  Ka- 
buliat  by  darpatnidar  to  make  the  supply 
to  superior  land  in  default  to  compeutiae. 
28  C  318  col  977  P  1. 

4  Bhowli  commuted  into  Nakdi  rent — 
Whether  landlord  or  tenant  can  revert  to 
Bhowli  without  others  consent.  0  C  L  J  309 
col  178  P  11. 

5  Collection  charges  nob  abwab — Landlord 
and  Tenant  — lient.  8  C  W  N  529  col  126 
P    IL 

6  Commutation  of  Bhowli  into  Ni.kdi  rent 
— Commutation  peiini'  ent  or  tempoiary 
how  ascfcrtaiued--Onus  Substitution  made 
by  Court  of  wards  if  biudiug  ar.d  upon  whom 
6  C  L  J  727  col   177  P  II. 

7  Convetsion  c/  ash  into  kind  rent  S.  4, 
explanation,  and  S.  ^0  {u)  and  {b)—Iload  cess 
return  — Annual  value  how  Q^essed  —  Altera- 
tion   in    area  of   holdings. 

The  plaiutiifs  had  their  share  in  a  mouzah 
separate  by  partition  in  1300,  F*sli  era.  The 
defendants  who  were  tenants  paying  nakdi 
rent  agreed  after  partition  to  pay  bhaoli  rent 
from  the  beginning  of  1302.  '1  he  tenantsof 
the  whole  estate  after  pariitioo,  agreed 
amongst  themselves  to  respectively  hold  lands 
in  that  share  only  in  which  they  held  hoem- 
stead  lands  and  in  this  way  an  cxchango 
of  lauds  took  place  betwotn  them.  Ou  the 
4th  of  Assin  1302.  F.S  ,  the  plaiutilfs  submitt- 
ed a  road  cess  return  in  respect  of  their 
separated  share,  in  which  the  nakdi  ».eni3 
which  prevailed  up  to  the  end  of  1301,  P, 
S.,  and  not  the  recently  settled  bhaoli  rentg 
were  mentioned.  The  statement  of  land, 
holding  or  tenure  giveu  m  the  reluri-  cor- 
responded with  the  estate  of  things  txioting 
prior  to  the  exchange.  Plaintiffs  sued  tl  q 
defendants  for  bhaoli  rents  calculated  on 
lands  held  by  them  since  the  exchange  a'i  J, 
the  defendants  objected  that  the  provioiong 
of  ols.  (ii)  and  (b)  oi  3.  20  of  the  Act  had  vot 
been  complied  with, 

Held,  that  as  there  was  no  enhancemeub 
of  rent  but  only  conversion  of  n^ikdi  into 
bhaoli  rent  and  as  no  calculation  of  ar.nual 
valua  based  ou  the  average  mouey-vuluo  of 
three  years'  bhaoli  rent  a,^  co-  tcmplated  ia 
the  explanation  to  S.  4  of  the  Act  was  pussibla 
in  this  case  the  plaintiH  had  substaniially 
complied  with  the  provisions  of  S.  20,  cl.  (b) 
of  the  Act,  that  S.  20  Cl.  (a)  had  also  bi  lq 
complied  with  inasmuch  as  all  the  lauds  for 
which  rent  wa^  payable  weie  meuiioi,cd  ia 
he  return,  although  it  appeared  thai  by 
reason  of  the  exc:uiugo  of  la'.ds  am  >MRst 
the  tenants,   the    laud  for  the  rent  of   which 
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each  of  tho  defendants  was  sued  in  this  case 
was  greater  than  that  shown  in  the  road-cess 
return.  GOUIU  SA  ilAN  MAHTO  D.  MOUL 
VI  MAHOMED  LATIF.     11CWN211. 

8  Dispossession  of  lessee  by  another  lessee  — 
Rent  --  Suspension  of  dispossession  by  other 
lessees, 

A  tenant  is  not  entitled  to  suspend  pay- 
jntnt  of  rent  to  the  landlord  on  the  ground 
ti  dispossession,  if  it  be  not  by  the  landlord 
himself,  but  only  by  other  lessees  from  the 
landlord.  KALI  PRASANNA  KHASNABIbH 
U.  MATHUliA    IsATH    SEN.     84  C  191. 

9  Enhancement  of  — Right  of  son  of 
the  landlords— Buildings— Rent.  159  PLR 
1003    col  941  P  II. 

10  Enhancement  of — Acquisition  of  occu- 
pancy rights  by  descendants  of  one  of  the 
founders  against  another.  13  P  L  R  1907— 
1  P  W  R  1907  See  Punjs^b  Act  XVI  of  1887 
Tenancy    Act   No    21. 

11  Enhancement  of — Arrears — Void  con- 
tract.    1  0  0  78  col    287    P  I. 

12  Enhancement  of— By  a  palampatdar — 
Necessity  of  previous  notice  to  tenant  under 
land    Revenue.     2NLR    145  col     1516     PI. 

18  Enhancement  of — Kabuliat-Construc- 
tion  of— Liability  to  enhancemeny—Fair 
and  equitable  rent— Landlord  and  tenant 
rent.    9  0  W  N  334   ool   92   P  II. 

14  Enhancement  of  rent  of  Talukdar — 
Contents  of  notice.  8  0  L  J  323  (See  (Bengal) 
liegulation  VIII  of  1793  No  2. 

15  Fixed  by  settlement  officer,  liability 
to  pay— Under  proprietors—Reimbursement, 
6  0  0  346  col  338   P  I. 

16  For  groveland  let  by  grove-holder  for 
cultivation-Suit  for  rent — Landlord's  consent 
—Land  held  without.  5  0  C  162  col  1096  P  II. 

17  Free  land — Raiyati  land— Survey — 
Dumber — Sub- tenant — Remuneration  services 
15  G  PL  R42   col    1076    P  II. 

18  Holding — Absolute  occupancy  tenant — 
Sale  of  holding  in  execution  ef  a  money 
decree.     14  0  P  L  R  01  P  17    col    16   PI. 

19  Inamdar  —  Inferior  holder  —  Assess 
ment— Limitation — Land  Revenue — Suit  for 
arrears  of  assessment.  3  B  L  R  135 — 25  B 
556  col  1886  P  I. 

20  Inamdar— Mirasdar — Enhancement  of 
rent — Burden  of  proving  that  enhancement 
is  fair  and  equitable— 9  BLR  861  col  278 
P  II. 

21  Interest  whether  included  in— Plead- 
ing—11  OWN  1106  col  153  P  II. 

22  Interest  whether  included  in  —  In- 
terest rent— 11  OWN  110—5  0  L  J  69  col 
114  P  II. 

23  Landlord  and  tenant —  Sublease — 
Suit   for  rent— 3  L  B  R  90  col  1504  P  II. 

24  Landlord  and  tenant  —  Notice  to 
quit  containing  alternative  clause  as  to  en- 
hanced rent— 1  L  B  R  1900—02  p  82  col 
1532  P  II. 

25  Liability  of  lessee  or  his  representa- 
tive to  pay  when  notice  not  given.  5  0  0 
113  col  1933  P  II. 

26  Liability   to  pay  arrears  of— Daughter 
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on  whom  right  of  ocoupanoy  devolves— 10  d 
P  L  II  65  col  1514  P  II. 

27  On  rent  free  grant  asSeasrriant  of  long 
possossion  of  grantee— CoUstrUction  of  the 
words  in  part — Grant  by  way  of  endovV* 
mont  to  religious  institution — 2  0  0  295  col 
592  P  II. 

2B  Paid  by  tenant  to  landlord's  widow 
after  his  death — Discharge  — Olaim  by  exe- 
cutor of  tho  will  of  the  landlord— Interest 
—164  p.  L  II  1903--72  p    K  2903  ool  877  p.  II. 

29  Payable  in  kind -Legality  of  attaoh- 
ment  proceedings  in  tho  case  of — Validity 
of  attachment  for  arrears  due  under  putta 
altered  subsequently— 29    M  75  col  1637    p  If. 

80  Period  between  sale  under  patni  Regu- 
lation and  not  aversal  thereof —  Liability  of 
patnidar  to  zemindar  for.  4  C  L  J  547.  See 
Regulation    VIIT  of  1819  No  4. 

31  Portion  of-payable  by  lessee  to  superior 
lacdlord-Non  Payment  of  such  amount-Suit 
by  lessor  for  recovery  of  some-Suit  one  for 
damages  and  not  for  rent  — Purposes  of  limi- 
tation.    32  C  169  col   494  p.  I- 

32  Procedings  u-der  laodlord-Acquisitioa 
Act  whether  abolement  of  rent  can  be  made 
without  the  consent  of  the  parties.  7  0  L  J 
284  col  476  p.  II. 

83     Rate   of-Decree   by    co-shirer   land- 
lord  —Rate  of  rent.     10  0  <V  N  1084  col  664 

p.ir. 

84  Rate  of-Determined  in  a  rent  suit  Sub- 
sequent suit  at  enhanced  rate-Resjadicata- 
EfEect  of  entry  of  rate  of  rent  in  settlement 
record  on  question  of.     32  C  336  col  139  p.  If. 

85  Registration — Land    Act   1176    Sectioa 

78  5  0  W  N  360  col   64  p  II. 

86  Stall-Keepers  sums  payable  if  assess- 
able with  road  cess— Immoveable  property — 
Mela — Levy  of  cess  over  and  above  iicorae- 
tax    if  legal.     11  0  W  N  1053-64    L  J  342  col 

79  P  II. 

87  Remission  or  suspension  of  rents-Pay- 
ment of  thika- Jama-Whether  relieved  or  not 
-Intention  of  parlies.  HOP  L  R  138  col 
370  P  II 

88  Small  cause-A  sauit  for  rent  not  only 
of  house  rent  is  a  suit  of  a  nature  cogniz- 
able in  a  Court  of  Small  Oause  within  the 
meaning  of .  1  L  B  R  1900  02  ^  69  col  1202  P  f. 

89  Suit  for-Lease  of  mortgagee  in  favour 
of  mortgagor-Suit  for  rent.  6  0  0  26  ool  1407 
P  II. 

40  Suit  for  amount  of,  paid  by  under 
proprietor  on  behalf  of  other  under  pro- 
prietor— eimbursement.  6  0  0  346  col 
338    w  I. 

41  Suit  for — Contract— Public  policy  - 
Landlord  and  Tenant — House  let  to  prosti- 
tute-Rent. 102  P  L  1901—65  P  R  19o4 
col   285     P  I. 

42  Suit  for  arrears  of — Permanancy  pere- 
ditary  forming  lease— Transfer  able  lease- 
Interest— Rent.  3  O  0  108  See  under  pro- 
prietor. 

43  Suit  for  arrears  of —Purchasers  of 
ghatwali  tenant  suing  for  possession — S.  131 
--Occupancy -right    acguisiLxon  of. 
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Certain  purclmaera  of  «.  mnkariri  lease  of 
l&nd,  inoluJod  in  a  y/taZwrt/i  t«nuro,  pucd  lot 
possas-iiou  of  tho  Und  lii>id  the  Isucoj.-iaor  to 
the  ghatxval,  who  granted  tliw  mukirarL  Uajo. 
The  plaintiffs  had  .)ocup'\tioa  of  the  liud  for 
mora  than  12  years  hcfjru  they  word  disp^a- 
■essed.  Theonly  quKUioii  arosa  wliathec  fcha 
oooapAtioii  of  tlio  p' in  tiff  ^  a?  raiyata  for 
more  hhiu  12  year.^  ooald  or  ooiild  not  oonfar 
•  right  of  occupancy  on    them. 

Hf^Z,  as  tliare  aro  largj  numbers  of  gm'\n 
Ohatwili  tonuies  in  tua  district  in  wiilch  the 
land  in  disputo  is  ultiiafco  and  any  dftcision  by 
tho  High  Court  aff^cfcitig  tiiem  without  a  pro- 
per ouquiry  as  to  tlioiv  inoidonts  with  refer- 
enco  to  recognition  of  occupancy  rightd  by 
virtue  of  custom  or  local  uiiage  might  cau^o 
inquiry  to  either  the  Ghatwal  c'v  to  raiyata 
holding  under  tiiom,  their  Lordahipa  3ont  the 
case  back  for  a  finding  as  to  existence  or 
otherwi.se  of  a  custom  or  local  uaage  recog- 
niait.g  oooupnu-y  rigiits  by  l'\o  raiyata  in  tUa 
district  Mollis -;K  MAJ!1[  v.  PHAN 
KRISHNA    iMaNDAL,     1  Q.  L-  T.  138 

44  Suit  for  arrears  of  — By  landlord 
against  agricultural  teiiant— Right  of  8ui!i — 
Conditions  for  maiutenanco  of  suit.  2  A  L 
J   1  col:  2089  F  I. 

45  ^'^'fc  foi  arrears  of — Not  claimed  for 
the  whole  period  up  to  the  date  of  the  in- 
stilulioa  of  suit-- Inclusion  of  the  period 
omiLted  not  allowable  in  a  subsequent  suit. 
1  C  L  .1    lU  col:    Ul'i   P  I. 

46  Suit  for — By  owner  and  putuidar  of 
an  estate  against  putuidar  thereof,  mainta- 
inability  of  —  Misjoinder  of  cause  of  action. 
9    C   W  N    GSScol:    1421    P  I. 

47  Suit  for  enhanced,  of  house  rent — 
Liability  of  touatr.  to  pav  enhanced  rent  of 
house— Notice.     C  0  U    190  ol  776  P  I. 

48  Suit  for — Landlord  and  tenant-Notice 
to  quit  or  to  pay  liigher  rate  of  rent — Ten- 
ant holding  oub  after  tenancy.  5  P  il  1901 
col-   842  P  II. 

49  Suit  for  — Liability  of  lessee  to  pay 
rent  where  possession  was  not  delivored.  9  C 
W  N  387  col  846i  ^'  ^^■ 

60  Suit  for  vioney  on  account  of  rent  before 
date  fixed  for  lis  pay  m  nt— Debt. 

G  D  was  the  te.iant  of  L.  M.  obtained  a 
decree  against  L,  l-i  execution  of  the  decree 
the  rent  duo  by  G  D  to  L  for  1303  ^  was  at- 
tached on  2ith  September  1395.  The  rent 
for  that  year,  however,  was  not,  as  a  matter 
of  fact,  duo,  the  kharif  instalment  becumiug 
due  only  by  the  loth  Docombar.  1895,  and 
the  rabi  by  the  15,  .Juno  the  1896.  On  4th  April, 
1896,  the  rent  payable  by  G  D  for  1303  F  was 
purchased  by  B  ,  tlio  plaintiff  and  rospjodent, 
who  sued  to  recover  from  tho  appjllant,  G  D., 
monoy  alleged  to  be  duo  from  G  L)  lo  L  ou 
account    of  rent  for  iBOO  F. 

Held,  that  as  at  th«  date  of  attachment. 
Viz.,  24th  September,  1895,  no  rent  was  due 
from  the  appellant  to  his  l;vtid!ord,  no  debt 
was  attached  on  25beS-.ptember,  1895,  and  so 
no  debt  purchaocd  by  the  rospondout  iu  the 
following  April    when  what  purported   to    be 
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a  d^bt    w.-^.s  nold   in  R7cncu'-/ioQ  of    his    decree* 
QANGX    DIN   V.    B\DLa,   3   0  C,  238 

51  Suit  for-Of  hou93  lot  t■^  pr jstitation— 
Ooiitract-Publio  p:)licy  —  L\ndlord  and  Te- 
nant. G5  P  il  1901-102  P  L  R  1904  col   235P  f. 

52  Suit  for,  of  land  occaoiod  wifihout  ooa- 
sent  of  landlord.    7  0  0  340  ojI   141G  P  II. 

53  Suit  for,  or  in  default  f  ir  podieaaioa 
of  land --Landlord  and  tenant,  relation  of  — 
lient  Act—Resjuliaata — Oau^e  of  action.  6  0 

0  341   ool   347    PI'. 

54  Salt  for — Suit  to  recover  fractional, 
share  of  rent— Separata  collection.  7  0  L  T 
512   col:  1543  P    II. 

55  Suit  on  b)nd  undertak.ng  to  p  vy  debj 
one  from  1  ndlord  not  a  suit  for.  4  0  L  J 
402   col.  210  P  I. 

58  Time  at  which  is  p:i,yable — Landlorl 
and  tenant — Rent--CompL-omi3o  under  pro- 
prietor. Liability  of  for  inlerest.  7  O  ;  US 
-8  C  W  N  521-6  BLR  505 -M  L  J  1901 
P  190-26  A  299  cjI:  51  P  I. 

57  V'llua  of  rent  suit— For  purposes  ot 
appeal  —  VViihdrawal  of  portion  of  claim  - 
Transfer  of  ofdjcr  spociiliy  empowered— 
Power  if  ceases.  12  C  W  N  418—35  C  547 
col;    116  P  II. 

Rent  Act  XII   of  1831  (N.  W.  P.) 

Sec    N.  W.  P.    ActXU    of    1S91     col  1900     to 
1905   P  II. 

Rent  Act  XXII   of   1888  (Oudh). 

See   Oudh    Act    XXII     of    1886    col    1837     to 
1999  P  II. 

Rent    Court. 

1  Jurisdiction  of— Illegal  ejectment  by 
landlord— Recovery  of  land  by  underpro- 
prielor  — Suit  for  po5-3Srfio!i  ug^viust  tiiQ 
superior    proprietor.     8  O  0  17  4  c  .1  1471  P  II. 

2  Jurisdiction  of  — Illegal  ejectment  by 
landlord  — Rent  Court --Commutation  of  rent. 
2  0  C  254    col   470    P  II. 

3  Payment  by  tenant  of  Nazrana  under 
threat  of  ejectment— Suit  for  compenaatioa 
by  tenant--Ront  and  Jurisdiction  of  — VeoJoc 
to  another   tain  suit,     8  0  C  200  col  583  P  II. 

Rent  free   land. 

1  Reserved  by  vendor— Law  relating  to 
resumption  considered  and  explained-- l?da 
8  D  No  4  of  1903    See    Oudh      Jent  Act  Nj    .'30 

2  Resumption  of —Jurisdiction— Revenue 
Court— Resumption  of  a  rent  free  land  -  D.o- 
laratioa  — Suit  for  possession.  6  O  C  2S3  col 
852  P  II. 

Rent  recovery   Act    X  of  1859  (Ben- 
gal) 

Sea  col  25    to  31    P  II. 

Rent   recovery    Act   VIII     of    18G5 
(Bengal) 

See   ool  50  to    51  P  U. 

Rent    recovery    Act    VIII    of    1865 

i  (Madras  ) 

1  5wfi  col    1622  to  1639  P  II. 
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"Rent  sale. 

1  Bhadrasuu  — Notification— of  sale-Liabi 
litv  of  purchaser  as  to  rent.     TOWN  33G  ool 
]54l  P  II. 

2  Cnstom  — Paymont  ofna7iirana — Land- 
lorrla  roooguition  — Recoipfc  of  rent  niarfat- 
wari — Ej*^ctmont — Transfer  of  occupancy 
holding.     8  OWN  235   ool    158  P  II. 

3  Irregularities — Validity  of  sale  putoi 
tenure — Suit  to  set  aside— Irregularity  in 
conducting  and  publisbing  sale.  32  0  953 
ool  1937  P  II. 

4  Pltunt,  what  to  contain — Rent  suit 
plaint  -  Description  of  land.  5  GW  N  121 
ool  143  P  II. 

5  Right  of  auction  purchaser  — Incum- 
brance avnidenco  — Landlord  and  Tenant- 
Previous  holdei'- Default — Right  to  avoid  in- 
termediate tenures.  8  0  W  N  721--6  BLB 
741-31    C  901  col  54    P  II. 

6  Sale  free  of  incumbrances  — Right  of 
mortgagee  to  have  his  lien  trainsferred  to 
Bale    proceed.     9  C  W  N  117  col   631    PI. 

7  Suit  against  recogniz'^d  tenantofmany 
j-)int  tenants — One  tenant  representing  the 
others  by  executing  Kabuliyat — Liability  of 
others  by  7  0  W  N  J70  col  1519  P  II. 

8  Suit — Registered  lease  —  Limitation- 
Suit  to  recover  rent.     AWN  1903  P  210 26 

A  133  col  1884   P  I. 

9  Surety— Security  on  land  lost— Liabi 
lity   of   surety.     5  0  W  N  497  col   1533  P  I. 

iO  Surplus  proceeds — Right  of  suit  by  an 
unregistered  tenant  for.  7  G  W  N  552  col 
154    PII. 

11  Uniformity— Presumption.  5  O  W  N 
60  ool    109    PII. 

12  When  becomes  ascertained — When  be 
comes  on«.  8  C  W  N  162—27  M  143—6  B 
L  R  241—31    A  17  col     1863  P  I. 

18  Rent  suit -Suit  by  purchaser  ol  tbe 
right  to  recover  arrears  of  rent — Against 
both  lano  holder  vendor  and  tenant — Juris 
diction.     AWN    1306    P  304  col    1414  P  IL 

Eental  claim 

1  Let  ofi  by  defendant — Instalments  in 
respect  of  decretal  amounts.  15  C  P  L  R 
1903   P    118    col    1446  P  I. 

Rental 

1  Meaning  of  —  In  settlement  proceedings 
—Rent  fixed  by  settlement  officer— Suit  by 
under  prepreitor  against  birt — Holders  for 
arrears  of  rent  proceeding.  IOC  124  col 
1414    P  II. 

Re  partition. 

1     Limitation     Act   article— Suit    for   pos 
session  of  immoveable  property  when   relief  is 
prayed  on  the  ground    of  mistake  — Claim     to 
re  partition.     8  P  L  R  1906  col    1877  P  1. 
Bepeal  of  Stattttes- 

1  Effect  of,  on  old  Aot— Procedure— Juri 
diction  — Pro<?eedings  commenced  under  old 
Act.     8  B  [>  R  594   col    194  P  H, 

Reply  to   Notice 

)  An  accused  person  is  previlleged  in  res 
pact  of  questions  put  in  good  faith  for  tbe 
purpose  (;f  defending  himself--r'ublication. 
IB  M  L  J  353-4  M  L  T  222—31  M  400  col 
690    P  II, 


Report  by    superintendent. 

1  Refund  of  complaint  and  process  f««f 
—Cattle  Trespass.  3  L  B  R  1907  P  12  col  631 
P  I. 

Report. 

1  Certificate  of  Transfer  of  Interest  In  a 
revenue  holdings — Pyatpaing — Revenue  re- 
gister IX  foil  and  coun'crfoil.  1  L  B  R  1900- 
02    P  2«0   col    092    P  II. 

2  Report  of  Local  Commis-gioner  appoint- 
ed by  incompetent  Court  Evidence.  40  P  D 
R  1902  col  977  P  II. 

8  Report  or  certificate  by  medical  Offioet 
—Inadmissible  in  evidence.  70G  854  ool: 
65  P  I. 

4  Report— Registrar— Exception  —  Notiot 
of  motion  —  Delay — Mistake  —  Exception  to 
Fraud  surprise  or  Mistake.  SOWN  337— 
28  C  272  ool  16  P  II. 

Representation. 

1  Right  of,  in  cases  of  collateral  Buooea* 
sion — Custom  and  not  Mahomedan  Law— 
Suc3ession — Presumption-  Practice,  Repre- 
sentation right  of.  liO  P  R  1909—63  P  W 
R  1907-143  P  R  1903  col    789  P  II. 

8  Right  of  Succession  among  Mahome- 
dan Kashmiris  of  Bengal — Son  of  a  predeceas- 
ed collateral — Tehsil  Nawa  shahr  JuUuodar 
District.  8  P.  R.  1907  47  P  W  R  1907  col  I 
788   P  II. 

Representative- 

1  Auction  purchaser  is  representative  of 
judgment  debtor,  not  of  docree-older.  AWN 
(1908)    p  157  col     1547  P  L 

2  Limitation  for  bringing— Of  a  deceas- 
ed person  on  record — Application  to  bring 
on  record  the  kgal  representative  of  a  deceas- 
ed respondent.  16  M  L  J  475—29  M  529  ool 
1983     P  I. 

8  Mortgagee  under  the  judgment  debtor, 
whether  representative  of  the  judgment  deb- 
tor.    4  M  L  J  85   ool  1102  P  II. 

4  Of  deceased  appellant,  jurisdiction  of 
Court  to  which  a  case  has  been  remanded 
to    bring    on    record.     7  O  C  17  col  1574    P  I. 

6  Of  deceased  decree  holder — Stay  of 
execution — Appeal — Suit  to  determine  legal 
representative  ;of.     5  0  C  133  col    1100  P  I. 

6  Of  deceased  judgment  debtor,  execu- 
tion against— Joint  family  property.  6  OjC 
271   ool    1146  P  I. 

7  Of  deceased  landlord — Payment  of  rent 
to — Discharge— Claim  by  executor  of  |tha 
will  of  the  landlord— Interest.  72  P  R  1903 
—164   P  L  R  1903  col  377   P  II. 

8  Of  deceased  parting— Representative  of 
parties  to  a  suit  for  debt  duo  to  partner* 
ship— Hindu  Law.  4  L  B  B  1907  p.  99  ool 
305   P   I. 

9  Of  deceased  parson— Decree  against  for 
money  to  be  paid  out  of  deceased  property 
—Personal  liability  of  representative  where 
the  property  descended  to  him  is  exempt 
from  attachment  and  sale-  123  P  B  1906  ool 
1151  P  I. 

10  Of  deceased  person  — Right  to  obtain 
successioa  certifioate  for  colleotioij  of   part 
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Represantative    (Contd.) 

of  a  debt.     70  P  R  1901  ool  1319  P  I. 

11  Of  deceased  plaiatiff--3uit  dismlaaed 
in  defftuln— RepreReutative  applied  for  order 
to  eefc  aside  dismibsal  cf  suit -6  0  0  34  col 
1451  P  I. 

12  Person  attaohiag  decree  in  representa- 
tive    ©f    dooreeholdcr  —  0   0   L    J    141    ool 

1101  p  r. 

13  Purchaser  at  an  auction  hold  in  exe- 
cution of  a  decree  against  uuregislered 
transferee  of  an  occupancy  holding  is  a  re- 
preaenfaitiva  of  the  record  teoant— 8  0  L  J 
327  col  1102  P  I. 

14  Purchaser  at  Court  auction  who  did 
not  purchase  from  the  ducreo-holder  whether 
representative  of  decree  holder  -3  M  L  T  308 
col  1102  P  I. 

16  Right  of  to  continue  proceedings 
initiated  by  defendant  to  set  aside  ezparte 
decree— A  W  N  (1907)  P  176  col  1462  P  I. 

16  Scope  of  word  —  Parties — Beneficial 
owner  a  representative  —  7  C  L  J  299  col 
1101  P  I. 

17  Representative   of   deceased     person  — 
Payment  of  debt  to— Discharge— Bigh  of  exe- 
outor   of  the    deceased    to   ignore    such  pay 
ment— Negligence,   effect  of--72  P  R  1903  col 
877  P  II. 

18  Repreantative  of  estate — Judgment- 
Debtor — Order  passed  against  residary  legatee 
of  judment   debtor— 30  C    10i4  col  1148  P  I. 

19  Representative  of  estate  — Auction  pur- 
chaser —  Decree-holier— 3  B  L  li  255—25  B 
631  col  1128  P  II. 

go  Suit  against  wrong  person  as  repre- 
sentative, eSeot  of — Decree — Validity— 4  B  Ii 
R  340  col  378  P  II. 

21  Representative  suit  —  Public  way — 
Right  of  owner  of  soil — Liability  for  tort 
committed  by  his  manager  — lujuaotion — 81 
0  839  col  928  P  I. 

22  Representative  suit  —  Leave  may  be 
granted  after  the  commancemaut  of  the 
suit  though  it  was  previously  refused — 25  M 
399  col  1385  P  I. 

23  Representative  suit  —  Right  to  con- 
struct dams  on  a  stream— Prescription — Cus- 
tom—Injunction -Suit  by  plaintifl  ou  behalf 
of  a  clas3--29  C  100  col  1365  P  I. 

24  Representative  buit  Jurisdiction  of 
Civil  Court — Declaratory  claim  that  plain- 
tiffi  alone  are  entitled  to  celebrate  festival 
—Some  interest— 15  M  L  J  458  col  1386  P  I. 

25  Hepresentative  suit  —  Parties— Ex- 
clusion of  a  seoiiuu  cf  community  from 
entering  temple  — Suit  by  members  of  com- 
munity to  establibh  their  rights  of  it— 9  C  W 
N  594  col  1221  P  I. 

Repudiation. 

1  Deed  of— Executed  by  husband  trans- 
ferring wife  to  another  subsequently  re- 
voked,  effeet  of- 31  P  R  1908  col  1720  P  I. 

Re  prrchas«. 

I     Pic-euiption    is  not  a    right    of  — Unre- 
gistered   mortgc»ge    deed  Purchaser     bavitg 
notice    of   the    mucfcgngu  vvbtitlicr    notice    of 
mortgage    to    preemptor  utaeaiary-  5  A  L  J 
•  112  00 1  102  P  1. 


Reputation  and  Rumour. 

I  How  far  good  evidence  of  market  value 
-2«  B  235-3  BLR  893  ool  752  F    I. 

Requisition  of  Headman. 

I  Refusal  or  c  eglect  to  comply  with — 
Order  of  headman— Failuro  to  pay  revenue 
domanded-Criminal  offence— 4  BLR  1907  P 
150  ool  319  P  II. 

Re  sale. 

I  By  governmtnt  of  escheated  property  af- 
ter acceptance  of  bid  and  deposit  by  pur- 
chaser. 

¥he  Government  announced  the  salo 
of  certain  escheated  property,  by  way  of 
auction,  to  the  highest  bidder,  withoat  re- 
serve, and  the  plaintiff  bid  for  the  same 
and  accepted  the  ofler  with  the  necessary 
deposit.  Held  that  plaintiff  i>ecame  entitled 
to  the  property  when  he  was  ready  to  pay 
the  balance,  within  the  fixed  time,  though 
suoh  paym^ent  might  not  have  been  tbea 
accepted. 

Held,  also,  that,  tb-ere  having  been  a 
complete  co-ntraot  between  the  plaintiS  and 
the  Sirkar,  the  latter  could  not  set  aside 
the  acution  and  re  sale  the  property  at  their 
pleasure.  The  re  sale  by  the  birkar  in  this 
case  was,  therefore,  invalid  and  the  pur- 
cbaser  at  the  re  sale,,  with  his  full  knowledge 
o-f  the  plaintiff's  rights  from  the  prior  sale, 
cannot  support  himself  by  attempting  to 
plead  any  bona  fides  in  his  transaction. 
YAVA  ADIMIA  v.  THE  DEWAN  OP  TRA- 
VANOORE.    21  T  Ii  R  2I5v 

Rescission  of  Contract. 

1  Branch  of  contract — Tender  to  auj^ly 
grain  to  Commissariat  Department  con- 
tiuuing  offers  and  not  contract  — Damages — 
72  P  R  1904-1  P  L  R  1905  col  603  P  II. 

2  Non-completion  Jof  contract  for  tea 
months — Rescission  of  contract  — Return  of 
Deposit  —  Presumption  of— 4  A  L  J  778  ooi 
311  P  I. 

3  Auction  sale — Abetraot  of  title — Re- 
cission  of  sale  —  Misrepresentation  aa  to 
share    sold— 5  0  W  N  593  ool  618  P  II. 

4  Action    of  rescission    of   contract  — Pur- 
chase money.     14  0  L  R  57  ool  616  P  II. 
Reside 

\  Meaning  —  Indian  Divorce  1  L  B  H 
1900  02  P  222  ool  95  P  I. 

Resideuoe. 

1  Daughter  in-Law.  Right  of  —  Hindu 
widow  possession  of — Maia6Qaanoe--4  BLR 
355  col  2G4  P  II. 

Residuary  Lagratee. 

I     How    far   entitled    to    lap«d     legacies — 
\Yili  _  Bequest     to    Hindu     wife  -  Pemalea 
estate- Void    bequest  —  Charitable      bequesS 
:— 4  B  L  R  555  ool  401  P  II. 
Residue. 

I  1  Hindu  will  — Direction  as  to  uoexhau^t- 
'  ad— Religious  and  charitable  Lru^c  i^c  11 
;  years- Ultimate  gift  to  dons  -Adaim.^tra- 
I  tioii  schomj  for  of  a  decayed  leatator:!  aat.ut« 
'  -9G  W  N  &2a  ool  2031  P  1. 
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Ee?i  jadioata. 

1  Addition  or  omission  of  parties,  12  P 
R  1903-9  C  49  !'  L  R  1903  col  981  P  I. 

2  Adjadicatioi  bcLwoou  two  persons  in  a 
former  suit--\Vbether  in  a  subsequent  suit 
betweei".  one  of  them  anJ  the  siiccossor  in 
tiLle    of  the    other.     29  M  515  col  983  P  I. 

8  Adjudication  by  Forest  Settlement  of- 
ficer—Subst-qaeot  Civil  suit  barred.  17  M  L 
J  557  col  850  P  I. 

4  Admissibility  in  evidence  of  letter  re- 
ducing   tenant's  rent.     2  0  0    250  col  475  P  I. 

5  Agreement  to  undertake  expense  of  li- 
tigation in  consideration  of  receiving  a  share 
of  land  in  dispute — Suit  for  cancellation  of 
Bgreoraent— Cancellation  refused  by  Court — 
Subsequent  suit  by  plaintiff  for  anforcement 
of  the  agrecmenl  — Mix;.'cl  questioua  of  law 
aud  fact.     44  P  R  1908  col  950  P  I. 

Q  Alienation  by  sooless  proprietor  — Suit 
by  reversioner  during  life  of  proprietor  — Dis- 
missal of  such  suifc—Subscquont  suit  by  re- 
versiot  er'a  son  after  propiietor's  death  bar- 
red.    GB  P  R  1905  col  211  P  I. 

7  Applicability  of  rule  of — To  insolvency 
proceeding.     75  P  H  1905  col  1154  P  I. 

8  Application  ~  Suit  by  revarb'oner  im- 
peaching alienation  by  widow  -  Whulher  such 
reversioner's  son  can  subsequently  sue  to  set 
aside  alienation.     27  P  II  1907    col  495  P  II. 

9  Application  for  withdrawal  of  suit — No- 
tice of  application  to  defendant.  1  O  0  97 
col  1047  P  I. 

10  Application  of  principle  of— To  execu- 
tion procef.lings.  U  B  R  (1907)  0  P  1—14  B 
L  U  35  col  948  P  I. 

11  As  to  point  of  law — No  bar  when  the 
subject  matter  of  second  suit  is  different- 
Trusted  under  a  will— Co  truste?,  validity  of 
the  app-oiiitment  of,  by  existiog  trustee.  15 
M  L  J  466-28  M  5i7   coi  955  P  1 

12  Award  of  arbitrators,  in  excess  of  jur- 
isdictioD  —  Adoption,  proof  of.  6  G  L  J  13  (P 
0)— 11  C  WN  841-9  B  li  K  757-17  M  h3 
354-  4  A  L  J  497-29  A  619-2  M  L  J  391  col 
1000  P  I. 

13  Barring  proceedings  not  by  general  prin- 
ciple biU  by  special  enactment — Application 
for  maintenance  dismissed- -Second  applicaiio.K 
on  same  fads  not  barred.  High  CoiiH  loill 
not  interfere  in  revision  ivhere  justice  done — 
Cio.  Pro.  Code  (Act  XIV  of  1882),  S.  13—Crim. 
Pro.  Code  (Act  V  of  2898),  S-  403. 

B,  a  wife  lived  apart  from  her  husband 
A.  A  applied  to  the  sub  divisional  Magistrate 
for  an  order  for  the  applicant  to  pay  an 
allowance  for  the  support  of  their  child. 
Tho  Magistrate  wrote  "Respondent  offers  to 
maintain  the  complainant  in  a  st-parate 
house,  but  she  refuses  to  accept  the  oSer. 
She  alleges  no  ill  treatment.  1  have  conse- 
quently no  power  to  interfere.  Case  dismis- 
sed." 

This  Mr.gistrate  was  transferred,  and  \ 
subsequently  applied  to  his  successor  for  an 
order  of  mcinienance  v/ho  duly  heard  the 
case  and  ordeied  payment  of  Rs  5  per  month. 

Held  on  appeal,  that  resjudicata  does 
not  bar  any  prQceediogs   by  general  principle 


Res  judicata    (Gontd.) 

but  only  by  rpeoial  enactment,  as  contained 
in  S.  13  of  iho  Civ.  Pro.  Code,  and  6,403 
of    tho  Cr.  P  C. 

Held,  also  that,  where  a  Magistrate,  to 
whom  an  application  is  made,  knows  or  has 
reason  to  believe  that  a  similar  applicatioa 
on  tho  same  facts  has  been  adjudicated  on, 
he  ought  not  to  o,i'.t  on  the  application  with- 
out considering  the  previous  decision,  bub 
that,  when  he  does  so,  he  is  not  wrong  in  law, 
nor  aro  his  proceedings  bad  and  void,  regard- 
less   of  the  merits. 

Where  the  second  Magistrate  has  done 
substantial  justice,  it  is  a  sufl&oient  reaeoa 
for  refusing  to  interfere  in  revision.  MAUN** 
PO   SO   V.   MA    KYIN   MI.     14  B  L  11   25$. 

14  Benamidar,  suit  for  redemption  by-r- 
Dismissal  of  suit — Second  suit  by  beneficiary, 
3  L  B  II  18  ool  983  P  I. 

15  Between  co  defoudanfca.  5  A  L  J  367 
col  1292  P  II. 

16  Between  co-defendanta  --  Appellate 
Court  declining  to  decide  an  issue  and  dia« 
posi!-!g  of  Uie  case  on  other  grounds-  Firsfe 
Court's  judgment  upon  that  issue  no  bar  to 
future    suit..     5  0  L  J  653,  col  970  P  I. 

J7  Bond  from  tenant  for  nou  occupancy 
and  exptoprifitary  holdii>g— Application  for 
fixing  rent — Bound  fond  to  have  been  ob- 
tained by  undue  infiueuce  as  to  ex-pro- 
prietaiy  holding — Sul^sequent  suit  for  arrears 
of  rent — Whether  binding  as  to  undue  in- 
fluence. 5  A  L  J  642.  See  N  W  P  Act  III 
of  1901  No  40. 

18  Bond  from  tenant -Partition  suit-r 
Priliminary  decree  — Execution  of  decree 
—  Troceedings  in  suit  —  Limitation  —  Res* 
iudicata.  86  P  L  R  1907  =  47  PR  1906  col  I 
1608    P    I. 

19  Claims  for  occupancy  rights— Where 
successive  suits  are  brought  under  the  two 
successive  Tenancy  Acts  Non-applic&tioQ 
of  the  rule  of.  1  P  R  1904  (Rev.)  See  Pun- 
jab   Act   XVI    of  1887  Tenancy  Act   No.  12L 

20  Dismissal  of  tiUit  on  the  ground  that 
previous  mortgage  not  ofiered  to  redeem — 
Second  suit  for  redemption«of  prior  mort* 
gage  and  sale — Res  judicata.  10  O  C  145 
col:    1037    PI. 

21  rismissal  of  suit— Rival  preemption 
suits  — Same  judgment  iu  both  suits.  151 
P  L.  R  1905  col:  lOlO  P  I. 

22  Dicmissal  of  suit  — Res  judicata— In- 
solvency proceedings — Re-arrest  of  judgment 
debtor  alter  failing  in  insolvency  proceed- 
ings. 193  P  L  R  1906  =  75  P  B  1905  col: 
1154   P  I. 

28  Res  judicata— Previoais  suit  for  a  de- 
claration  that  alienation  of  ancestral  property 
by  a  childless  male  proprietor  did  not  affect 
plainiijf's  reversionary  rights  dismissed  as 
barred  by  llmitatioii—Sub.-irquent  stiit  for  2:)0S- 
session  of  ihe  property  filed  after  the  death  of 
the  proprietor  is  not  barred. 

A  decision  dismissing  a  suit  for  a  decla- 
ration that  the  alienation  of  ancestral  pro- 
perty by  a  chihlLss  male  proprietor  did 
uob.affeot  plalnti£['3    reversionary    interest! 
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as  barred  by  limitation  does  nob  operate  as 
res  judicata  and  bar  a  subsequent  suit  for 
possession  of  the  property  filed  after  tbe 
death  of  tbe  proprietor.  BARKAT  ALT  v. 
HUSSAIN  KHAN.  6  PR  1906  =  61  P  L 
B  1906 

24  Ro3  judicata  —  Matter  direotly  and 
Bubstantially  in  issue  — Daughters  not|  made 
parties — Decision  not  binding  on  daughters. 
76  P  L  R  1907  =  107  P  R  190G  col  :  1017  P  I. 
'25  Res-judicata  —  Execution  of  decree- 
Interpretation  of  decree  —  Jagirinoome  is 
exempt  from  attachment.  83  P  L  R  1907  = 
96   P  R  1906  col  145  P  I. 

26  Rqs  judicata — Subsequent  suit  aa  their 
for  possession — No  Res  jadicafa— Both  the 
titles  being  different  aud  inconsistent.  65 
P  L  R  1903  =  96  P  W  R  1907  =  55  P  R  1907 
ooJ:    1017    P  T. 

27  Res  judicata  — Daughters  and  collate- 
rals— Duty  of  mortgagee  lo  keep  account  of 
rents  and  profits— Interest.  95  A  L  J  1908 
col  :   962  P  I. 

28  Res  judicata — Mortgage— Redemption 
suits.     164  P  L  R    1908  col:    944  P  I. 

29  Res  judicata  —  Plaintiff  declining  to 
proceed    with  suit. 

Where  in  a  previous  suit  the  plaintiff 
BUed  R  for  inheritance  of  D  and  the  defen- 
dant  dying  during  the  pendency  of  the  suit, 
A  applied  to  be  made  and  was  made,  a 
party,  but  on  the  plaintiff's  statement  that 
he  did  not  wish  to  proceed  against  A  the 
latter  was  absolved    from    liability. 

Held,  that  a  subsequent  suit  against  A 
by  the  same  plaintiff  for  inheritance  of  D 
was  barred  by  res  judicata.  AMIR  CHAND 
V.   DUHGa  D^S.    198  P  L  R  1908- 

80  Res  judicata — Insolvency  proceeaings 
122  P  L  R  1903  col  1049  P.  I. 

81  lies  judicata — Pre  emptlon'suit  by  ri- 
val pre  emptions — Final  decision  in  one  suit 
operates  as  Res  judicata  in  other.  104  P  L  R 
1903—8  P  R  1904  col  lUll  P  1. 

32  iies  judicata— Suit  for  possession  by 
landlord  against  transferee  from  occupancy 
tenant  and  trespassers.  16  P  L  R  1903—92 
P  R  1902  col  939  P  I. 

83  ^^^  judicata— Execution  proceedings. 
90  P  H  1902—20  P  L  R  1902  col  944  P  I. 

84  Res  judicata — Parlies -St-le  by  beua- 
•midar.     3  L  B  R  1905  p    18  col  988  p.  I. 

85  R-s  judicata — Cout  of  competent  juris 
diction.     68  p  K  I90i  col  938   p.  I. 

86  Res  judicata  — Suit  for  a  declaration 
that  laud  iu  dispute  is  habl  <  to  attachment 
and  sale.    4  p  li  190^  ool  1527  p.  I. 

87  Res    judicata— panics  -  Minor    defend 
ant  — Neglect    of    guardian    adlitem.    4  p  L  R 
1901  col   983  p.  I. 

88  '^e*^  judicata— Finally  decided.  10  p. 
L  R  1902  col  971  p   I. 

39  Res  judicata — Competent  Court.  12 
OWN  359-35  C  353-7  0  L  J  470  col;  999 
P.    I. 

40  S.  13,  C  P  G—Pucsiion  dnccfly  and  aub- 
stanLially  in  issue  Paines — Sunt  i.jj\cL. 

Ai  A  Ululi^^Ai  <;s«cut6d  a  deed  of  gilt,  iu 


Res  judicata    (Contd) 

favour  of  7J  (Raja  Rampal  Singh)  bia  grand- 
son by  his  fiTHt  son  R.  Differoncca  hubae- 
quently  arose  between  A  and  li.  A  brought  a 
suit  for  a  declaration  that,  notwithstanding 
the  deed  of  gift,  the  estate  and  the  power 
to  dispose  of  it  by  will,  wore  vested  in  him. 
This  suit  wag  compromised.  Some  time 
after,  the  grandson  conveyed  by  a  registered 
deed  certain  villages  in  the  estate  to  his  wife 
E.  A  and  his  second  son  U  filed  a  suit  asking 
for  the  cancellation  of  the  above  deed  and 
to  displace  the  possession  of  E.  It  was  thea 
held  that,  by  virtue  of  the  previous  decree, 
R  had  only  a  life  interest  in  the  talukdari 
property,  the  subjeof.  of  the  previous  suit. 
Afterwards  in  execution  of  a  decree  against 
R  a  talukdari  village  was  sold.  Thereupon, 
another  grandson  of  A  by  his  second  son  C 
brought  a  suit  against  the  putcheser  at 
Court-sale,  the  decree  holder  aud  R  for  a 
declaration  ttiat,  as  immediate  reversioner, 
by  virtue  of  the  first  decree,  he  was  entitled 
to  the  absolute  estate  in  the  mouzah  sold 
after  the  death  of  R.  The  plaintiff  Gon- 
tended«that  he  was  claiming  under  the  pro- 
visions of  section  13,  Civil  Procedure  Code, 
inasmuch  as  tbe  previous  suit  bad  decided 
that  the  R.  was  eiiticled  only  to  a  life 
interest. 

Held,  that  the  plaintiff's  fathor  was  a 
party  to  the  second  suit  aud  the  questiou 
directly  and  substantially  in  issue  was  whe- 
ther he  had  a  contingent  or  vested  interest 
under  the  ccmpromse  decree  first  pHS-ed. 
It  was  then  held  that  the  plaintiff's  father 
had  a  vested  interest,  in  the  properties  ia 
dispute  and  R  only  a  life  interest  with  re- 
mainder to  the  plaintiff. 

Held,  consequently,  the  plaintiff  was 
entitled  to  a  decree  by  the  rule  of  reS' 
judicata.  R'JvH  RAM  PAL  SINGH  u.  RaSI 
GHULAM  SINGH.  IC  L  J  46  =  1^7  A  37 
(PC)  =  2  A  L  J   285. 

41  Res  judicata  — Suit  for  possession- 
Defendants  possession  under  a  decree  based 
on  a  mortg.iga  deed.  16  C  P  L  R  1903  P. 
141  col:  484  P  I. 

42  Res-judicata  - -Execution  of  decree — 
Procedure      139  P  L  R    li;05  col  1359  P  I. 

43  Res  jiidicatii-Red..mptiou-SLOoiid  suit 
for  after  payment  uf  moiigiigL-mouey  into 
Court  in  previous  buit- Execution  of  decree. 
3  O  C  372    col  lb55    P  II 

44  Wr.s  jud;ca.ia — Giv:l  Procedure  Code 
(ACL  XIV  of  1882)  bs.  13,244-Tha  plaintiff 
filtd  a  suit  in  ihe  Sub  Jut.!gts  (.:ourt  ng>uiist 
Z  and  certain  other  pcisonb  for  cancuilalioa 
of  a  deed  of  gift  and  for  pobsossion.  Z  defend 
ed  the  suit  on  the  basis  of  the  deed  of  gift. 
Some  of  the  dofei-da'  ts  filed  written  state- 
ments in  which  tl  cy  difcluinicd  litie  to  ihe 
property  lu  dit-pUiO  and  denitd  that  they 
were  iu  possossior.  It  was  subseque.'  tly  dis- 
covered that  tbe  suit,  was  beyoi.d  lUf  JMrisdio- 
tion  of  tbe  Sub  Judge  and  the  piaini  was  re- 
turned aud  field  in  the  Court  the  District 
Judge.  In  the  laticr  Court  Z  aluuc  defend- 
ed Ihe  auit,  the  oihec  defeadauts  did  uot  filo 
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written  sLatemonts  in  that  Court  and  procoed- 
ings  wore  mado  ex  parto  as  against  them. 
The  District  Judgo  dismissed  tbo  suit  hold- 
ing that  the  gift  was  valid  and  that  tho  suit 
was  barred  by  imitation.  ^  ho  plaintiff  ap- 
pealed to  tho  Oouvt  of  the  Judicial  Commi.-:- 
■ioner  making  all  the  defendants  in  the  suit 
reapondeta  in  the  appeal.  A  oompromiee  was 
effected  between  the  plaintiff  and  Z  to  the 
effect  that  the  suit  should  be  decreed  on  pay 
meut  to  her  of  Rs  10,000.  When  the  appeal 
was  called  on  for  hearing,  six  of  the  respon* 
dants  stated  that  full  effect  had  not  baon 
given  to  the  deed  of  gift  and  that  they  vrere 
in  poBseesiou  of  the  property  and  asked  to  be 
heard  in  support  of  the  decree  of  the  Dis- 
trict Judge.  The  appellant  withdrew  his  ap- 
peal as  against  these  six  respondents.  The 
Court  then  dismissed  the  appeal  against 
them  and  other  absent  raspondants  but  dec- 
ireed  the  claim  for  possession  in  accordance 
with  the  terms  of  the   compromise. 

The  appellant  applied  to  be  formally 
placed  in  possession.  He  alleged  that  he 
was  then  already  in  possession  and  merely 
wished  to  formally  execute  his  decree.  The 
respondents  to  tha  present  appeal  filed  ob- 
jections under  section  244,  C  P  0.,  in  which 
they  claimed  title  to  two-thirds  of  the  pro- 
perty, asserting  that  they  ware  in  possession 
of  the  same  and  pleadad  that  they  were  not 
liable  to  be  disturbed  in  execution  of  the 
decree. 

It  was  proved  that  the  respondents  were 
in  possession  of  the  property  in  question. 

The  Lower  Court  ocoepted  these  objec- 
tions and  dismissed  the  application  for 
execution.  The  appellants  Counsel  urged 
in  a-ppeal  that  some  of  the  respondents 
having  in  their  written  statements  filed  iu 
Court  of  the  Sub  Judge  disclaimed  title  and 
denied  that  possession  was  with  them  were 
estopped  from  pleading  the  contrary  and  that 
others  of  the  respondents  did  not  defend  the 
Buit,  thereby  tacitly  admitting  the  claim  and 
they  could  not  be  permitted  at  various  stages 
of  the  same  suit  to  adopt  contradictory  atti- 
tude and  that  objections  now  made  by  tho 
"respondents  mght  and  ought  to  have  been 
made  grounds  uf  defence  to  tha  suit  on  the 
analogy  of  txp!ai;atiou  II  to  section.  13,  C 
P  C  and  that  these  matters  were  now  res- 
judicata. 

Held,  that  it  is  not   necessary  for  the    ap 
plication    of  section    13,  explanation    II    that 
the    matter    in   questiori    should     have    been 
finally  heard  and  decided  in  the  previous  bUit. 

Held,  that  explanation  il  to  section  13  or 
tha  analogy  of  that  section  did  not  apply  to 
this  Ccise.  Ail  the  cases  to  which,  not  with- 
standing that  the  matter  in  question  had  not 
aotuall}  been  beard  and  finally  decided  iu 
the  previous  suit,  that  expiauation  applied 
are  the  cases  in  which  the  party  against 
whom  it  was  sought  to  apply  the  rule  of  ex 
plauation  11  was  uusuccassful  in  the  pre 
vious  suit,  it  cannot  be  applied  against  a 
veraon    who    iu    the     previoud    suithas    been 
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Held,  further,  that  disclaimer  of  title  wtll 
not    perse   operate    as   an  estoppel. 

Held,  also  that,  under  seci.iou  244,  Civil 
procedure  Code,  it  is  the  duty  of  a  Court 
to  construe  the  decree  and  give  effect  tj  it 
not  to  re-try  the  suit,  EWA/u  ALI  KHAN 
V.  BAKAK    KHAN,:    1  Q.  C  22. 

45  Res-judicata— Partition  of  laud-Righta 
of   Go  sharar.     2  O  0   51  col    1032  P  I. 

46  Res  judioate— Execution!  proceedings — 
Res  judicata.  20  P  L  R  1903—90  P  R  1902  ool 
946   P  I. 

47  Res  judicata— Caso  adjournal  to  enable 
the  plaintiff  to  summon  witnesses — Noa- 
attandance  of  a  witness  on  the  date  fixed 
for   his   exrmination.     4  O  C  403  col  1476  P  I, 

48  ^^s  judicata — In  a  redemption  luit 
mortgagor  of  a  portion  of  mortgaged  pro- 
perty taking  possession  of  the  whole  oa 
payment  of  smaller  sum  than  found  by 
appellate    Court.    9  O  C  254  col  1869  .P  I. 

49  Res-judicate— Emoluments  of  ofiSceK 
—  Collectors  »jurisdiction— Suit  in  a  Civil 
Court.  30  M  320  ool  1035  P  I  Set  also  ool 
1555    P  J  I. 

60  Res  judicate -Competency  of  a  Court 
for  the  purpose  of  deciding  on  a  question 
of.     7  B  L  R  821—30  B   220  col     999  P  I. 

51  Res  judicata — Court  competent  to  try 
the  subsequent  suit.     54  P  R  1904  col  972  P  I, 

52  Res  iudicate— Suit  for  rent--Decisioa 
on  application.  AWN  1903  P  40  col  1902 
PII. 

53  Compteut  Court— Res  judaicata— Suit 
for  rent  — Decision  on  apylioation.  AWN 
X903  P  41-25    A  282    col  1007  P  I. 

54  Comptant  Court — Suit  for  «declaratory 
decree  to  tha  effect  that  counter  part  of  the 
lease  -Rent  and  Civil  Courts — Resjudioata.  A 
W  N  1902  p  220-25  A  138   col    1006  P  I. 

55  Compteut  Court— Application  for  pre- 
paration of  Record  of  rights  — Procedure — 
Legal  eSeot  of  Decision — Revenue  officer — 
Res  judicata.  7  G  W  N  33—30  G  339  ool 
1004  P  I. 

56  Competent  Court — Jurisdiction  of  sub- 
ordinate Court  to  enquire  competency  of 
higher  Court  to  pass  decree  pleaded  as  operat- 
ing.    37  P  R  1903  col  1480  P  II. 

57  Oompetent,  meaning  of— Civil  Procedure 
Code  (Act  XIV  of  iSSH)  S.  13— Meaning  of  the 
word  ^'competeni'" —Decision  based  upon  points 
of  law— Jurisdiction. 

One  M.  made  a  gift  of  his  property  to 
his  daughter,  and  caused  her  name  to  be 
entered  in  place  of  his  own  on  the  Collector's 
Register.  The  brother  of  M,  sued  him  and 
the  daughter  for  a  declaration  that  the  gift 
was  void  beyond  the  lifetime  of  the  donor. 
The  plaintiff  died  while  tha  suit  was  pending 
iu  the  Court  of  the  Sub-Judge  and  his  sons 
were  made  plaintiffs  in  his  stead.  The  Sub- 
Judge  decreed  the  claim.  The  District  Judge 
oonfiimed  the  decree  on  appeal.  The  daugh- 
ter under  S.  622,  Civil  Procedure  Code,  ap- 
plied to  the  Judicial  Commissioner  lor  re- 
vision of  the  District  Judge's  judgment  and 
decree.    Tbia  ^pplicatigu  y{9kd  dUmi&a^d  }»y 
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the  Jadiotal  Commissioner  oo  the  ground 
that  ho  was  debarred  from  interfering  in  re- 
vision. Tho  plaintit!  brought  tho  present  suit 
against  tlie  daughter,  tho  dafendant,  for  pos 
session  of  the  property,  or  for  a  declarauon 
of  their  title  to  it,  in  tlio  Court  of  tlio  Sub- 
Judge  and  the  Sab  Judga  passed  a  dacroo  in 
their  favour  for  possession  of  ttie  property. 
Under  s.  18  of  the  Oudh  Civil  Court  Act,  as 
the  section  now  stands,  tho  decree  of  the 
Pub  Judge  in  the  presnt  suit  was  appoalable 
not  to  tho  Distict  Judgo,  but  to  the  Judicial 
Commissioner,  as  the  value  of  the  subjict 
matter  of  the  suit  exceeded  R?.  5,000. 

The  principal  point  for  dotermiaatlon 
was  whether  tlie  docisiou  of  the  District 
Judge  in  the  first  suit  was  as  regards  the 
rights  of  the  plaiiafciff:,  to  succeed  to  the  pro- 
perty of  M  and  as  to  the  validity  of  the 
gift  by  M    to  the    defendant,   resjadicata. 

Held,  th&t  the  decision  of  tlie  District 
Judga  in  tho  first  suit  was  resjudicata  not 
witbstaiiding'that  it  was  not  appealable  to  the 
Judicial  Coratnissioner,  and  thaULho  decision 
was  none  tho  less  res  judicata  bacausa  the 
District  Judge  could  not  try  the  present  ap 
peal,  inasmuch  as  he  could  hava  tried  it  had 
it  been  preferred  at  the  time  whoa  the  appeal 
in  the  first  suit  was   preferred. 

The  word  "  oorrpetent  "  In  s.  13  of  the 
Code  of  Civil  Procedure  means  "  compatent  " 
to  try  with  conclusive  effect,  with  reference 
to  the  jurisdiction  of  the  Court  at  the  time 
the  first  suit  was  btought. 

Held,  that  a  decision  upon  a  particular 
matter  in  dispute  is  conclusive,  so  far  as  that 
dipute  is  concerned,  although  it  proceeds  up 
on  point  of  law,  but  the  decision  asregards 
the  point  of  law,  is  not  conclusive,  where  a 
different  matter    is  in  dispute. 

Held,  that  the  plaiutiff    K'ere   entitled    to 
possession    of  the  property  and    to   recover  it 
without  setting  aside   the   git.     MUSAMMAT 
DHARMA     V.   BIKRAM   SINGH.     2   0   C 
261. 

68  Compromise  decree  whan  operates  as 
— Going  by  beyond  the  subjjct  matter  of 
BUit  — Registration— 5  C  L  J  Gil  col  1597  p  I. 
59  Content  decree— Civil  Proceedure  Code 
(Act  XIV  0/1882),  Section  13 -Res judicata 
—  Consent  decree— Bond  Payable  by  instalments 
— Fraud — Defence  —  Limitation. 

On  the  4th  Juno  1893  defendant  signed 
a  ruzQ  acknowledging  Its  .  11,  534  15  0  to  be 
due  by  him  to  the  plaiutifl's  firm.  On  tho 
19th  Jane  1894,  he  paid  41s-,  iOO  cash  and 
a  Hundi  for  lis-.  600  and  for  the  balance 
^Rs-,  10,  53415  0  an  instalment  bond  payable 
by  yevrly  instalments  of  IW.  1,000  each. 

The  Hundi  was  dishonoured  and  tho 
plaintil5  brought  Suit  No  249  of  th«  1895 
to  recover  the  amount  of  the  Hnndi  from 
the  defendant.  The  latter  pleaded  want  of 
ooueidoration  for  the  Huudi,  The  Commis- 
sioner appointed  by  Court  reported  that  the 
debt  due  to  the  plaintiff  was  Re  .  3,  016-3-0 
and  not  dRs^.  11,534  15  0  as  stated  in  the 
ruzu.  Upoa  this  the  Court  decreed  the 
jolaim. 


R03  judicata    (Contd.) 

In  I'^OT,  tlio  first  twj  iri8talm3nt^  under 
the  instalmont  bond  having  become  due,  the 
plaintiff  suod  that  dofcndant  (Suit  No.  105 
of  ]897)  to  rocovar  <U-  -2,000  for  both  instal- 
ments and  intordst.  The  defu'idaut  adi.iittod 
the  claim,  and  the  suit  was  decreed  by 
consent. 

The  defendant  thon  instituted  Suit  No. 
412  of  1898  against  the  plaintiff  for  co-icf^l la- 
tion  of  the  instalment  bond,  alleging  that 
it  was  obtained  by  misrepresentation  and 
fraud,  and  was  void  in  law  and  passed  ia 
respect  of  wagering  transactions  and  no- 
thing was  due  under  it.  Tha  Higli  Court  ca 
appeal   dismissed    the  suit  as  time  barred. 

In  1902,  the  plaintiff  sued  to  recover  the 
3rd,  4th  and  5th  instalments  under  the  bond 
and  4t&-  705  as  interest.  The  defendant 
pleaded,  inter  alia,  that  the  bond  and  prior 
ruzu  wore  obtained  from  him  by  fraud  and 
misrepresentation  and  that  the  debt  due 
vvas  one  arising  from  wagering  contracts 
unforceable  by  law.  The  Subordinate  Judge 
held  that  the  defendant  was  barred  by  the 
decrees  in  Suits  Nos.  2i9  of  1695  and  105  of 
1897  from  raising  any  of  his  contenl-ions, 
and  passed  a  decree  in  plaintiff's  favour, 
Oo  appeal,  the  District  Judge  held  that  the 
defendant  was  barred  by  res  judicata  from 
pleading  that  the  bond  was  voidabla  for 
fraud  or  from  pleading  that  the  bond  was 
void  by  reason  of  its  consideration  being  a 
wagering   debt. 

Held,  by  Aston,  J  ,  that  unless  it  h*  estab- 
lished that  the  pleas  which  the  defendant  had 
raised  in  the  present  suit  and  had  not  been 
allowed  to  prove,  would  if  proved  in  tha 
Hundi  Suit  No.  249  of  1895,  had  reduced  tha 
amount  actually  duo  by  him  iu  June  1893 
to  less  than  Rs.  600  plus  the  Rs  400  paid  in 
cash  the  decision  in  the  Hui'.di  suit  could 
not  operate  as  ros-jadicta  in  respect  of  tht 
said  pleas,  for  the  matter  which  might  and 
ought  to  be  made  a  ground  of  defenca  in  the 
Hundi  suit  must  be  a  ground  of  defence  to 
•'  tho  claim  actually  made  "  in  the  said  for* 
mer  suit 

(2)  That  the  plea  that  the  consideratioO 
for  the  instalment  bond  partly  failed  beonu-e 
of  tho  reasons  set  up  in  tho  pleas  aforesaid, 
would  have  been  irrelevant  iu  Suit  No.  1G5 
of  1807,  for  tlie  first  tv/o  instalments  of  Ra- 
2,000  due  under  that  bond,  unless  by  setting 
up  these  pleas  and  proving  them  the  cUim 
in  that  later  suit  for  4i8-  2,000  would  hava 
been   reduced. 

Held,  by  Scott  J.  that  before  the  present 
suit  was  brought  the  issuo  as  to  considera* 
tion  had  not  been  raised  exc  pt  with  refer- 
ence to  the  hundi  and  had  bean  heard  and 
determiaed  in  Suit  No.  240  of  1895  with 
reference  to  that  document  alone.  The  de- 
fendant was,  therefore,  not  barred  by  roa- 
judicata  from  pleading  in  this  suit  that  tha 
bond  was  no  longer  supported  by  considera- 
tion. 

(2)  That  the  lower  Court  was  wrong  \n 
holdiog  that   the    defeudAQt   wa&   barred   by 
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section  13  of  the  Civil  piooodure  Oodo  from 
raising  thn  questions  of  (raurl  or  wagor  as 
viUating  tlio  bond  os  a  aocarity  for  liio  pay- 
monti  of  tlie  remainiDg  instalm^uits.  Tlie 
isHie  in  Suit  No  249  of  1895  wag  a  Huffioioab 
issue  for  the  (lisponal  of  tho  case  on  the 
huM-ii  aud  in  that  suit  tlie  defendant's  li- 
ability under  tho  liundi  was  tlie  only  mattor 
in  issue;  in  Suit  No.  105  of  1897  there  was 
no  h';aring  and  disposal  of  any  mAbter  in 
issue;  tho  provi^ions  of  section  13  did  not, 
therefore,    apply. 

(3)  That  tho  fact  that  the  defendant 
was,  owing  to  tho  bar  of  limitation  only, 
denied  the  specific  relief  of  cancollatio? 
claimed  in  Suit  No,  412  of  1898  could  not 
prevent  him  froxn  raising  defences  on  the 
merits  as  a  defendant  in  the  suit.  6  B  L  R, 
692  followed.  7  B  Ti  n  773,  not  followad. 
MINaLvL  SHADIRMM  v.  KHAUSErjI 
JIVAJI30  B3938  B  L  R  298- 

60  Constructive  -  Defence  which  might 
ought  and  to  have  been  taken  io  former  trial- 
Privcipl.)  of  t!ie  rule.    5  C  L  J  192  col  637  p  I. 

61  '.) ons'^rutivo-^ecTtid  applicition  for  grant 
of  prob  >  t-^  of  a  will,  not  barred  by.  4  G  L  J 
492,  col  1418  p  I. 

Qi  0  >urfc  of  jurisdiction  competent  to  by 
subseq  lent  suit.     Ill  p  11    1907  col  1011  p  I. 

63  Custom-Alieoatioo.  120  p  L  R  1907 
—  37  p  R  U)07  col  992   p  I. 

64  Custom— Alienation  by  sonless  pro- 
prietor.    Ill  p  L  R  1903    col  989  p  I. 

65  Doceasad  widow  iaheriting  a  part  and 
buying  anoLbjr  part  from  another  Ijeit  who 
Bubseqaently  obtained  a  decree  against  the 
estate  of  the  deceased-Right  to  execute  the 
decree  against  the  part  bo  purchased  4  A  L  J 
400  col  1011  p  II, 

68  Decision  as  to  point  plead  d  by  one  de- 
fendant and  supported  by  anotehr  defendant 
to  be  res  judicata  bilioeen  them. 

The  plaintiff  Subroughfc  a  suit  against  the 
defendant  G  for  possession  of  a  deceased  Hin- 
du's property  on  the  ground  that  he  became 
entitled  to  it  by  survivorship.  Tlie  defend- 
ant besides  pleading  adoption,  custom,  &c,, 
also  pleaded  that  if  his  adoption  was  invalid 
it  was  not  the  plaintiti  but  one  R  who  was 
entitled  to  the  property  by  right  of  inheri- 
tance. Id  consequence  of  this  laet  plea,  it 
would  seem,  R  instituted  a  suit  for  possepsion 
of  the  property.  The  Subordi'iate  Judge  there 
upon  made  R  a  defendant  to  the  plaintiff 
S's  suit  and  S  a  defendant  to  her  suit.  In  the 
suit  of  R  it  was  pleaded  by  the  present  de- 
fendant C  that  R  had  a  better  right 
than  the  present  plaintiff  S.  The  Subordi- 
nate Judge  held  that  R  had  no  title  as  against 
the  plaintiff  S  and  accordingly  decreed  the 
claim  of  S  and  dismissed  that  of  R  who  did 
not  appeal.  The  defendant  0  appealed,  mak- 
ing   the  plaintiff  S  alone    a  respondent. 

Held,  that  the  question  whether  it  was 
R  or  the  plaintiff  !"-  who  bad  a  better  title 
was  res  judicata  between  the  plaintiff  and 
B  as  well   as  between   the   plaintiff   and   tb» 
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defendant  0.  CflUNMI  LAL  v.  SRIMANIR 
D^S     90  G  125. 

57  Djcision  in  munsiff's  Court  will  not 
bar  suit  oogniziblu  by  sub-Court  only — 9  0 
W  N  G56  col  1421  p  I. 

58  Dxlsion  in  Previotm  suit--Civit  PrO' 
Code  (Act  XIV  of  1882),  Section  13— Rea  judi- 
cata— Slime  matter, 

A  decision,  in  a  previous  suit  for  posses- 
sion of  property,  that  an  agreement  to  sell 
executed  by  tho  owner  of  such  property  ia 
favour  of  tho  defendant  and  a  tender 
of  performance  by  the  defendant,  disentitl- 
ed tho  plaititiff  who  was  found  to  have  pur- 
cliascd  with  knowledge  of  the  agreement 
and  tender)  to  poHsessior),  will  operate  as  rea- 
judicata  in  a  subsequent  suit  between  tho 
aame  parties  on  tlie  same  of  action.  The  faob 
that  at  the  timo  the  subsequent  suit  was  in- 
stituted such  contract  of  sale  bad  become  un- 
enforceable by  the  Liw  of  Limitation  will 
not  prevent  the  operation  of  the  bar,  when 
it  is  clear  from  the  judgment  in  the  previous 
suit  that  the  Court  did  not  intend  t'bat  the 
defendant  should  bring  a  suit  for  specifio 
performance  of  thii  contract.  ADAKKALAM 
CHETTIAll  V.  RAMALINGA  CHETTIAR. 
20  M  320. 

59  Decision  in  suit  between  debtor  and 
other  members  of  his  family  to  which  Judg. 
ment  creditor  was  party  is  — In  subsequent 
suit  between  other  members  of  the  family 
and  judgment  creditor  — Right  of  junior 
members  of  alyasantona  family  to  sue  for  a 
declaration  that  judgment  debtor  did  not 
represent  family.  17  M  L  T  260—2  M  L  T  368 
—30  M  447  col  983  p  I. 

60  Decision  of  Court  in  British  India  — 
Whether  bars  suit  in  Berar.  4  N  Tj  R  61  col 
1003  P  I, 

61  Decision  of  Court  of  Revenue  as  to 
propriety  of  patta — Admissibility  of  judg- 
ment in  previous  suit  R.  sjudicjvta.  17  iNl  D 
J  518-2  M  L  T  455  col    1632  P  IT. 

62  Decision     of  issue Improperly — Civil 

Procrdxre  Code  (Act  XIV  of  1882),  Section  13 
-Suit  fer  possession  by  h"ir  agaiu&i  alleged  ad' 
opted  son — Adoptim  proved  invalid-  Iiimita- 
tion  — Limitation  Act  ( XV  of  1877),  Seciion  3, 
Shedule  II.  Articles  118,  Mi— Res  judicata-^ 
Decision  of  issue  improperly  raised  after  re- 
mand. 

The  immunity,  such  as  it  is,  gained  by 
bhe  lapse  of  twelve  years  after  the  date  of 
an  apparent  adoption  does  not  amount  to  ac- 
quisition of  title  within  the  meaning  of  sec- 
tion 2  of  the  present  Limitation  Act.  L  R., 
13  I  A  ,  84  ;    S  C.,  13    Cal  ,  308  referred  to. 

Where  after  a  remand  by  a  higher  Court, 
an  issue  was  raised  and  accepted  by  the 
parties,  and  the  decision  thereon  bscame 
final  owing  to  the  abandonment  of  an  appeal. 

Qitares--Wbetber  the  decision  was  rea- 
judicata  io  a  subs^^qutnt  suit  notwithstand- 
ing that  the  raising  of  the  issue  on  remand 
in  the  previous  suit  might  have  be  n  open 
to  objection?  (THAKUR)  TIRBHVVVaN 
BAHADUR    SINGH    v,  (RAJA)  RAMESHAK 
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BAKSH  SINGH.  M  L  J.  1906,  P  440  (P 
C)  ;  10  W  N  ,  Cal.,  1065  (P  C)  8  B  L  R., 
722  (?C);  4  Cal  L  J,405(P  C) 

63  1).  sion  of  questions  in  former  suit, 
not  quito  necessary  for  its  determination 
—  Between  same  parties  in  later  suit.  12  G 
W  N  1002  col    1002  P  II, 

64  Deoision  of  sotLlement  office  that  land 
was  not  held  rent  free,  eSoct  of — Instalment 
decree,  power  of  Court  to  make.  11  0  W  N 
€57  col   87  P  II. 

65  Decision — Of  a  lavi  quoation  ia  as 
well  a  res  jadicata  as  a  decision  of  matter 
of    fact.     44  P  li  1908   col    958    P  I. 

66  Decision  oa  question  of  law  in  previous 
suit— Same  subject  matter  in  issue  in  subse- 
quent suit.     8  O  0    37    col  967    P    I. 

67  Deoision  on  questions  raised  and  de- 
cided in  review  proceedings  challeging  by. 
2  0  L  J  508  col  857    P  II. 

68  Decree  against  Karaowao,  whether  — 
Against  the  Amandrawars  and  when  could 
be  get  aside  by  them.  21  T  L  R  61  col  1603 
P  II. 

69  Decree  against  member  of  joint  Hindu 
family — Subsequent  suit  by  the  son  of  such 
member  on  same  cause  of  action.  141  P  R 
1908    col  1226    P  II. 

70  Decrees  dotovmining  exactly  the  same 
matter  one  of  which  decrees  has  bacorae 
final —Preemption  suit  for — Appeal  filed 
beyond  time  owing  to  erroneous  advice 
given  by  pleader — '*  Sufficient  cause"  for 
admitting  appeal  filed  beyond  time.  5  0  0 
384    col  1736    P  I. 

71  Decree  for  ej3ctmont  against  tenant 
converting  agricultural  holding  into  one  of 
%  different  nature-  Effect  of  decree  on  te^ 
nants,  minor  son  not  party  to  suit  against  te- 
nant—Suit by  son  claiming  tenancy.  2  M  L 
T  86-17  M  L  J  197    col    1509  P  II. 

72  Defendant  having  had  no  right  of 
appeal  in  first  puifc,  matter  in  issue  being 
same  in  the  fir>t  suit  and  the  second  suit 
27  A  59    col   986  P  I 

73  Determination  by  competent  Court 
of  question  of  limitation  in  execution- 
Subsequent  trial  of  same  question.  A  W  N 
(1905),    237  col    952     P  I. 

74  Detormination  by  Revenue  Court  of 
question  of  proprietary  title— Suit  in  a  Civil 
Court—  Res-judicata.  A  W  N  1907  P  I  col 
1922  P  II. 

75  Dismissal  of  first  application  for  exe- 
cution for  want  of  jurisdication— Second 
application  to  same  Court  barred.  27  A  148 
ool  948     P  I. 

76  Dismissal  of  a  previous  suit  for  redemp- 
tion of  a  mortgagfi  -  Subsequent  suit  for  redemp- 
tion of  the  same  propcrities  bussed  07i  a  difierent 
mortgage,  laliellier  barred. 

A  previous  suit  for  redemption  brought  on 
a  mortgage  of  1800  by  the  plaintiffs  predecessor 
to  the  defondaiits  tarward  had  boon  dis- 
missed on  the  gr<jund  that  the  mortgage 
sued  on  was  not  true  and  the  present  suit 
was  instituted  for  redemption  of  the  same 
properties  in    respect     of   another   mortgage 
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of  1854  on  a  reference  to  tho  full  Bench  of 
the  question,  whether  the  present  suit  waa 
barred  under  S.  13  or  43  C  P  C  or  under 
both,  held,  that  it  was  not  barred  under  eithet 
of  the  sections.  MADATPIIL  RAMAN  w. 
KRISHNAN  NAIR,  16  M-  L-  J-,  48-29 
M.  153- 

77  Dismissal  of  suit  to  enforce  acceptance 
of  patta  by  Revenue  Court  — Sub.seqaent  (3ivil 
Suit  for  recovery  of  rent  on  the  basis  of  ten- 
der of  proper  patta.  17  M  L  J  001—3  M  Ei 
T  186  col    1459   P  II. 

78  Doctrine  of  — Interest — Effect  of  aug- 
mentation of  claim  by  subsequent  interest  — 
Court  of  competent  jurisdiction.  29  M  05 
ool  1001  P  I. 

79  Effect  of  decision  erroneous  in  point 
of  law.     9  O  0  243  col    942  P  I. 

80  Effect  of  decree  in  suit  by  some  rever- 
sioners against  another  ^fevorsioner  not  a 
party  to  such  suit,  his  father  being  a  party, 
79  P  R  1905  col   989   P  I. 

81  Effect  of  mere  filing  an  appeal— Ap- 
peal dismissed  on  ground  of  limitation  alone- 
Effect — Pendency  of  proceeling  by  way  of  'ap- 
peal-English Law-Law  in  India.  4  N  L  R 
98  col    944    P  I. 

82  Erroneous  decision  of  question  of  1*^ 
— Retrial  of  the  same  question.  17  M  L  J 
250   col  596  P  I. 

83  Erroneous  opinion  on  a  point  of  law 
now  for  -conclusive,  8  B  L  R  932-31  B  128 
col    9242  P  I. 

84  Estoppel  by  judgment-  Judgment  inter 
parties — Non  disclosure  of  ti^lo  in  a  previous 
suit.     lOLJ    23-32  0  357   col    99  5    PI. 

85  Examining  defendant  first  as  a  wit- 
ness— Prac  ioe  disapproved —0. 1'. C3.  Ss.  13,  179 
and  180-Evi deuce  Act  Ss,  21,  92,  132  and 
138 — Pro-note    one  not  a  party    to  i'. -I'- teresti 

I  on  amount — Decree  and  cost-;  allowed  -Judga 
'  should  not  receive  private  communicatioa 
I  from  a  party. 

A   sued    D.  1.  the    husband  and  D.  2,   tha 

I  wife,    for  the   amount  due    on    a  pro'^ote  and 

Cheque     alleged     to     have     been     signed    re- 

I  spectivoly  by    D.  1.  and  .J,  the    brother     of    D, 

I  2,    in    payment    of    certain    accou'it.s    duo     to 

I  A,     On  building  agreement  prio:    to  this   ^^uife 

[  A    filed    a    suit    on    the    whole     accou'it     ia- 

I  eluding  the  amount  of  both    those  docum^ntg. 

That    suit   wis  dismissed  on    tho    ground  tlv\t 

A     haying    taken    from    D.  1,  a     pro-note    ia 

settlement   of    the  account    ha-l    no    longer   a 

cause  of  action  on  tho  account  itself. 

D,  denied  execution  of  the  pro-note  and 
alleged  that  his  signature  was  forged. 

A  alleged  the  documents  to  bo  perfectly 
genuine,  and,  as  regards  tho  pro  note  cxicut- 
by  D,  1,  sought  to  make  D.  2  also  liable  oa 
the  allegation  that  it  was  signed  for  D.  2  by 
her  hushand  D.  1,  as  her  duly  aulhorizjd 
agent,    D.  2  denied  the  allegation. 

Held,  (1  that  tho  dismissal  either  rightly 
or  wrongly  of  previous  suit  on  tho  wliola 
account  which  included  tho  amount  of  tha 
cheque  Jiow  sued  on  operated  as-  res  julicata 
uuder   3.  13,  Civ.  Pro,   Code   and  that  on  thig 
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a-ccount,  p;vrt  of  tho  claim  which  is  based  on 

the    ohequo  should    fail. 

(2)  that  tlio  ovidcnco  did  not  disclose 
tiiat  there  was  any  such  authority  given  by 
D  2  to  I).  1  to  sign  the  pro-noto  as  alleged 
by  plainlin. 

Obiter:  It  is  cxtreraoly  doubtTul  who 
ll'or  any  cvidonco  would  ba  admissible  to 
tihow  that  D.  1,  signed  not  only  as  a  principal 
but  also  as  an  agojit  of  a  principal  no*,  naraed 
in  (ho  pronoto.  Both  under  English  Law, 
and  Indian  Law  (See  S.  *J2of  the  Indian  Evi- 
deuco  Act),  such  evidence  would  bo  iaad- 
missiblo. 

(3)  that  the  circtimstautial  evidence  prov 
ed  that  tho  pro  note  alleged  to  have  been 
signed  by  D.  1  was  in  fact  so  signed  and 
genuine. 

Practice.  (4)  that  it  is  not  only  illegal, 
but  irapropor  and  unfair  for  Courts  to  permit 
the  defendant,  at  the  very  outset  of  tho  case, 
to  bo  put  in  the  witness  box  nominally  as 
plaintifi's  witness  to  bo  cross  examitied  in 
the  presoQCQ  and  hearing  of  the  plaioti'ff, 
before  the  plaintiff  is  even  called  upon  to 
go  into  the  box  and  tell  his  own  story.  This 
practice  generally  prevalent,  is  it  is  in 
the  Courts  of  this  province,  is  much  to  be 
deprecated.  It  is  certainly  in  accord  with 
justice  and  fquity  that  a  party 
who  has  to  defend  a  suit  should  hear  what 
bis  opponent  ha?  to  say  before  he  is  called 
upon  for  an  answer,  and  it  is  only  under 
exceptional  circumstances  that  tho  opponent 
should  be  called  at  all  aa  witness  of  the 
party  who  may  be  then  putting  big  cane 
before  the   Court, 

(5)  That  is  improper  for  a  Judge  to 
receive  from  any  party  to  a  suit  private 
co-mmunicaiioa  in  writing  as  to  the  special 
grounds  of  rrquiring  production  of  certain 
docum-ints  v^hich  communication  is  kept 
concealed    from  tho   opposite  side. 

(' )  thai  the  followiug  ^statement  of  de- 
fendant 'couDP^nl  does  not  amount  to  a 
confession    of  «judgment. 

If  the  pro-note  is  established  and  re- 
ceipt of  corisideraiion  is  proved  Mrs.  Max 
Tslii  k  does  not  wish  to  pictecb  matters  by 
disclaiming    liabilty. 

In  this  case  interest  ab  the  rate  given 
in  tho  pronoto  sued  upon  was  allowed  on  the 
amount  decreed  atid  costs  from  the  date 
of  the  decree  and  '\  ther  interest  at  6  per 
cent  per  annum  on  this  amount  till  pavment, 
MAX  MINK  V.  SHANKEti  DASS.  'il«  P 
R   19G8. 

86  Execution  of  decree— Competency  of 
judgment  debtor  on  a  subseqaent  application 
tor  execution  to  raise  objection  on  ground 
thatapjecet"  vg  application  was  barred.  47 
P  R  1906  col.  1603  P  I. 

87  Esecu'ion  of  decree  — Decision  of  ob- 
jectoins  raised  by  Judgment-debtor,  AWN 
(1906),  70-3  A  L  J  (19S)  col  1025  P  IT. 

88  K:""cution  of  decree--Or Jer  releasing 
propel ly  :rom  attachment— Finality  of  such 
order,     90  P  II  1902— ool   946    P  1. 

89  Execution  proceeding—M  L  T  1952  pp 
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240  97-WN   All  1902,   p  G3— 8  0   25   All    282 
90  P  R  1902— 8020„P  L  R  1903  col  951  P  I. 

90  Execution  proceeding  —Order  per- 
mitting withdrawal  of  execution  upon  condi- 
tion—Condition illcfjal  and  not  bearing  oa 
any  ^isaue  raided  between  parties— 8ubae- 
quent  application  iox  execution— Right  of 
decree — Holder  disregard  condition.  11  0 
W  N  236  col  1026  P  II. 

81  Execution  proceedings  — Prior  applica- 
tion claiming  interest  not  awarded  by  decree 
--Failure  to  object  to  claim  — Objection  ia 
subsequent  procacdinga  — Notice  on  prior  ap- 
plication silent  on  claim  for  interest.  17  M 
L  J  311  col.  1026  P  II. 

%%  Failure  of  judgmQnt  =  Debfcor'8  repre- 
sentative to  take  objection  in  execution  that 
property  attached  was  trust  ^property  in  his 
hands  no  bar  to  his  raising  the  same  poinfc 
as  a  defence  in  a  suits  by  auction  — Pur- 
chaser for  posses&ion.  AWN  (1906;,  158  Jool 
1043      P  I. 

93  Finding  not  embodied  in  decree  may 
operate    as.     3  N  L  R  35  col     1870   P  I. 

94  Lower  Court's  funds  on  an  issue  not 
dealt  with  in  appeal— No  Res  judicata. 

Held,  that  finding  of  a  lower  Court, 
on  a  issue  which  is  not  dealt  with  (in  the 
Court  of  appeal,  is  no  more  res  judicata 
than  if  the  finding  were  reversed.  JIWAN- 
MAL  WD.  THAROMAL  v.  RADHOMAL 
THaROMaL  &  ANOTHER,  1  Sind  L-  R. 
171. 

95  First  suit  by  soma  reversioners 
against  others  owing  widow's  life— Second 
suit  between  the  same  parties  after  widow's 
death— Question  in  issue  same  in  both  suitSt 
2  C  L  J  144  col     1875   P  I. 

96  First  suit  decided  on  a  preliminery 
point— Second  suit  on  a  point  not  decided 
in  the  first  suit,     lO  Bom  L  R  330  col  970  P  I. 

97  First  S4iit  for  partition — Appointment 
of  Amin  to  effect  partition — Execution  pro- 
ceeding struck  oil  for  non-appearance  of 
parties— Second  suit  for  partition  whether 
maintainable.     IG  0  W  N  839   col   1042  P  I. 

98  Fraiidulent  transaction  upheld  by  de- 
cree of  Court — Party  precluded  from  setting 
up  his  own  fraud.  4  M  L  T  331   col  1065  P  II. 

99  Glif^  made  by  a  widow,— First  suit  to 
set  aside-Subsequent  for  fuit  possession  on  the 
death  of  such  wido<v  finally  heard  and  de- 
cided, necessity  of— 104  P  R  1906— See  Punjab 
Land  Revenue  Act  No  22, 

100  Orant  —  Application  for  resumption 
of  — Suit  for  possession  —  Decree  —  Adverse 
possession — Limitation — Decision  in  suit  for 
resumption  of  grant— 5  O  C  97— See  Revenue 
Act  XVII  of  1876  (Oudh  Act)  S  53. 

101  Identity  of  subject-matter  if  as* 
sentia!  — How  established  — 12  0  W  N  379  col 
851  P  II. 

102  In  execution  proceedings— 139  P  L 
R  1905-2  0  L  J  499,.2  R  717  col  1359  P   I. 

103  In  execution  proceedings— Omission 
to  prefer  objection  ii  creates  the  bar  of  Res- 
iudicata-4  0  L  J  199  col  1013 1?  I, 
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104  lo  execution  procoedingg  —  Dig- 
missal  of  JLidgnieut  dtbtf-.'s  obj  'ciioi.  on  a 
forwcr  occasion  vithou-.  i  ivb  ma  atioa, 
effect  of- 3  0  L  J  240  10  OWN  209  col 
1865  P  I. 

i05  I^  executi  on  proeoeclii-gg— Maintou- 
ance  -  Decree  — Construotioa— 17  M  L  J  4-02 -- 
33  M  504  col  2020  P  I. 

106  Inaolvonoy  proooodings  undor  S  344 
C  P  0  when  successive  applications  arc  made 
on  the  sarao  facts— Application  of  the  rule 
of— 75  P  ::  1905-139  P  !>  U  1905  col  1154 
P    I. 

107  I"^  ixecution  procoedingg— Order  con- 
Btruiog  a  decrco  —  Edtoppal  — 15  M  L  J  418 
col  937  P  I. 

108  Issued  decided  against  party  embo- 
died in  two  decrees — Part,y  appealing  against 
one  only— Other  decree  on  becoming  final 
operates  aa-A  W  N  (1908),  211  col  945  P  f, 

109  Joint  Hindu  family  —  Judgment 
Rgainst  Hindu  father-Effect— Sou  nob  en- 
titled to  bring  subsequent  suit  on  same 
cause    of  action-141  P    R  1903  col   1226  P  II. 

110  Joint  Hindu  family  —  Suit  by  one 
member  for  redemption  —  Second  suit  by 
other  members- 3  AnJ644-A  W  N  (1206), 
242-  29  A  I  col  990  P  I. 

111  Judgment  inter  partes  in  a  previous 
suit  admissibility  of— llecognition  of  claim 
—Possession,  suit  for-7  0  0  122  col  1392 
P    II. 

112  Judgment  not  operating  aa— Value 
of  judgment  as  evidence  — 11  CW  N  380  col 
1050  P  I. 

113  Judgment  obtained  against  a  deed- 
Man  cannot  operate  as  in  a  subsequent  suit 
— 9B  L  R  274  col  823  P  II. 

114  Jurisdiction -Civil  and  Rent^Courta— 
Suit  for  profits  by  undor-proprietor  — Decree 
in  terms  of  compvomiso  —  2  0  0  28  col 
487  P  II. 

115  Jurisdiction— Suit  for  rent  or  in  do 
fault  for  possession  of  land — Landlord  and 
tenant,   relation  of-  6  0  C  341  col  347  P  II. 

116  Jurisdiction  of  Civil  and  Revenue 
Coujfta— Suits  for  profits  in  Revenue  Court- 
Previous  suit  between  the  parties— Question 
of    title    decided     adversely     to    the     present 

—  Plaintiff -2  A  L  J  834 -A  W  N  (19061,    1  col 
1006  P  I. 

117  Jurisdiction  of  Civil  or  Revenue 
Court  —  Order  returnii  g  plaintiff  for  pre- 
sentation to  proper  Oou  t  —  32  P  R  1902 
col  939  P  I. 

118  Land  Acquisition  Act  (I  of  1894),  de- 
cided as  to  person  entitled  tj  compensation 
in  proceeds  under  eflecb  of  —  29  M  173  col 
3707  P  il. 

119  Landlord  and  tenant— Ejeclmeot-Suit 
by  tenant  to  contest  liability  to  ejectmout  — 
Suit  withdrawn    without  permission  of  Court 

—  Subsequent   Buit   for  the  samo   matter- 6  P 
B  1904  Rev  cdI  1444  P  I. 

120  Landlord  and  tenant- Order  in  eject- 
ment— Suit  in  Civil  Ccuit  by  lessee  of  te- 
naut--5  A  L  J  30  col  1450  P  I. 


Res  judicata    (Contd  j 

121  Liraitilion  Act  S  19  -- Settlement 
ofTioer  recording  that  the  m  jrtgfxgo  waa  ad- 
mitted by  parties  does  not  act  as  agent  <of 
pivnies.     53  P  R  1905  col  1775  P  I. 

*22  Limitation  Act  S  19— Acknowledge- 
ment--- Novation  —  123  P  L  R  1904  col 
292  P    I. 

123  Matter  directly  and  substantially  in 
issue  — Civil  Procedure  Code  (Act  XIV  of 
1882),  Sections  13,  373  and  375  -  Eoidenca 
Act  (I  of  1872),  Sfclion  92 -Suit  for  s:ttte- 
ment  of  accounts  referred  to  aibitration — 
Compromise  of  suit  statirg  that  acccituts  were 
understood  and  claim  settled — Suit  dismissed 
—  Fresh  suit  based  on  oral  piomi^e  that  ac- 
counts would  be  settled  on  filing  of  cnnprcmise 
in  Court— Award— Oral  evidence  to  contradict 
compromise. 

The  plaintiff  oa  the  allegation  that  the 
defendant  was  his  agent  a  sued  him  for 
settlement  of  accounts  and  recovery  of 
amount  th*t  might  be  found  due  to  him. 
The  parties  referred  the  wholo  cfiso  to  aa 
arbitrator?.  Two  days  before  the  date  fixed 
for  the  delivery  of  the  award  the  arbi- 
trator  asked  for  time.  On  the  same  dato 
the  parties  execut2d  a  razinama  tj  the  effect 
that  the  plaintiff  had  understood  all  the 
accounts  and  had  settled  them  and  that 
had  no  further  dispute.  This  was  forwrded 
to  Court  with  a  petition  by  the  arbitrator 
setting  forth  that  ho  had  explained  the 
accoui.tg  to  the  p&rties  and  that  they  after 
fully  undcratanding  the  accounts,  had  ex- 
ecuted the  razinama  and  that  the  suit 
should  therefore  be  cou&ignsd  to  the  record 
room  The  parties  were  examined  by  Court 
and  the  plaintiff  stated  that  ho  had  fully 
gone  into  the  accounts  and  considered 
and  understood  them  and  that  then  and 
thereafter  he  and  the  defendant  had  no 
further  di.-^pute  relating  to  thorn.  The  de- 
fenant  attested  the  raziama  and  the  Court 
thereupon     dismissed     the   suit. 

The  present  suit  wag  subsequently  filed 
and  the  plaint  was  in  aubstanco  to  the  same 
purport  as  that  in  the  former  suit  with  iha 
important  addition  that  the  defendant  had 
in  the  prcscitice  cf  the  arbitrator  promised  to 
explain  the  accounts  to  him  and  to  pay  what- 
ever  sum  wa  found  due  thereon,  provided 
the  pUintifi  first  filed  a  rczinama  in  the  case 
already  iustiuted,  and  that  in  pursuance  of 
this  agreement,  the  razinama  was  drawn  up 
and  filed  in  Court  and  the  case  dismissed,  but 
subsequently  the  defendant  failed  .o  render 
■uch  accounts  though  demanded  by  the  plain 
tiff. 

The  defendant  denied  the  promise  on 
which  the  suit  was  brought  and  pleaded  that 
it  did  not  lie  as  the  claim  on  the  agency  was 
barred  by  time  and  by  section  l3  of  the  Civil 
Procedure  Code  and  that  the  plaintiff  was 
estopped  by  the  razinama. 

Held,  that  the  couteutions  of  Ihc  dcfood- 
aut  were  not  valid. 

That  the  petition  of  tho  arbirator  was  uot 
au  awaid. 


(     2313     ) 


DiGliST  OF  CIVIL  CASES 


{     2344     ) 


Eoh  judicata     {Contd.} 

That  the  lUdLter  dirootly  and  substantial- 
Jy  in  disputo  in  the  presuut  and  tho  previous 
suits  wud  uot  tbo  yamo. 

•rrirtu  tho  pi'gvisionsof  section  373  of  the 
Civil  rroocduiM«Codo,  which  should  bfi  feLlictiy 
cousti'ucd,  luid  nu  bearing  ou  tbo  present 
ola'm,  Lho  former  suit  being  disposed  of  under 
Bcctioii  375. 

That  the  plaintiff  was  in  no  way  estopped 
from  making  ibe    present    claim. 

That  pruof  of  oral  promise  was  not  exola- 
fled  by  Uie  provisions  of  section  92  of  the  Evi- 
douco  Act.  (PUNDIT)  THAKUU  DAS  u. 
{,Yl.  B.  Dr.)JASVVANT  UAl.  1.  p.  1904  =  41 
P    L    R.,  1804- 

124  Matter  directly  and  subatantially  in 
issue  — Unnecessary  finding-Pro  forma  defen- 
dants.    57  P  U  1907   col  :    %1  P  I. 

125  '^  Matters  directly  and  substantially  in 
issue  "—Will,  revocation  of  — Hindu  widow, 
IV ill  executed  by ,  in  accordance  with  husband's 
ivish. 

The  plaintiff  was  the  widow  of  G.  S.  who 
vvas  the  sou  of  a  daughter  of  H.  L.  by  his 
wife.  S.  H  L.  died  in  1870  possessed  of  certain 
V. Wages.  His  widows,  S.  and  B.,  obtained 
possession  jf  the  villages.  S.  died  in  1885 
In  1887  B.  brought  a  suit  against  G.  .'-.  in 
the  Courc  of  the  District  Judge  for  possession 
of  S.'s  half  share  in  the  villages.  The  mate- 
rial allegations  in  the  plaint  wore  that  H,  L. 
died  leaving  his  2  widows,  a.-;  his  heirs,  that 
H.  P.,  G.  S  's  father,  caused  them  to  execute 
a  will,  dated  the  2l3t  December,  1872  in 
favour  of  his  son,  that  the  2  widows  caucell 
ed  that  will,  and  that  when  B  was  living  and 
the  will  in  his  favour  had  been  cp.uoelled, 
tho  defendant,  G  S.,  had  no  right  to  succeed 
to  the  property  in  dispute.  G.  8.  admitted 
that  H  L  died  leaving  his  2  widows  as  his 
boirs.  He  alleged  that  the  v/idows  executed 
the  will  in  his  favour  "  in  acoordance  with 
the  verbal  will  of  H.  L., "  that  S.  did  not 
cancel  the  will  ;  and  that  he  was  entitled  to 
possession  under  the  will. 

Tlie  1st,  2nd  and  3rd  issues  framed  by 
the  District  Judge  were   as  follows  : 

(1)  Did  the  late  H.  L.  prior  to  his  death, 
verbally  express  a  wish  that  his  widows 
Bhouid  execute  a  will  in  defendant's  favour 
of   his  estate  ? 

(2)  Was  the  will,  da  ted  the  21st  Decem- 
ber, 1872,  executed  in  accordance  with  H.  L.'s 
express  wishes,  or  was  it  executed  by  his 
widows  without  his  authority  ;  if  the  latter, 
could  they    legally    execute    it? 

(3)  Did  B.  and  S.  revoke  the  afare  said 
Will,    as, d  could  they    legally  do  so? 

The  District  Judge  dismissed  the  suit  on 
14th  January,  1888.  He  decided  that  H.  L., 
prior  to  his  death,  verbally  expressed  a  wish 
that  his  widows  should  execute  a  will  in 
favour  of  the  defendant  of  his  estate;  that  the 
will,  dated  the  21st  December,  1872,  was 
ex^^cuted  by  the  widows  in  accordance  with 
such  Wish  ;  a  id  that  the  widows  did  not  re- 
voke that    Will. 

B.  aiea  ia  189§,  G,  ».  diea   in  UdQ,    Ihe 


R08  judicata    (Contd.) 

plaintiff  claiming  as  his  widow,  who  sued 
;  ho  defendants,  who  claimed,  under  a  deed 
of  gift,  dated  Hie  ioiii  September,  1890» 
executed  by  B.,  for  possession  of  B.'s  half 
ahare  iu  tho  villages.  She  alleged  in  hor 
plaint,  that  in  bis  lifetime  H.  L.  expressed 
the  wish  that  after  his  death  S,  and  B,  should 
have  possession  of  the  villages,  and  that  aa 
each  ol  ti.em  should  die  G  S.  should  take  her 
share;  that  on  the  21st  December,  1872,  both 
the  widows,  in  accordance  with  the  wish  of 
their  husband,  executed  a  will  in  favour  of 
G.  S  ;  and  that  on  the  death  of  B.  G.  S,,, 
"according  to  the  shastras  and  to  law,  and 
by  the  will  of  H.  Ij.  "  succeeded  to  her  ^  share 
in  the  villages.  The  defendants  denied  that 
H.  L,  had  expressed  "  his  wish  to  his  wives. 
to  make  a  will  of  his  property  in  favour  of 
G.  S.  "  They  alleged  that  the  wish  of  H.  L. 
did  not  bind  his  v/idows,  that  both  the 
widows  had  revoked  the  will,  and  that  B.  had 
revoked    the    will  in  1890. 

Ueldf  that  the  determination  of  the^ 
questions,  whether  H.  L.  expressed  a  wish 
that  the  widows  should  execute  a  will  ia 
G.  S.'s  favour  and  whether  the  will  which 
they  executed  was  executed  in  acoordanco; 
with  such  wish,  were  material  and  neces- 
sary for  the  right  decision  of  the  suit,  and 
were  cotistquently  "directly  and  substan- 
tially tin   issue.  " 

Heldy  therefore,  that  the  Subordinate- 
Judge  rightly  decided  that  the  matters,, 
whether  H.  L.  had  expressed  a  wish  that 
his  widows  should  execute  a  will  in  favour 
of  G.  S  ,  that  the  will  which  the  widows  had 
executed  was  executed  in  accordance  with 
such  wish,  and  that  the  widows  had  not, 
revoked  the  will.  Vv'ere  matters  which  he  was 
prohibited  by  s.  13,  Civil  Procedure  Oode^ 
from  trying,  by  reason  of  the  decision  of  tha 
District  Judge  in    the   former   suit. 

It  was  found  that  the  property  was  thft 
separate  and  divided  property  of  H.  L.  which^ 
by  custom,  his  widows  had  power  to  alienata 
by  vyay    of  "  sale,   mortgage  or  gift.  " 

Heli,  therefore,  that  B.  was  competent 
to  revoke  the  will,  dated  the  21st  December^ 
1872,  that  the  will  was  not  the  will  ot 
H.  L.,  but  of  the  widows.  The  fact,  that 
it  was  executed  in  accordance  with  H.  L.'s 
wish  could  not  make  it  his  will.  KISHAN 
DAYAL  V.  MUSAMMAT  CHAMPA  KUAR. 
4  0C.,  145-3  BR,  80 

126  Matters  which  might  and  &ught  ta 
have  been  made  a  ground  of  defence  or 
attack  in  a  previous  suit.  27  A.  1427  col  i 
1013    P  I. 

127  Matters  whioh  ought  to  have  been 
made  ground  of  defence  or  attack — Different, 
suit  on  diSerent  cases  of  action  with  regard 
to  the  same  subject-matter— Questions  to  ba 
decided  in  execution.  4  C  L  J  col  211  1344=  P  I. 

128  Mesne  profits,  claim  for,  in  a  former^ 
fuit— Omission  of  Court  to  grant  mese  pro- 
fits,  subsequent  to  first  suit — Subsequent 
suit  for  the  same  maiataiaability  of,  3i  G 
118  cgl,-  1882  PI, 
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129  ^lofioy  decree  given  in  a  suit  on  a 
morigage- Relief  prayed  for  but  not  grant- 
ed—Secor.d  suit  for  .sale.  33  C  849  ool  1034 
P  1 

130  Mortgage--Decree  obtained  by  raort- 
giige  upon  second  mortgagee's— Bight  to  re 
deem.     4  O.  u.    100  col  :    lOGO   P  II. 


181  Mortgage— Assignment  of  Mortgage- 
Actionable  claim  — Redemption.  6  0  0  239 
ool  1856  P  II. 

132  Mortgage -Redomptioa  — Second  suit 
for,  after  payment  of  mortgage  money  into 
Court  in  previous  suit — Right  to  redeem.  3 
O  C  371  col  1855  t^  II. 

183  Mortgage— Redomplion  suit  -Decree 
should  not  fix  time  for  payment  of  mortgage 
money.     15  P  L  R  190G  ool  881  I'  II. 

134  Mortgage -First  suit  uy  second  mort- 
gagee for  salo  — Discharge  of  first  mortgage 
by  second  moitgvgee  under  his  decree  Se- 
cond suit  by  second  mortgagee  to  sell  pro 
)erty  mortgaged  to  first  mortgagee.  3  A  L  J 
>41-A  W  N  (1906),  249  col  1017  P  I. 

185  Mortgagor's  suit  for  possession  of 
mortgaged  property  against  tresspasser  after 
dismissal  of  similar  suit  by  mortgagee  in 
default  — Waste  land,  presumption  as  to  pos- 
session of.  9  O  C  32,  See  Presumption  Pos- 
session of  Waste  laud. 

186  Neglect  of  guardian  adlitem— Minor 
defendant,     i  P  L  R  1901  col  983  P  I. 


I 


187  Neglect  of  karnavan  in  conducting  a 
case — Subspquent  suit  barred  — Dpfiniteness  of 
finding— Previous  SiLif  by  tenant  dismissed  — 
Subsequent   suit  by  landlord  not  barred. 

Hdd,  that  if  a  karnavan  conducts  a  li- 
tigation bona  fide  and  without  fraud  or  col- 
lusion, hia  mere  negligence  in  the  conducting 
of  the  suit  cannot  prevent  the  result  of  the 
litigation  being  resjudioata  against  the  other 
members  of  the  Tarwad.  13  M  L  J  68  fol- 
lowed. 

A  finding  must  be  certain  and  definite 
in  order  to  constitute  a  res  judicata.  15  M 
L  J  9  referred  to. 

In  a  suit  by  a  tenant  for  recovery  of  pos- 
session of  the  property  leased  both  the  plain- 
tifi's  and  the  defendant's  landlords  were 
made  pro  forma  def^^ndants.  The  suit  was 
decided  in  favour  of  the  defendant  on  the 
sole  ground  that  the  defendant  was  the  per 
son  who  cultivated  the  property  on  lease. 
The  question  of  title  to  the  property  was  not 
raised  and  was  not  necessary  to  give  the  ap 
propriate  relief  to  the  phintif^. 

Held,  that  the  form  v  suit  by  the  tenant 
would  not  operate  as  a  bar  to  a  substqueot 
suit  by  the  landlord  for  a  declaration  of  his 
title  and  for  recovery  of  the  property.  22  T 
L  R  1,  15  M  111,  7  B  4GG,  17  M  1U8,  17  M  273, 
24  M  444,  27  M  63  -  13  M  L  J  23,  14  M  L  J 
281.  11  M  204,  14  M  321,  15  M  2G4,  12  C  580 
11  B  216,  18  B  520.  31  C  95,  referred  to.  GO- 
VINDAN  PARNMESWARAN  v.  LAKSIIMI 
NARAYANI.  22TLR  270 

138  Omisaou  or  addition  of  parties.  12  P 
»  1903  cgl  9S1  r  I. 


Rett  judicata    (Cmid.) 

189  Operation  of  —  Prevant  a  judjgment 
deliior  from  plending  for  by  lirnilatiun  in  res- 
pect of  a  previous  application  ordered  with- 
out obj.'cti.Hi.     47  P  R  1906  ool  1G08  V  I. 

140  Order  for  sale  passed  without  notioo 
to  judgment  debtor  doea  not  operate  as.  16 
M  L.  J  243  ool  953  P  1. 

141  Orders  in  execution  proceedings  bind- 
ing on  parties  in  all  substqueut  proceedings 
in  that  .suit  on  principle  similar  to  those  of. 
11  O  C  220  col  1139  P  1. 

142  Order  of  execution  — Court  determin- 
ing rate  of  interest  payable  on  restitution, 
15  M  L  J  247  col  953  P  I. 

143  Parties  to  suit— Defendant  impro- 
perly impleaded  as  a  minor— No  objection 
raised  by  defendant  during  suit— Subsequent 
suit  for  declaration  that  decree  v.as  not 
binding  on  defendant—Estoppel.  28  A  416 
col  993  P  I. 

144  Personal  decree,  with  a  decree  for 
sale — Application  for  personal  decree  dismis- 
8«d— Execution  of  original  decree  against 
person.  AWN  (1906),  251—29  A  12  col  695 
P   I. 

145  Plaintiff  declining  to  proceed  with 
suit.     198  P  L  R  1908  No.  29  supra. 

146  Plaintiff  sued  as  administrator  of  es- 
tate of  deceased  — He  ivbscquently  sueo  for  share 
in  deceased's  estate— Subs  quent  suit  not  barrad 
— C  P  G  S.13  and  43. 

A  sued  B  as  the  administrator  of  the  es- 
tate of  the  deceased,  subsequently  A  sued  B 
for  his  share  in  the  same  estate.  First  suit 
had  been  dismissed,  one  of  the  grouhds  of  tha 
decision  being  that  A  had  received  his  sbara 
by  way  of  remission  of  a  debt  due  by  him  to 
the  deceased. 

Held,  though  the  same  issue  was  invoU 
vod  in  the  subsequent  suit,  yet  the  title  un- 
der which  the  parties  litigated  was  not  the 
same  and  that  the  later  suit  was  not  barred, 
21  C  157  referred  to.  MA  UNO  SAW  BWA  v, 
MAUNG  SAW  KE,  14  B  L  R  334- 

147  Plaintiff  an  adopted  so)i  no  party  to 
the  previous  case— Decision  'against  the  widoiUt 
how  far  binding  en    the  plaintiff -Misjoinder, 

A    and  B,    fathers   of  the    present   defen- 
dants; G  and  D,  alleging    thembelves  to  be  tha 
nearest    reversioners  of  X    in?lituted    in  1893 
two  suits    for  a  declaration    that  X    had  died 
intestate    and  that    his   widow    E  had    only  a 
Hindu  widow's    limited  estate.     They  alleged 
i  that  the  widow    E  had    propounded  a  will  al- 
'  loged  lo  have   been  executed    by  her    husband 
j  in  1890  whereby,  if  genuine,  they    were  exclu- 
ded from  all    chance  of  inheritance.     E  aban- 
'  doned  that   will  but   set  up   a  will  of    1876  in 
pursuance  of    which  she  had  adopted  the  pre- 
sent plaintiff  appellant    G.     G  and    D  refused 
:  fc)    make    G   a  party    to  the   suit.     That    caso 
i  decided  that  the    will    propounded    by  E  was 
1  not  proved  and    that  iho    adoption,    although 
true  in  fact,    was  invalid    in  law.     G    brought 
I  this  suit  claiming  the  entire   property  Itft  by 
X  as  bis   adopted  son    and  impleaded  all  per- 
1  sons  in    possebbion    of  the   property    as  defen- 
i  dftuls.    XliQ  defeadftutd  pleaded  the  previoua 
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docisiou  as  re  s  ju'licata  on  Lho  quoation  of  O's 
adoption.  They  also  sot  up  misjoinder  of 
parlioc*  and  caises  u(  actions. 

Held ,  that  tho  proviou.s  dcoisiou  was  not 
ro9  judicata  Tho  widow  did  not  conduct  tho 
previoui^  suit  f  u-  tho  bonefib  of  tho  plaiutifi 
inasmuch  as  sho  sot  up  au  agreement  with 
the  plaintiff's  father  that  ho  should  not  be  on- 
tithul  to  possession  of  tho  estate  till  her  death, 
and  pleaded  in  effect  that  she  had  full  pro- 
prietary rights  evou  alter  the  adoption.  It 
was  clear  that  in  the  previous  suit  although 
Bhe  did  all  in  her  power  to  make  out  title 
for  tho  present  plaintiff  which  would  exclude 
tho  defendants,  she  was  determined  to  make 
it  clear  that  she  had  lost  nothing  by  the  adop- 
tion. Therefore,  under  these  ciroumataBoos 
it  could  not  bo  asfcumed  as  a  matter  of  law 
that  she  had  defended  the  suit  as  guardian 
of  the  present  plain tifi  and  the  judgment  pas- 
sed in  the  previous  suit,  as  to  the  adoption, 
was  not  binding  on  the  plaintiff. 

fleZi,  further,  that  there  was  no  mis- 
joinder. The  plaintiff's  right  to  sue  for  the 
whole  estate  in  one  suit  was  not  affected  by 
the  passing  of  the  es'ate  into  the  hands  of 
other  tresspasers,  and  tl  e  plaintiff  was  not 
bound  to  trace  the  property  to  the  different 
defendants  ;  it  was  sufficient  for  him  to  show 
a  complete  cause  of  action  after  the  adop- 
tion and  than  say  that  the  defendants  were 
in  possession  of  the  property.  32  I  A  229 
2  M  L  A  229,  16  0  40.  7  M  H  0  R  260,  24 
C  831,  25  M  73G,  27  M  94,  9  M  I  A  539,  11 
C  186,  6  0  0  379,  7  M  H  0  R  290,  29  0  871 
23  B  266,  16  A  279  and  6  0  W  N  585,  re- 
ferred   to.     RADHA     KISHEN    v:  JAMUNA 

PaRSHad.    90  C  839. 

148  Piea   of,   conditions    necessary  in  or- 
der   to    establish Competency     of    original 

Court  deciding  former  euit  not  that  of  Ap- 
pellate Court  where  suit  ultimately  decided, 
to  be  looked    to.     12   0    W  N  359  col  999  P  l! 

149  P^Q  em'ption — Rival    claimants — Bes 
judicata-Suits  of-Grival  prc-emptors-One  judg- 

ment  Appeal. 

In  this  case,  two  suits  for  pre  empLion 
in  respect  of  fhe  same  property  were  filed 
by  two  rival  pre  emptors  rgains*"  the  same 
defendant.  Both  the  praemptors  were  im- 
pleaded in  each  ollura  suits  as  defendants 
and  the  same  issues  were  fixed  in  both.  The 
suits  were  heard  together  and  were  dispos- 
ed   of  by  one    judgment    and    decree. 

Held,  that  it  was  not  necessary  for  tha 
party  against  whom-the  decree  was  passed, 
to  file  an  appeal  in  each  case  and  that  it  was 
suflficieut  for  enabling  the  appellate  Court, 
to  give  a  binding  decision  in  respect  to  any 
matter  common  to  the  cases,  if  such  party 
appealed  'u^  his  own  suit,--Though  such 
matter  had  been  decided  adveisely  to  him  in 
the  other  suit  also.  The  adverse  decitiou  in 
the  other  suit  not  appealed  against  did  not 
preclude  the  appellate  Court,  under  the  rule 
of  res  judicata,  from  entedng  into  the  ques- 
tion in  such  p  .trty's  appeal.  Gurmukii  Sr  gh 
V.  Hari    Chaad    (8  P    II  1904)     gyer-iukd. 
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Ohajju  V.  Sheo  Sahai  (I  L  R.,  10  All  123)  dia- 
Rented  from.  JOGAL  KISHOIIE  v  OHAM- 
MO     85  P  R  ,  1905-151  P  L  R  .  1905  F  B. 

150  Pro  emptiori— Rival  clainianls--Final 
decision  — Decision  in  one  suit  operates  as — 
In  tho  other.  8  P  R  1904—8  0  104  P  L  R 
1903   col  1011    P  I. 

151  Pre  emptor,  rights  and  liabilities  of 
— Vendor  and  Vendee,  relations  of.  8  0  0 
283.    See   Pre-emptic       No  34, 

152  Previous  suit  or  possessions— Subse- 
quent suit  for  declaration  of  titlo  — -Relief 
omitted  In  former  suit  — Relief  claimed  in 
subsequent  suit  which  could  have  been  claim- 
ed   in    previous  suit.     5  0  C  173   col  1036  P  I. 

163  Prior  suit. — 15  C  P  L.,R  167.  Scfl 
Prior    suit  No  1. 

154  Prior  suit  for  value  of  crops  on  land-^ 
Title  to  land  decided-Subsequent  suit  for  dec* 
laration  of  title  to   same  land    barred. 

A  sued  B  for  declaration  of  tho  A's  titla 
to,  and  recovery  of  the  possession  of  cer- 
tain lands,  in  a  prior  suit  by  A  for  recover- 
ing crops,  then  alleged  to  have  been  carried 
away  by  B  A  'md  disputed  both  the  title  and 
the  possession  of  A  in  respect  of  land  and 
the  question  of  the  now  raised  in  the  present 
suit  had,  therefore,  been  directly  and  sub- 
tantially  in  issue  and  had  been  decided 
against  A  held  that  the  previous  finding 
regarding  plaintiff's  title  was  binding  by  way 
of  resjudicata  in  the  present  suit,  by  him, 
with  regard  to  his  title  to  the  same  land,  21 
0  430.  25  C  136  &  11  T  L  R,112,  F  24  0  569 
&  26  C  428,  D  9  T  L  R  129.  Expl.  MATHE- 
YAN  KAULI  V.  SANKARAN  KUNGHIYAN. 
21  T  L  R  127. 

158  Prior  suits  for  r  e  d  e  m  p  t  i  o  n  of 
"  Kanom  "  dismissed— Subsequent  suit  based 
as  well  on  the  Kanom  as  on  plaintiff's  title 
not  barred  by  the  rule  of.  28  M  406  col 
1028   P  I. 

165  Prior  suit  one  Pattah— Inclusion  of 
voluntary  free  in  Pattah -Tailure  to  object 
to  such  Inclusion — Subsequent  suit.  17  M  L 
T   433   col   1623   P  II. 

157  Property  not  liable  to  attachment  — 
improperty  attached  on  one  or  more  occa- 
sions without  objection — Judgment  Debtor 
not  debarred  from  leading  exemption  when 
it  is  subsequently  attached'  95  P  R  1906 
col    145  P  1. 

158  Public  processions — Right  to  take  an 
idol  in— Decision  in  former  suit  against  soma 
members  of  the  same  community-Prohibition 
to  take  out  processions— No.  30  M  185  col 
993    P  I. 

159  Punjab  Tanancy  Act  XVI  of  1887 
5  (1)  (o)  — Landlord  and  Tenant — Withdraw- 
al of  suit  to  contest  notice  of  ejectment. 
144  P  L  R  1904- 6(  P  R  1904(Kev  :)  col  1444 
P  I. 

160  Purchase  of  the  equity  of  rademp- 
tion  by  first  mortgagee  — Sale  of  mortgaged 
property  in  execution  of  decree  obtained  by 
second  moltgage  —  Purchase  by  decree- 
holder  -Suit  by  first  mortgagee  for  declara- 
tion of  itiYailidity  of  auctiga   sale,  digmissal 
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of— Suit  for  redemption  by  second  morfc- 
gagoo  decreed  — Plea  by  first  mortgagee  as 
purchaser  of  equity  of  redemption,  to  re 
deem  second  mortg^ige,  validity  of.  P  W  N 
(1905),  107  —  2   A  L  J  278   col    1016  P  I. 

161  Purchaser  at  a  sale  for  arrears  of  re- 
venue—  R^ipresentativcs  in  interest — Persons 
claiming   under  paramount  litle. 

The   purobasor   of  au    entire    estate    at  a 
sale    for  arrears   of    rovenvo    does   not   claim  j 
title    through    the    defaulting   proprietor  but 
claims  under  a  part  amount  title  and  a  decree  I 
against     the    latter    cannot     constitute     res-  [ 
judicata  as  against    him.     Moonshee   Buzlool  I 
Rahman  u.   Pran    Dhun    Dutt,   8    W    R  222, 
and  Radha  Gobind  Koer  v.  Rakhal  Das  Muk 
berji,  I  L  R    12    Gale  82,    followed.   Boykun- 
t'Onath  Uhatterj-iC  v.    Ameoroonissa    Khatoon, 
2  W  R  191,    and  Tara  Pershad  Mitter  v.  RAM 
Nursing    Mitter,    15    W    R    283,    referred    to. 
GADADHAR     BOSE    v.   RADHA    CHARAN 
PODDAR.     84    C  868- 

162  Question  decided  not  expressly  but 
in  effect-Dispossession  of  usufructuary  mort 
gagee  by  third  party.  G  B  L  R  288  col  626  P  I. 

163  Question  of  law,  decisioa  on — Suit 
for  possession  of  incoras  of  temple— 5  O  C  181 
col  1328  P  II. 

164  Rate  of  rent  determined  in  a  rent — 
Suit  —  Subsequent  suit  at  enhat.ced  rate — 
Effect  of  entry  of  rate  of  rent  in  settlement 
record— 32  0  336  col  139  P  II. 

165  Reference  to  aibitrator  out  of  Court- 
Application  to  file  the  award  — Decree  in  terms 
of  the  award— Suit  to  set  aside  the  decree. 

A  reference  to  arbitration  without  the 
intervention  of  the  Court  i.3sulted  in  an 
award  in  accordance  with  which  a  decree 
was  passed.  A  suit  was  then  brought  to  ob- 
ta.in  a  declaration  that  the  decree  was  in- 
valid. The  grounds  on  which  the  plaintiff 
based  his  claim  were  grounds  which  had 
previously  been  substantially  raised  and 
determined  in  the  proceedings  taken  under 
S.  525,  0.  P.  C,  on  the  application  to  filo  the 
award. 

Hdd,  (1)  That  the  order  that  the  award 
be  filed  should  be  regarded  as  a  decree.  29 
C.  167,  33  0.  11  and  29  M  33  foil.  (2)  That 
the  points  on  which  tho  plaintiff  relied  were 
matters  which  were  directly  and  substantial- 
ly  in  issue  in  a  fotmei  suit  and  so  could  not 
be  tried  in  this  suit  under  S.  13  of  0.  P.  C. 
MAGANLAL  GOPALDAS  v,  LALCHAND 
HIRAGHAND.     9  B  L  R  259- 

166  Reference  to  Civil  Court  of  question 
of  appointment  of  compensation  money  - 
Decision,  if  on  question  of  title  to  other 
properties— 11  OWN  525  col  833   P  I. 

J67  Relief  granted  in  former  suit  possible 
only  upon  certain  findings  —  Subsequent 
suit,  claim  in,  to  be  decided  upon  some 
ficdings  —  ApplicabiliLy  of  rule  of — Dismis- 
sal of  suit  for  nonjoinder  after  trial — Dis- 
possession caused  by  removal  of  decree, 
whether,  would  give  fresh  cause  of  action — 
28  M  333  col  935  Pi. 

16S    Remission   of  rent— Froyious  litiga- 
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tion  by  tho  grantee's  heira  —  Subsequent 
litigation  by  tlio  grantee's  transferees — 7  C  L 
J  202  col  944  P  I. 

169  Rent  and  Civil  Courts  —  Orders  of 
ej-ctmetit--Tile— Question  of.  2  A  L  J  331 
col  1003  P  I. 

170  Rent,  rate  of — Previous  suit  for  rent 
—  Directly  and  substantially  in  i35ue--Con. 
structivo — Heard  and  finally  decided,  1  C  L 
J  248  col  1025   P  I. 

171  Rent  suit,  adjudication  upon  tit'e  to 
land  in  a,  when  —  In  a  subsequent  suit  on 
title.     10  G  W  N    820  col:    941    PI, 

172  Resumption--Grant  —  Possession  o£ 
heirs  of  grantee  for  life.  3  0  C  48  See  Re- 
sumption. 

173  Hcvenuo  Act  XVII  of  1876  88.  74 
and  75 — Question  of  titl6--Jurisdictlon.  2 
0  0  351  See  Revenue  Act  XVII  of  1876  ss. 
74.75. 

174  Rent  suit-  Exparto  decree— Plea  of 
payment  not  raised  in  that  suit — Claim  of 
sett  ofi  in  a  subsequent  bav^^  suit — Dj'on- 
dant  ought  to  rent  made  it  ground  of 
defence  in  previous  suit,  but  precluded 
from  claiming  it  in  later  suit.  12  C  W  N 
862  col  :  1019   P  I. 

175  Right  of  mortgages  to  throw  the 
whole  debt  on  a  portion  of  security  and  re- 
lease the  rest— Omission  of  prior  mortgagee 
in  a  suit  by  subsequent  mortgagee  to  get 
up  bin  prior  right  whether  a  bar«by  rule  of, 
in  a  subsequent  suits  by  him  to  enforce  hia 
sucurity— Constructive  —  Applicability  of — 
Determination  of — Acknowledgment  by  mort- 
gagor, saving  of  limitation  by — Revival  of 
mortgage  right  after  satisfaction  when  per- 
missible— Limitation  after  renewal.  1  0  L  T 
337  col  :    1021  P  I. 

176  Rights  of  parties,  ascertainment  of 
from  pleadings  and  judgments  inter  se,  ques- 
tions between,  when  bii  ding  and  conclu- 
sive --Constructive  res  judicata.  5  0  L  J  611 
col  1597    P  I. 

177  Sale  of  mortgaged  propery  in  execu- 
tion cf  decree — Objection  to  execut'ou  of 
decree  taken  after  part  of  mortgaged  pro- 
perty  sold  undsr  decree — Order  absolute — 
Mortgage.     5  0  C  251  col  1962  P  II. 

178  Sale  of  property  under  attaclimetit-- 
Partition  of  property  purchased — Dismissal 
of  suit  by  attaching  creditor,  as  co-shari  r, 
for  declaration  of  his  title  to  property  pur- 
chased—  Subsequent  applicitiou  for  sale  of 
property  in  execution  of  decree.  2  A  L  J 
265   col  1169   P  I. 

J79  Secod  suit  for  redemption-First  dccroa 
not  fixing  a  time  within  wh  ch  mortg'ga 
money    was   payable.     10  0  361    col  979  P  I. 

180  Successive  rent  suits  —  Question  of 
area  on  which  rent  assessable.  11  C  W  1^ 
1100  col  1284  PII. 

181  Suit  ngainst  widow  for  setting  aside 
gift  by  her— Subsequent  suit  against  her 
daughters  for  posssession,  subject  matter  of, 
aeithec   iu  is^uu  heard  and  ducidud  iu   pie- 
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vious   suit-107  P  R    190G— 7G  P  L  R  1907  col 
DGfi  P  I. 

182  Suit  based  on  allegation  that  plaintiff 
7ons  oiuncr  by  ■piirdiasc—Difsm'isal  of  suit — 
Siibs  qn«nt  fiuit  for  posseasioji  by  him  as  heir 
— Parties   Istignh'vg   lutdcr   same  title. 

On  tlio  doath  of  the  sonlesa  proprietor 
tlio  property  in  suit  wag  mutated  i»i  rovenuo 
papors  in  tlio  name  of  tho  'defendants.  The 
plaJTitiff's  claim  for  p  issession  based  on  the 
alhgation  that  be,  and  not  the  doceasod, 
was  tho  owner  of  tho  property  was  dismissed. 
He  brougbt  a  second  suit  for  possession  on 
the  ground  that  bo  was  entitled  to  it  as 
adopted  son  at  d  boir  of  the  deceased,  and 
tbc  suit  was  dismissed  as  barred  by  res  judi- 
cata under  Section  13  of  the  Civil  Procedure 
Code. 

Held,  tbat  the  suit  was  not  barred.  146 
P  R  1809,  26  M  760,  27  M  102,  28  C  17,  24  C  711 
R  4  P  R  1889.  4  P  R  1903,  39  P  R  1881,  142  P 
K  1884,  96  P  R  1881,  146  P  R  1890,  63  P  R 
1896,  100  P  R  1898,  19  A  517,  20  C  70,  20  A  516, 
disti^>guisbed.     OHIRAGH    DIN    v.    NIZAM 

DIN.    55  P  R  1907=96  P  W  R  1907=65 
P  L  R 1808 

183  Suit  by  mortgagor  for  redemption- 
Dismissal  of  suit  for  default— Subsequent  suit 
for  the  same  object— Maitainability  of  such 
suit— 43  P  R  1907  col  1452    P  I. 

184  Suit  by  real  owner  against  certified 
purchaser  for  declaration  of  title  dismissed 
as  barred— Subsequent  suit  by  certified  pur- 
chaser against  real  owner  for  profits — Suit 
not  barred  by  rule  of— 2  A  L  J  111— A  W  N 
(1905),  39-27  A  443  col  997  P  I. 

185  Suit  by  reversioner  impleading  alie- 
nation by  widow— Compromise  by  reversioner 
in  good  faith-  Whet'ior  such  reversioner's 
son  can  subsequently  sue  to  set  aside  aliena- 
tion-b78  P  R  1907  col  992  P  I. 

188  Suit  by  reversioner  on  one  degree  of 
relationship  —  Dismsssal  of  suit  —  Subsequent 
suit  for  relief  on  another  kind  of  relatio)iship 
— Subsequent  suit,  'whoth"r  barred —  Reversioner 
to  state  all  kinds  of  relationship  in  om  suit  — 
Person  claiming  property  as  heir  of  another 
might  and  ought  to  set  up  all  the  kinds  of  rela- 
tionship   in  one  suit. 

On  the  question  whether  a^person  who 
sued  to  recover  property  as  the  reversionary 
heir  of  the  dooeaged  on  an  alleged  rolatioa- 
ship  to  the  deceased  is,  when  such  suit  is 
dismissed,  debarred  by  section  13,  Explana- 
tion II  of  the  Civil  Procedure  Code,  from 
bringing  another  suit  for  the  same  property 
as  reversionary  heir  under  a  different  kinds 
of  relationship. 

Held,  by  Wallisand  Miller,  JJ.  (Chief  Jus- 
tice, dissenting)  that  such  subsequent  suit 
was  barred. 

P^^r  Sir  Arnold  White,  C  J-The  question 
whether  a  matter  "  oughtt  "  to  have  been 
made  a  ground  of  attack  within  the  meaning 
of  section  13,  Explanation  II  of  the  Civil  Pro- 
cedure Code,  will  depend  on  the  facts  of 
each  ease.  Were  the  two  different  kinds  of 
heirship   under   which  a  person   claims  pro- 
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perty  cannot  co  exist,  he  ia  not  bound,  in  A 
suit  based  on  one  kind  of  heirship,  to  join 
the  other  in  tlio  alternative,  when  tho  former 
if  proved  will  nocossarily  negative  tho  latter. 
It  cannot  be  said  that  a  party  "might  and 
ought"  to  hove  claimed  alternatively  ia 
the  view  that  tho  ground  of  title  set  up  waa 
false   or  that  ho    would  be  unable  to  prove  it. 

Per  Wallis,  J.— Tho  question  of  what 
"ought"  to  ho.  made  ground  of  attack  undeU 
section  13,  Explanation  II,  must  bo  deter- 
mined by  the  provisions  of  section  42,  Civil 
Procedure  Code.  The  first  question  to  be 
considered  in  such  cases  is  whether  the  pro 
visions  of  section  42  required  the  plaintiff  to 
join  in  tho  former  suit  the  ground  of  attf\ck 
in  the  subsequent  suit.  Where  a  persoa 
claims  as  heir,  the  "matter"  within  th« 
meaning  of  section  42  ia  his  heirship,  and 
he  is  bound  to  include  in  one  suit  all  the 
different  grounds  on  which  he  bases  his  heir- 
ship "  as  far  as  practicable."  It  will  not  ba 
practicable  to  join  in  one  tuit  the  different 
grounds  only  when  tho  evidence  in  support 
of  one  ground  will  bo  destructive  of  the 
other.  Ramaswami  Ayyar  v.  Vytbinatha 
Ayyar,     (I.    L.    R.,    26   Mad.,   760),    followed. 

Miller,  J.  —  The  construction  of  the 
word  cought"  in  section  13,  Explanation  II 
of  the  Code  of  Civil  Procedure,  must,  to  a 
great  extent,  depend  on  conaideratiocs  of 
hardship  and  it. convenience  caused  to  the 
parties.  There  is  no  hardship  or  inconveni- 
ence in  requiring  a  plaintiff  suing  as  heir 
to  state  all  the  facts  on  which  he  bases  hia 
heirship,  even  though  it  may  result  in  tho 
presentation  of  an  alternative  case,  while 
great  inconvenience  and  hardship  may  ba 
caused  to  the  defendant  by  allowing  the 
plaintiff  to  keep  a  ground  in  reserve. 
Muthumadeva  Naik  v.  bivattamutburaadeva 
Naik,  (7  M.H.C.R,,  160),  approved.  MUsIL- 
AMANIA  PILLAl  v.  TIRUVENGADAM 
PILLAI.    81  M.  385. 

187  Suit  by  tenant  to  compel  tender  of 
pattah  and  by  landlord  to  compel  accept- 
ance o£  it  — Both  suils  decided  against  the 
tenant  — -Appeal  from  one  of  the  deciiioa 
— The  unappealed  decipon  whether.  16  M  Ij 
J  63—29  M  333  coll004  P  I. 

188  Suit  dismissed  in  defendant's  abte  ice 
on  plaintifi's  failure  to  aduce  cvidecco — 
Fresh  suit,  if  barred.  10  C  W  N  40  col  1008  P  I. 

189  Suit  dismissed  on  an  alternative 
ground,    whether.     4   M  L  T  90  col   944    PI, 

190  Suit  for  annuity  — Defendants  deuy- 
ir?g  plaintiff's  title-Previous  suit  in  Revenue 
Court  between  same  parties  for  arrears — 
Decision  of  Revenue  Court  operates  as  Res- 
judicata  on  question  of  title--D.  fondants 
stopped  from  reopening  question-Right  of 
plaintiffs  to  receive  annuity.  5  A.  L.  J.  407 
col    944  P  I. 

191  Suit  for  arrears  of  maintenance — 
Suit  for  contribution,     2  O  C  303  col  640  P  TI. 

192  Suit  for  arrears  §f  rent  -Interest  — 
Civil  Procedure  Code  ( Aet  XIV  .-/  IS62)  s, 
13  Rent  Act  [XXII  of  1886),  s,    HI- Discretion 
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of  Court  in  awarding  interest  — Breach  of 
Coniiact-Conratact  Ad.  {IX  of  1872),  s.  73.— 
A  disputo  arose  between  G.,  who  h  i.'i  ob- 
taiued  a  sanad  in  r.-spact  of  a  fcaluka,  and 
B.  and  N.  willi  roforonoQ  to  tho;  taluka. 
Uoder  a  razinama,  dated  tho  4to  May,  18G4, 
the  taluk'i  was  divided  botweon  theda  three 
persons,  G.  taking  ^  and  B.  aud  N.  \  each. 
Certain  vilingea  were  allotted  to  each  of 
them,  3  vilIngeH,  namely,  K  .  G.  and  H. 
wove  bold  in  common.  The  razinama  provid- 
ed aa  follows:-  •'  We,  B.  and  N.  shall  pay 
to  G.  the  prasent  Goveinmfmb  Revenue 
until  the  assessment  of  tlie  Regular  Settlement 
jama,  aud  I.,  G.,  shall  add  oa  to  it  my 
J  share  of  the  jama  aud  contiuuo  to  pay 
It  to  Govoromcut.  The  jima  assessed  on 
each  village,  whether  it  uo  more  or  less 
than  the  present  amount,  shall  bo  paid  by 
the  party  iu  possession  above  mentioned;  but 
the  above  proportion  (of  payment)  shall  be 
maintained  in  respucc  of  the  villages  held 
in  common,  i.  a,,  we,  B  aud  N.  shall  pay  i, 
and  1  ,  G  ,  the  other  a,  and  as  there  is  a 
little  difference  ia  tho  quantity  of  land,  it 
may  be  adjusted  in  tho  villages  held  in  com- 
moD,  viz,  K.,  G.  aud  H.  Iu  addition  to  above 
we,  N.  and  B.  shall  pay  to  G,,  talukdar, 
along  with  tho  instalment,  Rs.  10  per  cent 
on  account  of  talukJari  right,  on  the  present 
Government  Revenue,  or  on  such  amount  as 
may  hereafter  ba  assessed  from  timo  to  time." 
Ihe  village  of  G  ,  oua  o£  the  villages  men- 
tioned iu  the  razinama  as  held  in  common, 
was   acquired    under    a    mortgage. 

B.  died  in  1865,  and  was  succeeded  by 
his  wife,  F.  The  widow  died  in  1879.  After 
her  death  N  obtained  possession  of  B.'s 
Bharo.  After  the  death  of  B.  the  mortgage  of 
the  village  of  G.  was  redeemed,  aad  the  vil- 
lage of  B.  was  purchased  out  of  tho  martgage 
money  with  the  consent  of  H  ,  the  sou  of 
G  ,  who  had  succeeded  to  the  taluka  on  the 
death   of    his   father,   of  F.  aud  N, 

H.,  the  plaintiff  as  talukdar  or  superior 
proprietor,  brought  the  present  suit'  against 
G.,  sou  of  N.  acdG.  B,  sou  of  J,,  son  of 
N.,  as  under  proprietors,  for  arrears  of  rent: 
in  respect  of  the  villages  bold  by  them.  The 
main  points  in  dispute  in  tho  Courts  below 
Were{l)  whether  the  defendants  were  jointly 
liable  for  the  rent;  (2)  whether  they  were 
liable  to  pay  Rs.  10  per  cent,  meutioned  in 
the  razinama  in  respect  of  villago  B.;  (3) 
whether  they  were  only  liable  iu  respect 
of  half  the  Governraont  Revenue  assessed 
on  K  and  H  ;  (4)  whether  they  wero  liable 
in  respect  of  the  chaukidari  levied  on  K.; 
and  (5)  whether  they  wero  liable  to  pay 
interest   on    the    arrears. 

Held,   that    tho     issues   (J),     (2)   and   (3) 
having   been   decided    before    wero  res  judic- 
ata  and    that    tho     defudant   could    not   ro 
open    them.     A  d  ecision    upon  a   particular 
matter  in    dispute  is  coaclu^ivo  so  far  as  that  i 
dispute    is   concerned   although   it   proceeds  i 
upon    points   of   law,     but    the     decision    as 
regards   the   points  of  law  ia  not    conclusive,  ' 
^hers  Ed  clifEdrdul  m^bbgi;  i^  ia  dispute, 
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Held,  further,  that  the  razlnamah  was 
a  proof  of  a  contract  between  the  parties 
under  which  rent  was  payable  by  tho  appel- 
lant and  G.  B.  to  tho  respondent;  that 
tho  broach  of  the  oonlracb  rondored  tho  ap- 
pellant aud  G.  B.  liable  to  pay  interest  aa 
damages  for  such  broach  ;  aud  that  under 
s.  12,  Oadh  Rent  Act,  the  appclliint  and  G. 
B.  would  ii\  tho  absence  of  au  amccnient  to 
tho  oonfvary,  bo  liable  to  pay  tlijir  runt  one 
mouth  before  the  date  fixed  for  the  payment 
of  revenue.  Tho  appellant  was.  thucafore, 
liable  to  pay  interest  ou  rout  which  was  not 
paid  ou  the  data  fixed  for  the  payment  of 
revenue.  As  to  tho  rate  of  interc-sb  the 
usual  rato  of  interest  is  12  per  cent,  a  year, 
and  that  rate  is  recogni^red  by  s.  Ml,  Oadh 
Rant  Act,  to  be  a  reasonable  rate.  The  Deputy 
Commissioner  did  not  exoicisa  his  discroliou 
unsoundly  in  allowing  interest  at  that  rate  — 
GANBSH  BAKHSIl  SINCHI  u.  llAlU  llAlt 
BAKIIStI  SINGH.     8  O.  C.  22. 

193  Suit  for  arrears  of  rent  — Tenancy, 
denial  of,  by  defendant —  Bar.iau  of  proof  — 
Jurisdiction -Reveuue  Court.  3  0  0  65  col : 
969  P  I. 

194:  Suit  for  assessment  of  additional 
rent  on  some  additional  aio  a  which  formed 
subj.ct  matter  of  previous  suit  barred— Pre- 
vious suis  operates  as.  12  C  W  N  904  col: 
104  P  I. 

195  Suit  for  declaration  of  nature  of  rent 
payable  by  tenant  and  that  plaint  l;add  wore 
nijj)te  lands -Setllemont  proceeding  filiug 
certain  kind  of  reu',  exista..Ga  of,  whether  it 
bar  to  suit— Necessity  for  adjadicati'>u  as  to 
nijjote  or  otherwsia  of  land.  1  G  L  J  310 
col:  39  P  II. 

96  Suit  for  (jictment  in  Revenue  Court- 
Omission  on  paiu  of  defendant  to  plead  title 
in  himself.  AWN  (1907),  189-4  A  L  J  545 
—29  A  001  col:    1922   P  11. 

197  (Swi^  ^'•^  recover  m2siie  profits  occurring 
during  peHdency  of  suit  for  possession.  G  P  G 
S    13. 

A  sued  B  for  mesne  profits.  In  a  previous 
suit  possession,  a  had  asked  for  mesne  profits 
from  date  of  suit  to  date  of  possession.  The 
Court  awarded  possession  and  pioTits  the  decree 
silent  was  as  to  the  mesne  pioUts  claimed. 

Held,  the  omisoiou,  iu  the  previous  iuifc, 
grant  mesne  prohts  did  not  debar  the  prG:>e  :(, 
claim  therefor  as  res  judicata,  because,  the 
grant  of  mesne  pending  suit  was  discretionary 
with  the  Court,  uudor  S.  211,  Civ.  Pro,  Code, 
and  S.  13,  Exp.  Ill  is  not  applicablo  to  such 
a  case  21  A  4?5  and  32  C  115  followed, 
BAPUJI  KALE  u.YAGOSA  LAID,  2  N- L. 
R.  9l. 

lyS  Suit  for  possespion  of— Revenue  pay- 
ing land  included  by  mistake  in  the  eject, 
mout  decieo  passed  by  a  Rev.  Court.  73  ?, 
VV.  R.  1908  col.  1455  P.    II. 

199  Suit  for  possession  of  the  whole  dis- 
missed—Subsequent  •suits  for  declaration  of 
rioht— Cause  of   action.     2  A  L  J  312  col  1023 

pri.  ,  , 

200  Snitfor  possession  under   sale-de^d^ 
,b'!tif  for  prcempiion— Question  in  Isna  not 
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heaid  and  finally  decided  in  previous  suit. 

Tho  aipollauts,  who  \Yere  purohasors  of 
a  cortaiu  property  utidcr  a  sale  deed,  brought 
}'  suit  ngainst  thoir  vendor  and  tho  rcbpoti- 
diiit  for  posses-ion  of  that  property.  Tho 
rcfpoiideiiL  dctended  fiic  shiI  oq  •several 
grounds,  one  of  which  was  that  hu  had  a 
right  of  pro-c'.nption  and  tlie  appcllantw  were, 
therefore,  not  entitled  to  ohiain  possession 
of  tho  property  eued  for.  Tins  ground  of 
defence  resulUd  in  tlje  following  issuo  be- 
ing framed  by  the  Oourt,  namely,  "whether 
the  respondent  was  a  proprietor  and  lie 
could,  in  that  suit,  claim  the  right  of  pre- 
emption?" The  decision  of  th-e  Court  on 
this  issue  was  that  the  respondent  should  stio 
separately  for  pre-emption,  tliat  tho  question 
could  not  be  decided  iu  that  case,  Tha  re 
spondont  tlien  sued  the  appellants  and  the 
veu-do-r  to  ^ooforce  his  right  of  pre  emption 
in  respect  of  that  property.  The  appellants 
pleaded  that,  regaid  being  had  to  tha  deci- 
sion in  tho  former  suit,  the  present  suit  was 
barred,  under  the  provisions  of  section  13, 
Civil  'Procedure  Code,  as  resjudicata. 

Held,  that  the  question  whether  the  re- 
spondent had  a  right  of  pro  emption  in  re- 
spect of  the  property  was  cot  heard  and 
finally  decided,  in  the  former  suit,  and  that 
the  present  suit  was  not  rosjudicata.  SHAM- 
BHU  NaTHv.  AMBIKA  PARSHAD,  3  O. 
C.273 

201  Suit  for  profits  in  a  Revenue  Court- 
Determination  of  title  by  the  Appellate  Civil 
Court — Subsequent  suit  in  civil  court  as  to 
title— Decision  of  appellate  court  is  no  bar 
to  the  subsequent  suit.  2  A  L  J  283  A  W  N 
(1905)  103  coi  1006  P.  I, 

202  Suit  for  profitte-Mode  of  collection. 
5  A  L  J  117-A  W  N    (1908),    G8   col  1917    P  II. 

£03  Suit  for  profils-Previous  suit  fonsame 
IJeiiod  dismissed -a^s  dafendant  not  served-Effect 
of  such  disinis'ial  —  Suit.  against  three  defen- 
dai-ls—  Dlsmissnl  for  failure  of  lilaintiff  to  serve 
process  upjH    oar  —  Subsequent   suit. 

The  plaintiff  brought  a  suit  for  profits 
against  tbsee  defendants,  but  having  failed  to 
serve  one  of  them,  the  suit  was  dismissed 
as  against  all  the  ihiee. 

Held,  that  the  principle  of  res  judicata 
did  not  apply  to  a  subs  queut  suit  by  the 
same  plaintiff,  against  the  same  defendants 
for  profits  for  the  same  period  inasmuch  as 
the  previous  suit  was  not  dismissed  on  the 
morits.  The  principle  embodied  iu  s.  99  (a)  of 
the  v-ivil  Prodeduce  Code  governed  such  cases, 
SITA  RAM  SINGH  v.  POKHPAL  SINGH. 
8  A  L  J  576  =  A  W  N  1906  P  233  =  1  M  L 
Ti47=28  A  749 

204  Suit  for  redemption  decreed-Subse- 
quGnt  suit  for  recovery  of  the  amount  not 
taken  into  account.  4  A  L  J  7G3--A  W  N 
(1907),   281-30   A  36   col  700   P  I. 

205  Suit  for  redemption  instituted  by  the 
head  of  a  joint  family  dismissed— Subsequent 
suit  for  rtdemptiou  by  other  members  whe- 
ther barred  by  rule  of.  8  0  C  233,  (B)  col 
1837  PII. 
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206  Stiit  for  redemption— Suit  for  poi« 
session    as  owner    and    aa  mortgagee.     2    0  0 

1:39  cui  jma  V  I. 

207  Suit  for  share  of  profits  — Compromise 
—Civil  Proredure  Code  (Act  XIV  of  1882),  S-  13, 

Tho  plaintiff  bruught  a  suit  under  the 
Oudh  Ront  .\c't  nguinstotho  defendant  for  her 
share  of  profits  of  a  certain  patti  for  tha 
yeara  1295,  1296  and  1297  L\  Subsequently, 
before  any  cvidoiico  was  recorded,  on  the 
issues,  parties  presented  a  petition  of  com- 
promise which  wat3  recorded  and  the  suit 
was  accordingly  dismissed  under  S.  375.  Civil 
Procedure  Code 

In  August,  1896,  the  plaintiff  Instituted 
the  present  suit  against  tho  same  defendant. 
She  claimed  her  tiharo  of  the  profits  of  the 
same  patLi  for  the  years  1301,  1302  aDd 
1303  F.  The  dotcudHiit  pleaded  that  the  suit 
was  barred  by  S.  13,  Civil  Procedure  Code, 
owing  to  the  dismissal  of  the  previous  suit 
in  accordance  with    the  compromise. 

Held,  that  tho  plaintiff  relinquished  un- 
der the, terms  of  the  compromisa  her  claim 
to  profits  •as  a  cosharer,  and  in  lieu  thereof 
accepted  from  the  defendant  for  her  support 
an  annual  cash  allowance  and  in  default  of 
the  payment  of  this  allowance  the  posses- 
sion of  certain  specified  fields. 

Held,  that"-  the  previous  decision  based  on 
the  compromise  operated  as  resjudicata  ia 
regard  to  plaintiffs  right  to  recover  profits  aa 
co-sharer  not  only  for  the  years  1295  1297, 
but  also  for  future  years.  KISHEN  SINGH 
v.  GaNESHA.     2  0  C  1'2' 

208  Suit  instituted  before  muusiff  — Com- 
promise—Decree  on  appeal  before  District 
Judge — Application  for  review  to  have  com- 
promise decree  set  aside — Decision  if  bars 
fresh  suit  before  subor-diuate  Judge — Giouod 
for  settiug  aside  compromise-Decree  not  rais- 
ed in  review  -  Fresh  suit  on  such  ground,  if 
lies -Procedure  for  sebting  aside  decree  — Rule 
issued  by  the  Hight  Oourt  -Discharge-Effect, 
10  C  W  N  529   col   86S    P  II. 

209  Small  Cause  Court  Suit — Incidental 
determination  of  title— C  P  C  6',  IS. 

Held,  thai'  the  iooideutal  determination, 
in  the  course  of  a  siib  of  the  nature  cogniz- 
able by  a  Court  of  Small  Causes,  of  a  question 
of  title,  doL-s  not  operate  as  regjudioata  and 
prevent  the  same  question  being  litigaed 
afresh  in  a  t:ourt  competent  to  decide  it.  A  VV 
N  (1883)  203,  AWN  (1886)  44,  2  A  97  followed, 
ANWAR  ALT  V.  NURULHAQ,  AWN 
1907  P  218 

210  Suit  se'.tied  by  compromise  —  Com- 
promise dealing  partly  with  properties  in  suit 
and  partly  with  those  outside  suit.  1  G  L  J 
388  col  452  P  II. 

211  tuit  to  enforce  vendor's  lien  by  sale — 
Determination  in  that  suit  of  veudee'ri  per- 
sonal liability  — ApplicatioQ  for  decree  over. 
AWN  (1906),  44—3  A  L  J  171—28  A  365  col 
699  P  1. 

212  Suit  to  redeem  land  — Defence  of  irrC' 
dctinable  adimayavana  tenure— Decision  dis- 
allowing  y&vmanant,  tenure -No  resjudioaia  in  (* 
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subsequent  suit  to  receive   allowance— A dimay a    j 
vana,  nature  of  —  Grant   of  allowance ^  presunip-  \ 
tion  of— No   remand  wJfn  suit  not   determined 
on  a  preliminanj   loint.     C  P  C  S,  lH  aiid  562, 

Suit  by  A  to  recovor  Adimayavana  allow 
ance  from  B.  lu  a  previous  t-uit  by  B  against 
A  for  rtdeeuiing  laud,  A  bad  sot  up  an  irre- 
deemabla  Adimayavana  tenure  in  the  land, 
which  onteuti.-n  was  overruled  and  a  decree 
for  redemption  was  made.  The  Court  of  First 
Instance  held  that  Lho  suic  wag  harred  by 
rea  judicata  that  the  right  to  Adimayavana 
allowance  was  not  proved  and  dismissod  the 
suit.  The  lowe»  Appellate  Court  reversed  the 
judgment  on  both  the  pjints  and  remanded 
the  suit  for  re  trial:-- 

Held,  by  the  High  Court  on  appeal  that 
the  decision  in  the  previous  suit  disallowing 
the  tenure  was  no  bar  under  section  13  of  the 
Code  of  Civil  Procedure  to  the  present  suit  for 
the  allowance.  The  word  Adimayavana  when 
applied  to  a  tenure  of  land,  imports  a  per- 
manent tenure,  but  it  may  bo  used  with  refer 
ence  to  an  allowance  of  money  oc  grain  rent- 
charged  on  the  land,  and  in  that  case  it  will 
not  imply  any  tenure  in  favour  of  the  gran- 
tee, but  only  an  allowance.  The  fact  that  an 
allowance  has  been  received  out  of  certain 
lands  for  a  long  poriod  from  several  suceos- 
BivQ  owners,  is  proof  ot  a  grant  of  perpetual  ■ 
allowance  charged  orj  sucli  laud.  Vythiliri-  | 
gam  Pillay  v,  Kuthireva'ath  Nair,  (I  L  R  29  | 
Mad  501),  referred  to  and  followed:  i 

Held, ]fiirt her,  that  the  decision  of  the 
Munsif  on  the  right  of  the  plaintiff  to  the  per- 
petual allowance  was  nob  a  decision  on  a  pre- 
liminary point  and  the  lower  Appellate  Court 
ought  not  to  have  remanded  the  suit  under 
section  562  of  the  Code  of  Civil  Procedure. 
MAN\   VIKRAMA  V.  GOPALAN  NAIR.     30 

M203. 

213  Suit  to  sot  aside  decreed  on  ground  of 
fraud-Sole  (juestiou  raised  in  the  suit  already 
decided  in  proceedings.  A  WaN  (1907),  191- 
4  A  L  J  665-29  A  6GS  col  878  P  II. 

214  Suit  to  set  asido  deed  of  relinquish 
mont  — Dismissal  of  ?uit  for  dofsuilt  after  par- 
tial enquiry  — Subst  queut  suit  by  defendant 
to  enforce    the   deed — \pp!ica*bilily  cf  rule  of 

—  Suit  based  upou  registered  deed  of  release. 
9  C  W  N  679  col  962  P  II, 

215  Temporary  Ilevo.ue  SoUlement —Set- 
tlement affirmed  by  special  Judge.  11  C  W. 
N  939  col.  114  P  n. 

21(5  Tenancy  denied  in  previous  suit  for 
rent  betv;een  landlord  and  tenant  — Suit  for 
rent  dismissed — I'lainiiff  se-kiig  to  recover 
possession  cannot  tue  defendant  as  tenant- 
Flea  of  res  judicata-Only  course  id  in  eject- 
ment.    34  U  922  col.  1511  P  II. 

217  Title  set  up  io  present   suit,  whether 

—  Ground  of  defencj  wliioh  ought  to  have 
beeo  made  in  former  sv.it.  12  C  W  N  y9'2 
col  1019  P.  f. 

218  To  maintain  the  plea  of— It  must 
appear  from  inspection  of  the  record  that 
the  person,  whose  interest  is  souglit  Lo  bind, 
was,  in  some    way,  a  parly  to  the   aiiU-Mero 


intention  mv  tlie  part  of  one  of  Mie  partici 
that  it  should  bo  for  his  bon^fifs  is  not 
enough  to  support  the  plea.  7  B'jm  ,  L.  R, 
219-2    C  L  J    413-28  \  1  (P  C)    col.  980    P  I. 

219  Transfer  of  Properly  Act  I  V  of  1^P2 
section  170'-Kabuliat  executed  on  Stamp 
payable  for  lease  and  registered— Suit  for 
arrears    of  rent.     7  OC  169  col;    723  P  I. 

220  Trial  of  first  suit  without  purisdio- 
tion--Ef!ect  of  decision  on  such  trial  oa 
second  suit  based  on  same  cause  of  actioa 
—  Political  expediency,  one  ground  for  di.'?- 
missal  of  suit3--Juri.sdiction  of  High  Court 
to  transfer  suit  from  file  of  agent  to  govjrnor 
at  Kizagapatam — Co-nseat  of  parfc-os,^  how  fav 
cures  defect  of  jurisdiction.  28  M.  42  (PC) 
col:    1000  P  I. 

221  Two  appeals  from  one  decraa— Decree 
in  appeals  drawn  up  in  identical  term?, 
effect  of-4  A.  L.  J.  587    col:  304  P.   I. 

222  Two  salts  decided  by  same  judgment 
— Appeal  in  ane  suit,  if  barred  by  dtcision  in 
the  other  suit--"  Former  Suit,"  what  is  — 
Hearing  two  suit  together  — Irregularity  -  10 
C  W.  N.  934-4  0.  L.  J.  149-  53  0.  1101  ool. 
991  P.  I. 

223  Unnecessary  finding  — Pro-forma  de- 
fendants—Courts power  to  examine  former 
decision-Burden  of  Proof.  57  P.  R.  1907 
col  901  P.  I. 

224  Unsustaiuability  of,  pleaof-In  tha 
absence  of  previous  proceedings  in  evidence  — 
9  C.  W.  N  938  col  933   P.  I. 

225  When  a  jiudgmenb  may  be  among  do- 
fendanta-U.  B.  R.  1907  P.  5  (C.  P.  C.) 
col:  983  P.  I. 

226  Whether  decision  in  a  previous  origi- 
nal suit  of  a  small  cause  nature  in  which  no 
second  appeal  lay  would  be  — In  respect  of  the 
same  matter  in  a  subsequent  suit  in  whicli 
second  appeal  is  competent — 1  M.  L.  T.  25  — 
16  M.  L.J.  41    col  980  r.  I. 

227  Whether  decision  in  a  previous  rent 
suit  operates  as -In  a  suit  for  rent  for  subse- 
quent years-S  0.  L.  J.  92  col:  111  P.  II. 

228  Whether  right  to  redeem  is— Judg- 
rneut  containing  secondary  evidence  of  mr>it- 
guge  put  in  evidence  by  plaintiffs  f'r  puipo- 
Bts  cf  rcpjudicate.    4  M.  L.  T.  73  cjI:  19:39-  V.  I. 

BQspondont. 

1  Gdttinij  a  decree  against  a  co-respondent. 
C  PCS  559. 

Held,  that  respondent  caonot  get  a  dec- 
ree against  a  co-respondent,  when  he  lias 
submi°tted^  to  the  decree  of  the  Cuiul  ..f  first, 
instance  and  has  not  filed  an  appeal  sop  irate- 
ly.'   LOIIRE  V.   bITA.    4  A  L  J  772- A  W 

Iff  1  Ortft  T'   ^ 

Q  Joinder  of,  on  appeal -Personal  interest 
in  the  result  of  the  appoal-2a  P  R  1901  -17 
P  L  R  1901  col  106  P  I. 

Rosponsibility  of  Station  Master. 

1  Danger  ceased  by  disubcdie'.ce  ol  lai.uiy 
rvib's-Cousequouce  of  disobedience  of  rubi 
—Collision-  Indian  Railways— 4  L  U  K  19Q7 
P  139     See  Railway  ruleo  No.  1. 
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Restitution. 

1  Assigtunont  of  dccine  for  costs  —  As- 
sig'KM^  nofc  pftvly  to  suit— Koc  )vory  of  costs 
from  assignee  —  Cause  of  iictioii — A  \V  N  1902 
r  47-24  A  298  00 1  i:;Gl  P  1. 

2  Acccu'i.  of  adjustment  for  order— Se- 
parate suit  uot  neoessary  when— Decree  does 
uot  cotitaitj      (>  C.  W  N  710  c  )1  21  V  I. 

3  Application  for  refund— Court  having  ju- 
risdiction to  hi'ar.     5  ('■  W  N  287  col.  1365  P  I. 

4  Appeal  Execution  ponding  of  decree 
reversed  on  appeal —KostituLion  —  Right  to 
claim  restitution  —  Parly-Transferoo  of  decree 
passed  on  appeal.  AWN  1901  P  180  col  : 
13G8    P  I. 

5  Against  a  person  uot  a  party  to  appeal — 
No    resliUition.    8  O  0  115  col.  ]'iG5  P  1. 

6  Appealability  of  order  in  execution  de- 
teiminitig  rate  of  interest,  claim  for,  ou  the 
amount  to  be  rccovert;d — Notice  not  specify- 
ing claim    15  M  L  J  247—28  M  355  col  953  P  I. 

7  Application  for--Of  money  realized  in 
excess  in  execution  — Subsf^quent  amondmeDt 
cf  decree — Limitation,  application  for.  2  A 
L  J  169-A  W  N  (1905)    P  63  col    1987  P  I. 

8  By  manager  or  trustee  of  temple  Per- 
sonal  liability    14  M  L  J  377  col  546  l\  II. 

9  C  P  C  S  244-~ExtiCutiou  of  decree-Res- 
titution—Fresh  suit — Plaint  treated  as  appli- 
cation lor  execution  of  decree.  23  P  L  R 
190S  col    1090  I^  I. 

10  Claim  for  interest— Final  ad  judication 
—  Appeal.     15  M  L  J  247  col  1113  P  I. 

11  Conditions  under  which  person  can  ask 
for  — Eight  to  fvppiy  for  restitutiju  not  con- 
fined to  parties  to  appeal  —  Uight  accruing 
during  litigatiou.     12  U  W  N  642  col  1367  P  1. 

12  Execution  in  excess  of  decree  i'ovver  of 
Court  to  order — In  Execution  proceedings  — 
Kegular  suit— Necessity  for.  9  C  W  N  381 
c  )1.    1365    P  I. 

13  Execution  of  decree  —  Effect  of  re- 
versal on  appeal — Separate  suit  — Maintain- 
ability of  —  UestituLiou  of  property  — 35  G  265 
col  1136  P  I. 

i4  Exparte  decree  set  aside  on  appeal 
and  suit  remanded — Right  of  successful  ap- 
pellant   to-3  C  L  J  181  col  12G3  P  I. 

15  First  lessee,  giving  up  possession  of 
land  to  subsequent  lessee  on  receipt  of  com- 
pensation—Such lessee  becoming  afterwards 
entitled  to  restitution  —  18  M  L  J  39  col 
1G48  P  I. 

16  Land  Acquisition  Act—  Av^ard— Dec- 
ree -  103  P  L  R  1906—53  P  R  1906  col 
897  P  I. 

17  Of  mesne  profits  on  restoration  of  pos- 
BBSsion  to  Judgment-debtor  lost  in  conse- 
quence of  a  Court- Sale  which  was  subso- 
qunntly    set  aside-8  O  C  254  col  1134  P  I. 

18  Of  possession  of  property  by  Court 
under  appellate  Court  setting  aside  dis- 
missal of  objection  to  sale — 9  O  C  101  col 
1362  P  I. 

19  Right  to  —  Of  assignee  of  decree  of 
appellate  Court  —  Restitution  —  Right  to 
claim  restitution  —  Party  —  Transferee  of 
decree  passed  on  appeal— 33  C  857— L  R  i  0 
L  J  192  0011369  PI, 


Restitution    (Could.} 

20  Right  to  —  When  applicant,  belog 
originally  deprived  of  his  property  in  aa 
appeal  boforo  High  Court  is  given  the  pro- 
perty on— A  W  N  1906  P  l*/ 1  col  1137  P  I. 

Restitution  Of  coDJuRal  Rights. 

1  See  Conjugal  riglii^^,  col  506  to  508  P 
II— And  Mahomcdan  Law  col  1683  toI1685 
P    II. 

2  Restitution  of  conjugal  rights  — Hindu 
Law— 5  C  W  N  195-28  C  37  col  2028  F  I. 

8  Restitution  of  cot  jugal  rights --Dower 
— 7  B  L  R  684-30  D  1^2  col  1G84  P  II. 

4  Restitution  of  conjugal  —  Clog  on  re* 
dornption  of—Right  of  purchaser  of  another 
party  of  the  equity— 27  A  178 -A  W  N  1904 
P  208  col  614  P  I. 

5  Conversion  of   wife-Dissolvers  marriaga 

—  Effect  of  covorsion  on  decree  for  restitu- 
tion passed  prior  to  conversiou  — 148  FLU 
1906  col  1609  P  I. 

6  Custom- Marriage  —  Restitution  of  con ' 
jugal  rights  — Divorce— liepudiaticn  of  wife — 
Transfer  of  lo if e  by  deed— Wife  denying  right 
of  hiikband    and   transferee   to   conjtigal   tights 

—  Declaratory  suit — Appeal  by  0)i.o  of  the  de- 
fendants when  there  is  no  common  ground  for 
all  the  defendants. 

A  wife  sued  for  a  drclaration  that  neither 
her  husband  W  nor  the  defendant  K,  ia 
whose  favour  he  had  executed  a  deed  Uana* 
ferring  her,  had  C'^ijugal  rights  against  her. 
The  suit  was  decreed.  On  the  appeal  of  \V 
tha  suit  wtts  dismissed  against  both  W  and 
K.     On  further  appeal 

Held,  (i)  that  a  suit  of  this  nature  was  not 
unmaui  tain  able. 

ii)  That  the  question  in  such  cases  is, 
whether  there  has  in  fact  been  such  a  re- 
pudiation of  the  wife  by  the  husband  as  am- 
ounts to  a  divorce,  and  that  without  decid- 
ing that  the  husbaud  would  be  entitled  to 
recover  possession  of  the  plaiotif?  the  mer« 
execution  of  the  deed  in  the  circumstances 
of  the  case  was  not  such  as  entitled  the  plain- 
tiff to  the  declaration  sought  for  against 
him. 

(iii)  That  on  the  appeal  of  W  the  claim 
against  K  could  not  be  dismissed.  MUS3AM- 
MAT   ISHRI    V.    WADHAWA.     152    P    L   R 

IS08. 

7  Husband  aiid  wife — Mahomadan  Law- 
Suit  against  Public  officer — Notice— 1  BLR 
1900  02  P  15-2  P  I. 

8  Husband  and  wife— Right  of  husband 
to  claim  custody  of  wife  not  claimable — 
Lapse  of  time-82  P  R  1908-147  P  W  R  1903 
col  899  P  II. 

9  Jurisdiction  —  Valuation — Restitution 
of  conjugal  rights  —  Jurisdiction— Mahome* 
dan  marriage,    lequiremeuts  of  — S  OWN  705 

—  31  C  849  col  789  P  I. 

10  Suit  for--By  Mahomedau  husband — 
Conditions  in  kabinuama  emanating  from 
U.e  husband,  validity  of  —  3  C  L  J  49  col 
1G84  P  II. 

11  Suit  for— Decree  declaring  wife's  rights 
to  future  maintenance  and  resideaoe — Efleot 
of-1  S  L  R  184  col  1023  P  I. 
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Besiitutiou  of  conjugal  rights 

(ConUl.) 

12  Suit  for — Prompt  dower  nocossity  for 
payment  or  tendor  of--Conjugal  rights,  suit 
for  restitution  of.  AWN  I'JOG  p.  13G--3  A 
L  J    432  col:    1685  P  II. 

13  Suit  for — Valuation  of  suit — Appeal  — 
Jurisdiction — RosMtution  of  conjugal  rights 
11  0  W  N  458-5  G  L  J  400—34  (J  352  col  : 
789   P  I. 

14  Suit  for  — Valuation  of  suit- Juritidic- 
tion— Suit  for  restitution  of  conjugal  rights. 
3    A  L  J  266  col.  760  P  I. 

Restoration. 

1  Restoration  of  cases  dismissed  for  de- 
fault.    20  M  599  col:  14o6  P  I. 

2  Restoration  to  file  of  an  appeal  struck 
ofi  for  default  — Application  for  admission  — 
Appeal  to  H,  N.  in  Council — Time  limits, 
Extension  of,  for  security  and  depoiit.  G  P 
C  Ss.  696,  602  12   B  R    1900  2,  P  829    3ol  :    891 

P  II, 

3  Restraint  of  trade— When  granting  re- 
lief ceases  to  be  appropriate  —  Expiry  of 
period  of  agreement — Practice.  7  B  L  R  107 
^27   B  107  col:  1346  P  11. 

4  Restraint  on  alienation  —  Absolute  sale 
— Validity  of — Restraint  upon  Hindu  Law  — 
Will-I.>terpretatiou  of.  4  B  L  R  508  col; 
2130   P   I. 

5  Validity  of  condition  as  to — Void  and 
iuuperative  condition —Salo  in  execution  of 
decree  of  suoh  interest.  10  0.  0.  136  col  : 
498    P  II. 

Q  Upon  anticipation  —  Decree  passed 
against  separate  property  of  married  woman 
— Attachment — Jncume  of  property.  17  M. 
h.  J.  363  col:  62   P  I. 

7  Upon  immediate  enjoyment — Gift  ab- 
Bolute  — Religious  and  charitable  truft  for  13 
years.  9  G.W.N.  528  =  1  G.L.J.  605  col: 
2031    P  I. 

Resulting  Trwsts. 

1     Applicability    of  section    10  of  the  Limi- 
tation   Act  to.     8  B  L  R  328  col:    2031  P  I. 
Resumption. 

1  Application  for — Dacision  in  suit  for 
resumption  for  grant.  5  O  G  9." — See  Ho- 
venue  Act  XVll  of  1876  (()ndb)  S    53. 

2  Effect  of— Cl.uv-k  d-.ri  Ohakran  Laud 
— Trespi.er  -Bonu  luio  ict-.MJc  from.  9  G  W  N 
571^10    L.J.    a03cn):  1532  P  II. 

3  Grant —  ConsUucbiou  of  documents  — 
Conduct  of  parties — Partition.  26  M  202  cui: 
1702    P  II. 

4  Grant— Old  grant  not  sufficient  reason 
for  resuming  it  iu  part  only.  6  O  G  232  col: 
1095    P    II. 

0  Qranl — Possession  if  Juirs  of  grantee  for 
life— Rcve)iue  Act  (XVII  if  1876)  Ss.  5:J  and 
63—JiiHsdiclion, 

The  plaintiff  sued  the  sons  of  the  grantee 
for  life  for  resumption  of  a  rent  free  grant 
under    section  53  Gadh    Laud    lievenne    Act. 

Held,  that  where  that  grant  is  lor  th; 
life  of  the  grantee,  theie  can  be  no  holuji.g 
over  Tha  lieir  of  the  grantee  lor  lifo  who 
enUra  ou   .the   laud   ou   the     4eH.lU   ol   the 


Resumption    (Contd.) 

grantee,  is  not  ia  possession  under  the 
grantees  title  which  was  extinguished  by 
his    death. 

IL'ld,  further,  that  the  plaintiff  was  nob 
entitled  to  any  relief  against  the  defendant 
under  section  52  and  53  Oudh  Land  Hevouua 
Act.  FAZ\L  IIUSSAIN  v.  ASHRAF  UU- 
SAIN.    30  C  48. 

6  Grant — Undur  proprietary  tenure.  3  O 
C  268  col:    1092  P  1 1. 

7  Graiit--Suit  for  possession — Grant  ab 
favourable  rate  of  rent,  conversion  of  rent 
free  grant  into.     4  0  C  264  col;  6i4    P  II. 

8  Grant — Assessment  of  rent  on  rent  free 
grant--Grant  by  way  of  endowment  to  reli- 
gious institution.     2  O  C  295  col  592  P  II. 

9  Grant — Rent  free  grant  under  judicial 
decision.     4  0  G  252  col  1091  P  II 

10  Grant,  revenue  free--Proprietor,  mean- 
ing of--ConBtruction  of  staiutc.  3  O  C  325 
col  556  PH. 

11  Grove  land— 2  0  C  73  See  Revtnue 
Act  No.  3, 

12  Of  Inara — Service  Inam— Onus  of 
proof.     28  B  305  col.  312  P  II. 

13  Of  land  with  buildings  thereon--No- 
tice — Payment  of  compcns9tion--Lai!d  io 
cantonment.  7  B  l,  R  735  30  B  137  col.  470 
P  II. 

14  Of  maintenance  grant — Judgment  ia 
previous  cases.     3  G  L  J  521  col.  153  P  I. 

15  Of  rent  free  la:id--Dev;laration— Suit 
for  possession— Revenue  Court.  6  O  C  383 
col  852  P  II. 

Retrospective. 

1  Bff.ct  ot  Acts  — Act  relating  to  procedure 
Goostt  uctioM.     J53  P  L  11  1901  col  1372  P  I. 

2  Efiect  of  acts— Limitiiiou.  53  P  L  R 
1901  col  ;  1610  P  II. 

3  Effect  of  acts —Sale  of  agricultural  land 
prior  Lo  lUh  May  of  1905— Right  of  vendee 
superior  under  the  old  Act,  but.  inferior  m  der 
ine  new  Act  of  pro  emption.  153  P  L  R  1908 
See  Priority    No  3. 

4  ElTect  of  act  — Not  retrospective.  88  P  L 
«.  1904  Sea  Punjab  Limitation  Act  I  of  1900 
No  6. 

5  Lcgifilatio -)--Stipuiation  for  enhanced 
mit-resL  from  date  ot  land  in  broach  of  covC' 
nant    to  pay  interest.      25  A  iGd  col  :   340     P  I. 

Return  of  plaint. 

1  NomenciaUno  and  constilution  of 
Courts  io  lower  Burma.  3  L  B  R  1905  P  120 
col  :  323  P  II. 

2  Remand  — Decision  on  a  prilimiuary 
point.     35  P  L  R  1902     col  :  16S3  P  I 

3  For  presentatio  1  to  proper  Court -Trus  • 
tpcs,  suit  for  removal  of.  5  O  C  liO  col  :  1222 
P  I. 

4  Fjr  presentation  to  proper  Court  — Per- 
mi.><sion  to  institute  fresh  suit.  5  O  C  367 
col:    1590  P  I. 

Re  union 

1  Sec  Hindu  Law  joint  family  col  :  1229 
P  11  aud  liiudu  Law  Re  uuiou  col:  1261  P  1I| 
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Ee  union    (Conid.) 

2  Hindu  Fjaw— Doo(]  dofitiing  aud  allot 
Ing  shares  — Effcofc  on  deed  of  subsequent  oo  ; - 
duot  of  tho  parties —Ko  uiiioQ  of  mcmbor 
after  orco  sepaialing  himself.  30  0  0  738 
col:    537  P  II. 

Bevenue 

1  Assessment  of,    upon*  under  proprietary 

tenure— Suit  by  lambarday  agaijist  co-pbi*ror 
(or  arrears  of  revenue.  6.  O.  (J.  70  Col:  1994. 
P.  II. 

2  Contribution  of—Suit  by  co  sharers 
Bgaiust  other  co-sharer  for  contribution  of 
revenue.     3   0.  0.  308  Col:  CG7.  P.  II. 

8  Demanded  failure  to  pay  -Criminal 
oflcnce-'lL.  13    U,  1907.  P.  150  Col:  3l9.  P.  II. 

4  Duebcf ore  sale  —Execution  of  decree  Sale 
ill  (xeciition  -  Remission  of  land  revenue  after 
sole— Judgment  debtor  net  entitled  to  claim 
set  off. 

In  cxeouticn  of  a  decree  laud  of  the 
judgment  debtor  was  put  up  to  sale  and  the 
liability  t©  Government  revenue  was  duly 
BOlifiiid.  The  decree  bolder  himself  became 
tbe  Purchaser.  Subsequent  to  the  confirma 
tion  of  sale  tho  revenue  due  was  remitted  by 
Government. 

Held,  that  as  far  as  the  decree  holder 
was  concerned  his  position  of  decree-holder 
parsed  into  that  of  a  purchaser  and  the  judg 
ment  debtor  was  not  entitled  to  claimas  set- 
off the  amount  of  revenue  remitted  against 
the  balance  of  tho  decretal  amount.  K\SHI 
I^aTHu  BENI  PilASAD.  A  WN1904P  82 

5  Grant  cf  by  Government— Terms  of 
grant  Enhancement  of  revenue — Power  of 
Collector  to  enhaoa  rent  on  land  sold.  25.  B, 
752.     Col:198.  P.'  II. 

6  Holding,  certificate  of  report  of  trans- 
fers of  interest  in— '^Pyat  paing"— Revenue 
Register  IX,  foil  and  counterfoil.  1.  L.  B. 
R.    1900-1902.    P.    260    Col:692.     P.     II. 

7  Issue  of  process  for  recovery  of — Escape 
from  custody  — Lawful  detention.  4  L.  B. 
R.  1907.  P.  103  Co):  318,  P.  II. 

8  Lambardar's  suit  against  co-sharer  for 
arrears  of,     3.  O.   C.  310.  Col:  1994.     P.  II. 

9  Laud  revenue—Crown's  prarogative— 
Prmcip'e  of  assessment-- Jurisdiction  of  — 
Civil  courts— 14.   M    L.   J,  37  Col;  1618.  P     II, 

10  Register  IX^Foii  and  countorfoil— 
Admissibility  in  evidence -"Pyat  paing"  — 
3,  N.  B.   R.    1906    P.    250.     Col:  247.  P.     I. 

11  Suit  by  Larabardar  for  oompensation 
for,  paid  for  joint  Lambardar.  7.  0.  0.  14. 
Col:  412,    P.  II. 

12  Suit  by  one  co-sharer  for,  paid  for  an- 
ther.    4.  0.  C.  201  Col:  6609.    P.    IL 

k3     Suic  for  arrears  of  rent -1  O.    C.     222 
Col:l9g6.    !',   II, 
Revenue  Act 

1  DiJ'possessiou  of  grantees  mortgagees  in 
extcutiou  of  decree  obtained  by  grantor 
ag-inst  grantee.     6  O  0  110  ool.  1570  P  1. 

2  Difqualified  proprietor— Disposal  by 
will  o;  elwsvcr  fixed  by  cuurt.  7  0  C*  176  col. 
907  P  11. 

8  Lai  d  granted  for  the  purposs  of  plain- 
ing a  grove  i,^.  ngt  regum^bl©  ui^der  Act  XYII 


Revenue  act    (Contd). 

of  1876 :  and  that  tenant  is  entitled  to  hold 
possession  as  long  as  the  plot  retains  the 
charaoter  of  a  grove.  MEHDI  ALI  KHAN 
V.  GURDIN  2  O  C  73. 

Revenue  Act  XVII  of  1876  (Oudh  Act) 

1  See  Oudh  Act  XVII  of  1876  col.  197t>, 
1977  P  II. 

2  S.  16  and  220  Rules  for  aeaessmeot  of 
land  revenue -Oral  evidence.  4  0  0  365  col 
198  P  I. 

3  S.  17,  181,  219-Entry  in  settlement 
papers-Presumption,  1  0  G  124  col.  1414P  II, 

4  S.  30 -Cancellation  of  sala  of  heritable 
non- transferable  tenure,  suit  for.  6  0  C  94 
col.  331  P  II. 

5  S.  40— Determination  of  rent  by  settle- 
mout  officer  — Agreement  to  pay  rent— Suit 
for  rent.     2  0  G  273  col.  1992  P  II. 

Q  S  52,  53  — Oral  evidence  of  compromise 
by  a  guardian  of  a  minor.  2  O  0  67  col.  1355 
P  I. 

7  S.  52,  53— Grant-Possession  of  heirs  of 
grantee  for  life  3  0  C  48  See  Resumption  No.    5 

8  S.  52,  53 --Grant  under  proprietary 
tenure  — Resumption.  3  O  G  268  col,  1092 
P  II.  (Read  3  O  0  268  for  8  0  G  268). 

9  S.  52,  53~Assessment  of  rent  on  rent 
free  grant.  Long  nossession  of  grantee.  2 
0  C  295  col  592  P  II? 

10  S.  52,  53  and  55  (a)-Rent  free  grant- 
under  judicial  decision— Resumption.  4  0  0 
252   col   1091  P  II. 

11  S,  52,  53--Grant,  revenue  free— Pro- 
prietor.    3   O  G  325   col   556  P  II. 

12  S.  53-Old  grant  not  sufficient  reason 
for  resuming  it  in  part  only.  6  0  0  232 
1095    P  II. 

13  S.  58--Eesjtidicata — Grant  application 
for  resumption  of -(Act  XVII,  1876),  S.  53— 

—  Possession,    suit  for  —  Adverse    possession — 

—  Limitation— Decision  in  suit  for  resumption 
of  grant— Decree— Civil  Procedure   Code,  S.  13. 

The  plaintiff  was  the  proprietor  of  the 
village  in  which  the  land  in  suit  was  situat- 
ed. In  1894  the  plaintiff,  asserting  that  the 
land  had  been  granted  to  the  defendant's 
predecessors  free  of  rent  in  or  about)  1853 
applied  to  the  District  Judge,  under  S.  53  of 
Land- Revenue  Act,  for  the  declaration  that 
the  grant  v/as  liable  to  resumption.  The 
District  Judge  held  that  the  plaintiff  had 
failed  to  prove  any  grant  and  di  missed  his 
application.  Subsequently  the  plaintiff  sued 
the  defendant  for  possession  of  the  same 
land  on  the  allegation  tbat  the  dafendaut 
held  it  under  a  rent  free  grant,  and  tbat  he 
having  broken  the  conditions  of  the  grant, 
the  plaintiff  had  claimed  a  declaration  that 
tbe  grant  was  liable  to  resumption,  but  this 
had  been  refused,  The  defendant's  case  »was 
tbat  he  was  under-proprietor,  his  family 
having  been  in  possession  of  tbe  land  in  suit 
for  more  than  100  years.  Admittedly  no  rent 
had    evtr  breu    paid  for  the  land. 

Held,  that  the  proceeding,  under  section 
53  of  the  Land  Revenue  Act,  is  a  suit,  aud 
that   the  adjadloatiou  therein   upon   the  lift- 
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bility  of  an  alleged  grant  to  resumption  ia  a 
decree  as  defined  id  the  Code  of  Civil  Tro- 
CO  dure. 

Held,  therefore,    that  the  question,  decid- 
ed in  the  ptoceedingn  instituted  by  the  plain 
tiff    under    section    53    of  tho    Limd  Uevenuo 
Act,    was  res  judicata   and  could  not   bo    re- 
opond. 

Held,  further,  that  in  a  case  like  this 
where  the  defendant  has  been  in  exclusive 
possession  for  more  than  12  years  before 
«uit,  it  is  incumbent  on  the  plainLilT  to  prove 
that  the  defendant  has  been  in  possession  on 
his  (the  plaintiff)  behalf.  If  the  plaintiff 
does  not  do  so  ho  fails  to  show  that  he 
hag  been  in  possession  within  12  years  before 
Buit,  and  his  fuit  is  barred  by  limitation. 
AMIR  HASAN  KHAN  v.  (RAJA)  HARPAL 
SINGH.     6  O  C    97. 

14  S.  53 -See  No  G  to  12   supra. 

15  S.  5i--0rder  of  District  Judge  referr- 
ing a  case  to  Chief  Commissioner — Appeal.  4 
O  C  228  col    1961  W  II. 

\e    S.  55  (a'--i  O  C  252.     Sfc  No    10  supra 

17  S.  68— P'reemption — Subdivision  of  a 
tenure.     1  0  C  45  col  1981  P  II. 

18  S.  70,  71,  »74,  7 5,- Partition-  Title 
adjidicaton  of— Appeal— Coiiet  Fees  Act  (VII. 
of  1870),.  Il,  art.\  I—Jurisdiciion  Judicial 
Co7nm'\ssioner^s   appeal   to,    in  partition    case 

The  names  of  the  appellant  and  tho 
respondent  were  recorded  respectively  as 
owners  of  a  10  biswaa  shire  each  in  a 
certain  niadal.  The  respondent  applied 
for  a  perfect  partition  of  her  share.  Tho 
appellant  objected  to  the  application  of 
the  ground  that  the  respondent  was  not  the 
owner  of  the  share  against  which  her  name 
wfcs  recorded,  that  she  was  in  possession 
of  the  shaipo  by  way  of  maintenance  only, 
and  that  the  whole  maUal  belonged  to  him. 
He  also  objocfcod  that  the  value  of  tlie 
share  was  more  Rs.  10,000,  an  than  the  Assis- 
tantCommissioner  was,  thurefore,  debarred  by 
Notification,  Oudh  Revenue  Department, 
No,  1189  H,  of  1880,  dated  the  12th  May, 
1880,  from  trying  the  ttitle  to  the  share. 
The  Assistant  Commissioner  disallowed  all 
the  objections.  The  appellant  appealed  to 
the  Court  of  the  Judicial  Commissioner 
and  paid  a  Court  fee  of  Ra.  2  on  his 
memorandum   of     appeal. 

Held,  that  the  proceedings  as  to  the 
inquiry  into  the  merits  of  the  objotions 
could  not  be  regarded  to  be  a  suit;  tnat 
the  memorandum  of  appeal  was  nothing 
more  or  less  than  an  application  subject 
to  the  fee  provided  in  article  1,  Schedule 
II,  Court  Fees  Act,  and  was,  therefore, 
sufficiently   stamped, 

The  respondent  conte  ided,  that  as  the 
Assistant  Commissioner  decided  that  the 
respondent  was  entitled  to  have  her  appli- 
cation granted  on  the  ground  merely  that 
she  was  a  recorded  co  share  in  possession, 
bis  order  or  decision  was  not  one  declaring 
the  rights  of  the  partiee,  and  wfts  therefore, 


(Contd) 

not  appealfible  under  Bccliorj  75  Oudh 
Land    Kcvcjiue     .^ct. 

HoM,  that  he  h  d  adjudicated  on  a 
question  of  title  and  liis  deci-ion  waa 
appealable  under  section  75,  Oudh  Land 
Rovehue    Act. 

Held,  that,  the  As&istant  Cominigsioner 
had  not  properly  ii  quired  into  the  qutsliua 
of  title  raised  by  the  Lppolient's  objection, 
the  case,  therefore,  should  be  remanded  to 
liand  for    a    proper    iriqniry. 

llr-ld,  Jnriher,  tliat,  if  a  question  of  title 
which  his  not  been  already  determined  by 
a  compateu  c  court  is  raided,  and  the  point 
at  issue  is,  at  all  complicated,  the  usual 
course  should  be  for  the  Revet  uo  Officer 
to  decline  to  grant  the  opplioatiun  for  parti- 
tion until  the  matter  has  been  dofcnnined 
by  a  compcLeut    court.     CHED  u.  J  AiK(J  llA, 

4  0  0  289 

j       19     S.  7i —Partition  — Question  of  Hie- Jar- 
I  isdiction  — Appeal  lo  District    Judge  — Civil  Pro- 
cedure *Code  (Act   XIV  of  18^2),  S     27'J     Pioce- 
'.  dure. 

j  The  respondents    having    obtained  a  fori- 

I  closure  decree  ag  linsb  one  J  .  to^k  paase-sioa 
of  his  share  in  execution.  Sub-sequontlv  they 
applied  for  its  partition.  Tne  appellant,  a  co- 
sharer  ia  iho  vi!]ag.>,  filed  an  objection  to  the 
effect  that  he  had  attached  the  share  of  J  ia 
execution  of  decree  agait;st  him  and  tluit  the 
mortgage  deed  on  which  the  respondents  had 
obtained  the  foreclesuro  decree  was  subse- 
quent to  the  attachm  int.  Tho  Deputy  Col- 
lector declined  to  take  proceedings  under  sec- 
tion 74  of  the  Oudh  Laud  Revenue  Act,  and 
dismissed  the  objection.  On  appeal,  :ho  Dis- 
trict Judge  was  of  opinion  that  tho  appel- 
lant's objection  did  not  raise  a,  question  of 
title.  He  considered  that  as  tho  Deputy  Col- 
lector had  not  adopted  the  procedure  utder 
,  section  74  of  the  Act,  no  appeal  lay  to  hia 
I  Court. 

j  Held,    that   having    regard  to    the   provi- 

i  siona   of    section   276,    Civil    Procedure  Code, 
the    objection  of  the    appellant  raised  a  ques- 
tion of  title  within  ihe  meaning  of  siction  74, 
Oudh  Land    Revenue    Act,  and    that  the    De- 
puty Collector   could  only  deal    with  that  ob« 
I  jection  and  reject  it  under    that  section.     The 
mere  fact   thai  the    Djputy  Collector    d.d  not 
follow  the    procedure    hud  down    in  the   C(jde 
of  Civil  Pr  cedure  or  tho  fact    tnat  he  profes- 
sed not  to    follow  to    provisions  of    seciion  74 
i  of  the  Act,  could    not,  in  any    manner,  divest 
'  him    of    the   jurisdiction     vested    in    him    by 
j  law  or  divest    the  District    Judge  of  his  juris- 
]  diction  to  hear  an    appoal  fiom  such  order. 

Held,  therefore,    tliai  an  appeal    from  the 

!  order  lay  to  the  Dislrict    Judge.     LACllM^N 

PAR3HAD   V.   GAUUl    SHANKEU.     20    O 

859. 

20  Ss.  74,75  — Parlition-Quesiion  of  titla 
i  — Decision  of  Revenue  Com L—  Jui isdicliul^  — 
\  Res  j  udicata- Ciuil  Prvccdiii  e  Code  (Act  X IV 
\  of  ISdHJ,  6.  13, 
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IL'hl,  (liat  within  l,l)o  moaning  of  aoclion 
75  of  tlio  OuJIi  Land  Uovouao  Acr,,  tho  deoi 
sion  of  a  llovonue  Court  on  a  qu'siion  of 
tiLlo  in  partition  prooooding^,  murit.  bo  hold 
to  bo  a  decision  of  a  Court  of  Civil  Judi- 
catui'o  of  fifst  iiistancp,  and  it  would  bo 
res  jadicatft  und.  r  sootion  1^3  Civil  Prooodure 
rod(>,  in  a  subicquonh  suit  brought  in  a 
Civil  Court    in    rospoot    of  tho    same    matter. 

TIdd,  also  that  the  jurisdiciion  of  tho 
Revenue  Court  to  dooide  any  question  of 
title  commoncos  fr^m  tho  date  of  the  ap- 
plication tfor  partition  and  not  from  tho 
dato  the  ohjooiiuu  is  filed  under  section  74 
tho  liand  Kov.inuo  Act.  GOPTVR  SINGH 
V.    MAHESlIUll    B\KHSH     SINGH.     2   0^ 

C  351 

21  S3.  7i,  75— Question  of  title— Decree— 
App'^al.     4  00    298  col.    2021  P  I[. 

22  S-  75— Seo  No.    20,  2l  Supra, 

82  Ss.  107,  111,  112-Qupstioa  of  title- 
Order  of  Revenue  i:ourt  con taining  adjudi 
cation    upon.     6  O  C  372  ccl  1927  P  II. 

24  S.  lOS  —  Lcind-R'venue,  liabilily  of 
vuriijig^d  luilliout.  y  :Ssession  of  sh  t>e  in  mahal 
fur  payment  of-'Moitgagr-e  loUh'mt  possession  — 
Peis  '11  interebtfd  in  payment  of  rnvwy  lohich 
another  is  bound  by  laio  to  -pay  —Contract 
Act  s.    69. 

The  plainfcift  was  the  mortgagee  without 
possession  of  a  share  in  a  certain  mihal. 
The  defendant  was  the  lambardar  of  the 
mahal.  The  Tahsildar  sent  for  both  pcsons 
and  realized  from  tho  plaintiff,  in  spite  of  his 
objection  to  pay  Hs.  99  as  arrears  of  Govern- 
ment revenue,  and  caused  a  receipt  for  the 
same  to  be  given  to  him  by  the  defendant. 
The  terms  of  the  receipt  sliowed  that  the 
money  was  paid  for  the  mor  gagur.  The 
plaintiff  sued  in  a  Civil  Court  to  recover  Rs. 
99  from  the  defendant  with  intoresr., 

Held,  that  the  plaintiff,  not  being  in  pos- 
session of  the  share  which  had  b.-en  mort 
gaged  to  him,  was  not  one  cf  the  proprietor-^ 
of  the  mahal  within  the  meaning  of  s.  108. 
Oudh  Land  Flfivenue  Act,  and  was  not  re 
sponsible  to  Government  for  the  arrears  of 
revenue  ;  but  tha.t  he  was  a  person  interested 
in  the  payment  of  them. 

Held,  further  that  the  money  having  been 
paid,  because  the  mortgagor  and  not  the  de 
fendaut  was  bound  by  law  to  pay  it,  the  latter 
was  not  liable  to  re  imburse  the  plaintiff. 
RAM  PADARAT  V.  RAMDHAN  4  O.  C  889 

25  Ss.  108,  112,  12l-Sh£.re  in  Mahal  con- 
sisting of  separate  chak— 26  A  576-7  O  0  284 
(P  C)  col  383  P  II. 

26  fe-  111,  112-Civil  Courts-Partition— 
guit  for  — Question  of  title— 7  0  0  161  col 
1430  P  11. 

27  S.  Ill,  112 --6  O  G  972--Ses  No  23 
supra. 

28  S.  112— See  No  27,  26,  27  supra. 

29  Ss.  121,  123  —700  284  No  25 
supra. 

■    30     Ss.    liii,    125,    219  (a)  —  Jurisdiction  — 

JurisdiciiQii,    oj  Oii;U  Omri  wil/h    regard  io 
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villages,  Settlement  of  lohich  has  been  annullfd 
for  non-pay ineii.t  of  land  revenue — Contracts 
inide  by  praprv-l.or  during  term  of  annulment 
of  Settlement — EjJt'Ct  of. 

In  1879  the  fodendant  mortgaged  certala 
villages.  In  18B0  tho  villages  wore  let  ia 
f:irni  to  the  mortgagee  under  b.  125,  Oudti 
Land  Revenue  Act  of  187G,  as  an  arrear  of 
revenue  became  duo  in  respect  of  them  and 
the  Sottleme.ut  was  annulled  under  the  pro* 
visious    of  S.  124. 

In  1883  the  villages  were  sold  ia  execu- 
tion of  tho  mortgagee's  decree  to  the  morb« 
gagee    who  sf)ld  tiiem  to  the  plaintiff. 

A  now  Settlement  of  tho  villages  was 
made  with  the  defendant  under  S.  131,  Oudh 
Laud  Revenue  Act,  1876,  in  the  year  1889 
when  the  period  for  which  the  villages  were 
lot  in  farm  came  to  a  close.  The  plaintiff 
claimed  t)  bu  sectlod  with  but  failed  and  hia 
applioation  to  have  his  name  brought  on  the 
Rovenu3  Register  was  also  refused  once  ia 
I8i5,  and  against  in  1889-90. 

Held,  th-it  the  Civil  Courts  were  com* 
potent  to  try  tho  title  to  the  property,  and 
tbrt  cl.  (a  ,  S  219,  Oudh  Land  Revenue  Act, 
did  not  oust  the  jurisdictioa  of  the  tivil 
Courts. 

Held,  fzirthor,  that  in  virtue  of  S.  124 
and  S.  125,  Oudn  Laud  Revouua  Act,  the 
title  of  the  owner  of  the  property,  the  Set- 
tlement of  which  is  annulled,  is  not  affected 
io  any  way  by  the  annulment.  The  effect  of 
the  annulment  is  simply  to  suspe;jd  the 
operation  of  contracts  entered  into  by  the 
owner  before  the  annulment.  He  can  enter 
into  any  contract  respecting  his  property 
after  the  annulment.  During  the  course  of 
annulment  such  contracts  will  not  affect 
ihi  Deputy  Commissioner,  bis  agent  or  les- 
see, bui.  will  take  effect  on  the  expiration  of 
the  term 

Held,  fnithdr,  that  by  dint  of  execution- 
sale  the  villages  m  suit  passed  to  the  plain* 
t  fi's  ven(]or.  MANSaB  a  LI  v.  RaJa  KaZIM 
HUSSAlN    KHAN.     5  O  C  35. 

81  S.  135-Sale  of  land  in  default  of  Ex- 
cise   Revenue.     3  O  C  79  col.  995  P  ll. 

82  S.  150,  151— Sale  of  tree  in  respect  of 
arrears  of  revenue.     5  O  '■  228.  Seo  Tree. 

83  S.  172 -Power  of  a  Cturt  of  Wards— As- 
signment by  Court  of  Wards  of  villages  loithout 
consideration — Award  in  excess  of  question 
referred  to  arbitration —  Right  of  suit  pby  minor 
on  attaining  majotiiy  to  recover  villages  (part 
of  his  estate)  so  assigned. 

In  a  suit  in  1865  in  the  Court  of  the  Da- 
puty  Commissioner  of  Gonda,  between  per* 
SOPS  rspresentiiig  appellant  and  respondents 
(then  all  minors)  in  which  those  represent- 
ing  the  latter  claimed  title  on  their  behalf 
to  succeed  to  an  estate,  an  issue  was  referred 
to  arbitrators  "  whether  the  appellant  could 
be  the  sole  heir  to  the  estate  under  the  cus- 
tom of  the  country,  or  whether  respondents 
could  also  be  sncc  \ssors  to  it;  if  they  can, 
what  is  the  poitiou  to  whioh   they   would   ha 
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entitled  ?"  Tho  arbitration  resulted  io  the 
right  of  suocea^ion  to  tho  wholo  estate  bo 
iog  Bvvarded  to  the  appeUant.  Tho  award, 
however,  gave  thu  respoidonts  maintcnanco 
of  Rs  30  and  lis.  20  a  month,  respectively, 
and  then,  going  beyond  the  terms  of  the  re- 
ference awarded  that  ••monthly  Btipcnd 
should  continue  for  six  years,  after  which 
time,  when  the  children  hecamo  capable  of 
receiving  education  in  a  Government  Scliool, 
the  Government  would  then  propose  what 
tliey  t?hould  got  for  their  support  ;  that  when 
both  children  are  grown  up  and  attain  tho 
age  of  discretion,  they  shall  have  villoges 
separated  for  them  according  to  their  sti- 
pend after  the  deduction  therefrom  of  Gov- 
ernment uRevonuo.  "Tho  Dopujy  Oommis 
Bioner,  in  December,  1SG5,  adopted  the 
award  as  to  the  eucc:s.sion  to  the  estate,  and 
as  to  the  maintenance,  but  not  the  portion 
of  the  award  which  related  to  matters  not 
referred  to  arbitration.  His  dtcision  was 
affirmed  by  the  Commissioner  of  Fyzabad 
in  186G  and  by  the  Judicial  Commissioner 
of  Oudh  in  18G7.  In  1S33,  the  respondents, 
WHO  had  been  attained  their  majority,  claim- 
ed arrears  of  maiutcnaueo  from  tho  then 
Deputy  Commissioner  representing  the 
Court  of  Wards  (in  whoso  chargo  the  estate 
had  been  since  18G5),  and  the  Deputy  Com- 
missioner, whiltt  allowing  tho  claim, pr")prsd 
that  in  future,  in  lieu  of  tho  cish  allowance, 
a  village  shall  be  assigned  to  each  of  tho  re- 
spondents for  their  maintenance.  This  pro- 
posal was  sanctioned  by  the  Chief  Commis- 
sioner and  by  the  Lieutenant  Governor,  who 
ordered  that  villages  yielding  a  profit  of  Rg, 
600  and  Rs.  400  per  annum,  respectively,  after 
payment  of  the  Government  jrj?>«a,  should  bo 
given  to  the  respondents,  who  were  accord 
ingly  put  into  the  possession  of  tho  villag  s 
though  no  deeds  of  conveyance  were  cxocut- 
ed  as  directed  by  tho  Deputy  Oomraissioucr. 
In  suits  inst'tutod  by  tho  appellant  on  at- 
taining his  majority  in  1866  to  recover  the 
villages  with  mesne  profits,  tho  defence 
was  that  the  suits  were  not  maintainable 
with  rofereuce  to  s.  172  of  the  Oadli  Land 
Revenue  Act  (XVllof  1876),  which  enacts 
that  "  tho  Court  of  Wards  shall  have  power  to 
leaso  or  form  any  part  of  tho  unmoveablo 
property  under  its  ch  irgo  and  to  do  all  such 
other  acts  as  it  may  judge  to  be  most  for  tha 
benefit  of  tho  propjiiy  and  theacvautage  of 
tho  ditqualified  proprietors.'* 

HHd,  by  the  Judioial  Committee  (revers- 
ing the  decision  of  tlie  Couit  below)  that  tho 
allotment  of  the  villages  to  the  respondents 
could  not  bo  supported.  It  was  not  authoriz- 
ed by  any  of  the  orders  of  tho  Court  in  1865, 
186G  and  1SG7,  and  tho  finding  ol  tho  aw.iL'd 
on  the  subjdCu  was  not  within  the  roforence 
to  arbitration  and  was  not  adopted  by  tho 
Court.  Nor  was  the  allotment  jastified  under 
s.  172  of  Act  XVII  of  1876.  It  was  not  for  tho 
benefit  of  the  estate,  and  there  wa.3  nothing  to 
show  that  the  question  of  bouofit  to  tho  ap- 
pellant or  his  estate  bad    bsou    considored   iu 
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tho  allotment  of  tho  villages  to  tho  respon- 
douts,  for  which  tho  only  apparent  ground 
v/as  the    ultra  vires   award. 

It  is  not  witliiu  tho  powers  of  a  guardian 
to  make  a  voluntary  alionation  in  porp.jtuity 
of  his  ward's  immoveable  property  and  it  is 
open  to  tho  ward  on  attaining  maj  'rity  to 
clmllingo  the  validity  of  such  a  ttiit.saction, 
MUHAMMAD  MUMLAZ  ALf  KHAN  v. 
FARHATALI  KH\.^J.  M  CH  a  MM  A  D  MUM- 
TAZ  ALI  KHAN  y.S.\KHAW  \T  ALI  KHAN, 
23  A.  834-28  I  A,  190-5  C  W-  Nm 
881. 

34  Ss.  173,  174  -  Ratification  of  contract 
cau:ied  by  unduo  iufluenc*.  5  O  C  256  col  : 
2G7  V  I. 

35  S.  174-D:fqualificd  proprietors-Exe- 
cution of  decro-.     4  O  C  28    col  :  713  P  II. 

86     S.  181  —  1  O  C  124  See  No  3  supra. 

37  Ss.  191,102 -icve.ue  Court-Jurisdic- 
tion  of.     7  O  C  142,  13'JG  P  II. 

88  Ss.  206,212-Pubiic  document—Certified 
copies  of.     3  0  (3  201  col  :  379    P  II. 

39  S  219-1  O    :  12l--.Vee    No   3  supra. 

40  S  219  (a)— 5  0  C  30.     S-^e    No  30  supra, 

41  S.  219  (►i)~Jutisdiction  of  Civil  Court-- 
Suit  for  possession  of  laud.  5  0  C  110  col  : 
1889  P  1. 

42  S.  219  (f)--3urisdiction  of  Civil  Court 
— Suit  for  rent  paid  by  c'-3h'\rers  on  behalt 
of  other  co  sharers.     5  O  C  3^2   c  d  :  070  P  J  I. 

43  H,  220--Liab-liiy  of  co  sharer  for  1am- 
bardari  dues.  3  B  R  97—1  O  O  143  col  :  659 
P  II. 

44  S.    220--4  0  C  .SG.5-S-?3   No  2    supra. 

Revenue  authorities. 

1  Suit  to  ncov.r  luusotifein  Burma- 
Necessity  for  rcifcrct  CO  to — Juri.sdiC'on  of 
Civil  Cjurt  to  recover  hcuse-site  withoub 
such  reference.     3    L  B  R   50   col    321    P    II. 

Revenue  Court 

1  Jurisdiction- Suit  for  rent  of  land  oc- 
cupied without  consent  of  landloi  d-Juris- 
diction  of  Revenue  Court  as  to  tho  ques- 
tion of  title  raised  iu  a  rent  suit.  7  0  0 
310  col    1416  P  II. 

2  Jurisdiction— Tenant  holdirg  under  a 
perpetual  lease-Suit  for  declaration  as  a 
perpetual  lessee.     3  O  C  8?  col    1419  P  II. 

8  Jurisdiction—Suit  for  arrears  of  Ro- 
venuo  paid  by  ore  co  bharer  for  another.  4 
O  C  261   col    GG9  P  11. 

4  Juiisdiction- Suit  for  arroars  of  ront^; 
3  O  0  65    col   969  P  I. 

5  .Jurisdiction -Partition-Q  I  !5tioa  oC 
title-Decision  of  Revenua  Cuurt -Resjadi- 
c\ta.     2.  O.  C.  351   See    Revenue    Act   Xyil 

'  ol   1376    Ss    74,  75. 

i  Revenue  Courts. 

I      I     Dtcibion  of    a  -On    a    question    of    title 

has  the  same  clT  'cr.  as  tho  decision    of  a  Civil 

Court  as  regards  appeal. '    4, A.  L.  J.  53    CoT: 

1922   P.  II. 

2     Decision  of   quo.=;tion  of    title,    how    far 

resjudicata  in  Oivil  Court.  27  A  509  Col:  1903 

P.   II 
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3  Jurisdiction  of— Rcvonuo  Courta— Civil 
Court— Determination  of  occupancy  right — 
1.  O.  0.  '210  Uol;  144'J.   P.    II. 

4  Jurisdiction  of  court  of  Judicial  Com-- 
missioner — Pfirtition  case,  transfer  of— 7.  0 
0.  Ii2  Col;'jl3%  P.    II. 

6  Juri?dictiou  ol— llevonuo  court— Mort- 
gugeo  CO  sharer.  2.  0.  C.  C4  Col:  659.  P.  II 

6  Jurisdiction  ot-Kovenuo  ('ourt  — Ro- 
sumption  of  a  rent  free  land—  Kuit  for  pos- 
Bession.  6.  O.  0 .-  383  Col:  852.   P.  II. 

7  Jurisdiction  of,  as  to  the  question  of 
title  raised  iu  a  rout  suit,  -  7.  0.  C.  340  Col: 
1416.  P.  II. 

8  Jurisdiction  of— Suit  lo  concol  leased 
based  on  compromise.  AWN  ',1902  P  94  col: 
1901IP  II. 

d  "Uightof  Hindu  widow  to  claim  parti- 
tion in  a,     9  0  G  63  col  :    1254  P  II. 

10  Vacation— Civil  vacation  of  September 
observed  iu  Revenue  Courts  also  Notifica 
tion  of  the  Punjab  Chief  Court  under  s.  67  of 
Act  XVII  of  1884  and  of  the  Financial  Com 
misstouer  under  s.  102  of  XVI  of  1837,  effect 
of.     9  P  W  R  1908  (Rev)   col  :  1605  P  II. 

Revenue  Courts   Acts  XVI  ]of  1865 

(N.  W.  p.) 

1  6VeN.  W.  P.  Act  XVI  of  1865  Revenue 
Courts  Act  col:  1895     P  11. 

Revenue  free  grant. 

1     Resumption—Proprietor,   meaning   of~ 
Coustruction  of   statute.     3  U  C  325   col.-  556 
PII. 
Revenue  Oificer. 

1     Finality   of     decision    of.    8  C  W  N  741 
col  :  137   P  II, 
Revenue  public. 

1  Governmsnt  ryota  directed  by  Govern 
mont  to  pay  revenue  of  trustees  of  a  mutt. 
26  M  730  coi :    1886  P  I. 

Revenue  Records. 

1  Wrong  entry  in — Suit  for  possession  by 
partition  of  shamilat  lands.  151  P  L  R  1906 
col:    1823    PI. 

Reve^'»se  Recovery  Act    II    of    1864 
(IVla-lras). 

i  See  Madras  Act  II  of  1864  Revenue 
Recovery    Act   col;    1616   to    1022  P  II. 

Bevenue    sale. 

1  Arrears  sent  by  revenue  money  order 
in  time  but  Fouzi  uamber  wrongly  describ 
ed— Sale  of  estate — Duty  of  colleclorate  to 
point  out  mistake  — Sale  set  aside.  9  C  W  N 
300-col  ;    463  P  II, 

2  Auction  purchaser's  rights  — Judgment 
obtained  against  defaulter  not  binding.  9  C 
\V  N  383  col  :    988    P  I. 

3  Encumbrances,  avoidance  of — Beuami 
purchase—Sale  for  default  of  purchaser,  31 
C  393  col  :  48  P  11. 

4  For  arrears— Purchase  by  Government 
— Restoration.  Effect  of— Implied-grant  of— 
Customary  supply  of  waiver,  14  M  h  J  350 
ool;  2'JO  P  II. 


Revenue  sale    (Contd.) 

5  Material  irregularity— Suit  to  can'^el 
sale.     5  C  W  N  521  col  :  74  P  II. 

6  Mortgagee's  ritjht  to  surplus—Limita- 
tion.    5  0  \V  N  356  col:    1921  PI. 

7  Objection  after  certificate  issued— Irre- 
gularity and  illegality  in  form  and  service, 
30  0  1  col  •  235    P  I. 

8  Sale  confirmed  and  issue  of  certificate 
— Objection  to  notice,  service  of.  31  0.  256 
col:  39   P  II. 

9  Sale  of  minor's  estate— Duty  of  mort- 
gagor to  pay  public  revenue  on  mortgaged 
land— Sale  for  arrears  of  revenue- Subse- 
quentsaloby  purchaser  at  revenue)  sale  to 
original  mortgagor.     26  M  385  col:  617  P  I. 

10  Purchase  benamh  4  M  L  T  316  col: 
17  P  II. 

11  Setting  aside—Arrears  suit  by  money 
order — Mistake  in  Towzi  number— Duty  of 
Colloctorate  to  point  out  mistake- Money 
credited  to  a  wrong  estate— Endorsement  on 
back  of  money  order,  effect  of.  32  G  229  col  : 
40  P  II.  ■ 

12  Setting  aside-Misjolnder-Setting  aside 
sale— Misjoinder  of  plaintiff.  60  L  J  163 
col  :    41    V  II. 

13  When— Brought  about  by  grand— Can- 
not be  set  apide -No  equitable  relief  if  there 
are  innocont  and  bouafide  purchasers,  32  C 
ill  col;  38     PII. 

Revenue  Sale  law   Act   XI  of  1859 
(Bengral). 

\  See  Bengal  Act  XI  of  1859  Revenue  Sale 
Law  Act  col:  31   to   50  I'  II, 

Eeversionary  heir. 

1  Externsiou  of  period  of  limitation — 
Limitation  provided  by  special  enactment- 
Evidence  of  corresponding  dates  of  different 
eras.     4  0  0  182  col'.  184  PI. 

2  Cause  of  action  to— Execution  of  will 
by  Hindu  widow  as  taluqdar  Adverse  litle 
set  up'as  defence  to  suit  for  declaratory  decree 
26  A.  238  (P.  C.)  col;  426  P.  I. 

3  Of  a  tenant  for  life  -  Standing  crops- 
Chattels. 

As  between  the  tenant  for  life  and  the  re- 
versionary heir  standing  crops  'should  be  con- 
sidered as  chattels  and  will  pass  as  such.  11  G. 
P-  L.  R.  150;  29  t  .  i'.  421,  30  R.  R.  807;  39  R. 
R.  419  referred  to  MURTAZA  KHAN  MAL- 
GUZAR  V.  GAJRAJ  SINGH  RAJPUT.  14  C- 
p.  L.  B   1901  P.  89. 

4  Suit  8gainst  — Recovery  of  money  paid 
to  redeem  n  ortgage  of  his  predecessor  in 
title,     6  O  0  212  col  :  328   P  I. 

5  Suit    by— Burden  of  proving    ownership 
of  the  husband  tbrou.gh  whom   title     is  made 
2  O  0  280  col  :  1955  P  II. 
Revergionary  interest. 

1  {-ale  of— Pereons  having  possibility  of 
succession  not  co-shaiers  with  those  having 
similar  possibility.  7  O  C  98  coi;  1815  P  I. 
EeversicDary  rights. 

1  Tranefer  ilk  gal  — Transfer  of  propeity 
before  final  decision  of  case,  80  P  R  1903 
col;  1167  P  I. 
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Ilevorsioners. 

1  See  custom  of  the  Punj<vb— Alienation 
by  revoreioners  oola  758,  75'J  P.  II.  and 
Hindu  Law  Roversioncra  ool;  12GI  to  1274 
P,    II. 

2  llovorsionora  —  Sacceaaion  par  capita  — 
f*Iopcifcv  ac'iuied  by  widow.  3  0  0  89  col  : 
i038  P  11. 

3  Reversioners— Transfar  of  inheritance 
by  collaterals  on  the  death  of  the  proprietor 
11    P  R  1907  col:  G51    P  II. 

I  Revereiouor's  suit  against  alienation 
of  occupancy  right.  98  P  R  1907  col  :  313 
P   II. 

5  Reversioners  —  Power  of  daughter  to 
make  a  further  gift  in  favour  of  her  daughter. 
103  P  R  1907  ool  :  771  P  II. 

6  Alienation  byja  proprietor  of  ances- 
tral property— Suit  by  the  son  of  the  alienor 
to  declare  the  alienation  invalid  not  binding 
after  the  alienor's  death  — Competency  of— 
Of  such  son  to  continue  the  suit  or  appeal 
on  the  death  of  the  bon.  58  P  R  1905  col: 
2101    P.  I. 

7  Alienation  by  sonless  proprietor— Right 
of  reversion  to  contest  such  alienation  in 
presence  of  wife  and  daughter-iu-law.  29  P 
R  1903  ool  2095  P  I. 

8  Alienation  by  widow  -  Suit  for  declara- 
tion by  — Against  the  widow  and  various  ali- 
enees claiming  under  distinct  title  — Mis- 
joinder of  cause  ofaction.  1  P  R  1905  col. 
1383  P  I. 

9  Alienation  of  rights  of  occupancy— Sale 
by  tenant  to  landloid.  Locus  standi.  24  P 
R  1902   col   1533    P  II, 

10  Custom  —  Alienation  —  Brahmans  of 
Manhala  village.     103  P  R  1902  col    271    P  II. 

II  Custom— Inheritance  —  Effect  of  con- 
version on  the  rights  of  the  descendants  of 
the  convert.  104  P  R  1902  col  646  P  II. 

12  Declaratory  suit  to  set  aside  aliena- 
tion—Dismitisal  of  suit — Appeal  by  soma  only 
of  the  plaintiSa-Declaratiou  should  be  grant- 
ed  only  on  appellants  right.  190  P  L  R  1903 
col  1676  P  II.  ■ 

13  Effect  of  lease  by  widow  — Suit  by  re- 
versioners for  possession.  30  G  990  ool  1863 
P  L 

14  Effect  of  lease  by  widow- Alienation 
by  widow.     6    C  W  N  905  col   730   P  I. 

16  Gift  by  widow  with  the  consent  of  the 
—  Locus  standi  of  tho  sons  of  the  consenting 
— To  contest  buch  alieuaiiou  —  Burden  of 
proof- 59    F  R   1904   col    2113  P  I. 

16  Mortgage  by  Hindu  widow — Attach- 
ment in  execution  of  decree  obtainbd  on  the 
mortgage— Claim  by  reversioner  to  attach- 
ed property  — Order, passed  against  claimant — 
Suit  by  claimant  to  establish  his  title-Limi- 
tation.    32  P  R  1901   ool  1830  P  I. 

17  Parties  to  suit— Hindu  Law— Powers 
of  execution  court.  30  P  L  R  1901  col  2009 
P  II. 

18  Refusal  of  next  reversioner  to  Eue— 
Declaratory  decree-3  0  C  335    col    856    P  II. 

19  Right  during  widow\s  liiotimo  to  suo 
to  set  aside  alienation  made  by  her  husband. 
16  PR  1002  coi  32^5  P  11. 


Reversioners    {Contii.) 

20  Right  of  descendants  of  collateral  to 
objoct  to  alienation  — \Viiiv.3r  by  ancoHtor  of 
plaiutin.  15  P  R  1903-55  P  L  li.  190J  cul 
b22  P  II. 

21  Right  of,  to  maintain  suit-Declaratioa 
-5  O  0  360   col    8(>a  P  II. 

92  Hight  of— To  opcrt  and  work  mines-- 
Rights  of  granter  to  lessee  to  work  and  ap- 
propriate the  minerals  during  the  continu- 
ance of  tho  life.     2  C  L  J  20    col  731  P  II. 

23  Suit  against  Hindu  widow  by  — lOC 
30   col    1902  P  I. 

24  Suit  by— Alienation  by  Hindu  widow- 
Minority  Evidence  of-32  0  iGo  col  1956  P    II. 

25  Suit  by -To  posses-ion  of  immove- 
able property  on  the  death  of  a  Hindu  female. 
25  A  435  col  1953    P  I. 

26  Suit  by— Reversionary  interest,  sale  of 
— Prd  eraption.*   7  0  G  93  col  18i5    P  I. 

27  Suit  by-— Right  of — Whose  grandfather 
was  converted  to  Mohamedanism  to  succeed 
to  ancestral  property.  104  P  R  1902  col  64G 
P  II. 

28  Sust  by  — On  death  of  widow— Posses- 
sion adverse  to  tho  female  can  not  ba  adverse 
to  the  reversioner.  41  P  R  1903  col  1611.  P  II, 

29  Suit  by— For  declaratioo— Djfendaat'g 
title  based  on  an  alleged  adoption— Limiita* 
tion.     35  P  R  1901  col  :  1918    >'  I. 

30  Suit  by— Par  possession  of  immovoabla 
propery— Dofondant  in  pos.-5eesion  under  an 
alleged  adaption.  Limilalion.  20  P  R  1902 
col  :    190G  P  I. 

81  Suit  by  -For  possession  of  immoveabla 
property — Defendant  in  posocssion  under  an 
alleged    gift.     23  P  11  1902    ool  :13GG  P  I. 

32  ^uit  by  — For  possession  o-f  immivcabla 
property— Descendant  in  po^jscssion  under 
will' made  by  testator  without  title.  19  P 
R  1903  col  :  783     V  II. 

83  Suit  by— To  enforce  his  right  in  respect 
to  land  on  the  ground  tint  tbo  alienation  had 
been  made  withou'^nccessity  which  alian:^- 
tion  had  already  boon  challeg-d  by  his 
ancestor  on  the  gi'ou'd  of  pre  emption  only 
—Locus  stan'd— Waiver  —  Nocessiiy.  15  P 
II    1903    col:  82-2    P  il. 

84  Sucrendor  of  her  life  interest  by  wiJjw 
of  a  part  of  her  estate,  in  lavour  of  next— Snit 
by  revisioner  in  lifetime  of  wido.v.  17  L'  It 
1902    col  :    823  P  II. 

85  Tranafor  by  Hindu  rova-sioncr  of  hij 
interest  iu  inheritance.  3  O  C  215  Sez  Trana- 
Isr. 

Review.  ^  ^        ^.      ,, 

1  Appeal-Jurisdiction  of  Execution  Coinr. 
to  entertain  application  for  rcfa-id  afivi- 
the  termination  of  execuiiou  proceediiigii, 
6:3  P  U  1901  col  ;    1115     P  I. 

2  Amendment  of  docree-ComproniiSj  (?a. 
cree-Noamendmont  of  decree  utiless  authuiiZ- 
ed  by  either  S  20aor  S  G23  G  P  G  21  M  i  cjI  : 
1309    r  I. 

8  Dcreo  for  sale  of  hypothecat'^d  pro- 
perty on  a  certain  date  iu  default  of  p\ymcab 
— b^ub^tquont  application  for  execution  more 
than  ihioo  years  from  d&te  ol  decrae.  2u  M 
7SU  Gjl  1   1991  P  I. 
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4  Appeal  — A rV)i (ration- Award— Deoreo.  G3 
r  L  U  IHOo  11  V  11  1905    col  :    1350  P  I. 

5  .Application  tiled  by  fomo  of  Lho  parties 
—  llccousid'  ration  of  tho  wliolr  case,  80  P  L 
Tv    l'J04-47  P  U  11;04    col  ;    10-17  1'  I. 

6  C.  P.  C  {Ac  XTV  of  1S82)  .ss  lOS,  157— 
Suit  part  hca7d — Ai-:jouinid  kiarbig —  Witii- 
draivol  ('/  de/ciuhnii's  OoiLusi'l-D.cree — Remedy, 

Atnn  luljourncd  bearing  of  a  partlioard 
suit,  {.be  piafntn  buviig  closed  bis  case, 
of  Ibc  (Ic  foi.daiit  baving  been  partially  en- 
tered ihlo,  (k'U'iScl  for  ibe  def.iidatjt  appli- 
ed for  a  furlb.cr  tvdj  uri. incut,  nbicb  was 
refused,  and  tbercupun  be  wilbduw  from  the 
caso.  Ill  biy  absence  tbo  Court  pat;scd  judg- 
luent  on  ibo  merits  of  the  cabo  An  applica- 
tion to  XnW'i  the  decree  set  n^ide  as  an  (X 
ycirte  decree  was  ditmistcd  od  tbo  ground 
tbat  undir  tho  ciicumstaices'of  tbo  case  an 
u)iplication  ui'.dcr  s.  103  oombined  with  s. 
357  of  tbc  Civil  Procedure  Code  could  not 
lid.  KADEK  KHAN  v.  JUGGSSWaR 
PRASAD   SIKGIJ,    35  C  1023. 

7  0  P  n  S  633  Execution  of  decree— Pro- 
cedure.    76  P  R-  1903    col  :     }328  P  I. 

8  C.  P.  C.  XIV  ot  1S82-  S.  G23-Jurisdic- 
tiou  of  Small  Cauto  Cc  urt- 88  PL  111904 
col  137d  P  II. 

9  C.  P.  C.  XIV  of  1SS2.  ?.  G23 -Review— 
B(e  Ace  V  of  1903  C  PCS  114  cols  1303  to 
13 IG  P  I. 

10  Clerical  errors  in  judgment— To'cor- 
rect  —  Not  necessary  —  dO  P  L  R  1908  eol 
1481  P  I. 

11  (,'oiidition  precedent— Application  for 
review-'9  B  L  R  bfc3  col  7CG  P  1. 

12  Court  has  r  o  jurisdiction  for— Of  its 
own  decree  after  dismissal  of  oppeal  there- 
from- 4  C  L  J  566  col  !G55  P  I. 

13  Decree  passed  on  com.promise  entered 
into  by  pleader— A  pplieatiou  for  review  of 
compromise  —  Decree  on  the  ground  that 
pleader  had  no  authority  to  cempromise — 
R(j'ction  of  application— Fresh  suit  tg  set 
Bside  comprc  mse— Decree,  whether  main- 
tainable—10  OWN  5^.9  col  868  P  II. 

14  Dif-mJisal  of  suit,  for  no  j.  iuder  — Join- 
der   of  parties.-5  0  W  N  81-83    col    658  P  I. 

15  Execution  prcceedings  —  76  P  R  1903 
col  1353  P  I. 

16  Financial  commissioner's  powers  of 
reviewing  his  precccossoi's  order.  3  P  W  R 
1908  R.  See  Punjab  Act  XVII  of  1887  {Land 
Revenue    Act)  S  15. 

n  Grounds  in  petition  -  LimitaUon  — 
No  sufficient  cause  for  delay— Appeal-5  C  W 
N  485  col  1601  P  I. 

18  Insolvency  proceeding- Setting  aside 
of  expnrte    order— 7  C  L  J  268  col   1467  P  I. 

19  Ourisdictiou  of  court  to— Its  own  or 
dsr  when  an  appeal  can  be  laid.  28  M  396 
col  2011  P  I. 

20  No  appeal  from  order  refusing— Of 
3udgment-3  a  LJ  119~A  WN  1906  P  68 
col  1264  P  I. 

21  Notice  to  decree- holder— Duty  by  ap- 
pellant to  be  present  on  the  day  fixed  for 
bearing- 17  Uhl  col  1930  P  II. 
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22  Not  nccossary  when  wrong  worda 
inndvcrtently  used  in  judgment  in  doa- 
cribing  property  in  suit- CorrecLious  may 
be  made  on  npplicalion— 40  P  L  R  1908  col 
1481  P  I. 

28  Of  order  by  Lower  Court  after  appeal 
—Jurisdiction  — M  M  L  J  321  col  1329  P  1. 

24  Of  judgmc;.t  after  90  days  on  half 
stamp— 2  O  0  tH)2  col  135  P  I. 

25  Of  jiidgm.  ijt--App!icution  hi  minors 
fcr--3  O  C  316  col  1745  P  I, 

26  Of  judginor.t  — Application  to  havo 
award  filed— D.cree  not  in  terms  of  award 
—  Application  to  pass  a  decree  iu  terms  of 
award-5  O  C  27  col  J315   P  I. 

'27  Of  judgment--Before  the  judge  other 
than  one  who  delivered  judgment — 3  0  C  363 
col  456  r  II, 

28  Of  judgment— By  some  only  cf  sweral 
defendants— Power  of  c.urL  to  reverse  decision 
as  regards  jjersons  not  par  lies  to — Application 
for  revieiu. 

Held,  that  section  544  of  C  P  0  XIV  of 
1882  does  not  apply  to  applications  for  review 
and  a  Court  is  not  empowered  to  modify  or 
set  aside  a  decreetor  order  on  the  application 
for  review  filed  by  some  of  the  parties  who 
did  not  file  such  application.  GULLA  v, 
MOTA.     47  P  R  J904. 

29  Of  judgment  — Jniisdidion  of  Divisional 
Judge  to  revieiD  his  judgment  after  it  lias  been 
upheld  on    oppeal  tn  the  Chief  Court. 

He Zd,  that  the  Divisional  Court  was  not 
competent  to  review  the  judgment  passed  by 
it  after  the  eame  had  been  dealt  with  on  ap- 
peal by  the  Chief  Court.  5  W  R  59  (F  B.)  12 
G  L  R  64,  7  W  R  366,  32  P  R  1696,  59  P  R 
1900  referred  to.  JAGAN  NATH  v.  DEVI 
DAS.    25  P  R  1804. 

80  Of  judgment  — Jurisdiction  to  try  ques- 
tion of  competency  of  Court  granting.  5  0  0 
104  col  1434' P  II. 

31  Of  judgment t  new  and  important  mattet 
discovered—  Due  diligence. 

A  applied  for  review  of  the  judgment  oa 
the  ground  of  the  discovery  ot  new  and  -m 
portant  evidence  consisting  ol  an  old  release 
deed  executed  by  one  of  his  ancestor  and 
stated  that  the  deed  vs^as  discovered  v/hen  ha 
happened  to  dust  one  of  the  four  or  five  books 
in  a  shelf  in  one  of  the  only  two  rooms  in 
bis  house. 

Held,  A's  statement  did  not  prove  duQ 
diligence  as  the  place  from  which  the  docu- 
ment was  discovered  was  not  an  unnatural 
place  to  search  for  the  document  and  as  the 
document  was  of  very  great  importance,  the 
application  should  be  dis-rt' issed.  31  B  81,9 
B  L    R   61    referred    to.     HA'JIMaL    DHA- 

r.iAL  u.  bhojanmal.    2  S  L  R  86  (F. 
B) 

32  Order  rejecting  application  for  is  final 
AWN  1904  p  130  col  1346  P  I. 

33  Powers  of  cot-rt  in  revieio. 

The  defendant  was  ordered  to  pay  -Rs-  40 
as  costs.  On  his  application  for  review  of 
the  order  as  to  costs  he  was  directed  to  pay 
over  Rs,  100  additional  to  the  plaintiff, 
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Held,  that  in  the  al)Sonc6  of  any  appVi- 
cation  for  review  by  tbo  plaintilT  the  order 
of  tho  Court  wAsiClha  vires.  MUHAMMAD 
ALI  V.  MuRsavimat  SAUDAII  UHGA^I.  73 
P  LR  1901. 

34  Power  of  a  Divisional  Judge  to  review 
order  of  s.nolhor  Divisional  Judge.  82  P  R 
lUOG  col  IGSS  P  I. 

35  Power  of  Lnoer  Court  to  review  Us 
wrong  order  — Inlet fctcvce.  by  High  Court. 

A  Court  which  lias  dealt  with  a  suit 
under  a  wrong  section  has  power  to  review 
and  pet  aside  its  order  for  sufficient  reason. 
The  High  Court  will  rot  iiilcrfero  under 
BBOtion  C^2,  Civil  Procedure  Code,  where 
the  lower  C'oait  has,  iu  so  soiling  aside 
its  '  previoua  order,  arrived  at  the  right 
result,  Ihcugh  it  purported  to  net  under 
a  wrong  provia'on  of  the  Code.  BOL 
LAPRAGADA  NARvYANA  POW  v.  l^L- 
LA  FRAG  A  DA  JaNaKI  RAMI  AH  GARU. 
31   M,  414. 

86  Power  of  Small  Cause  Judge  to  review 
an  order  by  his  predecessor  dismissing  an 
application  for.     G3  P  R  1905   col;  1GB9  P  I.^ 

37  Privy  council  reviewing  findinga  iu 
appeal,  where  question  of  fact  involved 
legal  considerations  in  every  point  in  the 
reasoning  process  though  fiLdings  of  Icdian 
Courts  were  coLcurreut.  12  G  W  N  1095 
col:  988  P  II. 

38  Punjab  Courts  Act  S.  70  (a)  (b)-Exe- 
cutiou  proceedings.  170  P.  L,  R.;  1903  col  ; 
1323   P  I. 

39  Pui  jab  Courts  Act  S.  70  (1)  (a)  - 
Order  rtjtcting  petition.  31  P.  L.  ii.,  1903 
col  :  1155  P  I. 

40  Questions  already  decided,  propriety 
of  re-opening.     41   P  L  R  IOCS  col:  1821  P  II. 

41  Refusal  by  a  single  Judge  of  High 
Court  to  review  appeal— Judgment  of  Divi- 
Eional  Bench,  whether  appealable.  9  0  ^Y 
N  502  col   15(>7    P  II. 

42  Rigbt  to  challeng-*  validity  of  decree 
in— Res  judicata.     2GLJ    508  col   6G7    F  II. 

43  Second  application  for— Disagreement 
of  the  Civil  and  the  Revenue  Courts— Sufli 
oient  cause  fcr  delay.  9  P  R  1905  Rev.  C5 
P  L  R   lOOGcol  1C90    P  I. 

44  Time  occupied  iu  application  for — 
Admission  of  appeal  after  time — Limitation 
— Di&crct  oa  of  Court  wh"n  liable  to  review  or 
appeal.     1  L  B  R  1100-20  p  3i3  col  I72G  P  1. 

45  When     Qianted  — Surprise- Frt^ud. 

A  new  trial  should  not  be  lightly  grant- 
ed, especialy  where  there  is  no  fraud  or  su 
prise,  and  tho  ground  alleged  is  tho  dis- 
covery of  a  new  docum^.nt  which,  but  for  the 
neglect  ofthepaity  claiming  the  new  trial 
could  have  been  found  before.  TURN  BULL 
&C0.  V.  DUV.^L,  6  OWN  809;  PC- 
Revision. 

1  Appeal  —  Order  dismi.-sii  g  opplicatiou 
to  have  sale  set  aside- Qaostion  rel.iting  to 
execution  of  d.cice.     5  0  C  '^11   col    lOOG  P  I. 

2  Appeal  —  District  Judge  in  a['peal  iu 
rent  cases  — Appellate  Ccuri's  order  directing 
Oiyii  Coiut   to   receive   plaiut  llrst  rtturued 
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by  it  for   progontation  to  Rent  Court.     5  0    0 
332    ool    14G1    P  II. 

3  Terras  printed  on  voucher?  and  bills  aa 
to  interc8*-Implied  agrecmr^-it —Discretion  of 
Court.     55  P  H  1901    col  H8'J    P  I. 

4  Court  of  Wards-Matarial  irregularity — 
Extinguishmont  of  right  of  occupancy  by 
tenant  dying  without  heir.s  3G  P  L  R  1901. 
See  PupjibAob  XVI  of  1687  Tenancy  Acb 
No  71. 

5  Jurisdiction — High  ''ourt — Civil  Pro. 
Code  S.  G22-Dccree  M  L  J  1901  p  303  col 
1G35    P  I. 

6  Jurisdiclion-Decrea  holdor—ExecutiOQ 
of  decree.     2i  M  3U  col    1554    PI. 

7  Acquiescence,  question  of,  whether  good 
ground  for  rt'vhiou.  31  P  W  R  1908  See 
Punjab  Acb  XVIII  of  1884  Courts  Acb 
No  91. 

8  Agreement  of  parties  cannot  authorize 
a  superior  Court  to  revise  a  judgcmenb 
of  an  inferior  court  in  any  other  mode 
of  proceeding  than  that  which  the  law 
prescribes.     9  0  W  N  95G  col  G8  P  II. 

9  Appeal  to  High  court  treated  as  au 
application    for.     3  A  L  J  119  col  12G4  P  I. 

10  Appeal  treated  as  — Reason  for — Sub- 
stituted service.  4G  P  L  R  1902  col  121G 
P    I. 

11  Application  against  order  rejecting 
application  for  execution  against  surety. 
72  P  R  1002  col  1155  P  I. 

12  Application  by  owner  ejecting  to  sala 
of  property  in  execution  of  decree,  order  iu 
appeal  on  — Memorandum  of  appeal  to  High 
Couit  treated  as  petition  in  revision.  A  W 
N    190G  p  62  col  11?3  P  I. 

13  Arbitration — Award— Decree  on  judg- 
ment in  accordance  with  an  award  —  Re- 
ference by  guardian  ad  litem  of  a  minor 
without  leave  of  court  —  4  P  R  1907  col 
120G   P  I. 

14  Arbitration  cases  —  Award--Pinality 
of— Appeal.     120  P  L  R  1902  col  1706  P  1. 

15  Arbitration  --  Decree  in  accordance 
with    an  award.     92  P  11  1903  col  1098  PI. 

16  Chief  Court's  powers  of — Practice — 
Older  rejecting  petition  uudcr  S  33G.  GP 
C  8  P  R  1903    col  1155  P  I. 

17  Chief  cjurts  power  to  interfere  on 
qucs'io'  3  other  than  that  in  respect  of  which 
applicitiou  for  revision  was  admitted.  65 
P  R  1907  S'Q  PuMJib  Act  XVill  of  1834 
Courts    Act  No  75. 

18  Civ  1  cases-Act  XIX  of  l.-^H  S  1,3 
and  4— Rec'ification  of  mistake  by  succes- 
sor of  Judge  who  passed  tl  e  order.  138  P 
R  1906-1.6  PL  R  1903  cjI  52  P  I. 

19  Civil  cases— G  P  CS  295-- Execution 
of  decree— DLsmiBsal  cf  application  on  dato 
fixed  for  passing  of  order.  32  P  L  II  1904 
col  1450  P  1. 

20  Civil  cases— C  P  C  S^  521  and  52?— 
Arbi'ration  —  A  ward --F  inalit  y  of--Appcal, 
35  P  L  R  1904  col  1C98   PI. 

21  Civil  cases— G  P  C  Ss  521  and  523— 
Jurisdiction  of  Small  Causes  Court,  38  P  L  R 
1904  col  1374  P  II. 
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22  Civil  case8--0  PCS  522— Arbitralion— 
Award— Application  to  flio- -Objoctioaa  to 
filing    of.     38  P  L  R  1900  col  1707    P  I. 

23  Civil  cages— Custom  —  Pro  emption— 
Findings  of  fach-Qaostion  whothor  oatea- 
siblo  raorlgago  i9  in  reality  a  mortgage.  101  p 
L  U  1908  Son  Fui'jib  Act  XVIII  of  188l 
Courts    Act    No  82. 

24  Civil  cases— Jul gmonfc  of  appellate 
court  not  complying  wilb  the — Requisition 
of  luw,     153  p  L  R  190G  col  1683  P  1. 

25  Civil  cases  —  Limitation  Act  S  23  — 
Suit  for  custody  of  wife— Tbird  barbouriog 
wife— 14  p  L  U  1903  col  1802  P  I, 

26  Apiilicaiion  for  revision— Copy  of  dec- 
ree or  judgment  not  necessarily  to  be  filed  in 
Court— Limitation. 

Ileldf  tbat  in  tho  case  of  a  revision-peti- 
tion, no  copy  of  or  judgment  inlpugned  is' 
by  law,  rendered  necessary  as  annexure  to'tbe 
petition.  MEHaR  SINGH  v.  GURBA.OHANA. 
H6  P  L  R  1906=74  P  W  R  1907- 

27  Civil  cases  —  provincial  small  cause 
court  act  S  25  Suit  by  beir  for  dividends 
due  on  sbares  standing  in  tbe  name  of  bis 
ancestor  Cause  of  actioa.  IG  P  R  1904  col 
2208  P  II, 

28  Civil  case  — Provincial  Small  Cause 
court  Act  S  25  Suit  by  beir  for  devideuds 
due  on  sbares  standing  in  tbe  name  of  bis 
Bnce^tor.     113  P  L  R  1903  col  770  P  I. 

29  Civil  oasea  — Punjab  Courts  Act  S  40  — 
Jurifcdlction — "Decree  involves  directly  some 
claim  to,  or  question  respecting  property  of 
like  vlaue."    19  P  L  R  1907  ool  208  P  II. 

SO  Civil  cases— Punjab  Courts  Act  s  70 
(1)  (a)— Order  rejecting  petition  under  s.  336 
C  P  C-31  P  L  R  1903    col  :    1155  P  I. 

31  Civil  cases— Punjab  Courts  Act  s.  70  (1) 
(a)  and  s  3— Suit  to  declare  that  plaintiff  is  the 
sole  oior.er  of  an  orchard  on  a  pariition  of  thi 
village  shaviilat-Act  XVII  of  18S7,  Ss.  116  & 
158- Question  to  enforce  entry  in  [luajibularz — 
Question  of  mode  of  dsvision  and  not  of  title- 
Land  suit  — Appeal, 

A  sued  for  a  declaration  tbat  a  certain 
orcbard  in  tbe  village  shamilat  was  planted 
by  bim  alone  at  bis  own  expense,  and  tbat  he 
was  in  sole  possession  thereof  without  making 
auy  cla^m  legarding  the  land  under  the  or- 
cbard,  or  the    shamilat   as  a    whole. 

Held,  that  the  suit  was  not  a  land  suit 
within  the  meaning  of  S.  3  of  the  Punjab 
Courts  Act,  1884  and  hence  no  appeal  lay  by 
right. 

On  the  partition  of  a  joint  holding,  the 
question  whether  tho  garden  having  been 
planted  on  a  part  of  the  common  land  by  the 
plaintiff  by  bis  own  iudividui'i  labour,  and  at 
bis  own  cost,  should,  or  should*  not,  accord- 
ing to  tho  rule  laid  down  in  the  viilago  ad- 
ministration paper,  be  allotted  to  the  plain- 
tif!  at  partition,  is  a  question  relati;  g  to  the 
mode  of  making  tbe  partition  v/ithin  the  pur- 
view of  cl  (b),  S.  116  of  the  Put  jab  Land 
Reveiiue  Act  of  1884,  and  should  bo  decided 
by  the  Hevcnue  officer  under  S.  118  of  the 
i^ct.    it  is  not  one  relating  to  the  title  of  the 


Rovieion    (Conid) 

property,  and,  as  such,  excluded  from  the 
cognizanoo  of  Civil  Courts  under  cl.  (18)  of  8. 
158.  DEVI  DIAL  u.  AHMAD  KHAN.  4P 
R1908  -14P  W  R  1908    91?  L  R  1908 

32  Civil  cisoa  — Pnnjiih  Courts  Act  s.  70 
(1)  (a)  -Material  irregularity— Ignoring  thg 
elToou  or  docui'\c:;f;.  '^.q  p  r.  n  1905  -;^  p-j,|; 
jab  Act   XVlIIof    1881     Courts     Act   No   GO. 

33  Cioil  cises— Punjab  Courts  Act  (XVIlI 
of  ISSi)  as  amended  bij  Act  (XKV  of  1899) 
Section  70  la),  (b)  —  lieoision-I>iterlccutory  order 
-Civil  Procedure  Code  {Act  XIV  of  1882),  Sec- 
tion 372. 

On  the  death  of  a  female  plaintiff,  her 
son,  as  heir,  and  her  mother  as  assignee  from 
her,  separately  applied  to  ba  substituted  aa 
plaintifi  in  the  place  of  the  deceased.  The 
mother's  application  was  rejected  and  her 
appeal  against  the  order  r«jocting  her  peti- 
tion was  dismissed.  Before  any  order  waa 
passed  on  the  son's  application  the  Court 
ordered  the  suit  to  abate,  but,  on  a  subsequenfc 
application  by  the  mother,  allowed  her  and 
the  son  to  represent  the  deceased  plaintiff. 
On  revision  under  section  70  (a)  and  (b)  of 
the  Punjab  Courts  Act  of  1884  as  amended  by 
Act   XXV  of    1899, 

Held,  that  clause  (b)  deals  with  decreea 
only  and  was  not  applicable  to  the  case.  The 
Court  declined  to  interfere  under  clause  (a) 
on  the  ground  that  the  question  involved  waa 
one  of  procedure  and  not  vital  to  the  merits. 
MUHAMMAD  JI  v.  MUSSAMMAT  SAHIB 
NUR,    12PLR1904 

84     Civil   cases— Punjab   Courts   Act   s.    70 

(a)  (b) — Execution  of  decree — Land  suit- 
Costs  allowed  to  defendants.  196  P  L  R  1905 
col  :    1028     P  II. 

3,5  Civil  Cases--Pur  jib  Courts  Acts.  70 
(1)  (b)— Limitation  not  pleaded,  barred  claim 
decreed--Matetial  irregularitv.  27  P  R  1908 
-142  PL  R  1908    col:    1721  P  I. 

36     Civil  cases— Pun  3  vb   Courts    Act    s.    70 

(b)  — Question  of  law— Mortgage  in  good  faith 
and  for  consideration.  6  P  L  R  1906  See 
Punjab    Act  XVIII  of  1884    Courts  Act  No  92. 

87  Civil  Cases  —  Punjab  Tenancy  Act 
S.  84  (5)— Discretion.  144  P  L  R  1903  See  Pun- 
jab Act  XVI  of  1887   Tenancy    Act  No  87. 

88  Quantum  of  evidence — Queition   of  fact. 
The  Chief  Crurt  will  generally    refuse    to 

exercise  its  powers  of  revision  in  ciyil  cases 
on  questions  of  fact,  when  there  is  evidence 
on  record  which  the  lower  Court  has  consi- 
dered. It  cannot  be  said  that  the  lower  ap- 
pellate Court  has  committed  a  material  irre- 
gularity merely  because  in  may  possibly  have 
come  to  a  wrong  conclusion  in  weighing  the 
evid9Dce.  9  P  R 1894  followed.  AYA  RAM 
t;.    KARM    NARAIN,     208    P  L  R  1908    . 

89  Civi  cases— Question  of  law  —  Acquies- 
cenoe— A  liecatiou  by  sonless  proprietor.  100 
PL  R  1908  See  Punlib  Act  XVIII  of  1884 
No  91. 

40  Civil  cases— Regulation  XVII  of  1806 
S.  7— Material  irregularity— Suit  for  poa- 
session.     157  P  L  R  1906  co).  711  P  I. 

41  Coikctor's  order— Appeal   from  ordiif 
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of  collector— Land  Acquisition  Act  Soctiona 
18  anil  35.  1  L  B  R  l'JOO--1902  p.  132  col: 
217G    P.    I. 

42  Componeation  money  paid  to  Hindu 
widow  — Reversioner's  application  for  refer- 
ence to  Civil  Court -Power  of  High  Court 
to  interforo  in  revision.  12  G  W  N  1039 
col.  8G3  P  I. 

43  Court  hag  no  jurisdiction  to  allow 
guardian  to  spend  ward's  property  after 
termination  of  guardiouslaip -- No  appeal 
against  such  order — Appeal  cotivurtcd  into 
revision  petition.  17  M  L  J  199  col  :  1099 
P.   II. 

44  Decreo  on  judgment  in  accordance 
with  an  award.     88  P  H  1902  col.    1705  P  I. 

45  Deducation  of  time  rcqui.gite  for 
oblaining  copies  of  the  juJgment  aiid  decree 
of  the  Lower  Appellate  Court.  20  P  R  1907 
col.    1761  P  I. 

46  Deducation  of  time  requisite  for  ob- 
taining copies  of  the  judgment  and  decree 
of  the  Lower  Appellate  Court  —  Right  of 
reversioner  to  question  such  alienation.  114 
P  R  1907— Se«  Punjab  Act  XVIII  of  1881 
No.    80. 

47  Dismissal  of  application  on  date  fixed 
for  passing  oi  order.  52  P  L  R  1901  col  ; 
1530   P    I. 

48  Dismissal  of  application  for  default 
— Power  of  Chief  Court  to  restore  the  appli- 
cation.    97  P  R    1907  col.  18G3  P  I. 

49  Dismissal  of  first  application  for 
maintenance — Whether  it  is  a  bar  to  second 
application  on  same  facts— Where  substan- 
tial justice  has  been  done  by  the  Lower 
Court,  whether  High  Court  will  interfere  in 
revision,  14  B  L  R  259— S«e  Res  judicata 
(wbetber  it  bars  any  proceedings  by  general 
piinciple). 

50  Fiudiug  on  one  issue  oven  when  suf- 
ficient does  not  preclude  a  court  from  deter- 
mining the  other  issue  raised — Interference 
with  exercise  of  jurisdiction.  121  P  U  1907 
—  See  Appeal. 

51  Ison  compliance  with  the  provisions 
of  Act  XIX  of  1811— High  Court's  power 
of.     34  C  929  col.   54  P  I. 


52  Objection  taken  for  the  first  time  on 
revision.     13  M  L  J  426  col  1G19  P  II.  [ 

53  Omission  of   court  to    consider    all  the 
materials  on    the    record  — Material    irregula- 
rity ignoring   the   effect  of   document.     106  P  ' 
R    1903.     See     Punjab     AoJ;     XVIU    of    1885 
(courts  act)  b.  70   (1)  (a)  No.  GO. 

54  Order  directing  private  award  to  be 
filed.  Finality  of  such  order.  1  P  R  1908  col 
1712  P  I. 

55  Order  of   dismissal  of  appeal,   applica-  ' 
bility  of  Revision,   proper    procedure.     8  O  C 
261  col  1267  P  1. 

56  Order -Revision- retiiion  to  High   Court,  i 
whether  lies  — Appeal. 

An  order    under  S.  312,    0  P  G,  or  one  re-  ! 
fusing  to  set  aside  a  sale  under  section  310  (a)  j 
C  P  G  is   appealable  uader    section  583  of  the 
0  P  Code,  and  a  revision  petition  to  the  High 
Court  does   not  lie   from   such  order   iu   the 


Revisioa    (Could  ) 

first   instance.     VRMCA    PILLAI  v.    MARU- 
DAJA  PILLAI.     4  M  L  T  96 

67  Order  under  section  19,  Indian* Arbit- 
ration Act  1890--Chief  Court'd  power  of  — 144 
P  R  1908  col  425  P  II. 

(Read  141  for  145  P  R  1908). 

58  Other  remedies— Open  to  aggrieved 
party  — High  Court  whether  will  interfere,  5 
A  L  J  297  col  398  P  I. 

59  Power  of  Board  of  Revenue -Execu- 
tion of  decree.  AWN  1905  P  119  col  1919 
P   II. 

60  Power  of  Chief  Court  to  discuss  and 
draw  inference  of  fact  from  evidence.  16  P 
L  R  1905—40  P  R  1905  col  741  P  II. 

61  Power  of  Chief  Court  to  revise  fiodinga 
on  facte  relating  to  question  of  jurisdiction 
12  P  R  1907  col  1338  P  I, 

62  Power  of  Chief  Court  to  interfere  on 
questions  other  th'xn  in  respect  of  lohlch  the 
applicatiod,  loas  admitted. 

Held  that  under  clause  (iii)  of  the  provi- 
so to  section  70  (1)  (b)  Punjib  Courts  Act 
1884,  the  Cliief  Court  can  n-jt  exercise  its 
revisionaJ  powers  except  in  regard  to  those 
pointg  in  respect  of  which  the  npplication 
under  S.  70(1)  (b)  has  been  admitted.  05  1*  R 
1907.  See  for  other  facts  of  the  ciso  col  812 
P    II. 

63  Power  of  High  Court  to  revise  District 
Judge's  order  granting  sanction  to  prosecute 
jurisdiction.    6  O  G  2l6  col  1321  P   I. 

64  Power  of  High  Court -Illegal  exorcise 
of  jurisdiction— Revision.  33  G  487  col  1195 
P   I. 

65  Power  of  High  Court  to  revise  when 
other  remedy  is  open  to  petitioner.  28  A  72 
col  1138  P  I. 

66  Power  of  High  Coxirt  in  ^revision—  Ju- 
risdiclioii  — Revision  of  Civil  Court's  sanction 
to  prosecute— Criminal  Procedure  Code,  Ss.  105 
(6),  439. 

The  District  Court  sanctioned  the  prose- 
cution of  the  applicant  for  giving  false  evi- 
dence. He  thereupon  applied  to  tlio  Chief 
Court  on  the  Criminal  Side  to  revise  the  or- 
der of  the  District  Court  in  exercise  of  the 
powers  conferred  by  section  439  of  the  Cri- 
minal Procedure  Code. 

Held, — that  this  section  did  not  confer 
jurisdiction  to  interfere  with  the  order  of  a 
Uivil  Court.  Nazir  Hasan  v.  Dost  Muham- 
mad, (1903)  I  L  R  26  All  1  dissented  from.  In 
re  Chennanagoud,  (1902)  I  L  R  26  Mad  139; 
Kali  Prosad  Chatterjee  v.  Bhuban  Mohini 
Dasi,  (1903)  8  G  W  N  73  followed.  RAMZaN 
aLIu.  OPORNO  CHARAN  CHAUDRY.  4 
L  B  R  1907  P  188 

67  Powers  of  High  Court,  in  a  Small 
Cause  suit  to  exonerate  defendant,  against 
whDm  a  decree  has  been  passed  and  pass  a 
prefer  decree  against  another.  17  M  L  J  62 
col.  1361  P  I. 

68  Power  of  High  Court  to  disturb  a  find- 
ing of  fact  of  Lov>er  Court.  AWN  1905  p  77 
--27  A  531    col  770  P  I. 

69  Power  of  High  Court  to  exorcise  its 
jurisdiction   of   its   own    accord.     10  C  W  N 
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09   col    1352   P  I. 

70  ./'ower  of  High  Court,  to  iotorfcro  in, 
in  procoedings  against  ploador,  cominono- 
ed,  but  not  heard  and  drcidod  by  district 
Judge.     12  C  W  N  3SI-35    C  317    col  507  P  I. 

71  Anvor  of  High  C  )urfc  to  iutorfero  in, 
Willi  ordor  of  rcetoration— 17  M  L  J  225  col 
1457  P    I. 

72  7^0  5vcr  of  High  Court  whoro  nggriovod 
party  has  other  remedy  availabla.  35  C  120 
col  C3  P  II. 

73  /^)wcr  of  High  '"'ourb — Petition  for  re- 
vision— Without  making  applicotion  to  Full 
Bench.     4    M  L  T  325    cjI  431    P  II. 

74  7'rovircial  Small  Oauso  Court.  S.  25 
113  P  h  R  1903  col  770  P  I. 

75  i'unjab  Tenancy  Act  1887  S.  59  (4)-- 
Material  irregularity.  30  P.  L.  R.  1901— Sefi 
Pui.jib  Act  XVI    of"l887  No  71. 

76  Relation  between  pocvers  given  to 
High  Court  by  s.  25  Small  Cause  l  ourt  Act 
and  s.  6i2  il  PC  (1882)  5  A  L  J  295  A  W  N 
1903  p.  141  col.  771  P  I. 

77  Release  of  iudgraont  debtir  on  fioding 
a  surety  underiakir'g  that  he  should  apply 
to  be  declared  an  insolverit— Dismissal  of 
application       72  P  R  1902  cl.  1155  P  I. 

78  Remedy,  proper,  on  refusal  to  bring 
legal  rcpi'cseutalive  on  record  is  an  appeal 
and  not  au  application  for.  9  0  (J  354  col. 
1583  P  I. 

79  Revenue  cases— Appeal.  4  P  R  1908 
See  No.  31  supra. 

80  Revenue  cases,  — Financial  Commis- 
sioner's powers  of — Discretion.  5  P  R  1903 
Bev.  See  Punjab  Act  XVI  of  1887  s.  85  [5) 
No.   87. 

81  Rule  of  stare  decisis — Suit  for  custody 
of  wifo-Limi»ation.  14  P  L  R  1903  col :  1802 
P  1  No.  282. 

82  Sale  of  joint  immoveable  properly  in 
foreign  trrritoiy  by  order  of  British  Inscl- 
vency  Court-  Suit  for  refund  of  portion  of 
sale  proceeds  by  co  owner.-:,  a  suit  for  an  in- 
terest in  immoveable  property  not  cognizable 
by  British  Courts — Proper  remedy  was  by 
Euit  iii  court  having  jarisdiction — Not  a  fit 
case  for  revisioual  interference.  122  P  R 
1903  col.  427  P  I. 

83  Second  application  for.  45  P  R  1901 
col.  1308  P  I. 

84  Second  application  for.  49  P  R  1902 
col.  1048  P  I. 

85  Touts,  Judge  declaring  certain  persons 
to  be-Application  to  Division  Beech  of  High 
Court— Power  of  BeBch  to  revise  such  order. 
AWN  1909    p.  279   col    1567    P  II. 

86  Where  appeal  lies,  practice.  14  ML 
J  433    col  1621    P  II. 

(Read  14  M  i.  J  433  for  14  A  L  J  433). 
Revii'-ionai  Jurigdiction 

1  High  Court  —  Attached  property  — En- 
quiry in  to  applications  for  removal  of  at- 
tachment. 1  L  B  R  1900—1902  p  180  col 
1517    P  I. 

2  Nut  part  of  appellate  jurisdiction.  30  C 
986  cwla  2073  p  I   aud   15  P  II, 


I  Revival  of  Claim 

[  1  For  redemption  —  Mortgage  by  condi- 
tional sale  — Decree  of  sotllemont  Court  givirg 
proprietary   possession.     7    0   C  259  col    1959 

I  ^'  ^• 

2     Of  execution  of    procooding-Attachmeut 

'  -Intervenor's  objction —  Revival  of  execution 
j  —Continuation     of    proceedings — Decree    af- 
j  firmed  in  appcal-Amoudments    of.    4  O  C  333 
col  1405  I'  II. 

8     Of     lost     rights— Inheritance — Son    of 
divorced  wife—Filial  relatione — Mxintena'  ca 
by  father-Budhist    Law.     1  L  B    11    1900-02 
p  ICl  col  249    P  II. 
lievivor  of  ©ixeciition. 

1  Application — Ex  cution  of  decree— Re- 
vival of  previous  application.  2  A  L  J  397 — 1 
C  L  J  381—9  C  W  N  GOl-15  M  L  J  258  -  27  A 
334  col  1992    P  II. 

RevocatioD. 

1  Of  arbitrator's  authority  — Reference  of 
dispute;  relatirg  to  partition  to  arbitration 
--Reference  mt-de — Kulo  of  Court — Death  of 
one  of  parties.  13  >I  L  J  311— 27  M  112 
col.  1573  P.  I. 

2  Of  gift— -Second  application  for  revision 
--Review.  45  P  L  R  1901  =  54  P.  R.  1901 
c>\.    1303  P.  I. 

3  Of  joint  will  — *•  Matters  direclly  and 
siibs'anliatly  in  issue^^ — Will,  revocatu:n  of — 
Hindu  ividuw,  lolll  ex  ciUed  by,  in  accord- 
ant'', ivith  hasband's  wish. 

The  plaintiff  was  the  widow  of  G,  who 
was  the  son  of  a  daughter  of  H  by  his  wife 
S.  H  died  in  1870  and  his  two  widows  S  and 
B  obtained  possession  of  his  villages.  S  died 
in  1885.  In  1887  P  sued  G  in  the  Court  of 
the  District  Judge  for  pos.scssion  of  B's  half 
share  in  the  villages,  on  the  allegation  that 
the  heirs  of  H  were  his  two  widows,  that 
ti-.cy  had  executed  the  will,  dated  the  21st 
Djeembar  1872,  io  favour  of  G  under  undue 
influeuco,  that  they  had  cancelled  that  will 
ect.,  ect.,  G  admitted  that  H  died  leaving  his 
two  widows  as  his  heirs,  but  alleged  that  the 
widows  had  ex;cu'..ed  the  will  in  his  favour 
iu  accordance  with  the  verbal  will  of  H  that 
he  was  entitled  to  possis^ion  under  the  will, 
&c  ,  &c.  The  District  Judge  framed  among 
others  the  following  issue;  — (1)  Did  II,  prior 
to  his  death,  express  a  vA'isb  that  his  witiuvvs 
should  execute  a  will  in  G's  favour  of  big 
estate.  (2)  V.  as  tie  will,  dated  the  21st 
Leccmbcr  1872  executed  with  IPs  wishes  or 
was  it  executed  without  his  au'hcrity.  (3) 
Did  P  and  S  revoke  the  aforesaid  will  and 
could  they  legally  do  so.  The  District  Judge 
dismissed  the  suit  in  January  1888,  holdii/g 
that  H'prior  to  his  death,  had  vei billy  expres- 
sed a  \vish  that  his  widows  should  tx  cu'o  a 
will  in  favour  of  G  of  his  estate,  that  the 
will,  dated  the  21st  December  1872,  was 
executed  by  the  widow  in  accordance  with 
such  wish,  and  that  the  widows  did  not 
revoke  that  will. 

B  died  in  1R95  and  G  in  1896.  The 
plaintiff  claimed  as  his  widow  sued  the 
dffaudantfl,  who  claimed  under  a  deed  of  gift, 
dated  the  15th  September    1890,  execated    by 
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B  for  possession  of  B's  half  share  in  tho 
villages  on  tho  allegation  that  in  his  lifetimo 
H  expressed  the  wish  that,  after  his  death, 
bis  two  widows  S  and  B  should  have  posses- 
sion of  t,na  vilhiges,  and  that  as  oaoh  of  th'jm 
should  die  G  should  take  her  share,  that  on 
the  21st  December  187"2  both  tho  ^idow?,  in 
accordance  with  the  wish  of  tlieir  husband, 
executed*  a  will  in  favour  of  G,  who  under 
the  will  on  U's  death  succeeded  to  her  half 
share.  The  defendants  denied  that  //  had 
expressed  any  such  wish  as  was  alleged  by 
the  plaintiff,  that  his  wisli  was  not  binding 
on  his  widows,  and  that  B  had  revoked  the 
vrill    in  1890. 

Held,  that  the  detemination  of  the 
questions,  whether  11  expressed  a,'  wish  that 
tho  widows  should  execute  a  will  in  Q's 
favour  and  whether  the  will,  which  they 
executed,  wo.s  executed  in  accordance  with 
such  wish,  was  material  and  necessary  for  the 
right  decision  of  the  previous  suit,  and  those 
questions  were  consequently  "direotly  and 
Bubslantially  in  issue"  in  that  suit. 

Held,  therefore,  that  in  the  second  suit 
the  matters,  whether  //  had  expressed  a  wish 
that  his  widows  should  execute  a  will  in 
favour  of  G,  that  the  will  which  tho  widows 
had  executed  was  executed  in  accordance 
with  such  wish,  and  that  the  widows  had  not 
revoked  the  will,  were  matters  which  the 
Court  was  prohibited  by  section  13,  Civil 
Procedure  Code,  from  trying,  by  reason  of 
the  decision  of  the  District  Judge  in  the  for- 
mer  suit. 

It  having  been  found  that  the  property  in 
suit  was  the  separate  and  divided  property 
of  H,  which  by  custom  his  widows 
bad  power  to  alienate  by  way  of  "  sale, 
mortgage  or  gift  "  held  that  B  was 
competent  to  revoke  tba  will,  dated  tho 
21st  December,  1872,  that  Iha  will  was  not  the 
will  of  H  but  of  the  widows,  and  that  tho 
fact  that  it  was  executed  in  accordance  with 
H's  wish  could  not  miki  it  his  will.  KISH- 
AN  D.aYaL  and  others  v.  M  U  S  T  T. 
CHAMPA    KUAU.     4  O  C  145- 

4  OJ  letters  of- Probate  and  Administration 
Act  (V  of  1881)  Section  50  (5)-Revocation  of 
letters   of  adminiatration. 

Mere  failure  to  file  accountG  within  the 
epecified  time  is  not  sufficient  to  revokojlattera 
of  administration,  it  must  be  established  that 
the  persons  to  whom  iho  grant  was  mida  hag 
wilfully  and  withoui;  reasonable  cause  omitt- 
ed to  exhibit  tho  invontory  or  account.  It  is 
not  sufficient  that  tii-j  inventory  or  ac0)unt 
should  be  iucoiicct,  it  mu.-t  be  untrue 
in  material  respects.  GOKQLDxS  PA  It- 
BHUDAS  u.  PULlrSHOTTA.M  VISHNUDAS. 
4  B  L  R  979. 

5  Of  letters  of  administration-High  Court 
to  extend  letter  origiiially  granted  by  a  Dis- 
trict Judge  beyond  tho  Jurisdiction.  37  P  L 
R  1902—1  PR  1902— col  UG5  P  II. 

6  Of  probate  — Waste  by  ex  cutor— Surety 
— Right  of  surely  to  be  discharged  — Revoca- 
tioa    of  probate.     52    q    U    rJ02--89   P   L    U 


Rovocation    (Contd.) 

1902  col  529    P  I. 

7  Of  probate--An  order  pafjqf^d  on  an  ap« 
plication  praying  for  tho  revocation  of 
Letters  of  Administration  presented  to  tha 
court.     8  C  W  N    74B    col  898    P  I. 

g  Of  prol)ato--Uevocation  of  probate-Just 
Oaus€-0mis-iio!i  to  file  account.  4  13  L  H 
637— 2G  B  792  col    519    P  I, 

9  Of  probate — Probate  and  adminisiration 
Act  (V  of  1881)  H.  50,  GOWN  912  col.  519  P  I 

10  Of  probate  -Uevocatiou  of  prohato. 
5  C  W  N  377  col.  522  /'  I. 

11  Of  reference  to  arbitration  -A ward-- 
Grounda  for  revocation  of  rofereticc--Arbi- 
trator  having  acted  as — Arbitrators  indebted- 
ness Lo  a  party — Misconduct,  29  C  278  6  0 
W  N  235  col.  17M  P  I. 

IS  Of  subvii'ision  to  Arbitration  -  Revoca- 
tion of   reference'. 

In  the  absence  of  a  good  c\u^e,  a 
submission  to  arbitration  caonou  l»e  revoked 
by  any  party  to  the  reference. — 12  M.  1.  A. 
112,  followed. 

It  may  be  revoked  in  case  of  proof  of 
arbitrator's  fraudulent  c^^l'usion  with  tha 
opposite  party.  BAN>lDH\!t  v.  SITaL 
PhaSaD  A.  VV  N  1908  p.  253--20  A. 
13  =  3  A    L.   J  ,  613 

14  of  Will  -li'V  cifton  of  will  not  with- 
standing the.  promiae  of^not  ex''cuiing  another 
— Hindu  widuio,  deoise  by  husbivd  in  favour 
of  —  Widow^s  estate 

Tho  plaint  ff,  claiini'g  f.)  be  the  nearest 
reversionary  heir  of  (i.  S.,  sued  P.  K.  hia 
widow,  and  her  non  in  -Itiw  to  obtain  a  d?c!ftra- 
tiou  that  a  mortgag<?  eXLCUied  by  the  furmec 
in  favour  of  the  ia't>r  i^'  respect  of  her  hu3« 
ba-id's  property  was  made  wiihout  legal  ruceq- 
sity  and  v/a?,  tliercforp,  void  h.yond  h-.r  lifd 
time.  Ho  alleg-^d  ih.it  n  ;r  huVniid  promisod, 
byawillinhis  pU;  .tin's  favour  i-mi,  to  givo 
tho  property  to  any  or.o  whicn  ho  could  not 
revoke  by  a  subsequent  will  in  favour  of  tba 
widow  and  give  ino  property  to  her  Tho 
defendant  pleaded  absolute  estate  of  tho 
widovv  under  tho  will  and  her  pow-.r  of 
alienation. 

Held,  that  a  tts'ator,  although  l.o  t^ro- 
mised  not  to  give  Iho  prop  tty  lo  ai.yono 
else,  was  competent  to  givo  it  <j  whom  ha 
pleased,  and  could  foe  that  purpose,  revoke 
his  first  will.  , 

Hdd,  that  tho  question,  whether  a  Hind.i 
widow  has  acquired,  under  a  devise  by  her 
husband,  a  largei  estate  than  a  wid  >w'rf  (state 
and  is  to  be  decided  upon  the  terms  of  tha 
dovisr,  and  not  upon  the  merj  absence  or 
otherwise,  in  the  will,  of  express  Imguiga 
such  as  will  ordinarily  c  ea  e  an  ca  ate  o£ 
inheritance.       liA^ANT     SlISGH    v.     MUNA 

KUAK.  20C227. 

15  Of  will-  l^esumption  of— N:)  presump- 
tion as  to  will  being  revoked  if  not  found  at 
testator's  death  m  his  possesbion — 13  ML  J 
135.     See  Presumption — Will. 

Reza  Miilxiat. 

X  M:anin(jof—H:~a  Mi'hiat,  meaning  of — 
Grovc-lcvldL'r—ScULonicni  deGne—Wajib  ul,-ar0t 
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Revooation    (Contd). 

Held,  Oifti  the  term  "  Hoi'A  Milkiat  " 
means  a  proprietary  or  uiid^r  proprietary 
title  in  a  email  plot,  of  land.  SHEO  DAYAL 
SINGH   V.   SUK.AJ  KUMAll.     II   0;  C    164- 

Right8-Of  Suit. 

1  Dispute  as  to,  to  occupy  or  possess  land 
not  covarod  by  a  grant  or  lease  or  in  re» 
Bpoct  of  which  no  d(  claration  has  been  made. 
1  Tj  B  R  ] 900  05  p  IG   col    1437  P  II, 

2  Of  appeal  against  order  refusing  to 
readmit  an  appeal  — Right  of  appeal  against 
order  dismissing  an  appeal  for  default.  1  L 
B  R  1900-02  p  18B    col    1G57  P  I. 

3  Of  appeal  by  principal— Right  of  appeal 
— Suit  by  agent— Wrong  person  as  plaintiff- 
Substitution  of  plaintiff.  4  L  B  R  1907  p.  95 
col.  371  PI. 

4  Of  auction  purchaser  — Distinction  be- 
tween decree-holding  purchaser  and  other 
purchaser— Sale  in  execution  of  decree.  1  L  B 
n  1900-02  p.  22  col.  884  P  II. 

5  Of  descendants  of  collateral  suit  for 
pre  emption  by  collaterals  — Waiver  of  right 
to  contest  alienation.  55  PL  R  1903,  15  P  R 
1903  col.  822  P  I. 

6  Of  each  collateral— Adoption  by  child- 
less proprietor — Suit  for  possession  egainst 
adopted  son.;  51  P  L  K  1903  col  743  P  II. 

7  Of  oldest  child —Claim  of  eldept  son  to 
one-fourth  share  of  the  general  joint  estate 
on  the  death  of  the  mother,  when  the  father 
marries  pgain,  1  L  B  R  1900-02  p.  24  col. 
246  P  II. 

8  Of  minor  brothers  — Sale  of  ancestral 
property  by  brother  in  lieu  of  necessary  and 
antecedent  debts  of  father.  48  P  L  R  1908 
col  2094  p  I. 

9  Of  mortgage  to  redeem  sab  mortgagee  a 
person  having  an  interest  in  mortgaged  pro- 
perty -Of  joint  property  which  substquently 
bfcvnie  separate  property  of  mortgagor.  5  O 
C  3;-35  c   1  1798  p  TI. 

10  Of  other  party  than  executor  to  sue 
for  debts  one  to  estate  —  Mortgage-deed 
wi'oh  forfeiture  clause.     T  P   Act  not  ex  cutad 

—  Knle  of  English  Equity  Courts — (Mogglrig 
rights  of  redemption  1  L  B  R  1900  02  p  192 
col.  613    P  I. 

11  Of  pre  emption  -Right  of  widow  to 
dispose  of  family  property  subject  to  child- 
re's—  liight  of  pre-emption.  4  L  B  R  128  col 
266   P  II. 

12  Of  prior  aiid  subsequent  mortgagees— 
Saie  of  mortgaged  propnriy  without  redeem- 
ing   prior    mortgage  -Property,     m'^aniog    of 

—  Equity  of   redemption.     1  O  0  105   col    659 

P     i 

13  Revival  of  lost — Inheritance  sou  of 
div;>rced  wife  — Filial  relations— Maintenance 
by  father.  1  L  B  R  1900-02  p  161  col  249  p.  II. 

14  To  enhance  rent  —  Non-agricultural 
lease  —  Notice  to  quit  -  Termination  of 
tenancy  —  Damages  for  use  and  oocupation. 
42  p  L  R  1904-5  p  R  1904  col    842  p  II. 

15  To  pay  mortgage  -  Money  before  mak- 
ing of  ord-'.r  absolute  made  by  mortgagee- 
payment  of  after  time  fixed  by  Court.  5  0  C 
82  col    1785   p  II. 


Rights   of  suit    (Contd.) 

16  To  pue— Right-pauper  suits.  3  L  B  R 
1905  6  p  248  col  1631  p  I. 

17  Apporl— Z^ro  emption— Deci-ee  in  fa- 
vour of  pro  emptor  — i^ayment  of  purchase 
money  into  Court — Withdrawal  of  such 
money  by  Vendee— Effect  of.  16  P  R  1907 
col  801  P  II. 

18  Acquisition  of  —  Agreement  between 
landlord  and  tenant  -Validity  of.  33  0  186 
col   53     P  II. 

19  Alienation  of —  Landlord  and  Tenant— 
Right  of  occupancy.  Value  of  right.  34  P 
L  R  1904  See  Punjib  Tenancy  Act  XVII  of 
1887    no  51. 

20  Of  occupancy— G^aft^aii  lands  whe- 
ther occupancy  rights  can  be  acquired  in 
30  0  630   col    157     P  II. 

21  Transfer  of— Perpetual  lease  by  occn- 
pancy  tenant  — Subletting  by  occupancy 
tenant.     2  O  C  292  col    1987  P  II. 

22  Right  of  pasturage-Rights— Landlord 
and  Tenant— Legal  origin— Presumption  from 
enjoyment  from  time  immemorial  — English 
Law-8  C  W  N  425—14  M  L  J  p  152-31  0 
503  001927  P  I. 

23  Right  of  privacy— Invasion— Remedy 
—  Decree,  form  of— Privacy— Form  of  Right 
of  in  India-1  A  L  J  118  col  876  P  II. 

24  T^iglit  of  representation— Gu8tom~Suo- 
ce^sion— Son  of  a  predeceased  collateral — 
Mahommedan  Law— 50  P  R  1904—83  P  L  R 
1904  col   789  P  II. 

25  Right  of  repre^'entation — Gardezi  syada 
of  multan  District— Effect  of  entry  in  wajib- 
ul  arz  —  Estoppel  -  Purchase  of  property 
claimed.  119  P  L  R  1901  col  791  P  II. 

26  Widow  in  possession  of  self-acquired 
immoveable  property  of  her  husband  subject 
to  the  same  restrictions  as  if  the  property 
effected  by  such  a  widow.  103  P  L  R  1907 
col  771?  II. 

27  Shamilat— Right  of  purchaser  of  khe- 
wat  land-Orus  probandi.  113  P  R  1901-34 
P  L  R  1902  col  1954  P  II. 

29  Right  of  suit  — Privilege  — Words  spo- 
ken in  answer  to  questions  put  by  an  inves- 
tigating officer.  5  G  W  N  804-28  C  794  col 
889  P  II. 

80  Rigbt  of  suit — Suit  to  have  procession 
of  idcl  carried  along  a  public  street  — Custom- 
ary route.     11  M    L  J  1901    p  215  col    920  P  I. 

81  Right  of  suit— Alienation  of  ancestral 
property  — Right  of  son  belonging  to  Brahmin 
family— Question  on  alienation  by  father.  59 
P  R  1908  col  2108  P  I. 

82  Right  of  suit—  Alienation  by  male 
proprietor — Next  reversioners  right  to  sue 
for  setting  it  aside  in  the  presence  of  minor 
adopted  son.     56  P  R  1903  col  1669  P  I. 

83  Right  of  suit— By  adopted  son  — Right 
of  sons  born  before  the  adoption  of  their 
father  to  contest  the  alienation.  66  P  R 
1908  col    2093  P  I 

84  Rigbt  of  suit— By  sonless  proprietor — 
Assent  by  reversioner  after  decree  in  hia 
fnvour,  validity  of.  78  P  R  1908-138  P  W  R 
1908  col  2118  P  I. 

35  Right  of  suit -By  sonle?s  proprietor 
of  ancestral   immoveable   property  to  daugh- 
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Rights   of  suit    (Contd,) 

tors.     11  P  R  J908  col    2117  P  I. 

86  Uighfc  of  suit  — Fow(;r  of  mala  proprie- 
tor to  mako  gift  of  aricodtral  iinm  .>Vv.able 
property  with  the  consonfc  of  childless  sou 
to  daughter.     58    P  H    1908  col.  2117  P  I 

37  iiighfe  of  suit— By  widow  — (JoDBeiib  of 
nearer  reversioners — Iliglit  of  remote  rever- 
sioners to  contest  the  aliouation.  48  i'  H 
1908  col.  2120  P  I. 

38  Right  of  suit  — By  widow— Custom  or 
Hindu  Law  — Remote  reversioners  — Right  to 
sue  while  widow's  daughter  exists,  149  P  R 
1908  col.  2119  P  I. 

39  Bight  of  suit — By  daughter  of  ances- 
tral estate  inherited  from  hor  father  in  the 
absence  of  his  male  collatoral  sisters  — Right 
to  contest  the  alienation.  135  P  R  1908  col, 
2095    P   I. 

40  Alienation  of  ancestral  debutter  pro- 
perty by  father  and  uncle  in  a  joint 
Hindu  family  — Right  of  a  member  to  sue 
to  set  aside.     33  C  507  col  1144  P  II. 

41  Arbitrator — Fo-*  delaying  a  ward  till 
causQ  of  action  barred.  3  B  L  R  691  — 2G  B 
132  col,  892  PII. 

42  Assignee  of  decree  for  costs  for  restitu- 
tion—Assignee  not  party  to  suit— Recovery 
of  costs  from  assignee — Cause  of  action.  A 
W  N  1903  p.  47-24  A  228  col.  13S4  P  I. 

43  Assignee  of  purchaser  of  estate  sold 
can  sue  to  avoid  encumbrances- Houses  and 
tank  built  by  incumbrancer— Right  of  suit. 
120  W  N   1029  col.   1924  P  I. 

44  Auction    purchiiser   on    obtaining    de 
livery  of    possession,   dispossessing   judgment 
debtors  tenant— Dispossession  of   judgment — 
Auction'purchaser,  maintainability    of.     12  0 
W  N  694  eol  398  P  1. 

45  Based  on  agreement  by  judgment- 
debtor  promising  to  pay  interest  at  a  trafee 
higher  than  that  provided  injtho  decree — 
Sanction  of  court  not  obtained.  9  C  W  N 
1004  col.  1020  P  I. 

46  Benamidar — Suit  for  possession  of  im- 
moveability  of  property—Spesific  perform- 
ance claimed  by  an  heir.  30  C  265—7  0  \V 
N    229  col.    303   PI. 

47  Bills  of  exchange  endorsed  over  to  a 
person — Endorsee  can  maintain  suit,  without 
disclosing  Principal  as  holder  in  due.  10  B 
L  P.  268  col  534  P  I. 

48  Bill  or  note  given  by  debtor  for  pay- 
ment of  money— One  cause  of  action  already 
arisen  — Creditors  right  to  sue  on  the  original 
consideration  independently  of  the  bill  or 
note.     15  M  L  J  484  col.  354  P  II. 

49  Brahmin    of  Gopalpur    in    the    Amrit 
sar    District  — Sou's     right     to    question     the 
vilidity    of   alienation    by    father.     58   P.  R. 
1908   col.  2117  P  I. 

60  Civil  action  against  witness  for  per- 
jury—Meaning of  such  order  made  in  aii 
interlocutory  proceeding.  25  B  230  col  :  1069 
P.  I. 

51  Civil  suit  for  establishing  mul  raiyati 
right  and  for  position  of  a  mustagir  -  Bar 
by  positive  rulo  ol  law.  5  C  W  N  411  col. 
926  £   h 


Rights  of  suit    (OjHtd.j 

52  Claim  for  duoluing  that  defendant 
was  not  pregnant  at  hor  hushat'd's  death  — 
Dtclaratury  bUii-Nui  inaiutaiuuhlc.  l<dl  P 
L  U    1908  col    «59  P    11 

53  CoUeciioiia  by  some  of  several  co- 
sharers  of  positions  of  rent  from  tenant— Suit 
by  all  CO  sharers  jjiully  for  the  whole  rent 
—  Maintainability  of.  10  G.  W.  N.  787  col: 
153    P.    II. 

54  Cempotenoy  of  son  to  maintftin  action 
for  damages  for  d^eath  caused  to  deceased 
fathee  by  defendants— Actionable  wrong.  60 
P  R  1905  col.  477  i'  11. 

55  Consent  to  action  against    public   cha 
rities— Court    cannot   entertain    suit    asking 
reliefs   not   included  in   thu    consou*;.     110  P 
R  1907  col.  1215  P  1. 

56  Contract  to  make  testamentary  dis- 
positions—Right of  assignee  from  a  person 
in  whose  favour  a  contract  exists  to  sua 
for  dccUtiou  of  rights.     9  O  G  55  col  576  I'  II. 

57  Contract  to  transport  Government  sala 
—Suit  to  recover  sums  deducted  u:der  the 
term'^  of  the  contract -Maintaiuability  4  M 
LT  221  Qol  1553     PIL 

58  Co-ocoupant  in  Barar  survery  number, 
whose  interest  is  sold  byauctiju  to  satisfy 
morloage  decree,  not  entitled  to  -^uq  f'^r  pre- 
emptTon  re-ehares      i  N  L  R  1-38  ool  175  P  II. 

59  Cj-ov/ner  of  estate  r-uing  other  co- 
owner  for  partition  of  cbowkid-ui  cliakiaa 
lands  of  portion  of  estate  — Maintainability  of 
suit.     120  WN  610  col     2018  P  If. 

60  Costs  incurred  iu  crlm-ual  prosecution 
and  damages  fO'T  assent  e.ud'  wrongful  oon- 
finement— Suit   to  recover,     32  c    429  ool  67.4 

PII. 

61  Covenant  in  a  usufructuary  mortgage 
—Enhancement  of  Kist— Right  of  mortgagor 
to  sue  for  the  excess  Kist  paid  by  bi,i»  16'  M,  L 
J.     28  col  1764  P  II. 

62  Decision  of  revenue  Court  onaqde3- 
tion  of  title  adverse  to  plaintiff  Suit  by 
plaintiff  in  a  Civil  Court  for  declaration  at 
title.     4  A  L  J    53  col  1922  P  II 

63  Decree  and  sale  iu  eXwCUtiou  of  it-Suit 
tu  set  asido  expaite  decree  and.  sale  in  exeou  ' 
tion  on  the  ground  of  fraud  after  rejeci...  s 
of  applieutions  to  set  asido.  3  B  L  R  liGJ  -6 
C  W  N  47;J— 2a  A  99  col  875  P  II-. 

64  Decree  for  sale  against  Hindu  father  — 
Suit  by  HOti— Sale  of  property  dnr  u  v  "d- 
eocy  ol  such  suit.     2  A  L  J    G;M    c  >1  lOrfi  l    I. 

65  Decree-holder's  taking-  possession  of 
greuLor  area  than  what  was  decreed- Suit  b-y 
iud'anenl  debtor  for  possession,  maintain- 
abiltty  of.     3ALJ6010O1    1031   P  I. 

63  Decree  incapable  of  being  executed  for 
future  mesne  profits-Maintainabilitv  of  s-pa- 
rate  suit  to  recover  such  profits.  1  M  L  J  Ci> 
col  528  P  II. 

67  Decceo -Suit  to  correct  mistake  in  a 
deuiee -Suits  to  rectify  a  decree.  8  C  VV  N 
473  ool  1303    PI.  ^       , 

68  Dedication  to  charity— Djdicatof  oau 
mai.itiiin  action  f  .r  ir.^^pass  on  pr-  j»  '7 
d.d'.cvfcd.     9  B  L  li  i  H)l  .:  .1     iJ:J  I'  H 

(i;J     Delivery   ol   formal  poaaeaaiou    lu  qx*» 


(     2391     ) 


DIGEST  OF  CIVIL  CASES 


(     2392    ) 


Rights   of  bUit     (Cnld.) 

culioii  proceodiuga— INIainliiiiiability  of  suit 
for  auLual  putisessiou,  3  A  L  J  50i  col  1086 
PI. 

70  Deniurcaliou  of  vilhigo  boundurios 
RccupLod  by  aeMleiueiil  aullioniioH  and  agreed 
to  by  doIendanLti  oouducb  ut  parties  wiLb 
ycloict'CC  to  and  lung  possossiou  of  such  land 
»- Suit  by  Govi  rniiiciU  lo  impugn  corrccL- 
Hfiss  of  dt?mai'caiioii  procof  dingr^,  maintain- 
iib.liiy  of      11  0  O  30    col    805  IMI. 

71  Dismissal  of  ^apploa'iOQ  uudei*  s.  232 
C  I  C  — Maiutaiiiability  of  suif.  Lo  establish 
yigbt  to  cxLCuto  decree.  A  \V  N  (190G),  133, 
C  >l  440  P  II. 

72  Duty  and  peuaUy  of  iusuflicieatly 
Btampeii  docuinjnts  recovered  from  persou 
filing  dooumeuL  by  colloctoi  — Pioper  authof- 
iiy  10  leviovv  collector's  order  — Suit  by 
friucb  person  against  Secretary  of  State  for 
liolleciiiig  duty  duo  from  third  parsoo — Maia- 
tiiuabiliiy  of.  5  A  L  J  262.  See  Stamp  Act 
|II  of  181)9)  ss.  dO  No  8  P  II. 

73  ]iliid;jwed  property —  Cause  of  act'OQ 
during  shebaits  minoriLy— Limilatiou.  32 
O  129   See    ilcligious     Endovvmeuf  No    8. 

74  E-stato  bciloDging  to  living  Hindu  — 
I).btor  — \V bather  admiuistratiou  suit  main- 
tainable to  adminislor  Huch  estate.  10  Bom 
Xi  n  519  c  1  2i'r8    P  I. 

75  Exclu  •v.  ri^bt    tu    act  as    Khatib   suit 
for    dt-claraLi/ti    raid     iojuacLion  whea  maiu 
tamable.     17  M  L  J  42l    col  860  P  II. 

76  Exparto  dccft'd-  Suit,  t  >  set  aside  and 
tale  thoreunder-mai  taiuable  though  oppli 
cation  tu  set  aside  the  exparte  decree  refused 
J5  C  VV  N    757  -  28  G  475  c  il    1166    P  II. 

77  First  suit  for  pariitioa  dismissed  for 
flefault — Maiulainabil.ty  of  second  suit  for 
the  same    purpose,     3  A  L  J  379  cdI    1455  P  I 

78  First  suit  for  partilioa — Execution 
proeeediogs  struck  off  default  of  parties 
alter  appoiulment  of  Amin  lo  effect  parti- 
tion— Second  suit  for  partition,  whether 
maintainable.     10  C  W  N  839  col  1042   P  I. 

79  For  damages— Defamation  of  class 
-Cause  of  action  of  individual.  12  C  W  N  490 
^35  C  495  col  1051  P  II. 

80  ^^^  declaration  on  failure  to  appeal 
from  an  order  dismissing  without  enquiry 
on  application  under.  S.  232  16  M  L  J  27 
^42     Fli. 

81  Government  cfQcial  closing  a  channel 
too  soon  by  mistake  and  causing  loss — Lia 
fcility  of  official  malice.  2i  M  36    col  341  P  II. 

82  Governor  iu  Council  and  Secretary  of 
State  — Suit  against  cuncurrence  ia  the  de 
cree  but  not  in  the  reasons  thereof.  6  B  L  R 
230  eol  1229  P  I. 

83  Highway-  Suit  of  dedicator  of  Hihg- 
vv>iy  -  Djdicalor  bit. ding  himself  to  repair  — 
Imprv)vement  destroyed— Suit  for  damages 
Rud  injunction,     31  C  839  col  344  P  II. 

Si  Impeaching  judgment  for  fraud  by 
jn  ans  of  |a  f^esh  suit  for  the  purp.ose,  where 
the  judgment  is  that  of  a  British  Court  or  of 
u  f  reign  Court  and  that  oiiiy  where  there 
b.is  been    a  fraud    on  the    court    by    what  are 

culi6(i  estiiiiSic  ci^vwrnstuijcca  but  also  where 
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the  judgment,  which  the  party  seeks  to  set 
aside,  has  been  obtained  by  the  other  party 
by  fraud  on  the  court  by  committing  delibe- 
rate perjury  and  supprcabing  evidence.  16  M 
L  J  59  col  10G8  !'  II. 

85  Imputation  of  uucliastity  to  plaint- 
ill's  sister-Suit  by  plaintiff  for  damages  for 
slander- Miiiutaiuability    of.     9  G    W   N    847 

j  col  B89  P  II. 

86  Infiingeraent  of  rif^ht '  of  worship- 
Suit  ly  some  members  of  a  community  on 
behalf  of  them  along  and  other  members  of 
the  community  uo»j  on  behulf.  10  0  W  N 
867  col  1222  P  II. 

87  JudgmeiU  —  ALlachiiuj  creditor  has  no 
cause  of  aclion  for  loionyfui  lemval  of  attached 
prove? ty  — Such  ciediiur's  reiimdy,  ij  any,  lies 
in  ( xcculion,  and  not  by  separate  siiit—S.  91  (/) 
of  Transfer  of  Properly  Act  not  applicable  to 
attaching  creditors. 

Au  extcutiou  creditor  do.  s  not  by  attach- 
ment acquire  such  au  interest  in  the  attach- 
ed property  as  will  enab!e  him  to  maintain 
an  action  for  its  wrongful  removal.  The 
rights  of  attaching  creditors  are  regulated 
by  the  Code  of  Civil  Procedure,  and  the  pro- 
visions of  section  9i  (f)  of  the  Transfer  of 
Property  Act  do  not  apply  to  them.  The 
remedy,  if  any  of  the  attaching  creditor  is  by 
proceedings  in  execution  and  not  by  separata 
suit.  Godu  Ram  v.  Suraj  Mai,  (I  L  R  27  All. 
378),  doubted.  KARUPPaN  CHETTY  v. 
KANDASAMI   THEVAN.     17  M  L  J  84  =  80 

M  207. 

88  Landlord,  suing  in  ejectment,  not  show^- 
ing  intention  to  avail  himself  of  tenant's  for- 
feiture and  to  determine  the  lease  before 
bringing  suit— Suit  does  not  lie  before  such 
act  showing  intention  is  done.  4  M  L  T  221 
col  1521    P  II. 

89  Letters  of  administration,  with  copy 
of  will  annexed,  granted  to  a  legatee  in  respect 
of  his  legacy  alone  — Right  of  another  legates 
to  sue  for  recovery  of  his  legacy.  10  C  W  N 
864  col  91  P  I. 

SO  Mahomedan  mosque  founded  by  vari- 
ous classes  af  Mahomedans — Chater  of  incor- 
poration obtained  by  a  portion  of  the  congre- 
gation disregarding  the  right  of  the  rest — 
Remedy  of  the  latter  — Court  will  grant  relief 
to  aggrieved  members  of  unauthorised  reli- 
gious communities.     13  C  W   N26col91PI. 

91  Maintainability  of  suit  by  one  decree- 
holder  receiving  rateable  distributiou  — 
Against  a  rival  decree  holder  similarly.  3  C 
L  J  385  col  1186  P  I. 

92  Maintainability  of  suit  by  real  pur- 
chaser against  benamidar— Sale  in  execution 
of  decree.  3  P  R  190G-105  P  L  R  1906  ool 
1174  P  I. 

93  Maintainability  of  suit,  by  shebaifc,  of 
idol,  for  declaration  that  property  sought  to 
be  sold  in  execution  of  personal  decree  against 
him  is  endowed  property.  12  C  W  N  308  col 
1121  P  I. 

94  Male  proprietor  making  a  gift  to  hia 
daughter   with  the   consent  of  a  childless   son 

-^Xii^ht  Qi  £<:vci-»iign«^i.'s  td  cgutesb  the  s^lieae^; 
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tion.     68  P  R  1908  ool  2117  P  I. 

96  Maintainability  of  suit  for  declaration 
that  the  land  in  di'-puta  is  jiiut  property  li- 
able to  be  partitioned  accjrding  to  Hevunae 
holdinga  and  not  ncoordint4  to  ancestral 
Bharc3.     46  I'  L  '<^100G  col  1454  P  II. 

96  Maintainability  of  suit  to  sot  aside  or- 
der of  Mi'gi.strate  trying  a  ptition  to  set 
aside  a  Municipil  election.  AWN  (190S),  'Jl 
ool  1909  P  I. 

97  I^Ialice— Notice  — Dofondant  refusing  to 
receive  nomination  papers  — Election.  8  Boin 
L  R  838-31  B  37   col  935  P  II. 

98  ^  Hindu  Laiu  -  Manager  can  sue  on  be- 
half cf  the  family, ~-k  oo  'parcener  can  also  re- 
present it  if  his  aCion  fs  anthnrisfd  or  ratified 
by  his  CO- parceners  — Certificate-- concili'ttor's 
certificate  to  one  enures  foy  the  benefit  of  all  — 
Dekhhan  Agriculturisls'  Relief  Act  (XVII  of 
1879),  S.  47. 

Under  the  Hindu  Law  a  joint  family  is 
reprebonted  in  all  transactions  with  tbo  out 
side  world  by  its  manager  provided  thev  are 
for  the  benefit  or  necessity  of  the  family;  and 
any  co-parcener,  who  is  not  a  marager,  can 
represent  and  bind  the  family  in  tjuch  tran- 
saction if  he  was  either  previously  authorised 
to  represent  it,  or  the  other  oo  parcener  sub- 
Bequently  by  words  or  conduct  ratified  his 
acts. 

The  CO  parceners  of  a  joint  Hindu  family 
are  entitled  to  maintain  a  suit  to  which  the 
provisions  of  S  47  of  the  Dekkhan  Agricul- 
turists Relief  Act  apply,  on  the  strength  of  a 
Conciliator's  certific:ite  obtained  under  S.  46 
of  the  Act,  by  only  one  of  those  oo  parceners, 
who  was  either  the  manager  of  the  family  at 
the  time  of  the  certificate  or  who  obtained  it 
with  the  consent  and  on  b«half  of  <ho  joint 
family  acting  as  Us  agent  VISHNU  DLIONI- 
DI    V.   BABAJI    BAHIRU.     10    B  L    E  605- 

99  Mere  proposal  to  sell  does  not  entitle 
a  person  to  oiaira  pre  omption.  9  0  0  169  col 
2135  P  II. 

100  Mistake  in  decree— Separate  suit  to 
Bet  aside — Maintainabilitv  — Landlord  and  Te- 
nant— EjectmQnt--Specifio  prayer  in  plaint. 
10  0  W  N  1024  col  873  P  II. 

101  Pro-note  —  Ag I e.enievt  in  pay  in  a  suhse 
queut  assignment  di'fd  — Right  of  fresh  suit, 
whether  giv on  by  snch.  decl. 

B  executed    promi^-;.sory    note   in    favour 
of  A.     SubsrquetW  ly;    B    executed,    in    favour 
of  A,  a  deed  of  asp'gnmcnt  of  certain    decrees 
and  it  was   agreed    therein,  that    the  amount 
recovered  frcjra    tho.^e  decrees    must  be  credit 
ed  towards    the    amount  due    under    «hf*  pro 
missory  note,    and  any  bilance    must  bo  piid 
ioparately   by    B.     The    origi':a1     pr.tnisisory 
note,    howfV'.'r,    had    i  ot    be-on    cancelled.     A 
Bued  B    for  tbo    recovery    of  such    balance,  as 
under  the    agreement    to  pav    the  sama,    con 
tained  in  the    assignment  deed. 

Held,  the  obligation  undpr  the  pr-^nnia- 
Bory  note  was  ti>o  only  o-  e  on  which  the 
plaintiff  wnss  et.tiilod  t-  >  sun  an#i  tliiit.  J  he  pro 
VLsions  in  the    bul'^'  qnent   df^'l    us  to  'he  ad- 

jufjiiu^ui  u£  the  debt  uad  the  paymeut  ol  the 
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balance,  if  any,  did  not  operate  to  oxiinguiah 
the  obligation  under  the  promissory  note, 
or  create  an  independent  right  of  wuit  la 
favour  of  plaintiff.  Tlie  presant  suit  there- 
fore having  been  brought  afier  expiry  of  the 
period  of  limitation,  wnicli  wouid  h»ve  go- 
veruijd  tbo  suit  if  brought  upon  the  not.»,  the 
lower  t.'ourfc  was  right  in  having  dismisded 
the  suit  as  barrn.d.  3  Ch.  D.  'J'.K),  U  a:.d  Appl, 
VENKXTAKUriAH  PaNTULU  v.  RAMA- 
KUISMNA  PANTULU.     29  M  205- 

102  Mortgar^or  and  mortgagee— Covenant 
to  pay— Eist  enliancemont — Liabiliiy  to  pay 
enhanced  amount.  14  M  L  J  488  col  1768  P  II. 

103  Municipality — House  tax,  asseaament 
of— Jurisdiction  of  Citil  '"ourt  to  interfere. 
3  B  L  R  882-26  B  294  c:.l  1873  P  II. 

104  Natural  v.ater  course  — Obstruction- 
Dam  in  the  bed  of  a  stream  — Damage— Right 
to  sue-9  B  L  R604    col    829  P  II. 

105  Obj>iCtiou8  by  legal  representative  of 
Judgment-debtor  that  attached  property  waa 
trust  property  in  his  possession  disullov/ed 
—  Suit  contesting  such  order,  AWN  (1006) 
p  157-3    A  L  J  370    col    1123  P  1. 

106  Objection  to  -partition  S  233  (kJ-Sum- 
viaiy  di^niiasal-Apipcal — Suit  to  set  aside  the 
order  docs  nut  lie. 

A  objected,  in  the  Revenue  Court,  to  the 
partition  of  certain  property,  but  that  Court 
dismissed  the  objection,  holding  that  it  did 
not  raise  a  question  of  proprietary  title,  held, 
that  the  order  amoui  ted  to  a  decree  and  waa 
open  to  appeal.  S-  233  (k)  barred  A  from 
bringing  a  suit  in  the  Civil  Court  with  re- 
spect to  tbo  partition.  BUTHAL  OHAUDHRI 
v.30G[  OHAUDHUI.  3  A  L  J  617  =  A  W 
N  (1906).  239, 

107  Obstruction  to  light  and  air- Change 
in  the  plane  of  building— lujuction.  7  B  L 
R  73  col    819  P  11. 

108  Obstruction  — Money  paid  by  person 
to  raise  an  attachment  to  clear  his  own  title 
— Suit  to  recover  such  money  from  the  true 
owner.     16  M  L  J    i36-col  957  P  I. 

109  Obstruction-Mortgage  by  disqualified 
proprietor— Suit  brought  after  cesfniion  of 
qualilination  not  maiutainablc--4  A  L  J  696 
col  287    P  I. 

110  Obstruction — ^Tortgage  lof  tenant's 
holding— Decree  for  rent  on  suit  of  landlord 
—  Puiclinsenf  the  holding  by  the  landlord  — 
32    0  283  col   1071  P  II. 

in  Of  auction  —  Turchnser  f-^r  the  re- 
covery of  purchase  money  from  d-c,ree  hol- 
der on  the  ground  of  Judgmout-debtor.  10 
C  W  N    274  col  1559  I'  I. 

118  Of  lessee  or  person  in  lawful  po3S<3S- 
sion  of  a  hou.se  -  Interference  with  right  of 
privncy--3A  LJ   670   ool    733   PI. 

113  Of  minor  to  set  aside  on  tlio  giuuud 
of  fr-iud,  a  decree  based  on  a  o  mpromice  en- 
tered into  by  his  guard  uu.  3  .-x  Ij  J  119 
o   I  1264    P  I, 

114  Of  son  to  recovv^r  his  share  in  the 
properlv  sold  in  exPcuMon  of  a  d-cr-e  against 
bis    faMu;r.      3  A  L  J  10  col.  1173  P  11. 

115  A  J ohu  decree-holder  can  SU6  }h6  ciher 
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decree  holder  for  Ids  share  of  realised  amount, 

One  of  two  joint  dt  crcc-holderH  recoived 
the  entire  decroo  amount  from  the  judgment 
debtor  and  cortified  to  the  Oourt  tlio  fact 
of  Buch  receipt.  Although  such  corbificato 
does  not  absolve  the  judgment  debtor  from 
liability,  to  tlie  other  decroo  holder,  yob  the 
latter  is  not  if  lie  olocts  to  adopt  such  a 
course,  precluded  from  euing  to  recover  his 
share  from  his  joint  decree  holder  instead  of 
proceeding  against  the  iudgmont-dcbtor  in 
execution.  SOMaSQNDA  liAM  PILAl  v. 
KRISHNASAWMY   NAIDU,    29  M  183. 

116  On  mortgage  bond— Bond  securing 
future  debt— Future  debt  exceeding  the  as- 
sessment on  which  the'stnmp  paid  will  be  the 
proper  stamp  Recovery  of  more  than  the 
bond  amouut  privately  — Suit  for  balance, 
being  less  than  the  bond  amount.  SOWN 
667—31  C  807  col.  881  P  I. 

117  On  pro-note-  Benamidar--Miaority  — 
Money  lent  out  of  minor's  estate— Negotiable 
instrument  executed  in  the  name  of'guardian. 
28  M  205--15  L  J  249  col  1741  P  I.    ' 

Jl8  On  pro-note  neither  barred  nor  sus- 
panded  by  reason  of  a  collateral  covenant 
not  to  sue  for  a  specified  lime.  16  M  L  J 
103  col   717  P  II. 

119  Order  of  collector,  finality  of— Right 
of  suit.     32  C  4^2  col.  125  F  II. 

120  Partnership— Common  partner  — Suit 
on  a  transaction  between  two  partnership.  4 
BLR  5-25--26    B    739  col.   2024  P  II. 

121  Partnership— Suit  for  account  by  one 
partner  against  another  without  praying  for 
dissolution.       15  M  L  J  142  col.  2031  P  II. 

122  Person  it.jured  by  a  felooious  act — 
Right  of  civil  suit,  without  bringing  or  en- 
deavouring to  bring  the  falow  to  justice  17 
M  L  J  537  col.  344  P  I. 

123  Pledge— Suit  for  sale  of--Suit  unne- 
cessary.    27  M  528  col.  359  P  I. 

124  Possessory  suit — Suit  against  under 
lessee,     4  B  L  R  52  col.  198  P  II, 

126  Powers  of  Civil  Courts  to  question  acts 
of  Municipal  Boards  within  their  statutory 
powers— Suit  in  Civil  Court-2  A  L  J  222-A 
W  N  1905  p  79  col  1422  P  II. 

126  Prior  ond  subsequent  mortgages-Pur- 
chase by  each  at  saie  on  his  mortgage-Right 
inter  suit  for  possession  by  pri'^r  mortgagee, 
maintainability  of-11  OWN    403  col  325  P  I. 

U7     Public  Boad— Special  damage. 

The  mere  fact  that  a  remote  danger  or 
ineonveniance  to  the  plaintifi  is  alleged  will 
notba  sufficient  to  maintain  a  suit  to  remove 
Bu  -obstruction  from  a  public  way.  The 
plaintiff  must  allege  and  prove  damage  pecu 
liar  to  himself.  2  Bom,  457  and  L  U.,  2  Ex 
816  (1867)  followed.  MAHOMED  ALAM  v 
DILBAi^    KLIAN.     60  W  M   285- 

1?8  turchase  from  vendor  out  of  posses 
sion  — Mis  si.aiemeni  iu  sale  deed  as  to  receipt 
of«cor.siderat.ion  money — 9  ;  W  N  477—8  O  C 
165     27  A  271  col  385   P  il, 

i•^9  ileclifijation  of  sale  deed  upon  which 
plaint  ff'--  title  rested  nob  made  as  required 
D>   b|)ecifitid    Rdiitii  Ace,   waiiUrtiaabiiiLy    of 
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plaintiffs   suit-ll  0  0  93  col    417   P  I. 

130  Religious  Institutions— Mahant  suit 
relating  to  nppointmont  and  remove  of  — 
Right  to  sue  without  obtaining  sauctioa  — 78 
1'  K  1907    col  1215  V  I. 

131  I'^cmoto  Reversioner— Hiudu-Law-The 
nearest  revor.sioner  concurring  iu  alionatioQ 
by  a  Hindu  widow— 28  M  57  col  445    P    I. 

132  Remote  Reversioner — Hindu  Law 
—Widow's  share  on  partition— Stridhan.  21 
A  82  col   2133    P  I. 

133  Remote  Reversioner —Hindu  Law — 
Disappearance  of  next  reversioner- Suit  to 
impeach  alienation  by  widow.  1  A  L  J  380 
col  1273  P  II. 

134  Restitution  for  mesne  profits  by  way 
of — Dismissal  of  application— Separate  suit 
for  mesne  profits  — Res  judicata  — A  W  N  190 
p  95-24  A  361  col  1364   P  I. 

135  Right  of  decree-holder  —  Purohaseif 
to  sue  for  possession  of  property  purchased 
in  execution  — Suit  by  third  party  against 
judgment  debtor.  14  M  L  J  474—28  M  87  col 
1079  P  I. 

136  Right  of  manufacture  to  sue  for 
breach  of  trade  mark,  when  different 
firm  does  the  business  —  13  0  W  N  82  col 
2060  P  II. 

137  Right  of  a  person,  holding  perma- 
nent interest  of  inferior  grade,  to  sue  for 
petition— Persons  holding  interest»of  superior 
grade— 7  0  L  J  4*9  col  2010  P  II. 

138  Right  of  pre  emption  not  exercised 
by  Hindu  husband  during  his  life  time — 
Suit  by  v7idow  for  pre  emption,  maintainabili- 
ty of-3  A  L  J  191  col  1817  P  I. 

139  Right  of  sons  born  before  the  adop- 
tion of  their  f.ither  to  ooabest  alienatioa 
by  father  of  his  adoptive  father's  property 
—66  P  R  1908  col  2093  P  I. 

140  Sale  to  stranger  with  concurenoe 
of  co-sharer— Purchase  by  such  oo  sharer- 
Maintainability  of  suit  for  pre  emption — 3  k 
L  J  794  col  662  P  II. 

141  Separate  suit-Maintainable  by  owner 
for  damage  by  the  P  W  D  before  publica- 
tion   of  notice— 3     B  L  R  117  col  841  P  I . 

142  SefcLlemeot  on  behalf  of  a  Muham- 
madan  minor  by  his  brothers  — CompobeDoy 
of  minor  to  repudiate  through  a  nexb  friend 
such  sottlemeub  without  restoring— 91  P  R 
1907  col  1678  P  II, 

14.3  Share-h jlders  of  a  company,  right  of, 
to  sue  for  declaration  that  they  are  entitled 
to  note  ab  a  meabing— 10  OWN  906  col 
744  F  I, 

144  Slander  of  sister  —  Suit  by  brother 
-Maintainability— Defamatory  words  spoken 
by  witness  during  examination -Imputation 
of  unohastity  to  woman— 9  0  W  N  847-32 
0  lOGOcol  889  P  II. 

145  Suit  against  agricultural  tenant  for 
arrears  of  rent— Conditions  for  maintenance 
oi  suit.     2  A  L  J  1  col  2089  P  I. 

148  Suit  against  Receiver  — MaintainahiU- 
ty  of  suit  without  sanction  of  oourt  previous- 
ly obtained  -  Application  for  tenants  to  con- 
tinue  suit  aitey,dy  brought- 9  C  W  i^  2i7  goi 
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698  P  II. 

147  Suit  botween  piivato  individual 
clainiing  to  be  muttuwAllia  vvakf  property  — 
Necessity  for  Bariction  of  Advoocato  General 
-9  0  W  N  151  col  1210  P  I. 

148  Suit  by  co  sharer  for  joint  posseRsion 
of  one  of  several  properties,  maintainability 
of  —  43  P  R  1906  -  122  P  K  190G  col 
1423   P  I. 

1^9  Suit  by  co-sharcr  landlord  —  Co- 
Bharers  refusing  to  join  as  plainliffg— Uo- 
sharers  consequently  made  defandants  in 
suit  -  Whether  co-sharer  la;  dlord  entitled 
to  maintain  suit  for  entire  rent — 7  0  L  J  425 
col  R8  P  II. 

550  Suit  by  judgment-debtor  to  recover 
money  paid  to  decree-holder  under  an  agree- 
ment— huit  before  actual  execution  taken 
out  in  spite  of  the  agreement— Maintainabili- 
ty—16  M  L  J  54  col  337  P  II. 

151  Suit  by  raalig  attached  to  a  temple 
to  sue  the  Brahmans  for  declaration  of  their 
right  to  receive  of  offerings  made  by  votaries 
at  the  temple  and  for  an  injunction — 8  0  C 
339  col  1340  P  II. 

162  Suit  by  member  of  an  unregistered 
chit  fund,  consisting  of  more  than  twenty 
members,  for  recovery  of  subscription  paid 
maintaiuttbility   of— 1  M  L  T  106  742  P  1. 

168  Suit  by  one  individual  to  establish 
common  right  to  a  public     religious  trust.     9 

0  W  N  594  col    1221  P  I. 

154  Suit  by  one  person  for  broach  by 
another  of  a  duty  which  that  other  owed  to 
ft    third  person.     9  Bom  L  R  710  col  946  P  II. 

166  Suit  by  pre&umptive  reversioner 
against  Hindu  widow  for  declaration  of  titla 
and  injunction  against  waste  and  alienation. 
2  A  L  J  84-A  W  N  (1905),   6  col  431  P  [. 

156  Suit  by  secured  joints  — Creditor  of 
partnership  business  against  other  joint 
creditors  and  partners  and  their  separate 
oreditors  — Suit  for  declaration  of  the  right 
of  plaintiff  and  other  joint  creditors  to  prior- 
ity  over  separate  creditors  and  for  irjunction 
against  payment  of  certain  money  in  Court 
deposits  to  the  latter — Maintainability  of 
BUit— Joinder  of  parties.  9  0  W  N  498  col 
1025  P  II. 

167  Suit  by  step  mother  against  step 
sou  for  maintenance  based  upon  a  contract 
between  the  uterine  sons  and  the  step  son 
— Step  mother  not  a  party  to,  but  acted 
upon,  the  contract.  1  G  b  J  142  col  1253  P  If, 

168  Suits  by  surety  against  administra- 
trix to  be  discharged  from  obligation  under 
administration  bond — Suit  not  maintain- 
able.    28  M  161  col.    355  P  I. 

159  Suit  by  Vadngalai  — Dharmakarats 
(Trustees)  for  declaration  of  right  of  manage- 
ment and  for  injunction  restraining  Tonga- 
lai  archapors  (worshippers)  from  interfering 
with  former's  management  of  a  Tengalai 
Bhrine,     maintainability     of.     16  M  L  J     150 

001  f>30  P  I. 

160  Suit    by    wife    for    declaration    that 
neither  her  husband  nor    another,    to     whom  ' 
husband    transferred  her  by  deed   of  repudiaJ 


I  Bights  of  suit    (Contd) 

tion,  have  conjugal  righto  against  her.  main, 
tainability  of.     31  P  11  1903  col  1720  P  II. 

161  Suit  for  account  on  death  of  principal 

—  Right  of  Pomo  of  several  rcprrsentaiivea  to 
sue  alono  — Non-joinder  of  a  necessary  party, 
effect  of.  12  P  It  1905-73  P  L  U  1905  col 
1375  P  I. 

162  Suit  compromised  by  pleader— Appli- 
cation for  review  on  ground  of  pleader  s  au- 
thority to  compromise  .rejected  — Fresh  suit 
to  set  aside  decree,  maintainability  of.  10  0 
W  N  529  col  808  P  II. 

163  Suit  dismissed  for  non-payment  ol 
security  for  coste— Fresh  suit  on  the  same 
cause  of  action — Bar.  4  Bom  L  R  262—26  B 
637  col  1G05  P  I. 

164  Suit  for  cancellation  of  a  will  does 
not  be  during  life  of  testator.  27  A.  J4  col :  331 
P.  II. 

165  Suit  for    compensation    for    breach  of 
I  contract— Contract  to  be  entered  into  in    the 

future.  9  C.  W.  N.  147—32  ''.  96  col.  482  P.  II. 
k66  Suit  for  damage  for  br3ach  of  contract 
to  soil  by  the  guardian  of  a  lunatic  without 
courtspermiesiou,  maintainability  of  8  AL  .  J. 
686  ool.  66  P.  I. 

167  Suit  for  damages  for  false  imprisonment 
-Prosecution  after  investing  action  — Acquittal 
of  accused — maintainabitity  of  suit  agaiDst 
accused— 3  A.  L.  J.  650  co!.  834  P.    II. 

J68  Suit  for  damages  for  malicious  arrest, 
whether  maintainable  when  arrest  ordered  by 
officer  having  discretionary  power  to  order 
arrest  on  facts— 29  M.  208  col.  296  P.  II. 

169  Suit  for  declaration  of  plaintiff's  right 
to  collect  debts  duo  to  deceased  persons  estate 

—  Previous  grant  of  a  succession  certificate  to 
defendants--15  M.  L.  J.  399  ool.  803  P.  I. 

170  Suit  for  money  lent  independent  of 
pro-note — Liability  of  other  partners  on  a  pro- 
note  signed  by  one  of  tbe^partnera — 17  M.  L, 
J.  126  col  2197  P.  II. 

171  Suit  against  trespasser  for  possession-^ 
j  Good  title  against  all  biit  lightjul  oiuner. 

A  mortgagee  sued  B  f(  r  possession  of  the 
'  mortgaged  property  from  which  B  had  dispoS' 
sessed  A.B  pleaded  that  the  original  mort- 
gagor had  uo  title  to  the  property  and  could 
not  mortgage  it  to  A  and  threfore  A'a  suit  was 
not  maintianablo. 

Held,  that  the  plaintiff  was  entitled  to  a 
decree,  unless  the  defendant  was  the  time 
owner.  Possession  is  good  title  against  all 
persons  except  the  rightful  owner  and  entitled 
the  possessor  to  maintain  an  action  in  eject- 
ment against  any  person  other  ihan  such 
owner,  who  dispossesses  him.  RAMPAL 
SINGH  v.    RAJA  MUSTAFA  ALI  KHAN,    9 

0  C  273 

172  Suit  for  possession  of  immoveable  pro- 
perty by  a  vendee  in  actual  possession.  61  P, 
R.  1908  1914  P.  I, 

173  Suit  for  possession  on  possessory  title, 
title  of  plaintiffs  predecessor  plaintiffs  never 
themselves  being  in  possession  A.  W.  N.  (1906) 
p.  261  col.  397   P.  I. 

174  Suit  for  pre  emption  on  sale  of  house 
property  by  a  &um   of  joint  Hindu    family    in 
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prtsnnco  of  father.   35    PR  1008  ool  816    P  II. 

175  Suit  for  pan  rmption  —  Sale  not 
roal  hut  sham-Kigbt  to  offoroe  pre-emption 
9  C  \V  N  874  col  7;U',    P  II. 

176  Suit  for  rofutid  of  purchase  money 
oil  sah>  btiinp  Pot  aside,  niaintainability  -of — 
32  C  m-i  ool  1088  P  I. 

177  Suit  for  rent  — Deposit  in  Court  — 
Kotice  to  third  person  interested-  Omission  of 
suoh  third  porsoti  to  hue— Suit  for  rent.  0 
0  W  N  402  col  1340   P  I. 

178  Suit  in  Righ  Court  based  on  order  of 
the  Insolvency  Court  — Order  of  insolvency 
court  is  Judgment  of  High  Court  — 9  0  W  N 
952  col   078  P  II. 

179  Suit  not  maintainable  by  usufruc 
tufvry.m'.'rtgagee  for  msnwy,  when  the  mort- 
gaged   property  is  lopt  by  his    own    default — 

3  C  L  J    220    col  025    P  I. 

180  Suit  of  Civil  Nature— Religious  rites 
and  corMnof,ies-2  0  L    J   590   col    1223    PI. 

181  Suit  to  challenge  validity  of  decree- 
Review— Alternative  remedies— 2  C  L  J  508 
col  807  P    I. 

182  Suit  to  correct  or  alter  entries  in  re- 
rord  of  rights — Not  maintaitiable — Recourse 
to  be  had  to  special  remedy— 12  OWN  1032 
col  185    P  II. 

183  Suit  to  d-^termino  boundaries — t":on- 
fusion  of  boundaries— 6  B  L  U  82-29  B  73  col 
233    PIT. 

184  Suit  to  recover  money  paid  to  release 
property  from  unlawful  revenue — Attach- 
ment   in  a    lived   Court,    Maiataioability    of. 

185  Suit  to  set  aside  compromise  entered 
into  by  pleader  enjoyed  by  the  guardian  of 
the  minors  against  the  express  wishes  of  the 
guardian  34  i;  83  col.  1104  P  II. 

186  Suit  to  set  a^^ide  pxocution  sale  for 
fraud--Of  sale  held  in  executioo  of  a  decree — 
Propn-  remedy  by  application — Separate  suit 
barred.  AWN  1902  p.  49--24  A  239  col. 
1079   P  I. 

187  Suit  to  set  aside  exparte  decree  on 
the  ground  of  fraud,  such  fraud  being  non- 
eetvico  of  summons,  maintainabilttiy  of.  4  A 
L  J  51  col  1462  P  I. 

188  Suit  to  set  aside  sale — Omission  to 
give  notice — ^alo  held  for  arrears  of  cess  un- 
der public  Domands  Recovery  Act.  28  0  813 
col.  1084  P  I. 

189  Surety  guaranteeing  payment  of  judg- 
ment debt  when  judgment  debtor  arrested 
and  brought  before  court — Suit  by  decree 
holder    on    surety's   default.     10  0  W  N  830- 

4  C  L  J    311  col.  1153  P  I. 

190  Surety's  right  to  sue  for  declaration 
of  noa  liability  as  to  portion  of  decree — 
Amount-Maintaina.bility — Proceeding  in  exe- 
cution,    14  M  L  J  480-28  M  117  col.  1078  P  I. 

191  Tenant  dispossessed  by  a  tresspaser  - 
Ilighf  of  landlord  to  sue  the  trespasser — Pos- 
session of  tenant  by  third  party  after  expiry 
of  term  of  lease.     10  C  W  N  343'col.  2062  P  I. 

192  Transfer  of  exparte  decree — Decree 
set  aside  subsequent  to  transfer— Right  of 
transferee  to  maintain  suit  or  original  cause 
of  action.  '  135  P  L  K   1905    col.  1460  P  I. 


Itijriils  of  suit    {Conid.) 

193  Transferee  of  Insolvent's  property — 
Order  to  deliver  official  a^^signee— /'roporty 
transferred  to  trnsleos  by  insolvent— Vesting 
of  pi-opnrty  in  official  Assigue.  U  B  L  11  154 
ool.  1071  P  I. 

194  Trustees — Gift  to  mission  society  for 
establishing  Native  Christian  hamlet — House 
in  h'lmlet  lot  out  to  Native  Christian  tenant 
—  Trust —Perpetual  Boneficiariea.  SOWN 
918  col    54G  P  I. 

195  Vendees  right  to  sue  for  damages  for 
failure  of  consideration  or  for  money  had 
and  received — Case  where  transfer  of  property 
act  applies    4  B  h  R  571-26  B  750  col.  1855  P  [ 

19S  Widow  having  fund  from  hor  hua- 
band'.s  estate  to  mairuain  her  for  five  years — 
Suit  for  arrears  of  maintenance  premature. 
10  B  L  R  770  ool.  1296  P  II. 

Right  of  Way. 

1  Right  of  way— Oral  contemporaneoua 
agreement  cannot  be  set  up  to  add  to  a  writ- 
ten contract — Easement  of  necessity.  15  M 
L  J  255   -28   M  495  col.  206  P  1. 

2  Grant  of —Foot  passenger— Drift  way — 
Way  for  cattle. 

Prima  facie  the  right  of  way  is  the  grant 
of  the  right;  of  way  haviug  regard  to  the  na- 
ture of  t!)o  road  over  which  it  is  granted  and 
the  purpose  for  which  it  is  intended  to  be 
used,  aad  both  these  circumstances  may  be 
legitimately  called  in  aid  in  determining 
whether  it  is  a  general  right  of  way  restricted 
to  foot  passenger  or  restricted  to  foot  pas- 
sengers and  horsemen  and  cattle  which  ia 
generally  called  a  drift-way  or  o  general  right 
of  way  for  carts,  horses,  carriage  and  every- 
thin  else.     HARI   v    KAMAGHANDRA.     5  Q 

L  R  610 

3  ObsSfuction  to  private  right  of  way 
-Special  damage— Necessity  for.  6  0  WN 
197    col  277  P  II. 

Right  to  redeem. 

1  Frst  civil  appeal- Law  of  mortgage  ia 
Oudh  — Previous  to  Redemption.  7  0  C  371 
col.  613  P  I. 

2  Right  to  redeem  clogon  —  Hard  and 
inequitable  condition  in  a  mortgage  deed,  6 
O  (J  167  col    340  P  I. 

Right  to  sue. 

1  Alienation  by  Hindu  widow— Right  of 
collaterals  to  question  such  alienation  in 
presence  of  daughters  and  (heir  sons  collu- 
sion.    49  P  R  1901  col.    2121  P.    II. 

2  Alienation  by  sonless  proprietor  — 
Right  of  reversioner  to  contest  such  aliena- 
tion in  presence  of  wife  and  daughter  in  law 
by  childless  mala  proprietor.  29  P  R  1903 
col  2095  P  I. 

3  Joint  promise  to  plaintif!  Right  of  plain 
tif^  to  sue  alone  -Cause  of  action  Noa 
joinder    oi    a   party  as    plaintiff.    56  P  R  1901 

-94  P  L  R  1901  col  1442  p  I. 

4:  Relinquishment -Surrender  of  his  life 
interest  by  widow  of  a  part  of  her  estate  in 
favjur  of  next  revei-oioaor- Suit  by  rever- 
sioner iu  lifetime- of  widow.  17  P  II  1902 
col   823  p  II. 
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6  Right  of  suit  of  some  of  the  inhabi- 
tants of  a  mohalla  affecting  common  piece 
of  land  in  their  mohalla.  91  P  R  1901  col. 
2148    P  I. 

6  Sale  of  immovable  property  in  execu- 
tion of  decree  —  Title  of  auctionpurohaser 
who  has  not  obtained  a  cartifioate — Right  of 
pro  emptor  to  maintain  suit  before  a  certi- 
ficate has  been  granted.  9  P.  R.  1903  col. 
357   P.  II. 

7  Suit  by  reversioner  to  enforce  bis  right 
in  respect  to  land  on  the  growud  that  the 
alienation  had  been  made  without  necessity. 
16  P  R    1903-55    PL  11  1903    col.    822  PIl. 

8  Suit  by  sharer  for  pos?ession  of  portion 
only  of  the  joint  property  — Right  to  main- 
tain such   suit.     43  P  it    1906  col   1423  P  I. 

9  buit  for  partnership  debt  on  a  contract 
entered  into  with  one  partner— Right  of 
such  partner  to  sue  alone.  127  P  ,R  1906 
ool.    1373  P  I. 

10  Transfer  of  instrument  not  negotiable 
by  endorsement  — Competency  of  holder  to 
maintain  action  against  maker.  14  P  R  1906 
ool.   769  P   II, 

Eipariau  Owner. 

1  Claiming  right  to  irregate  his  lauds 
from  river  must  not  interfere  with  lower 
ripaiah  owners  right  — Proof  required  from 
upper  ripariam  owner  relying  custom,  35 
C  851  col  1807  P  I, 

2  Flow  of  water--  Right  of  other  pro- 
prietors on  the  backs.  7  B  L  R  265  col 
733   P,  I. 

8  Right  of-Kiparian  owners-Right  to  con- 
struct  dams  on  a  stream-Presoription-Custom 
—Injunction-Suit  by  plaintiffs  on  behalf  of  a 
class-29  G  100  col  1385  P  I. 

4  Rights  and  duties  of-Use  of  water  flow- 
ing in  natural  Channel.  3  B  L  R  23  col  023 
P  I. 

5  Water  in  a  stream —Riparian  owners— Ac- 
tion to  enforce  rights  — Absence  of  proof  of  dam- 
age. 

A  riparian  owner,  where  a  stream  flows 
in  a  channel  down  from  a  property  higher 
up,  is  entitled  to  the  flow  of  water  without  in- 
terruption and  without  substantial  diminu- 
tion caused  by  the  upper  proprietor,  who 
may,  for  legitimate  purposes,  withdraw  so 
much  of  the  water  as  will  not  materially 
lessen  the  downward  flow  on  to  his  neigh- 
bour's land  24  Cal.,  865,  followed. 

If  the  diversion  made  by  the  defendants 
conducts  the  water  of  the  river  beyond  their 
riparian  tenement,  or  if  the  diversion  is  made 
at  a  spot  other  than  where  the  defendants' 
tenement  is,  it  is  not  necessary  for  the  plain- 
tiff to  prove  any  damage  or  diminution  in 
the  water  flowing  to  his  ripirian  tenement 
in  order  to  sustain  his  right  of  action.  AIYA.- 
VUMOOPPAN  V.  SAWMINATHA  KAVUN- 
DAN    28  M  236 


Riparian  proprietors. 

\    Kasemeuts--Watcr     channel— User 
^vftter,    31jB  R  23  ool  923  P  II. 
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Riparian  proprietora    (Contd.) 

2  Right  of  higher— To  pass  water  on  to 
lower— So  as  to    in  crcario    the   lower    land  — 

1  K  0  R  184  col  1339  P  II. 
Riyarian  Rights. 

1  Easement  flow  of  water— Right  of  other 
proprietors  on  the  banks -Right  to  euo  and 
consume  water  without  material  iujary  of 
other  like  ownera--7  B  L  K  265-29  B  357 
col  733  P  I. 

2  Exetent    of  —  Cauie    of  action  .— 

A  riparian  owner,  whoie  a  stream  flows  in  a 
channel  down  from  a  property  higher  up,  ia 
entitled  to  the  fljw  of  water  without  interrup- 
tion or  without  substintial  di'.ninution 
caused  by  the  upper  proprietor  wti)  m  ly  for 
legitimate  purposes  withdraw  so  raucn  of  the 
water  as  will  not  materially  lesson  the  down- 
ward flow  on  his  neighbour's  iarid.  24  G  865 
foil.  The  owner  of  a  tenement  aujoinit'g  a  na- 
tural stream  has,  however,  no  right  to  divert 
water  to  a  place  outside  the  tenement  and 
there  consume  it  even  though  ho  doe3  not 
thereby  diminish  the  flow  of  water  to  tha 
riparian  tenement.  1904  \  C  301  foil.-— AI- 
YaVU  MOOl'PAN  V  sWaM1NATH\  KA- 
VUNDAN,   28  M.  236 

3  Injauction  —  liiparian  proprietor-Rights 
to  raise  bound  —  Ordinary  goods— Lands  of 
neighbouring  owner  affected  Pre-cription 
right  to  throw  back  water  — 14  M  L  J  162—27 
M  509  col  917  P  II. 

4  Bight  to  flow  of  lOatzr-Diuerting  the 
course  of  the  river  — Damages. 

Held,  that  a  riparian  owner  may  pub 
water  that  flaws  thr  iugh  lii-,  land  to  certaia 
uses  connected  with  his  land  and  for  that 
purpose  he  may  be  entitled  to  divert  ita 
course :  but  it  mu^t  hi  done  in  .''uch  a  m-innec 
as  not  to  iofl  ct  any  material  i' jury  on  the 
lower  riparian  proprieLur.  WOMAN  BABUJI 
V  CHANGU  PATIL,  8  B  L  K  87- 
RisK  Note 

i  contract  — Goods,  loss  of  — Bailee--Suifc 
for  compensation.  7  0  W  N  370—30  G  2.57 
col  822    P  I. 

2  Goods  carried  under  Risk-uote-ll' le'cisa 
of  liability  for  loss--Good3  delivered  to  wrong 
person  — Burden  of  proof.  14  I\I  L  J  3'J6  ool 
820  PI. 

8  Risk-note  by  conB:gnor--Liahility  of 
Railway  administration  as  regards  goods 
lost  in  transit,     5  0  0    153    col  823  P  I. 

Rival  claimants 

1  Letters  of  administraUon— Rival  clai- 
mants.    1  L  B  R     1900  02  P  284  col  517    P  L 

2  Hival  pre-emptors,  suit  between  condi- 
tional decree  for  pre  emptiou  to  claimant 
with  inferi  r  rights.     4  0  0  307    col  P  II. 

3  Rival  purchasers-- In  execution  of  de- 
cree on  prior  mortgage  when  sale  takes  place 
after  shIo  on  subsequent  mor;gage.  7  0  Q 
243  col  1860  P  11. 

River.  ^    ^  .,    . 

1  Difference  botween  lands  temporarily  in- 
uanted  a  id  lands  becoming  part  of  river    bed. 

2  3  L  R  1  col  1554    P  II. 

2  Pub,ic  navigable— Arm  of  tbe  river 
being   out   off   from    the    uiftiu     river  effeofc 
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upon  fishery  right.      12  C  W  N     659  col   1067 
1'  II , 

3  .'Shifting  its  coui-gft  aud  forming  dobas 
or  Ihkes-iiigbt  of  fiahery  in  bucIi  dobas.  33 
C  15  col  1381  P  II. 

4  Tidal  or  tion-tidal--To  whom  arreotion 
by  gradual  alluvion  dislinguiRhed  from 
Buddeu  dereliction.     SOWN  67G  col  D85  .7'  I. 

5  Tidal  or  non-tidal— Accretion  — Alluvion 
—  Diluvion.  2  UL  J  185  —  2  A  L  J  623  col 
2141     P  I. 

6  River  ection  — Claim  for  land  subject  to 
"Decree  in  respect  of  land  under  water. 
152  P  L  R  1906  ool  2080   P  II. 

7  liiver  bed  — /'resumption  of  land  le-ap- 
pearing  iromWajib'2il-a7z.  158  P  L  R  1906 
col    1902    P  I. 

Riwaj  i-Am. 

1  Alluvion  and  diluvion  of  land,  disputes 
relating  to— Decieiou  by  giving  full  effect  to 
the  provisions  of  tho--Of  the  villages  cou- 
oerncd— C3  P  U  1903  col  2139  P  I 

2  Attestation  by  a  non-agriculturist  ac- 
quitiug  land    in  a  village  as   a    means   of    in- 

•  vestmeat  not  ipso  facis  suflicient  t%  prove 
that  in  matters  of-alieuaiion  or  succession 
his  amily  residing  in  a  town  followed  the 
ordinary  rules  of  dominant  agricultural  tribe 
—124  PR  1908  col    7G2    P  II. 

8  Oorrectuess  of  entry  in  —  Not  support- 
ed by  instances,  effect— 90  P  R  1908  col  808 
P  II. 

4:  C  n  St  om— Adoption — Daughter's  son  — 
Emdii  Nandan  Jats  of  Dasuha  tahsil  in  Ho- 
shiarinir  District-Burden  of  proof-Riwaj-i-Am. 
Effect  of  entry  in. 

Held,  thai  plaintiff's  on  whom  the  onus 
lay,  had  failed  to  prove  that  among  Hindu 
Nandan  Jats  of  Dasuha,  of  tahsil  Hoshiarpur 
District,  to  which  got  the  parties  belonged, 
that  the  adoption  of  a  daughter's  son  was  in- 
valid   by    custom. 

The  Riwaj  i-Am  of  the  district  showed 
that  among  Jats  adoption  of  daughter's  son 
was  not  invalid,  and  no  instaace  was  forth- 
coming  in  this  got  one  way  or  the  other. 

Held,  that  notwithstanding  the  general 
custom  of  the  Province  the  onus  to  prove 
invalidity  of  the  adoption  lay  on  the  plain- 
tiffs. AOHHAR  SINGH  v.  MEHTAB  SINGH. 
184  P  L  S,908. 

5  Custom-Hindu  Law-Entries  in-Burden 
of  proof.     181   P  Li  B   1908  col  763  P  II. 

6  Custom-- 1  nheri  tan  ce-Daughtes-Ohamar 
Jats  of  Tahsil  Lodhran  of  the  Multan  Dis* 
trict.     182P  L  R  1901  col    778  P  II. 

7  Effect  of  entries  in— Custom— Succes- 
sion-Distant collaterals.  51  P  L  R  1902  col. 
780  P  II. 

Road  and  Public  VV^orKs  Cess  Act 
IX  of  1880  (Bengal.) 

J  See  Bengal  Act  IX  of  1880  col  77  to  82 
P  II. 

X,oads. 

1  Necessary  oonsec[U6nces  and  implications 
arising  from  the  duty  cast  on  Local  Boards 
of  maintainiDg  roads,     18  M   L  J  91  ool  1650 


Rokar  Accounts. 

Book.'?,  adml.seibility  of.  when  Khata  booka 
are  not  produced -9  OWN   421  col   172   P  I. 

Roman   Catholic  Christians. 

1  01  ,li)dian  domicilo— Marriage  with  da- 
ceaned  wife's  sister,  valid,  when — 82  C  187 
col  947   P  II. 

Royalty. 

1  Suit  for  recovery  of,  on  registered  do- 
cument.    12  C  W  N   724    col  725  P  I. 


Rules  for  Lambardari. 

1     Liability  of,  tor  Lambardari  dues. 
0  143  col  659    P  II. 


4   0 


Rules  of  double  portions. 

1     Hindu  Law-Will-I'rificiple    of   double- 
portions.     7  B  L  R    299    col  567    P  II. 
Rule  of  Stare  decisis. 

1     Suit   (or   custody    of     wife— Third    har- 
bouring wife.     14  P  L  H    1903  col    1802  P  I. 
RuleB  of  Bombay  Hig^h  Court. 

1  5"*e  Higtx  Court-- Rules  of  Bombay 
Court  col  1120  to    1122  P  II. 

2  Hule  No  361,  usa  of  firm's  name  in  suit8 
as  a  conveDieat  description.  8  BjjjL  R  56  col 
1575  P  II. 

Rules  of  Calcutta  Hig:h  Qonrt. 

1  See  High  Gcuri  — Rules  of  Calcutta  High 
Court  col  1122  P  II. 

2  Rule  No  748- Discretion  of  Court  to  call 
for  further  evidenca  of  identify  in  the  case 
of  a  power  of  attorn ty  authenticated  by  a 
notary    Public.     33  0  625  P  II. 

Rul  of  English  Equity  Court. 

1     Rule  of  English  equity    Courts   clogging 
rights    of    redumption  —  Mortgage    deed    con- 
taining forfeiture   clause.  1  L  B  R  1900—1902 
P  192  col  613  P  I. 
Rules  of  Madras  Hig^h  Court. 

1  See  High  Court— Rules  of  Madras  High 
Court  col  1123   P  II. 

Rules  of  N  'W  p  High  Conrt. 

1  See  High  Court-Rules  of  N  W  P  High 
Court  col  1123  P  II. 

2  Rules  of  18th  January  1898,  Rules  2. 
180,182,183,197— Advocate  —  Misconduct— Re- 
moval  from  the  roll  of  advocates— 3  A  L  J  592 
AWN  1906  p   226  ool  1573  P  II. 

3  littles  89,205  -Application  for  leave  to 
appeal  to  Privy  Council.  II  C  W  N  856-3^ 
C  850  col  673  P  II. 

4  4,  1894  No  80  (1)  —  Certificate  and 
affidavit  of  Legal  Practitioner's  fee  filed 
subsequent  to  judgment.  AWN  1906  P  169 
col  1565  P  II. 

5  Rule  12— Munsarim— Duty   of— Insuffi- 
ciently stamped  plaint-Incorrect   valuation — 
Court  fees.     AWN  1905  p  12  col  128  P  I. 
Rules  of  Practice  Calcutta. 

\     Calcutta   appellate    side  Rule     II,    chap 
III,   ool   1— Presidency     group— Small   causa 
jurisdiction.     29  0  498  ool    1118  P  II. 
Rules  of » practice   Madras. 

1  Conditions  of  sale  — Purchaser  required 
to  bring  sale  certificate-' Directory,  15  M  L 
J  406  ool  1557  P  I. 
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Rules  under  Punjab  Laud  Revenue  ^  Rulings  of  the  Finanoial    CommiS' 
Act  1887-  sioner. 


1     Limbirdar — Succession  tJ  lite    ('JJli:of. 
Ttr;  limits  of  relitionahip    wi   thm    which 
the  rule  of    primogenil,uro  must  b  ;  applied  in 
appointing  a  Lambardar    aro    laid      down    in 
Rovonuo    Rula  170  (t)    (a). 

Where  both  the  clainiautg  woro  do?cen- 
danta  in  the  male  lino  of  t'lo  patomal  grand- 
tather  of  the  last  incumbout,  quo  who  belong- 
ed to  the  senior  branch  of  the  family  and  was 
one  degree  nearer  to  tho  deceased  appointed 
as  a  Lambardar  notwithstanding  tho  fact  that 
no  common  ancestor  had  held  the  office  before. 
His  claim  was  hold  not  prejndicoi  by  his 
father's  temporary  absence  from  (ho  village. 
YADU  V.  DANI.  5  P  R  1901,  Rev. 
Rullngr  Chief. 

1  Suit  by  or  against  aliens-Suit  by  foreign 
corporation— Probate.     30  0  130  ool    1201  P  I. 

2  Suit  against  Euling  chief  without  con- 
sent of  Governor-General— Objection  as  to 
jurisdiction  of  Court.  40  P  R  1903  col.  1208 
P  I. 

3  Suit  against-Sanction    of  Local  Govern, 
ment.     108  P  L  R  1906   col  860  P  I. 
Ruling^s  af  chief  Court. 

1  Duty  to  follow— Execution  of  decree — 
Limitation — Step  in  aid  of  execution--Appli- 
cation  to  withdraw  money  deposited  by  judg- 
ment debtor.  207  P  L  R  1908—103  P  R  1908 
eol  1038  P  II. 


I  Application  t)  riot  asido  affer  confin/ka- 
tion  on  appeal.     33    V  1.  R  1901    col    IIGG  L^  I. 

Rumour  and  Ropudiation. 

J  How  far  good  evidence  of  market  vahie — 
Mode  of  ascertainiiuj. 

Obviously  value  created  or  special  pur- 
poses is  irrelevant.  If  the  market  value  is 
uncertain^  then  one  must  have  recourse  to 
such  surrounding  circumstances  as  afreet  tha 
probabilities,  and  among  them  to  real  prices 
produced- about  the  time  of- duo  date.  Market 
price  is,  to  a  great  extent,  based  on,  and 
made  up  of.  the  views  of  those  engaged  in  a 
particular  business  and  familiar  with  its  inci- 
dents, Those  viewg  are  basf^d  not  only  on 
transactions  in  v/hioh  a  man  may  himself 
have  been  actually  engaged,  but  aleo  on  tha 
general  rumour  and  reputation  in  the  market 
SHRIDAN    V.  GORDHANDAS,  26    B  235- 

Eyotwari  Tenure^ 

1  Rigbc  of  Government  to  contract  Cal- 
ingula  so  as  to  flood  a  ryotwari  holder's  land 
-OontinuiDg  injury.  15  M  L  T  32— 28  M  72 
ool  1806  P  I. 


Sadr  Court' 

1    Decisions  of—Their   binding  character. 
2  S  L  R  28  col  892   P  II. 
Sale. 

1  And  purchase  —  Breach  of  contract — 
Damages,,  measure  of— Market  rate  — Artifi- 
cial inflation  of  prices-Legitimate  mercantile 
transaction.  1  L  B  R  1900-1902  p  li6  col  235 
P  II. 

2  Applieation  to  set  aside— Deposite  of 
debt  bv  judgment-debtor  when  decree  adjust- 
ed in  whole.     6  O  0  68  col    1354  P  I. 

8  Application  to  set  aside — Material  irre- 
gularity-Substantial ii  Kiry.  10  0  155  col 
1551  P  I. 

4  Application  to  set  aside-Question  relat- 
ing to  execution  of  decree — Order  dismissing 
application  —  Application  to  have  sale  set 
aside.  5  0  C  377  ool  109G  P  I. 

5  Application  to  set  aside — Fraud-Second 
appeal.     31  0    385   col    1130   P  I. 

6  Assignment  of  immoveable  property  by 
husband  to  wife  in  lieu  ol  her  dcwer,  R8 
P  R  1901  col    2138  P  II. 

7  Assignment    of  immoveable  property  by 
husband  to  wife  in  lieu  of  hor  dower — Trans 
fer  by  husband  to  wife.     86  P  R  1903  col  1772 
and    1773  P  I. 

8  Assignment  of  imraofeablo  prop-^rty  for 
money  plus  favour  and  past  services  is  a  sale 
and  gives  rise  to  the  right  of  pre  emption. 
2  P  R    iy03    col  802  P  13. 

9  Auctiou  aftle  iu  e&ecutiuu  ul  decie^  gf 


immoveable  property  subject  to  mortgage- 
— Rights  of  mortgagee  —  Whether  mortgagee 
can  get  th«  sale  set  asida.  7  P  W  R  1903  coL 
1807  P  XI. 

10  Benami  transaction  for  purpose  of  da- 
frauding  creditors.  3  L  B  R  1906  p  245  col 
20  P  II. 

11  Breach  of  contract  of  — Specific  damage 
proved  to  result  from  breach  — Remedy  of 
aggrieved  party  to  gall  refused'good'^,  and  thaa 
only  sue  for  recovery  of  loss  accruing  on 
such  sale,  not  at  first  to  file  suit  for  price  oL 
goods.     10  B  L  R  1113  col  629    P  II. 

12  By  Court  -Certificate  of  sale  not  issued 
—  Right  of  pre  emption  not  affected.  30  P  1. 
1903  col  357  P  If. 

13  By  mihantof  immoveable  proppvty  be- 
longing  to  bis  shrine — Suit  by  his  succe-rsjr 
to  recover  property  —  Limitation  for  bucL 
suit.     127  P  R  1908  col    1611  P  II. 

14  By  pwsan  not  in  possession — Suit  by 
purchasor  to  recover  property  froni  tre^passei- 
in  possession — 'Maintainability  of.  9- (J  W  H 
177    PC)    col  385  P  II. 

15  By  registered  deed  to  ona  person — 
Prior  verbal  sale  to  another  person  — Notiee.. 
4  L  B  II  26  col  415  P  I. 

\Q  Cortiiicate  — See  certiticater  of  sale  ool 
378    P  IL 

17  ('ertifioate- Court  Sale-f'oostrwotioo— « 
Right,  title  and  iut-'rest  —  ^'rotected  luturast* 
2yV813coi  1741    Pl» 
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Salo    (Could.) 

18  'ortificate — Court  Salo — BoundarioB 
Bpecifiod  and  area  varying— Presumption.  27 
M  3G1    col    1171  P  I. 

19  CerLincalo-Ccut-t  Sale  — Purchaser  re- 
quired to  urirg  salo  cerlificato  directory  only. 
15  M  L  J  ICG  col  1557  P  I. 

20  Cerlilicale- Dimenfiioris  of  a  house.  S. 
274  0  P  t)~  DoKcriplion  of  the  atttachcd  pro- 
perty. 15  0  1'  L  U  1902  p  103-164  col  1514  P  I. 

2i     Certificato- -  Docs  I  ot    create    title,    but 

ifi    raMely    evidence    of    title Title    of    pur- 

cliascr,  when  becomes  final.     7  C  L  J  387    col 
44  P  II. 

22  Certificate  —  Granted  by  collector  in 
aeeorda!  ce  with  the  Rules  issued  by  the 
Board  of  Revenue  after  sole  of  ••  Belass  " 
la-  ds.     3-5  0  014 col    1068    V  II. 

23  Cortificate— Not  couclusive  of  title — 
I'l  oclamatioii  of  sale  — What  passes  at  court 
sale.     27  B  334  col    1171   1'  I. 

24  Tertifiate-Suit  for  establishment  of 
title  by  auction  purcbaaer  -  Decree  against 
landlord,  if  admi^s:ble  in  evidence  against 
tenant      7  C  L  J  384  col  986  P  II, 

25  Certificate  —  Value  of  — Arrears  of  go- 
vernment revenue  -  Debt  —  Titto  of  purcha- 
Btr  -  Date  of  sale  —  Appropriation  of  pay- 
ment of  arrears  of  revenue-  10  0  W  N  948 
col  313  P  I. 

2Q  Completion  of-  Application  to  set 
aside  .sale  under  S  310  A  after  application 
withdiawn  — Jurisdiction  to  set  aside  — 5  0  C 
137  col  1546  P  I. 

27  Conditions  —  Auction  sale— Payment 
of  purchase  money  — Rent  of  the  property 
sold.     7  B  L  U  845  col  588  Pi. 

28  Consideration  — Competency  of  stran- 
ger to  set  up  want  of  consideration— Tres 
passer  cannot  plead  that  the  sale  gave  no 
rigdb  to  sue— 15  M  L  J  197,  9  C  W  N  477  col 
385  P  II. 

29  Contract  for  sale  of  house— Sale  of 
encumbered  property- Failure  to  clear  en- 
cumbrauoe— Claim  for  rent  — Retention  of 
purchase    money— 4  BLR    224    col  617  P  II. 

80  Contract  of  when  property  passes  to 
buyer— Whether  parties  can  contract  with 
incidents  in  consistent  with  previous  of  act 
—32  C  816  col  350  P  I. 

31  Custom  -  Alienation-By  brother  in 
lieu  of  necessary  and  antecedent  debts  of 
father— Mights  of  minor  brothers— 48  P  L  R 
1903  col  2094  P  I. 

82  Custom  —  Alienation— Sale— Preemp- 
tion decree  against  father— Suit  by  son  to 
contest  alienation  after  decree  in  the  pre- 
emption   suit— 72  P  L  R  1904  col  211  P  I. 

88  Custom  — Pre-emption  — Relative  rights 
of  owner  of  adjoining  house-Sale  of  hia 
house  by  vendee  to  vendor  on  the  same 
day  the  house  in  suit  is  sold  — Evidence- 
Instance8-44  P  R  1903—75  P  L  R  1903  col 
800  P  II. 

84  Custom  —  Pre-emption— Suit  by  col- 
lecLors  who  had  left  the  village—By  childless 
proprietor— Sale  to  remote  collaterals  — 123 
P  L  R  1902-75  P  L  R  1902  col  2101  P  I, 

85  Custom  —  Pie  emption     sale— Female 


Sale    {Contd.) 

estate  —  Necessity  —  Rea-iudicata— Suil;  for 
possession  —  Adverse  possession— 140  P  L  R 
1902  col  940  P  I. 

86  Deed  —  Lease  hold  rights  of  redemp- 
tion upon  —  Sale  deed— CoDstructioD.  2  0  0 
336  col  556  P  II. 

87  Deed  of  sale,  acted  on,  absence  of 
consideration— Intention  of  transferee  that 
the  deed  should  not  bo  operative  until 
the  happening  of  a  cor'ftin  event  — Effeofc 
of  the  deed.  17  >I  L  J  386  col  610 
P     II. 

88  De,ed-C  PCS  261-Decred  for  execu- 
tion of  conveyance  — Execution  of  sale'deid^  in 
accordance   with  decree  for  the  samfi. 

The  appellant  obtained  a  decree  against 
the  respondent  by  which  the  latter  waa  to 
execute  a  sale  deed  in  favour  of  the  former 
of  an  8  annas  share  in  a  village  in  lieu  of 
R».  3,000.  The  alppollant  applied  to  the 
Court  to  execute  it  by  compelling  the  judg- 
ment debtor  to  execute  a  sale-deed  in  terms 
of  the  decree.  A  draft  sale  deed  wae  pro- 
duced by  the  decree-holder  and  its  terms 
were  agreed  to  by  the  judgment-debtor.  lb 
was  then  ordered  that  the  draft  should  be 
copied  on  a  paper  bearing  a  sufficient  stamp. 
When  the  proposed  sale  deed  was  prepared 
the  judgdment  debtor  and  the  decree-holder's 
pleader  agreed  that  the  word  "kurk  wagaira'* 
which  occurred  in  it  should  be  struck  out, 
They  were  accordingly  struck  out  by  the 
Court  and  the  deed  was  then  executed  by 
the  judgment-debtor,  who,  in  executing  it, 
added  that  it  constituted  the  decree  holder 
"superior  proprietor."  In  appeal  the  ap- 
pellant contended  that  the  first  Court  could 
not  go  beyond  the  decree  or  allow  th9  judg- 
ment-debtor to  suggest  alterations  in  the 
draft  prepared  in  accordance  with  the  deo« 
ree  and  that  it  should  have  executed  the  sale- 
deed  on  behalf  of  the  judgment-debtor. 

Held,  that,  if  the  application  were  con- 
sidered one  under  S  261  Civil  Proceedure 
Code,  as  the  Court  did  not  execute  the  sale- 
deed,  the  application  had  not  been  compli- 
ed with.  If  it  were  considerd  an  applica- 
tion to  compel  the  judgment-debtor  to 
execute  the  sale  deed,  no  such  applicatioa 
were   entertainable   by  the  Court. 

Held,  further,  that  both  the  parties 
having  considered  the  application  as  one 
under  S  261  Civil  Procedure  Code,  it  had 
not  been  disposed  of  according  to  law. 
SWAMIDAYALv.  SHEORAJ  BALI.     50  C 

870 

89  Deed-Suit  for  cancellation  of  sale- deed 
and  preemption— Suit  for— Inconsistent  re- 
liefs.    1  0  0  174  col  331  P  IL 

40  Deed— Suitj  to  set  aside  fictitious  suit 
for  possession  of  property  transferred  to  de- 
fendant under  fictitious  sale— 7  00  319  col 
1862  P  I. 

41  Execution— Estate  taken  by  bona  fide 
purchaser  for  value  from  a  person  holding 
legal  estate  only— Neglect  to  enquire— Efieot 
cf-27B  103  col  915  P  II. 

42  Execution  of  money  deocee— Proper* 
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ty  purchased  Bubjpcb  to  a  mortgapjo— Estop- 
pel —  Uight  of  purolmser  — 35  C  877  col  874 
P  II. 

43  •Exocutiou  --  Posponemont — How  to 
be  fixed  —  Irregularity  of  price — Connection 
between  —  31  C  815  -8  C  W  N  686  col 
1537  P  I. 

44  Execution  Bale  —  Wiihdravval  of  at 
taohmeMt— Privatfl  alieration-- Uight  of  as 
signee  for  good  and  valuable  consideration 
tht'Ugb  himself  a  creditor  and  though  such 
trausfer--9i  P  H  I'JOB  col  1515   V  I. 

45  Execution  -Sale  by  Court— Mlsdescrip 
tion  vf  title- Coil dttinvs  of  sale. 

On  the  8Lh  July  1399  the  petitioner  pur 
ohasfd  certain  property  at  a  sale  by  auction 
under  a  decree  llndor  the  suvonlh  condi'ion 
of  sule  the  abstract  of  tifclo  waa  to  bo  deli 
vered  within  seven  dnys  from  the  oen  ificaie, 
and  the  purohiser  wa.^  t>  make  his  r  quisi 
tlons  within  ten  d.iys  after  the  actual  delivery 
of  the  ahstrixot,  and  iri  thia  respect;  time  w  s 
to  be  deemed  as  of  the  essence  of  the  con- 
tract, and  the  title  was  to  be  coneiderr d  as 
approved  of  and  ucoopied  by  the  purchaser 
BUbjoct  only  to  such  objections  and  requisi- 
tions, if  any. 

The  abstract  was  duly  delivered  within 
the  seven  days,  but  no  roquisibioos  or  objec- 
tions were  taken  by  the  purchaser  within 
the  ten  days  limited  by  the  cotidition. 

On  the  9bh  January  1900  the  purchaser 
asked  for  inspeouion  of  the  title  deeds.  A 
bundle  of  documents  in  Bengali  and  Persian, 
relating  to  the  property  sold,  as  also  of  other 
property,  was  produced  and  shown  to  the 
petitioner. 

On  26th  April  1900  the  petitioner  applied 
for  annulment  of  the  sale  or  for  compensa- 
tion on  certain  grounds  which  he  alleged  ; 
and  on  the  80th  August  1900  the  ealo  was  set 
aside.  That  order  was  reversed  on  appeal  on 
the  28th  February  1302. 

In  1902,  after  the  order  passed  by  the 
Appellate  Court,  the  petitioner  again  asked 
to  inspect  the  title  deeds,  to  compare  them 
with  the  abstract  of  title,  and  the  request 
was  complied  with.  Tlio  petitioner  then  came 
to  know  that  the  first  abstraotoi  document, 
which  was  admittedly  the  root  of  title  to 
the  property  sold,  did  not  correspond  with 
the  documetit,  as  described  in  the  abstract 
of  title.  '1  he  purchaser  mede  the  present  i>p 
plication  in  which  he  asked  for  refund  of  his 
purohape  money 

Held,  that  as  the  description  given  in  the 
abstract  of  title  wa^i  wholly  at  variance  with 
the  document  itse'.f,  the  petitioner  was  entit 
led  to  the  refund  of  his  puruhase-tr oney,  and 
the  sale  mu>t  he  cancelled. 

Hild,  also,  that  the  petitioner  was  not 
barred  by  condition  7  from  raising  the  oh 
jection,  as  that  condition  cmnob  apply  to  a 
case  where  the  abstract  delivered  is  u  cr.rrrot 
audcontttinR  a  most  material  miodes-cnption 
of  the  documetit.  whch  is  mnde  the  root  of 
title.  That  coi-ditiuti  pie-hupposes  that  the 
Abj^tlfkCt  oi  title    delivcted  will  be  an  accurate 


Sale    (Cojitdj. 

and  true  one.  AGHORE  NATII  1\I00KER- 
JIOE  V.  ADMINISTRATOR  GENERAL  OP 
BENGAL      30  C468 

46  For  arrears  of  revenue  Assignment  of 
debt— Privy  council.  Appeal  to  — Fresh  op* 
portuiiity  to  argu.'  point  raised  fur  the  first 
time  on    appeal.     '62   C  27  col  1029  "  II. 

47  F^r  certain  specific  purpose  on  cer- 
tain specific  terras— Pre  emption  — Pro  emp- 
tor how  far  bou'^d  by  the  terms  in  the  deed. 
24  P  R  1901  col  2039  P  U. 

48  In  auction  — Of  escheated  property  by 
government,  whether  government  could  re- 
sell after  acc^p'anco  of  bid  and  of  the  depo- 
sit, by  purchas-  r.  21  T  L  R  215.  See  Re-sala 
No.    I. 

49  -f'l  cinsi  of  -  Mortgage  —  Prior  and  puisne 
mrigiges.  D  crees  on  -  Administration  suit — 
Rights  of  rival  pjucJiasers-  Transfer  of  PrO' 
perty  Act  (IV  of  1882),  Sections  62,  53  Frau- 
dulent transfers  —  Benavii  purchase  of  equity 
of   redemption   by   viorlgogee  decree  holder. 

Before  a  sale  in  execution  of  a  mortgage- 
decree  took  place  the  mortgagee  decree-hol- 
der purchased  the  equity  of  redemption  in 
the  name  of  a  third  party  who  was  made 
party  to  the  execution  proceedings,  The 
property  was  purchased  by  the  decree-hol- 
der himself  in  his  own  name. 

Held,  that  since  when  the  sale  took  place 
the  decree  holder  was  alone  represented  oa 
each  side  of  the  record  of  the  execution  pro- 
ceedings, he  could  not  rely  in  any  subsequent 
suit  on  the  sale  effected  in  his  favor  in  sup- 
port of  his  title  or  derive  any  advantage 
therefrom. 

Whether  a  transfer  is  void  o»  not  on  the 
ground  of  fraud  can  be  decided  only  in  a 
suit  properly  constituted  for  that  purpose. 
No  decision  was  given  in  this  case  as  to  ^bhe 
validity  or  otherwise  of  the  transfers  on  the 
ground  that  the  suit  was  not  properly  coa- 
abituted  either  as  to  parties  or  otherwise. 

A  decree  holder  purchaser  cannot  derive 
any  title  by  his  purchase  at  a  sale  held  ia 
execution  of  a  mere  money  decree  held  by 
him  when  the  property  sold  was  subject 
of  an  administration  suit  and  in  the  pos- 
session of  the  Receiver  and  was  not  regu- 
larly and  effectually  attached  at  the  instance 
of  the  decree  hoUlur.  Tiio  purchase  does  not 
C)nfer  any  tiile  on  the  decree  holder  as 
agairist  a  puroiiase  in  the  adminislrrvtion  suit, 
even  if  the  attachment  was  regularly  made, 
when  order  for  sale  was  made  in  iho  edmi- 
1  nisti  ation  suit  before  sale  took  place  in  exe- 
cution of  the  decree. 
I  When    the  estate    of  a  deceased    person  ia 

j  under  adrainistiatiou  by  the    Court  or  out  of 
Court,  a    purchaser    from  a  residuary    legatee 
I  or  heir  buy^  subject  to    any  disposition  which 
j  has  been    or  may  be    made  of    the    deceased's 
e.-tao    in      due    course      of    administraii  jn. — 
CHUTTERPUT    SINGH    v     MAllARAJ    BA- 
HAnoOK    SINGH.     9   C  W  N  225 
]       50     111  Ex-:cutio  u  — Coudu  ci  of,  iu  a    place 
.  other  than   that  mentioQed  iu  the  procUma- 
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tion,    whether   a   material    irroguluity.     132 
P  i'  11)06  col.  1536    V  I. 

51  In  Execution  —  Delivery  of  formal 
possession  gto  auction  purchi\,.-er,  efteofc  of  — 
Limitation  9>xved  tiob  only  against  tlio  jadg- 
mentdebtor  but  also  agtvinsi  bis  co-sharer. 
3  A  L  J  ()5'J  -A  W  N  1906  p  278  col  :  1595 
P.    II. 

52  In  exroution— Effect  on  of  failure  to 
dopositft  purcbnso  monoy-Sale  of  i)nmovcablo 
proporty.     3    L  B  li  l90G    p.  225  c  -1.  15?9  P  I. 

53  In  execution-  Effect  orj— Of  omission 
is  to  hllix  pruchimalion  on  the  property.  21 
T  L  II  167    col.  2194  F  II. 

54  In  execution— Non  transferability  of 
occupancy  rights  to  purchaser  on — Ocoup- 
aiicy  holding  aoid  in  decree  for  rent.  11  0 
\V  N    76  col  1948  P  II. 

55  In  execution  Ss.  228  (e)  255-~Pay7nent 
credited  by  decree  liolder  need  not  ba  recorded 
by  court — Pin  chaser  in  execution  can  sell  before 
confirmaiitn. 

A  decree  holder  mentioned  the  payment 
of  a  portion  of  the  decree  amount  and 
payed  for  execution  of  the  rest  of  the  deorae 
only,  the  lower  Court  found  that  as  no  re- 
cord of  such  part  satisfaction,  was  made  by 
the  Court,  the  same  could  not  be  taken  any 
notice   of. 

Held,  no  such  recording  by  court  is  ne- 
cessary either  under  section  255  or  under 
Section  228. 

The  decree-holder  has  to  certify  payment 
under  section  255  and  he  has  under  section 
228  (e)  to  specify,  in  his  execution  peUtion, 
any  adjustments  subsequent  to  the  decree 
and  it  is  only  when  ha  fails  so  to  certify, 
that  the  judgmeat-debtor  has  a  right  to  in- 
form the  Court  and  get  satisfaction  re- 
corded. 

Held,  further,  that  after  an  auotion-sale 
and  before  the  confirmation  thereof,  there 
is  not  merely  a  contract  for  sale  but  an 
inchoate  transfer  of  title,  which  only  re- 
quires confirmation  to  perfect  it.  12  U  597 
and  17  B  375,  F  and  consequently,  even  be- 
fore the  confirmation,  the  purchaser  gets 
such  a  title  to  the  property  as  could  validly 
be  conveyed  by  him  to  others.  MUTOH^N- 
THU  POOTATHAN  v.  PONNAN  PADMA- 
NABHAM.    21  T  LR152. 

56  In  execution  of  decree— Substantial 
Injury-  Evidence  that  substantial  iojury 
was  due  10  material  irregularity.  6  O  G  61 
col.    1551    P  I. 

57  In  execution  of  decree  — Application 
for  setting  abide  a  sale  made  by  unregistered 
transferee  of  holding  from  judgment  debtor 
in  a  suit  for  rent.  9  G  W  N  134  col.  1131 
P    I. 

58  In  execulion  of  decree —  Armlnian 
Christian  6  O.  C.  305-See  Arminiau  Chris 
tiau. 

59  In     execution    of   decree  — Attachment 
and    sale    of  imm   veabie    pioperty    in  execu 
tion  oi  decree-  Privtite  alienation  of  properly 
after   attuchmeul    aid   sale.      11    P.    h.    1906 
ool  1167  P  1. 
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60  In  execution  of  decree -Effect  of  sale 
of  mortgaged  property  in  ex  culion  of  money 
decree.     62  V  R    1908  col  1807  P    II. 

61  In  execution  of  dccreo— Effect  of  sale 
when  not  set  aside  under  — Competency  of 
ex;^cuting  court  to  allow  time  to  judgment 
debtor  to  raise  amount  of  docree  after  such 
sale.     92    P  H    1907  col.  1336  P  I. 

62  In  executioQ  of  decree  — Irregularities 
in  procedure  -  Sale  void  or  voidable  — Pro- 
perty of  third  parties  Estate  of  a  deceased 
debtor.  7  BLR  1-2  ALJ  71-9  CWN 
201  col.  19  P   II. 

63  In  execution  of  decree— Material  irro- 
gualarity  in  publishing  or  couduobiog  a 
sala  —  Omission  to  state  the  nature  of  pro- 
perty.    47  P  R  1905  col.  1534  P  I. 

64  In  execution  of  decroa— Material  irre- 
gularity—Mistake in  proclamation  as  to  place 
of  sale  evidence  court  not  limited  to  irregu- 
larities specially.     132  P  R  1906  col.  1536  P  I. 

65  In  execution  of  decree — Money  decree 
in  favour  of  mortgagee,  sale  of  mortgaged 
property  in  execution  of— Sale  void.  33  0 
283  col.  715  P  I. 

66  In  execution  of  decree— Objection  to 
sale  by  judgment  debtor  to  contents  of— After 
sale— Witness  resummoning  of  judgment 
debtor,  right  of.     4  0  0  379  col.  2193  P  II. 

67  In  execution  of  decree  of  Mokarari 
tenure,  for  arrears  of  rent — Right  of  Durmo* 
kararidar  to  apply  for  the  setting  aside  of  the 
sale.     32  C  107  col.  156  P  II. 

68  In  execution  of  decree- Resjudieata 
— Sala  of  mortgaged  property  ~  Decree  taken 
after  part  of  mortgaged  property  sold  under 
decree.     5  0  C  251  col.  1962  P  II. 

69  In  execution  of  decree— Sale  by  auc- 
tion under  a  decree— Illegal  for  court  to  set 
aside  and  then  to  sell  the  property  to  the 
decrae  holder  or  any  other  person.  25  P  R 
1907  col.  1553  P  I. 

70  In  execution  of  decree— Set  aside  suit 
for  refund  of  purchase  money,  maintainabi- 
lity of-32  0  332  ool.  1083  P  I. 

71  In  execution  of  decree — Suit  by  auc- 
tion purchaser  to  recover  purchase  money, 
maintainability  of  such  suit.  114  P  R  1908 
col.  449  P  II. 

72  In  execution  of  decree— Purchaser,  ti- 
tle of-Stranger  whose  property  is  sold  behind 
his  back  without  authority  -Suit  to  set  aside 
— Indian  Limitation  Act,  Schedule  II,  Divi- 
sior.,  Article  12  (a)- hale  in  execution  ;of 
decree.  1  L  B  R  1900  02  p.  53  Ahmed  Ally 
V.  IMauogshwe  Thin. 

73  In  execution  of  decree-When  void  and 
when  irregular — Purchase  by  mortgagee,  be- 
namoe,  eff  ct  of -9  C  W  N  201  col  19  P  II. 

74  In  lieu  of  dower — Sale  in  lieu  of  dower 
—  Value  of  property— 90  P  L  R  1904  col  463 
P  I. 

75  Irregularity— Conduct— Admissibility  of, 
to  pmve  S'>le-~Mortgage. 

8.  92  of  the  Evidence  Act  does  nob  ex- 
ckidethe  ^evidence  of  act  and  conduct  of  the 
parties  in  order  to  show  that  a  conveyance  is 
really  a  mortgage  by  way  of   eonditional  sale. 
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The  Full  Bonch  docision  in  2  C  W  N  562,  95 
C  603  has  not  been  in  niiy  way  nverrnled  by 
the  decigion  of  I'rivy  Council,  liALAlNI- 
SITAN  DAS  V.  LEGGE  ;  KHANKAK  aBDUK 
KaHMAN  u.  ALI  HAFEZ.  5  C  W  N  851  ; 
28  C  256. 

76  Iiregularity-Porson  entitled  to  apply 
to  set  aside.     13  M  L  J  231  col  1190  P  I. 

77  Land  belonging  to  an  agriculturist — 
Confirmation  of  sale-- 42  I'  L  II  1D02.  Sec. 
Purjib  Alienation  of  Land  Act  XI II  of  1900 
No  22, 

78  Land  sold  by  governraont  for  arrears 
of  revenue  holder  of  money  decree  against 
owner  of  sach  land  bringing  suit  alleging  that 
land  brought  by  purchaser — 14  Bur  L  R  135 
col  1526  P  I. 

79  Material  irregularity  in  publishing  or 
conduotit)g  gale — Defective  description  of  pro 
pcrty  to  be  sold -175  P  L  R  1905  col  1534  P  I. 

80  Meaning  of-Sale — Plea  in  defence  that 
transfer  is  invalid  does  not  avail  in  subse- 
quent suit  by  defendant.  17  M  L  J  220-2 
M  L  T  350-30  M  351  col  1808  P  I. 

81  Mortgage-Debtor — Attachment-Specific 
movement — Prohibitory  order — Suit  for  dec- 
laration.    14  0  P  L  R  1901  p  124  col  1512  P  I. 

82  Mortgage-Defective  title — Jurisdiction 
of  Civil  Court,  objection  to— 1  L  B  R  1900-02 
p  277  col  318    P  II. 

83  Mortgage-Order  absolute  for-Without 
Dotice  to  morgagor — Maniutainability  of  ap 
plication  to  set  aside  such  order.  32  C  253 
col  G70  PI. 

84  Mortgage  property  cannot  be  brought 
to — In  execution  of  simple  money  decree  ob- 
tained by  the  mortgagee-But  otherwise  where 
it  has  been  completed  and  confirmed.  A  W 
N  1908    p  49  col    712   P  I. 

85  IMortgage  with  possession— Second 
mortgage  under  an  unregistered  deed — Stipul 
postponing  redemption  title,  payment  of.  11 
O  C  248.     See  Registration. 

86  Necessity  of  Notice  for  the  validity  of  | 
a — Suit  to  set  aside  sale— Sale,  coofiiraation  | 
of-Certificate— Issue  of  if  cures  defect  in  ser-  \ 
vice    of  notice.     3  C  L  J  280   col  166  P  II.  j 

87  Non  payment    of    consideration     does  ' 
cot  invite  'sale-Entry   of    mutation    by    Teh- 
sildar  not  presumed  to  be    correct  till  it  is  in    j 
corporated  in  the    Jamnbandi.     91  P    R    1902 
col  263  P  il.  I 

88  Non-payment    of     consideration- Sale 
nevertheless   complete —Suit   for  possession  -  | 
Maitainability.     AWN    (1908)  p.    38  col.  588 
PI. 

89  Notification— Description  of  property 
8  G  W  N  337  col.  41  P  II. 

90  Notification — Revenue  Sale  Law  {Act  XI  i 
of  1859),  S(clions  5,  6,    33  — Sale    notification  — 
Irregularity  in  publishing  or  conduciinig  sale  —  | 
Material  if  rrgulariiy  and  ii^  ad'' gut  cy  of  price,  j 

Held,  that  fhe  question  whether,    in    any 
partcular  caso,  the  uotificasiou  of  sale    under  i 
Act    XI    of    1659     sufficiently     specifies     the' 
estates  or  shares  of  estates   to  be  sold  depends  j 
upon  the  terms  of    tha    notification    in   such 
case.  I 
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When  there  has  b;on  an  i-rpgiilarity  in 
publifiUing  or  condu^-ti ng  a  sale  urjder  Act  XI 
of  IBS'J,  the  connectinii  betwoiMi  the  in^d  - 
quacy  of  the  price  and  the  irregularily  must 
be  established  by  evidence  and  nojgoneral  rule 
can  be  lad  down  as  to  tho  amount  or  nature 
of   the  evidence. 

Per  Hampini,  J. --The  proposition  that 
"merely  advertising  that  the  'of  an  risidue 
estate  is  to  be  sold  without  giving  further  par- 
ticulars and  stating  what  residua  is  cannot  be 
considered  a  sufficient  description"  cannot  be 
accepted  as  a  general  rule.  Such  a  rule  ia 
opposed  to  the  terms  of  section  6  of  Act  XI 
of  18.59.  13  Cal.,  208  followed.  ISMaIII 
KHAN  V.  ABDUL  AZIZ  KUAN.  I  C  L-  J. 
14  =  32  G  502  =  8  C ,  9  W   N  C  343F  B 

91  Notifioatioii  Sale,  notification  of  —  Ir- 
regularity in — Specification  of  property  to  be 
sold— Inadrquancy  of  price.  6  C  W  N  526 
col.  33  P  IJ. 

92  Objection  to  validity  of  -Order  of  snla 
not  proclaimed  by  heat  of  druni--Inadequat9 
price  1  O  C  186  .ol.  1551  P  I 

93  Of  ancestral  properly  Sous  liability 
to  pay  bis  father's  debt  — Non  joinder  of  par- 
ties— ^  ale  of  anceptrul  properly  — Bond  debt. 
1    0  C  112   col  2166    P  TI. 

94  Of  goods-Uontract  to  sell  vvarrantly- 
Breach — Inferiority  —  Proof  of --Suit  for 
damages.  6  C  W  N  495—29  C  323  col  738  P  II. 

95  Of  goods  to  one  parlner--Pro-uota 
given  by  him--Li  ability  of  both  for  gooda 
sold  and  delivered  on  the  original  cause  of 
action.     25  M  580  col   309  P  JI. 

96  Of  goods  under  false  pretencetJ-- 
Oontract  of  sale— Voidable  at  the  .instance  of 
vendor  — Cessation  of  vendors  title-  Goods  by 
his  own  acts,     15  M  L  J  376,  col     352  P  I. 

97  Of  house -- Pre  emption-Sale  jf  house 
Vendor  having  no  proprietary  or  under 
proprietary  right  in  larjd  occupied  by  the 
house.     4  0  C  26  col     1978  P  II. 

98  Of  immoveable  property  Sale  of 
effect  of  failure  to  deposit  part  of  pur- 
chase-~money--3  L.  B.  K.  1906  p.  225  col  : 
1539    P.  I 

99  Uf  immovable  property  by  husband 
wiihout  knowledge  of  wife  -  AppareiU  ac- 
quietcence  bubsequeut  to  sale  by  wife  oa 
proof  of  consent.  1  L.  B.  R.  1900  02  p.  11 
col.    244  P.  II. 

100  Of  immoveable  property  in  execu- 
tion   of    decree.     3  O.  C.    321    col.    1321    P.    I. 

101  Of  immoveable  pioperty  wortblesa 
than  Rs  100 — Delivery  of  possession— Trans- 
lerree  in  possession  before  eale.  5  C.  L.  .J, 
390-34    C.   207    col.    587    P.   I. 

102  Of  land —  Restrictions  attached  to 
sale  land — Sale  of  land — Sanction  of  su- 
perior   authority.     3  0.  C.  1    col  677  P.  I. 

103  Of  mortgnged  prcperly,  suit  by 
mortgagee  on  eimple  mortgage  for.  8  O. 
C.    156    col.    1935    i'.  I. 

104  Of  mortgnged  propcity,  euit  by 
mortgagee  on  simple  mortgage.  6  O.  C.  151 
col.    618    P.  1. 

106  Of  mortj.ag(d  property,  suit  for, 
5   0.    C.    2S6   col.    606    P.    1. 
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106  Of  mortgaged  property,  without 
rodoouiing  prior  movtgigo.  1  O.  0.  105  col. 
659    P.    1. 

107  Of  Noiitraiisforable  holding  by  court 
of  lower  gYixde  of  prop;n*ly  iifctiohod  by  a 
court  (it  higlier  grnd-Salo  invalid.  A  W  N 
1901  p    161—27  A  5G    col  11G4    V  1. 

108  Of  non  transforablo  holding  not  ip- 
BO  facto  void— Con firmalion  of  sale-  Suit  for 
recovery  of  possession  by  jadgmeut  debtor. 
9  C  W  N    972  col    1082  P  I. 

109  Of  non  transferable  holding  of  pro- 
perty obsconding  offender— Illegal  sale- 
Suit  to  sot  aside  -Jurisdiction.  27  A  572 -A 
W  H  1904    p    190-1  A  Li  J    298    col.  1346  P  I. 

110  Of  occupancy  holding  by  tenant 
without  consent  of  landlord.  60  P  L  R  1905 
—See  Punjab  Act  XXI  of  1887  Tenancy  Act 
No.    12. 

111  Of  outstanding  debts  of  partnership 
before  preliminary  decree  is  invalid.  77  P 
L  R  1904—23  P  R  1903  col   1493  P  I. 

211     Of   part   of   mortgaged     property   in 
execution    of  a  decree    for    costs -Subsequent 
Buit  for    redemption  will  succeed    only  in  re 
Bpcct   of   unsold    portion    of     mortgage    pro- 
perly   AWN  1908  p  48  col  712  P  I. 

113  Of  perishable  property  under  attach- 
ment during  pendency  of  application  for 
removal  of  attachment  — Sale  proceeds.  4  L 
B  R  16  col    1362  P  I. 

114  Of  property  free  of  mortgage  — App- 
lication for— Rights  of  mortgagee  under  S. 
295  C  P-GDuty  of  court.  3  L  B  R  1906  p. 
275  col.  1188  P  I. 

115  Of   property   not  in  possession— Con- 
tract of    procedure    where  a  party    to  a   com 
promise     objects   to    its     being     recorded    by 
court— Decree  in  terms.     2   0  C    149  col,  1603 
P.    I. 

1X6  Of  property—  Registrators  sa'e  — Set 
ting  aside  of  — Misdescription  —  Material  mis 
dercripliou— Setting  aside  the  sale  or  com- 
pensaiion— Alternative  relief.  OWN  873  — 
^9  C  428  col.    271  P  I. 

1X7  Of  property  subject  to  mortgage  — 
Proclamation  of  sale  — Recital  of  mortgage. 
6   O  C  76  col.  1187  P  I.  ^ 

XI8  Of  property  subject  to  mortgage,  free 
from  mortgage  — Proclamation  of  sale  pro 
cedure.     3  L  B  11  1906  p.  258    P  I.  1189  P  I. 

1X9  Of  property  to  defeat  creditors,  3 
L  B  R  1906  p.  188  col.  585  P  I. 

120  Of  reversion  iry  interest  persons  hav- 
ing possibility  of  succession  not  co-sharers 
with  those  having  similar  possibility.  7  0  0 
98  col  1815  P  I. 

121  Of  usufructuary  mortgage— Laud 
sanction — Punjab  alienation  of  land,  52  P  L 
R  1904-6  P  R  1903  Hev   col  1491  P  II. 

122  Of  z«mindary  — Passing  of  property  in 
buildings  of  zmindary— Deficiency  paid  after 
period  of  limitation— Factory  situate  on  land 
Bold.  AWN  1902  p  27—26  A  218  ool  1441 
P    I. 

123  Oral  ofier  of  sale— Wftivor— Notice,  lu- 


Sale     (Contd.) 

adraisaibility  of    oral  evidence.     IOC  ?54  col 
20;U   P  II. 

124  Order  of,  not  proclaimed  by  beat  of 
drum -Material  irregularity  in  conducting 
salo— Substantial  injury.  1  0  C  14  col  1550 
P    I, 

125  Pro  eraption  —  Limitation  — Fraudu- 
lent oonooalm^tit  of-Fraud.  16  P  R  1902  col 
1811  P  I. 

126  Purchase— Power  of  vendor — Reason- 
able oaro  -  Constructive  Notice.  1  L  B  R  1900 
--02  p  196  col    564  P  I. 

127  Suit  by  vendor  for  declaration  of  right 
--Nonpayment  of  purchase  money — Sale 
complete  without  payment  of  purchase  mo- 
nev.     91  P  R  1902  col  263  P  II. 

128  Suit  for  a  dcolaretion  that  land 
belonging  to  an  agriculture  and  liable  to 
attachment  or  sale.  4  P.  R.  1903  col.  1627 
P.  I. 

129  Sale  proclamation— By  public  officer 
--Caution  to  be  exercised —  Remarks  on,  6 
C.  W    N     246     29   C    94  col    921    P.    I. 

130  Detcript  on  of  property  sold  effect 
of  Sale  of  equity  of  redemption  — Mortgage 
subsequently  found  invalid — Judgment.  A. 
VnT.  N.  1904  P.  174--It  A.  L.  J,  435—27  A. 
97    col.    967    P.    II. 

131  Duty  of  executing  court— Decree  for 
sale  of  property  not  liable  to  attachment  or 
sale  — Objection  not  raised  in  original  suit, 
27  A  684  A  W  N  1905  p.  138—2  A  1.  J  401  coJ. 
1049  P  I. 

132  Nature  of— Presumption  as  to  the 
observance  of  the  necessary  formalities,  32 
0  691  col.  76  P  11. 

133  Place  for  sale  fixed  in— Conducting 
the  sale  elsewhere  whether  a  material  irri- 
gulanty.  132  P  R  1906  11  Phi  1907  col. 
1636  P  I. 

134  Public  Demands  Recovery  Act— Can- 
cellation—Want  of  Notice— 5  C  W  N  86  col. 
75  P  II. 

135  Public  Demands  Recovery  Act — Suit 
to  cancel  sale — Appeal.  5  C  W  N  521  col, 
74  P  II. 

J186  Public  Demands  Recovery  Act— Suit 
to  set  aside — Parties — Secretary  of  State  a 
t  ecessary  party.  8  OWN  657  31  C  159  col. 
74  P  II. 

137  Purchaser  atexecution  sale  for  fall 
value,  liability  of -Entries  i*. --How  far  bmd- 
on  pui'chasar.     10  O  G  25'4   col  1031    P  II. 

138  Revenue  8ale--None-sptciticati  ja  of 
share  in,  when  a  material  irrtgularity  —  Proof 
of  inadequacy  of  price  as  resalt  of  nou- 
speciiioation  of  shares  in,  9  0  W  N  487  col 
37    P  II. 

189  Sale,  Petition  to  cancel — Frand  not 
proved  —  Irregularity".  5  C  W  N  124-28  G  i 
col  1132  P  I. 

140  Service  oE— If  should  be  in  every  part 
of  thu  property— Statement  of  value,  if  mate- 
rial,    12  U  W  N  758  ool  1515   P  1. 

141  specification  uf  profits  in.  10  0  186 
col  1551  P  I. 

142  Statement  of  p,uuual  rent  in,  7  C  W 
N  386  col  1541  P  II. 
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143  S"i^'  ^^  ^^^  asido—Docroe— Ground — 
Suit-     5  O  W  N  559    col  1085  P  I. 

144  Stn'pmi:nt  of  value  in  Sale— Proclavia 
tiun  S  287  (c)  C  P  O  when — Approximate  valud 
to  be     enquired  into. 

No  general  rulo  can  be  made  that  in  cage 
should  any  inquiiy  ba  m  ido  as  to  tbo  valuo 
of  the  judgment  dobfoi'H  property  to  be  sold 
before  issuing  the    sale  proclamation, 

Where  the  deoreo  holder  stated  the  value 
of  the  property  to  bf3  lis  15,000,  but  the  judg- 
ment debtor  objoctod  that  the  value  was  Us. 
1,50,000  and  the  Court  adopted  the  form'^r 
valUiitioD  without  any  inquiry,  held,  thai  in 
the  face  of  the  discrepancy  in  the  value  es 
stated  by  the  decree  holder  on  the  one  hand 
and  the  judgmect  debtor  on  the  other,  aa  in- 
quiry as  to  the  approximate  value  of  the 
property  was  obviously  necessary  and  should 
be  held.  SAURENDRA  MOHAN  TAGORE 
V.   HURRUK   CHANU,   12  G  W  N  612. 

145  A  Jllndu  Wido70  —  Registered  sale 
deed  to  her  ncphiw  —Nephno  pre  deceasing 
widow  —Pussi'ig  of  title— Intention,  xulien  will 
affect  the  passing  of  title —Circumstances  under 
which  Court  of  rquify  will  decling  relief 
against  a  voluntary  deed. 

Where  partioa  ititeod  that  title  should 
pass,  the  fact  that  no  'consideration  was 
paid  does  not  prevent  title  from  passing 
16  ai.L.J.  147,  F. 

If  the  plaintiff  intended  that  some  title 
should  pass,  though  not  the  title  which  the 
deed  purported  to  convey,  held  that  the 
plaintiff  could  not  pleade  the  deed  to  be  a 
mere  sham  and  could  not  claim  to  b  e 
relieved  as  against  its  effect  21  M.  56,  app- 
lied   and  20  M.  326  and  2S  M.  124,  D. 

Cases  in  which  a  Court  of  equity  will 
decline  to  give  reli'^f  upon  a  volunLiuy  deed 
alleged  to  have  be^u  ex  cuted  for  a  special 
purpose  for  which  it  w^is  never  rflqaired, 
summarised  and  explained  (c)  37  English 
Reports  744  (749)  and  34  L  J  (J  h  49,  Refermd 
to.     AMIRTHATHAMMAL    v.   PERlASAMl 

PILLAI.    4MLT279 

!46  Suit  for  recory  of  debt  —  Sale  io 
consideration  of  dobt — Claim  on  sale  agree- 
ment falling  through --155  P  LR  1906  col 
1778  P  I. 

147  '^'o  co-sharers  and  strangers — With 
Bpocification  in  the  deed  of  each  vendees 
share  in  property  sold  —  70  0  22  col  2142 
P  II. 

148  Trarafer  of  intangible,  immoveable 
property — Sala  of  nquity  of  redemption —ii2- 
gistration  of  deed  of  traosfor--Admission  of 
transaction— 3  N  L  R  72  col  474  P  I. 

149  Under  registered  deed — Effect  of  non- 
payment of  purchase-moiioy  —  Rights  of 
subsequent  purchaser  and  vendor  as  against 
prior  purchaser.     16  M  L  J  524    col  oS8  P  1. 

150  Unregistered  sale  deed — Distinction 
between  evidentiary  admissions  and  admis- 
Bions  by  pleadings  —  Caveat  amgotor — Re 
Btoration  of  purchase  money  on  salo  being 
Toid  -B  R  (1907),  Evidence   ool  184  P  I. 


Salo     (Contd.) 

151  Valu'iblo  property  sold  for  nominal 
price  —  Application  of  principle  at  resmagia 
valeat  qu  vm    poreat  —  5  C    L  J    687    col    164 

P  ir. 

152  Vendor's  lien  for  unpaid  purchase- 
money — Sale  deed  containing  full  acknow- 
ledgment of  piircha«!smoiicy  --  Mortgagee 
taking  matter — .Mortgagn  without  notice  -f 
unpaid  purchase  money— Estoppel --10  B  1j 
R  403  col  553  P  I. 

153  Vendori  of  p'-'^porty  exocutipg  deed 
of  indemnity  for  ro  pvyment  of  purchase- 
money  with  intere-t  and  hyp.^othecatiM;^ 
certain  property  as  security--'lornij  of  in- 
demnity held  to  amount  to  morlgigi  -  5  v 
L  J  723  col  1787  PH. 

154  /'miudar's  right  on  —  1  O  C  2c  I 
1036  P  II. 

Sale  and  price. 

I     Meaning  of —  Pro  emptiou.     10  C  75  col 
1118  P  II. 
Salt  act. 

1  Silt  Act  Bombay— See  Bombay  act  II  o£ 
1890  col  222  P  I. 

2  Salt  act  Madras— See  Masras  act  IV 
of  1889  col  1652  P  II. 

Salvagre  lien. 

1     Salvage— Retuard— Measure  of— Ship. 

Salvag"!  is  nob  a! ways  a  mo'O  compen- 
sation for  work  and  lab -r.  Tne  interests 
of  commerce,  the  ben.  (it  a  .J  security  oE 
navigation,  the  lives  of  the  s.amm  rend-jr 
it  proper  to  estimate  a  silvago  reward  upo  i 
a  more    enlarged    and    liberal    scal-^ 

The  ingredients  of  a  salvage  service  are, 
first,  cnterprirfa  in  the  salvors  ribkirg  their 
own  liviis  r.oHiVo  iheir  fnl  1  ow  croi'u'- -^  ;  se- 
condly, the  degrco  of  da 'g-'r  a  .d  dis'ros^ 
from  which  tbe  pr-  p.vty  is  re^cuod,  .vfctli  r 
it  were  in  imminent  p-^nl  or  aim  ct  c  rtoin'y 
lost  ;  thirdly,  the  labor  and  i-kill  which  the 
salvors  Incurred  a;  d  di.-^played  and  the  lima 
occupied,  lastly,  Iho  vilu::  THE  ■  LaM 
LINESTEv     ERS    (LD.)  v.    THE    B\LCES. 

27  M  187. 

Sae  also     31  C  667  col  1414    P  II. 

Same  matter- 

I    Same  m  itter-]\IultiEarioU3ness--3  L  B  R 
I906^p  191  col  1383    P  1. 
Sauad. 

1  Absence  of  —  Entry  of  name  in  libt— 
Mahomedan    Law— 2  0  <■  213  col  1688  P  II 

2  Construction  of--Findu  Law-  Widow's 
estate      3  0  C  250  col  5oj  P  II. 

8  Construction  of— Mokarnri,  gra 't  of — 
Revision  of  rent,  if  in  \iorpcluity — Set  off  — 
Repjudicata-Non  real  zvtioj  (  I  rot:t  for  ma  ly 
years-  -Effect  of.     7  C  L  J  202  col  944  P  I . 

4     Substituted  -- Validity--Cr)wn   giai  t  - 
Power  to  regia't  in    times  of  peace  creatii:g  a 
new    tirae--Succe,siou.     9  C  W  N  ^10  9 --27  A. 
634  (P  C)  col  537  [•  n. 
Sanad  Holder 

I  Sanad  bolder— Taluqudar—Sottlemi^nt-- 
Rights  of  the  Goverumout.  20  0  199  col 
665    P    II. 
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Sanction 

1  Sa>icli()0  (or  buildings— Detached  build- 
ing erected  witlioufc  Banciiou  of  Muuicipality. 
7  C  VV  N  374  col  162  H  11. 

2  For  building,  to  b'uild--No  order  within 
time— Higbt  to  build.  5  0  W  N  42  ool  86 
P    II. 

3  Grauted  by  Municipality  for  raising  a 
building.  14  P  L  U  lUOo— 'J  P  K  1905.  See 
Punjab  Act    XX  of  1&91  Ss   8-2,  92   (G). 

4  01  advocate  general — Wakf  property — 
Claim  lo— Suit  relating  to  public  rigbta.  32 
C  273  «ol   1210  l»  I. 

5  Ot  collector — Landlord  and  tenant — En- 
hftucent  ot  rent- I'ower  of  appellate  Court. 
26  M  427  col  1662  P  I. 

Q  Of  collector  — Punjab  alienation  of  Laud 
Act.  (1900)  8.  2  (3)  -  Sale  of  usufructuary 
mortgage.  0  P  R  1903  Keve— 52  P  L  li  1904 
col  li9L  F  Jl 

7  Of  court— Agreement  between  decree 
bolder  and  judgmeot  debtor  and  a  third  per 
Bon  not  a  party  to  decree,  for  jarisdicliou  of 
decree.     3  0  G  165  col  2083  P  1. 

8  Of  court—Execatiou  of  decree  — Estoppel 
10  0  71  col  1498  P  I. 

9  Of  court  aa  t@  agreement  relating  to 
judgment  debt.     4  0  0  284  col  1495  P  I. 

10  Of  Court  to  appoint  new  trustees  — Ad- 
ministration by  Court.     32  0  448  col  2039  P  1. 

11  Of  court  to  sue  receiver — Condition  pre- 
cedent.    9  0  W  N  247—32  0  270   ool  698  P  XL 

12  Of  superior  authority —Execution  of  dec* 
ree—Sale  of  land—AtUhoiity—Oudh  Laws  Act 
(XVIII  of  1876),  S  20  -Transft^r  of  Property 
Aci  \IV  of  lb8-4),  Ss.  8tii  S9  —  Uesti  IcLions  attach- 
ed lo  sale  of  land— Civil  Procedure  Code  [Act 
XIV  of  1882),  S.  266-Oudh,  praciicn  as  regards 
sale  in  execution  of  decree  in. 

Under  section  20  of  the  Oudb  Laws  Aot, 
in  the  Province  of  Oudh  a  decree  or  order 
under  sections  88  and  89  of  the  Transfer  ef 
Property  Act,  would  be  subjeob  to  the  re- 
Btriotion  attached  to  section  266  of  the  Code 
of  Civil  Procedure;  aud  the  sanction  of  su- 
perior authority  is  necessary  for  the  sale  of 
land  in  all  cases  of  mortgage. 

A  sale  in  pursuance  of  an  order  under 
section  89  of  Act  IV  of  1882,  is  undoubtedly 
a  sale  in  execution  of  a  decree.  FiDA  HU- 
HAIN  ^v.  KAILASA,  8  0  0  !• 

13  Order — Revocation  by  High  Court- 
Village  MunsiS  is  a  court  and  can  adminis- 
ter oath.     27  M  223  col.    1361  P  I. 

14  To  build— To  question  acts  of  Munici- 
pal Oommittee -Pleadings.  50  PL  R  1905 
—45  P  R  1905— S<?e  Punjab  Act  XX  of  1891 
Municipal   Aot  Ss.  92,  169. 

15  To  erect  buildings.  62  P  R  1907—107 
P  L  R  1908  col,  261  P  11. 

16  To  prosecute  granted  by  Revenue 
Court   Chief   Court  has  no  power   to  revise. 

Held,  that  Chief  Court  is  not  competent 
to  interfere  on  appeal  or  ravision  with  an 
order  granting  or  revoking  sanction  to  pro- 
BQCute,  passed  by  a  Revenue  Court  under 
section  195  of  the  Criminal  Procedure  Code. 
THE  GROWN  v.  OHHaNQA.  97  p.  L.  B- 
1903. 


Sangat. 

1  Place  nf  public  worship  property- 
Notice- -Good  f»iih.     2  0  0    31f)  col.  1084  P  I. 

2  Pliico  of  public  worship— Property  held 
by  Mahant — Trust — Presumplioi'  of.  2  0  0 
340  col     2171  P  II. 

Santan 

1     "  PuLra    Pulradi  sanian  "  Mcanitg  of— 
Intention.     7    0  L  J  291  col  540  P  II. 
Southal   Perg^anas. 

1  Appointm.iiit  of  guardian  of  a  minoi. 
34  0  569    col.   805    P  I, 

2  Mulraiyat--Highl8  of— Mustagir,  Rights 
of— Sonthal  Pargannas.  32  C  1014  col.  1563 
P.    XL 

Saranjaiu  Lands. 

I  Charge  created  ou--Liability  of  suc- 
ceeding Haraojamdar  to  pay  the  charge.  7 
BLR  659-30    B  101  col  142  P  I. 

Sanyasi 

1     Succeeding   of  chela — Mahant   of   Mutt. 
Power    ot  Mahant    to   alter    succession.     7    0 
W  N    145  col  6HG    PH. 
Schedule  District  Ace  XlV.of  1874 

See  Act   XIV  of  1874  col.  389  P  I, 

Scheme  of  Management. 

1  Eidowment — DdCtee  alteration — Trust 
—  Power  of  court.     28  M  319  col  1212  P  I. 

2  Religious  endowament — Alteration  ot 
scheme  settled  under    a  decree.     3  B  L  R  258. 

See  also  30  M    138   Religious  Endowment. 
No  24  P  II. 
Sea  customs  act  VIII  of  1378. 

See  act"  VlII  of    1878--iSee  Customs  Aot) 
col  599  P  1. 
Search. 

1  Recovery  of  articles  seized  by  Police 
during  search-Suit  for.  29  A  567  col  1201  P  I. 

Second   appeal. 

1  Second  appeal — Civil  Pro  Oode  V  of 
1908  Ss.  100.) 02— See   cols    1239  to  1262  P  I. 

2  Second  appeal— 6'ec  Bengal  act  VIII  of 
1885— Tenancy  act  S.  153  col  146  to    147  P  II. 

8  Second  appeal  —  See  under  heading 
Appaal. 

4  Additional  evidence— Simple  mortgage. 
1  0  C  199  col    1682    P  I 

5  Against  order  as  to  costs,  grounds.  6 
0  C  39  col  1243  P  X. 

6  Converted  into  revision — Order  absolute 
for  foreclosure.     29  C  644   col  1116  P  I. 

7  Converted  into  revision— Claim  by  judg- 
ment debtors  as  shebait.  SOWN  353  col 
1121  P.  I. 

g  Converted  into  revision.  24  M  637  ool 
1156  P  X. 

9  Decision  setting  a  rent— Sale  certificate. 
31  G  380  col  138  P  II. 

10  Discretion— Appeal— 7  OWN  647  col 
673  P  X. 

11  Exercise  of  disreotion— 26  A  327  col  1239 
P  I. 

12  Interference  by  court  in— Blocking  a 
road— Remedy  of  co  sharer  against  other  co- 
sharei  — 7  O  C  362  col  667  P  II. 

13  Jurisdiction- Suit  for  possession— Re- 
mand.    1  0  C  172  ool  1676  P  I. 
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Search    (Co)Ud,) 

14  Jurisdiction-Suit,  oogniziblo  in  h  o 'urt 
of  auihli  cuusca.  IOC  lOl  col  785  P  1  (Uoad 
IOC  lUi  lor    IOC  1901.) 

15  1-tOgfl.l       l'epl6-JeQt:Af.iV  1    -  A  [VpliOclLiori       to    ! 

bfiug    in— Li)aitttiion--28  M  496  ool  12B4   t'  I. 

IQ  Limiliitiou  -  OiJer  of  oourti  nub  a 
decrou— Deoroe.     G  0  C  48  ool  VJ03  1'  II. 

i7  MahabrahinAui  du-H— SuiC  for  Juria- 
dictiou.     2  O  C  270  ool  1251  P  I. 

J8  Power  of  court  of  —  RubsMtutioti  of 
parties.  1  L  B  R  IQOO  —  1902  p  ;i50  col 
1395  P  I. 

J9  Right  of  —  Small  Cause  —  Character 
of  suit.     6  B  L  R  J31  col  773  P  I. 

20  SviaU  Caust  suit  —  Suit  f  r  money  rt- 
Ceiv«d   by  defendant  for  piuiarijf's  inti. 

PiaiLitit!,  allegiug  that  she  and  the  de 
fendaut  jointly  lot  certain  land  and  sbarod 
the  roi't  equally,  that  dejeudaat  received 
the  whole  of  the  rant  and  refused  to  pay 
plaiutifi  her  share,  sued  to  recover  her 
Share.  Plaiatifl's  titla  to  the  laud  was  de- 
nisd. 

Held, — that  the  suit  was  of^  a  uature 
oogoiaable  by  a  Coart  of  Small  Cause  and 
a  aeooud  appeal  was  barred  by  section  586 
Civil   Procedure    Code, 

Sit  Lev.  Shwe  Thwin,  7  B  L  R  98  and 
Soundaram  Ayyar  v.  Senuia  Naickan,  I  L 
R  23  M  547  distinguished,  Raugj  Roy  v. 
EuUoway,  I  L  R  26  C  842  Narayaa  Bhaskar 
Khot  v.  Balaji  Bapuji  Khot,  I  L  11  27  B 
248,  Damodar  Gopal  Uikshit  v.  Chiutaraan 
Baikrishca  Karve,  IL  R  I7  B  42  followed. 
MA  KA  V.  MA  WIN  BYU.  1  L  B  R  1900  = 
1902  P  835 

21  Suit  for  rent  of  layid, 

A  right  to  rent  of  land  is  a  right  or  in- 
terest in  immoveable  property,  and  a  suit 
for  such  rent  i<?  a  laud  suit  as  defined  in 
clause  (b)  of  section  2  of  the  Lower  Burma 
Courts  Act,  1900.  A  second  appeal  lies  in 
such  a  case  under  section  30  of  the  Lower 
Burma  Courts  Act,  1900.  Maung  Sein  Thauog 
v.  MauDg  Shwe  Kun,  ,1904).  L  B  R  47  Ma 
Dun  V.  Ma  Pa  U  (1903),  2  L  B  R  124  referred 
to.  KAUNG  HLA  PRU  V.  SAN  PvW.  8L 
B  R  1905  P  10-  See  for  other  facts  col 
147  P  I. 

Second  Appeal  Court. 

1  Functions  of  — Findings  of  fact— Wrong 
inference.     6  B  L  R  312  ool  2070  P  I. 

See  also  0  P  G  Aot  II  of  1908  S  100  ool 
1239  to  1257  P  I. 

2  Jurisdiction  —  Questiaa  of  fact.  30  0 
636, col  152  F  II. 

3  Juiisdiotion— Findings  of  faots.  27  B 
271  col  1247  P  I. 

4  Juri  diotion  of  Civil  and  Revenue  Court 
—25  A  1  P  0  ool  421  P  I. 

5  Power  to  admit  fresh  evideooe.  28  B  4 
oul  2110  P  II. 

6  Procedure  — Finding  of  Lower  appellate 
Court  vitiated  by  improper  admission  o£ 
evidence.     31  C  380  ool  138  P  II. 

7  Suit  di::n:iis8ed  as  uo  leg-il  rejMesenta- 
tive  was  brought  on  record  Appeal  lo  Dis- 
tclob  Judga  —  iiiglitt  ol  ftlieged    lepceaeuts^- 


Secoudd  Appe^>  Court    (Cjurt.) 

tivo  lo  prftfer    apL-cnnd    iipicial.     •2(J  M  224  ool 
12-25  P  I. 

8  Warrant  in  ca^'s  of  ro-armat  uuii«:r 
Lho    same    deereo-26  H  C52  ool  115G     I'  I. 

Second  mortgage. 

1  .Second  moiig.i^o  not  bound  to  ofl«r 
to  rodecia  fir.st  moiigago  before  bringing 
property    to  Bale-7  0  C  330  coi  181G  P  ll. 

Second  summary  S«ttlement- 

1  Second  euntn'iiy  SHMdiaaf^dt -Cunfuoa- 
tion  — Blfeot    of— 2  O  C  19'J    col  665    P   II. 

Secondary  ovidanco 

1  Secondary  evidtiuco  —  See  ffivi-denoa  — 
Secondary  Evidenotj  ct>l  986  P  It. 

2  Secondary  evidence— &V«  Aot  I  of  1872 
Evidence  Act  S.  63  and  65-5  B  L  ll  708.  3l  0 
155,  25  M  674—3  L  B  R  1905  p  49  cola  186,  187 
P    1. 

3  Oral  evidenoe.4  0  0  365  col  198  P  I. 

4  Right  of  mortgagee  in  possession.  1  O 
0  18  col  422  P  I. 

5  Rf'gistration  Act  S.  17-(b)  49- Award  by 
arbitrator.     71  P  R  1906  col   476  P  I. 

Secret  trust. 

1  Non  testimentary  document— Will— Un- 
registered  agreement.     30  0  783    col  478  P  I. 

Secretary  of  State- 

X     Competency   of^  to  he   a  trustee. 

"  Per  Stephen,  J  ,  0  0  J  :  —The  Secretary  of 
State  cannot  be  a  truatoo.  RANE  CHANDRA 
KALLY  DEBY  v.  ©nMUHD  PKLLY  CHAP- 
MAN.   90  W  N  443;32  c  79^ 

2  Institution  of  suit  on  behalf  of— 0  un- 
potenoy  of  collector  in  institute  without 
power  of  attorney  from  .Tirmoi'il  commis- 
sioner.    84  P  R  1905    col    1203    P  I 

3  Liability  of —In  damiges  for  default  ot 
post  ofiioe  recovering  tho  amount  o  le  on  a 
value  payable  insured  parcel.  15  M  L  J  226 
col  871    PI. 

4  Liability  of  —  Suit  against  -  Plaint- 
Amendment  of— Mistake— Ciraitatiou-  Power 
of  recTiver    to  sue  aoknowledgnaent  of.     6  B  L 

131  col    244  P  I. 

5  Notion  to  —  TrafEo  superintendo:.:'.  of 
state  Railway  bad— Suit  against  government 
—Secretary  of  State  to  be  sued  in  suit  again<;t 
state  Raiway  —  Amandmont  of  plaint.  40  0 
133  col    1196    P  I. 

6  Protection  afforded  to  Judicial  officer 
acting  in  his  official  capacity  exteuds  to-- 
No  causa  of  action  against  the  secretary  of 
state  for  India-     59  P  W  R  1908    col  1393  P  I. 

7  Suit  against-Plaint-Oause  of  action  suit 
against  Secretary  of  State.  4  O  C  29  ool  354 
P"ll. 

g  Suit  again3t--By  Government  servant — 
Power  of  the  Government  to  dismiss  its  ser- 
vants.    33  G6&9  col  359  F  II. 

9  Suit  for  damages  for  breach  of  oontraot 
against  —  Suit   in    conseq^uenca    of   some    «ct 

I  done  by  one  as  agovorimont  officar  -^-n-iH 
cauie  c  )urt  suit- Second  appeal*  ii- O  0  ^Oi 
cyl  U&A  P  L 
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Security 

1  Appnllate  Court  can  call  upon  tho  re- 
spondent to  furnish  for  the  duo  performance 
of  any  decree      3  C  L  J    G7  col    890  P  I. 

2  Application    for    polling    asido    cxparato 
di  cice-Wbero  t-ecuiiiy  ia  nqiicd  on    s-uch  np 
plicalion  whether    s:i;  h    stcurily    should    not 
he  oxcpssive.      11  B  L  U  --^4  c.l  ioi7   P  II. 

3  Ddposil  in  Court  or  s.-ouciLy — Order  dia 
33iissiiig  su  t  for  default — Di  oreo--ApplioaMou 
to  sol  aside  dismissal  of  suit.     4  L  B  U  1907  p 
17  o.A  7f'8    I'  I. 

4  Diniiniution  of  raortgagee-Omibsion  of 
jnv.>rtgagec  to  claim  tquivai(  i;l-Suit  for  re- 
demption by  mortgagor-Claim  by  mortgagee 
fo'.  com!)e!isaLion.     27  A  313  ool  G84  P  11 

5  Exto'ision  of  time  allowed  for  giviog  — 
Appeal  lo  privy  council  87  P  R  1903  —  153 
r  \V  H    1903  col  1680  P  I. 

6  Execuiion  of  time  limits  for— And  depo- 
fv..  appeal  to  His,  Mrtjjsly  in  Council— appU- 
cat'on  for  arlmissiou.  1  L  B  R  1900-02  p 
S29    col    891  P  11. 

7  For  costs,  form  :>[  -P.ivy  ecu  noil  appeal 
'—  Movtgago  — Bour)da  of  iramoveab'e  property 
— Time  taktMi  in  teKiit  g  value — Ijiraitatiou 
a  Ti  B  H  1900  02  p  177  col  1687  P  I. 

8  For  fid  ng  application  by  judgment- 
debtor  to  be  declared  insolvent— His  death 
after  filing  petition  -No  forfeiture.  2  A  L  J 
^37- A  W.  N.,  1907  p.  120—29  A.  466  col: 
J 158    P  I. 

.9  Furnishing  of  is  a  condition  precedent 
to  the  entertainmaut  of  an  applicatiou  to 
pet  aside  an  exparte  decre,  3  A  L  J  318  — 
AWN  1906  p  93  col  767  P  I. 

kO  Guardian— Appointment  of  testamen- 
tary guardian  by  the  court— Obligation  of 
pucn  guardian  to  furnish.  99  P  R  1908  col: 
1111    PII. 

11  Necessity  for  furnishing— When  judg- 
jnent  debtor  has  once  applied  -to  a  proper 
Qourt  for  insolvency.     9   O  C  42  col  1156  P  I. 

12  Remedy  against  property  given  as 
for  debt  when  relief  against  a  debtor  person- 
ally is  barred.  1  L  B  R  1900  02  p  154.  See 
ile  marriage  No.  2. 

13  Sale  for  properties  given  as  — Mortgage 
— Ex  cution  of  decree — Security  for  costs — 
In  eres'.  on  costs.  32  0  494—9  OWN  372  — 
1  '■  L  J  118  col   603  P  I. 

i*  To  b3  furnished  — Whether  fixed  De- 
p  sitiM  Banks  — OrdP!'  t'l  file  security.  AW 
N    1903  p  94-23  \  4.11  col.  796  P  I. 

15  To  be.furnished  by  executor— Amount 
of  security  —  Application  for  probate  Exe- 
cutor—Discretion,    1  CLJ    180  col    527  P  I, 

Security  Bond 

1  f^'nceUation  of— Demand  of  the  morfc- 
gago-Porecl(  sure — Payment  of  tho  mortgage 
~5  P  L  R  1901  col  1774  P  il. 

2  Continuing  guaraidei—Srcurity  bond - 
Co'itinuing  guarantee  -  Jievocalion  of  the  guar- 
antte—D'ath  ''>/  guarantor. 

A  b -I'd    for  the    fidelity  of  a    servant  is  a 
c-)t'tinuing    guara.vre    and    is    ordinarily  re 
V  k  d    by  tie    death  of    the    guarantor.     41  L 
hqa   293,  58  L.  B  Q  B    246,  68    L  J  Q  B   380, 


Security  Bond 

7  L  J  (O  C)  K  B  77.  31  L  J  C  P  319,  41  L  J 
oh.  515,  31  L  J  Ex.  462,  42  L  J  Ch.  502,  49 
L  J  Q  V>  204,  64  L  J,  (  h.  390,  50  L  J  Oh.  140, 
10  A  5«1  referred  to.  SETH  KaSTOOU 
('HAND  RaI  BMIADUP  v.  GANESH  AT- 
MA  RAM.    15   CP  L  R   186 

3  Suit  on  — Security  bond  may  be  aceign- 
ed  — Assignees  right  of  suit.  31  C.  162  col. 
2204  P  n. 

4  Where  amounts  to  mortgHge  it  cannot 
be  realized  in  rxccution  by  s^alo  of  secured 
property.     9  c  \V  N    372  cd.  603  P  I. 

5  Security  for  costs  against  an  appellant 
in      forma     Pauperis  -  Jut  isdiction    of    court. 

17  M  L  J   583  col  1600  P  1. 

Security  for   costs 

1  Discretion— security  for  costs  — Courts 
dipcretionary  powers.  6  B.  L.  R.  1072  col  ; 
1604    P.    1. 

2  For  costs— In  letters  patent  appeals- 
Security  for  costs.  27  M  121—13  M  L  J  3G2 
col.    1358   P  I. 

3  For  costs — Nonpayment  of  fresh  suit 
on  the  same  cause  of  action, maintainability 
of.     4    B  L  R  262-26   B  637  col  1605  P  I. 

Service- 

I  Land  allotted  for  performing  — Holding 
land  after  discontinuing  — Denial  of  title — 
effect  of— Erection  of  permanent  building 
Suit  for  ejectment.  4  A  L  J  556-A  W  N  1907 
p    231-29  A  652  col    1511  P  II. 

Service  Inam. 

1  Enfranchisement  of  — Service  inam-Pro- 
perty  partible.     26  M  33  col  1327  P  II. 

2  Inam  land— Roaumption  of  — Service  te- 
nure-Burden of  proof.  6B  LR  364— 28  B 
305  col  312  P  II. 

3  Mortgage  of  — Effect— Estate  not  liable 
after  mortgagor's  death— Son  of  mortgagor 
taking  the  office  emoluments  in  sons  hands — 
Mortgage  not  enforceable  against.  15  M  L  J 
10  col  1326  P  II. 

Service  of  Notice. 

1  Notice  to  annual  incumbrance — Righfea 
and  liabilities  of  purchaser— Protected  In- 
terest—  Incumbrance,  annulment  of,  32  C  911 
—  9  C  W  N  803  col  149  P  II. 

2  Of  notice  of  appeal  whether  sufficient 
without  declaration  required  —  Appeal  not 
served  on  respojjdeut,  18  M  L  J  96  col  1982 
P    I. 

8  Of  notice  — Respondent  leaving  for  Eng- 
land—Practice— Notice  of  appeal.     13  0  W  N 

18  col  1029  P  II. 

See  also  notice — Service  of. 

Select  committee. 

1  Refcreuce  to  Reports  of,  to  ascertain 
I  object  of  enactments.  3  N  L  R  40  col  371 
I  P  II. 

! 

}  Sentence. 

i      1     Enhancement   of- Order   to  pay  exoesa 

!  court  fee.     26  M  421  col  480  P  I. 
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Separate  Suit. 

1  Ucoovory  of  monoy  paid  to  a  decree 
holder  out.  of  court -QuesLiou  of  payment 
ill  executiori  of  decree  out,  of  court.  17  C  P 
L  H  60  col  1121  P  I. 

2  Right  of  801  s  Ivrii  affor  as  to  ancestral 
property.     5  O  c  G  c-l  21G7  P  I. 

3  Suit  for  dissolution  of  Marriage — Plain- 
tiffs potitiun    shnu'd  bo    por.'^onally  served  on 

,  respoiidotit  or  sufficit^i.t  notice  of  its  contents 
Bliould  be  giveu  him  12  0  W  N  1009  col 
907  P  II. 

Service  of  process. 

1  Absent  defendant's  lolierenhonts  hnoion — 
Siimnio)is  ajjixrd  to  ih",  outer  door  insufficient. 

The  affidavit  of  the  process  server  was 
that  the  porsoti  to  be  served  was  not  found  at 
bis  house,  but  that  his  wifu  informed  the 
P' oceas  server  that  ho  was  absent  at  a  place 
of  a  distance  of  ^4  miles  and  would  return  in 
8  or  10  days.  W  t.hout,  a  ly  further  attempt 
to  servo  the  sumraons,  personally,  the  pro- 
cess-server affixed  the  sumi^nons  to  the  outer 
door  of  the  hjuso.  The  appellant  against  an 
order  vefusi.'ig  to  set  asidd  exparte  decree 
under  S.  108  C  PC  urgal  that  he  had  not 
been  served  in  a  logal  manner. 

Held,  that  when  a  serving  officer  finds  a 
defendant  to  be  away,  temporarily,  from  home, 
and  knows  where  he  is,  it  is  not  a  good  service 
if  he  does  no  more  than  fix  the  summons  to 
the  outer  door  of  the  house  ;  he  must  make 
further  efforts  to  effect  personal  service,  by 
finding  the  defendant,  or  the  summons  should 
be  again  set  to  the  dofandant's  house  to  be 
served  upon  him  when  the  information  shows 
that  he  is  likely  to  bo  at  home-Appeal  accepted 
and  expirte  decree  set  aside.  19  0  201,  21,  B 
223,  21,  M  referred  to.  DWARKABaX  RaM 
MaCHANDRA  v.  NOUiNlAN  CRaNTOME 
MACLEOD.     2  N  L  R  63. 

2  Service  of  summons-Ex  parte  decree — 
Summons—Substituted  service  'of.  42  P  B 
1904-62    PLR    1904   coll460PI. 

Service  Tenure 

1  Ejectment — Notice— Service,  refusal  to 
perform  — Practice  -  Remand -New  point.  2 
C  L  J  403  col  1549  P  II. 

2  Forfeiture  of,  by  repudiation  of  tenancy 
— Ejectment,  suit  for  -  Notice  if  necessary — • 
Act  shewing  intention  to  deternaine  the  lease. 
3  C  L  J  274  -33  C  329    col  931  P  II- 

8  M'khasa  tenure,  meaning  of  circuit 
committee,  proceedings  f  f,  evidenc.  3  C  L  J  1 
—10  OWN  IGl— 3  A  L  J  55—8  BLR  1-lG  M 
L  J  1-1  M  L  J  3-29  INI  52  col  417  I    II. 

4  Resumability  of— Rlukbassadars — Dis 
tinction  between  out  right  grant  subject  to 
performance  of  services  and  grant  of  an 
office.     2C  M  403  cul    291  P  \l. 

5  Under  tenants  if  can  acquire  occupancy 
—Ejectment  — Notice  to  quit.  11  0  W  N  46 
—  5  0  L  J  53  col  927  P  II. 

Set  off 

1  Damages  to  b<th  patties  from  same  ttans 
acticn  can  be  set   off. 

If  damag»=s  claimed  by  the  defendant 
IQ  a  suit   have  arisea  from  thd   same  trausac 


Set  off    (Contd.) 


\  tion  in  respect  of  which  the  plainlifT  in  the 
suit  bad  based  fiis  claim,  it  is  equitable  to 
allow  the  defendant  te  set  off  the  damages 
duo  to  him  as  against  those  cla-imcd  from 
him  in  the  sui^.    by  thr.  plaintiff   (KKISIINAN 

,  KIIISHNAN      NAMBUlil    v     THE     DIWAN 

I  OF   TliAVANCORE,    n  T  R  211. 

t  2  Assigrirnent  of  lessor's  right — Suit  by 
assignee  iigainst  lessee  for  rent  -  Prior  mort- 
gage of  leased  property  to  lessee -iMortgagee'a 
(lessee)  right  to  set  of!.  17  M  L  J  87  col  559 
P  I. 

3  opcsin-S''fi  Act  V  of  1908  0  viri 

R  6 -Sill    C  P  C  col  1444  to  1447  P  I. 

4  0  I'  C  S  181  -  Written  statement  of 
1  defendant  claiming  set  of!  — Does     not  require 

I  Ad  valorem  C-urt  fee -Appeal.  85  P  R  1908* 
-130    P  L  R  1903  col    708  P  II. 

5  Claim  to,  in  a  suit  for  contribution  — 
j  Barred  item?,  set  off.  12  C  W  N  60  col  642 
1  P  II. 

I       6     Execution— Sale  -Decree    holder    biud- 
I  ing  fur  property  with  the    permission    of    the 
■  Court  — Decree  holder  right    to    setoff.     10   B 
L  R  ^^96  col  1538    PI. 

7  Pre  emption —Decree  in  pre  emptioa 
suit— Payment  into  Court— Costs.  AWN 
1906  P  198  col  682  P  II. 

8  Suit  against  tenant  who  happens  to  be 
landholder  — Defendants  right  to— Suit  for 
rent.     4  A  L  J  631  col    1920  P  II. 

9    Suit    for    arrears     of   rent— Thekadar's 
claim    for.     1  0  0  100  col  1997  P  II. 
Setting^   aside  a  deed. 

1      Declaration    that    it  is    not    binding    on 
plaintif!-Difieronce    between— 26   B  477   col 
352   P  II. 
Setting  aside  the  sale 

1  Prayer  for— Limitation  —  Suit— Mort- 
gage—Account.     25  B  337  .(P  C)  col    1507  P  I. 

Setting-  off  costs. 

1  Setting  cff  costs  aioavded  to  decree- holder 
against  sum  -payahU  by  him  to  judgment' 
deb'ors  in  execution    of  decree. 

Tha  respondent  obtained  a  decree  for 
possession  of  certain  immoveable  property 
on  payment  to  the  appellants  of  a  sum  of 
^s-.  37  8  0  within  two  months.  The  decree 
als  )  awarded  to  him  lis-  25  2  4  on  account 
of  c  )sts.  The  respondent  prescnttd  an  ap- 
p'ication  for  execution  in  which  he  recited 
the  facts  as  above  stated  and  prayed  that 
the  sum  of  Rs.  37  8  0  might  bo  set  off  against 
the  sum  of  Rs.  57  2  4  and  that  he  might  be 
placed  in  possession  and  be  allowed  to  re- 
cover the  balance  due  to  him  afterwards. 
The  appellants  objected  that  as  the  dtcree 
did  i:ot  dirtct  that  the  coGts  payable  by 
them  should  be  sat  oR  against  tl,e  sum  pay- 
able by  the  respondent  the  latter  was  not 
entitled  to  possession  until  he  p>xid  into  Court 
the  sum  of  Rs   37-8  0. 

Held,  that  the  respondent-  was  entitled 
to  set  off  the  amount  awarded  to  him  aa 
costs  against  the  sum  pAvablo  bv  him  to 
the  appellatits.  RAM  NIDH^u  TULSHl  RAM. 
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Settlement. 

1  Entry  of  a  parson's  name  at  kho  la.st 
revision  of  — As  a  fixed  rate*  tenant  iaoun- 
clusive  evidoiico  of  his  fixod  rata  tonauoy. 
A  W  N   1906  p68  ool  I'JlO  1.^  11. 

2  Law  rolaimg  to  post  —  Nuptial  SPttlo- 
meiit  -Hi>w  fur  diff(.Tont  from  liw  rolating 
to  ant'<-iiiiptial  sebLleiiieiiLs.  4  13  L  R  cJoS  cjI 
IGIO    F  I. 

8  Of  accouiitsi  —  All  00  tjU  uers  ncoossary 
parlies — Miajuindur  of  parties.  IOC  215  col. 
672  F  II. 

4  Of  efttate  -A  Talukdar  settled  with  on 
tenus  imposing  a  trust,  ou  him,  2  0  C  199 
cul   665  F  II. 

5  Voluntary  deed,  not  eontaining  the 
power  of  revocation,  is  liable  to  be  set  aside 
as  void  and  nob  bidding  upon  sattlur,  if  the 
Court  is  not  saLisfied  by  the  person  seeking  to 
uphold  its  effect  were  nob  only  ex[>laiued  to 
the  settlor.     8  B  L  R  652  col.  275  F  II. 

Sett^ni' nt  award 

X  Of  piopri  iary  rights  at  the  settlement  — 
C  P  Ac   XVI  of  1889  (Land  Revenue  Act  ) 

Held,  that  the  award  of  proprietary 
rights,  at  the  time  of  the  settlomeot,  did  not 
have  the  eSect  of  conferring,  on  the  grantee, 
any  rights  new  and  not  proexisteat;  nor 
did  it  take  away,  from  the  grantee,  rights 
obtained  and  held  otherwise  than  bhrough 
the  avpard.  Its  effect  was  to  makd  the  estate 
heritable  and  alienable,  but  these  new  inci- 
den's  of  tenure  were  only  to  be  enjoyed  side 
by  side  with  any  restrictions  imposed  by  the 
perrfonal  law  of  the  holder.  If,  for  instance, 
an  estate  was  self  acquired  in  the  bands  of  a 
man,  it  remained  self  acquired  ;  and  if  it 
was  stridhan  in  the  hands  of  a  woman,  it 
continued  to  be  stridhan.  So,  when  any 
question  arises  as  to  the  devolution  of 
property  or  as  to  the  power  of  alienation  it 
is  necessary  to  go  behind  the  grant  and  to 
Bee  what  the  position  of  the  grantee  was 
prior  to  the  award  and  co  ascertain  the  na- 
ture of  the  pre  existing  rights  in  the  ^antee 
NILKANTH  RAO  UDHOJI  v.  SAMBHOO 
MALI  2  N  L  R  1. 
Settlement  by    Government  ou 

chief. 
\     Effect  of— Succession    to  the    chief  dom. 
80  C  843-5  B  L  R  486  (P  C)  col.  413  P  II. 

Settlement  eourt 

1  Decree  of  — Interest  — Suit  for  arrears 
of  ret.t  and  interest  against  tenant.  5  0. 
C.    187    col:    135   9    P.    II. 

2  Decree  of  — Lease — Occupiroy  tenant 
— Right  of  transfer — Heritable  and  non- 
transferable   lease.  •  2    0.  C.  12  col;  1560  P  II. 

3  Decree  of— Limitation  — Decree  of  Set- 
tlement (  ourt  giving  proprietary  possessioti. 
7    O.  0.    259    col:    1959    P.    1. 

4  Decree  of  INIortgage —  Assignment  of 
mor  gage -Ac  ionabla  claim.  6  0.  C.  239  cjI: 
18£6    P.  11. 

6  Decree  of  — Mortgage  -  Nature  of  such 
dec  a  -Procedure!  of — Rvdemption.  ID.  C. 
239    col:    1856    F  '   II. 

6  D  crte  ut— PaLware  Rate.  3  0.  0,  94 
Cwi;   2.3Sr.  il. 


Settlement  decree* 

1  Jurisdiobion  --  Civil  Court — Suit  l%t 
dt:clarat.ion  ir>  respect  of  defendant's  liabili- 
ty   to    renr.     2    O.  C.    35    col:  1475    P.  II. 

2  Ro.  triotion  on  the  right  of  transfer 
—Construction —Suit  by  son  to  set  aside 
transfor  of  iion  transferable  holding.  2  Oi 
C.    252    col  :    555  P.    II. 

Settlement  deed. 

1  Of  Uuvenuo  — Meaning  of  *•  Settlement^* 
-Settlemctit  ol  assessment — No  necessity 
of  notice  to  owner  of  property  before  ftfl* 
sussment.     26    B.    339   col:    197    P.  II. 

2  Stamp  for  — Meaning  of.  7  B.  L,  R, 
931    ool:  891    P.  1. 

Settlement  officer. 

2  Decision  of  suit  to  question  dooisioa 
—  Limitation.     3   B.  L   R.    420   ool:  216  P.  II, 

2  Determination  of  rent  by  —  Agreement 
to  pay  rent  — Suit  for  rent.  2  0.  0.  273 
col  :    1992   P.    II. 

8  Entries  in  khewat  made  by— Suit  by 
Itimbardar  against  co-sharer  for  arrears  of 
revenue.     5  O.    G.    70    ool :  1994    P.    11. 

4  Jurisdiction  of — Suit  to  superior 
against  under-proprietor  for.  6  B,  0.  299 
ool:    1474    P.   II. 

5  Jurisdiction  of  to  entertain  applioatioa 
to  settle  rent  of  land,  made  by  party  ooa- 
corned  and  not  by-  government.  9  0.  W. 
N.   504   ool:    183   P.  II. 

6  Liability  to  pay  rent  ^  fixed  by— Suit  for 
amount,  of  rent  paid  by  an  under-proprietor 
on  belialf  of  other  under-proprietors  —  Liabitity 
of  one  party  to  reimburse  the  oth«r  when  the 
latter  is  compeUed'J,o  yay  any  sum  payable  by  thi 
form&r-Ohligations  resembling  those  created  by 
contract  Contract",Act  (IX  of  1872),  s,  TS-Inter- 
est-Rent  fixed  by  Settlement  Officer — Liability  to 
pay. 

In  1873  J,  who  was  under-proprietor  of 
the  entire  village  sold  137  bighas  to  the 
mother  of  the  first  5  defendants.  In  1892  ha 
mortgaged  all  his  interest  in  the  village  to 
the  mother  of  the  plaintiff  by  a  deed  of 
which  the  sixth  clause  provided  that  the 
mortgagor  would  always  pay  the  revenue 
then  payable  and  any  amount  by  which  it 
might  be  enhaucadjat  any  future  Settlement. 
It  also  provided  that  the  mortgagee  should 
be  entitled  to  receive  from  any  of  his  (the 
mortgagor's-  relations  in  whose  favour  he 
had  executed  a  perptual  lease  or  a  sale  deed 
only  the  jama  mentioned  in  those  docum- 
ents or,  in  case  of  enhancement  at  a  future 
settlement,  the  parta  sarkari.  It  was  said 
that  in  the  sale-deed  of  1873  it  was  provided 
that  the  jama  of  the  vendee  should  be  Ra. 
37  8  6  only  but  the  deed  had  not  been 
produced  in  evidence.  After  the  mortgage 
to  i  he  plaintiff's  mother,  the  village  came 
uodor  Settlement  and  in  February,  1196,  the 
Settement  Officer  determined  that  the 
amount  of  rent  payable  to  the  superior  proprie- 
tor by  the  holders  of  the  137  bighas  was  Rs. 
242  14  0  The  plaintiff  having  been  compelled 
to  pay  the  v.iiole  of  the  uuderproprietary 
£eut  tt  tho  £tiat  ol  Che  village  ^g  ihe  gupecior 
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Set^^cMJeni  Officer    (Could) 

proprietor,  claimed  ngrinK',  the  first  5  defpn- 
danta  and  tboir  mortg(v);;of's,  the  remaining  de- 
fendants, 0  iKcree  for  tlio  amount  clue  in  ro 
Bpectof  the  MM  highaa  according  'o  tiio  Settle- 
meut  Officer's  decision  oi-Pebruary  1896,  with 
iutereafc  on    that   amount 

Held,  that  the  defendants  wtre  bound 
to  pay  rent  for  the  1H7  bi^has  at  the  rate 
fixed  by  the  SoUlemont  Oilficer  and  that 
they  could  not  find  any  def-enco  upon  the 
Bale  deed  of  1873  which  was  not  produced 
iD  the  case.  L  >  L  RAM  KINKA  SINGH 
V.  F  ATAH  BAHa  DUK  SINGH.  6  0C346 
See  for  other  facta  Ool :  3  3  8  PI. 

7  Rent  fixed  by  —  Entry  in  Settlement 
papers  —  "  Rental  "  meaning  of,  in  Settle- 
ment proceedings.  10  0  214  col  1414  P  II. 
Settlement  Record 

1  Entry  in,  evidentiary  value  of— Hold 
ing  of  a  survey  number.  8  0  L  J  116  col  396 
P    II. 

2  Shamilat  land,  suit  against  co  sharer 
for  possession  of.     7  0  C  362  col  667  P  II. 

Shamilat. 

1  '  ommon  land  —  Suit  to  demolish  a 
kotha  erected  by  a  kamin —Special  damage. 
33  V  R  1901  col  1891  P  II. 

2  Alternative  reliefs  — Rights  of  one  of 
the  residents  of  a  moballa  in  regard  to 
land  belonging  to  all  the  residents.  113  P 
L  R  1901-91  P  R  1901  col  2148  P  I. 

8  Suit  for  recovery  of  possession  of  waste 
land  against  trespasser.  105  P  R  1901  col 
I3S4  P  I 

4  Partition  of  a  portion  of  joint  proper- 
ty not  allowed.     32  P  R   1908   col   3011    P  II. 

5  Suit   for  possession    of    land    as  khewab 
dar    without    claiming   shamilat.     26    P   L  R 
1901  col  1031)  H  I. 

6  Right  of  purchaser  of  khewat  land  — 
Onus  probandi  -  34  P  L  R  1902  col  1954 
P    II. 

Shamilat  Deh. 

1     Value    for     purposes     of  jurisdiction  — 

Suit     for    declaratory     decree  that     land    is 

ehamilat-i  doh     and    liable    to  partition.     47 
P  L  R  1901  col  1318  P  I. 

Shamilat  land. 

1  Burden  of  proof  —  Presumption  of  — 
Accuracy  of  entries  made  in  settlement 
record— 10  P  L  R  1907—34  P  W  R  1907  col 
2172  P  II. 

2  Custom — Pre-emption  —  Pbysical  pos 
Bession— Transfer  by  husband  to  wife.  86  P 
R  1902  col  1773  F  I. 

8  Denial  of  right  to  share— In  a  Revenje 
partition  proceeding -Revenue  officer's  order 
to  establish  tlio  right  by  a  civil  t)Uit--Oause 
of  action  in  such  a  case,  when  arises.  11  P 
W  R  1908  col  1916  P  I. 

4  Failure  to  contribute  expenses  of  recover 
ing  shamilat  land  from  trespasser— Forfeiture. 
The  plaintiffs  claimed  that  the  defen- 
dant's right  in  shamilat  land  was  extinguish- 
ed, for  failure  on  their  part  to  contribute  to- 
wards  expensed,   iucurrtd  by  pUmtiffs  iu  re- 


Sh^miht  land    (Contd.) 

covering  the  land  from    third  parties. 

Uild,  thut  Lno  claim  wa«  not  valid.  MAU- 

LA   V.   ivinj.sHiA,  166  P  L.R  1908 

5  Limitation  Act,  Arr,  r2--Suit{or  pnssoa- 
sion  by  partition  of  Shamilat  land.  151  P  L 
R  1900  col  1823  P  I. 

6  Portion  only  of  such  laud  purchased 
from  CO  sharer  -  Right  of  purcliaser  to  claim 
partial  partition  of  such  land  32  P  11  1908-- 
75  P  W  R  1908--151  P  L  R  1908  col  2011  P  II. 

7  Righis  in-  Burden  of  pro)f—  Waste  lands 
in  JItang  District. 

The  plaiutids  sued  for  a  declaration  that 
otily  members  of  the  Bhu^ta  tribe  were  wn- 
titled  to  share  in  the  village  shamiUt  lands 
and  the  defendants,  who  were  Aroras  by 
caste,  had  no  right  in  them.  There  waa 
nothing  in  the  village  records,  wliich  ata'ed 
that  the  lands  were  shamilat  of  the  village, 
to  indicate  that  the  sales  made  in  favour 
of  the  ancesiors  of  the  defendants,  which 
took  place  in  1836  and  1851.  did  not  carry 
with  them  rights  in  the  sh'imilat.  The  sale- 
deeds  were  silent  as  to  them.  It  was  not 
shown  tnat  the  dcfendarjts  were  fxcluded 
from  a  share  in  the  cnjiyraent  of  aach  pro- 
fits as  might  have  been  derived  from  the 
shami'at. 

Held,  that  the  claim  must  be  dismissed. 
DUNl  CLXAND  v.  MUHAM.MaD  BaKHSH. 
86  P  W  R  1907  =  8  P  LR  1907 

8  Right  ol  purcliaser  of  khewat  land- 
Onus  probandi.     34  P  L  R  1902  col  1954  P  II. 

9  Trespasser  acquiring  right  to  proprietary 
holding  by  adverse  possosbion  —  Right  to  shami- 
lat   land. 

In  1863  one  G  claimed  25  ghumaos  of 
land  from  S.  by  right  of  ownership  but  tha 
suit  was  dismissed  as  barred  by  limitation, 
it  having  been  found  that  S  had  first  ob- 
tained possession  of  G's  land  in  pre-Biitish 
tim^?.  Since  then  S.  and  his  descendants 
w ,  re  recorded  in  revenue  and  settlement 
papers  as  proprietors  of  tlio  land  and  the 
shamilat  lands  were  described  as  owned  by 
the  proprietors.  It  wus  contended  in  this 
suit  that  S.  and  his  descendants  w>re  not 
entitled  to  a  slare  in  tho  shamilat  land,  for 
even  if  S.  became  owner  of  the  25  ghumaos 
by  adverse  possession  it  did  not  follow  tliat 
he  thereby  became  owner  of  a  proportionate 
share  of  the  shamilat,  and  even  if  G  lost  his 
rights  in  the  shamilat  at  t!ie  same  time  that 
he  lost  his  rights  in  the  proprietary  hold- 
ing the  formtr  right  should  be  held  to  re- 
vert   to    the    other    co  sharers    iu    the  village. 

Held,  that  the  contention  was  not  valid. 
JALAL  V.  BELI  RAM.  87  P  W  R  1907  = 
9  P  L  R  1907. 

sham  Transaction. 

i  Sale  deed  — Transfer  in  name  of  vendee 
with  intent  to  defeat  a  third  persons  right  to 
inherit  vendor,  whether  a  sham  traubactioa 
—  Consideration  for  the  sale  whether  stran- 
gor  can  question.  10  M  L  J  136  col  615  P  II, 
fcharah  Jawab. 

1  Ilusbajid  and  wife— Suit  for  custody  of 
wife. 
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Sharnh  Jawab     (Gontd.) 

Held,  that  the  coromony  of  Sharah  Jawab 
is  not  equivalent    to  a  miirringo  and  does  not 
give  rirfo  lo  a  claim  for  cust.ndy  of  wife    iSAliU 
V.    Mtissivw..n'    JLAlll.     50  P  L  R  1903. 
Sharali   ghiUmi 

1  Wlietlier  j  'inlness  of  b()lding— Essential 
to  Llio  sLaiuton  ol  —  AppUoatioa  of  the  term. 
12    r  a  1903   col  820    P  11. 

Shares- 

1  Application  of  doctrine  of  musbaa  to. 
4    A  L  J    572  col.  1GG9  P  II. 

2  In  Company,  relmid  of —  Agroomont 
between  Company  and  Director  liow  far 
binding  ou  a  Uumpauy,  10  P.  U,  l'J05  col  ; 
317  p.  1. 

3  In  company,  wakf  cannot  bo  croatod 
of.     10  O  W  N    449   col.    199G    p.    II. 

4  In  Limited  Company  wbotlier  valid 
subject  of  wakf.  9  Bom.  L  U  1337  col.  1697 
P.    II. 

5  Of  child  of  deceased  fii'st  wife  in  pro- 
perty inherited  by  father  after  firsb  and 
before  second  marriage.  4  L  B  R  1907,  p. 
110  col    244  P  11. 

6  Of  graudcbildren  representing  deceased 
parents  — Bud  hist  law— Inheritance  — Parents 
predeceasing  grandparents.  1  L  B  R  1900  2, 
p.  198  col  247  p.    II. 

7  Of  missing  beir  — Mahomedao  Law — 
Bui-den  of  proof —  Presumption  as  to  death 
4    L  B  K    1907  p.  77  col.    226  p.  I. 

8  Of  Company,  right  of,  to  inspect  books 
and  take  extracts— Special  interest  and  de- 
finite object,  necessary,  12  OWN  825  (P  C) 
col:  474  p.  II. 

9  Wajib  ul  arz  in  favour  of  Sbarakayan 
Shikmi,  Mauzx  Harpa  Tahsil  Zaffrawal 
Sialkob  District.  175  P  L  R  1908  -22  P  W  R 
1908-12  P  R  190S  col.  820  p  11. 

iO  Suit  by  Sister  of  vendor --Suit  by  a 
female  holdi'^g  land  given  to  her  by  her 
father  by  way  of  gift- Shikmi  Sharik.  39  P 
R    1902-184    PLR    1900  col.  2145  p.  II. 

Shebait 

1  Decision  against  parson  not  Shebait 
wben  bind^— Thakur~-Res  judicata — Subject 
matter  need  not  be  the  same— Admissibility 
of    previous  judgment.     12   0  W  N    739    col: 

851   P.  II. 

2  Hereditary  shebaitsbip,  whether  can 
be  validly  disposed  of  by  will  usage-Family 
custom.     12  0  W  N  323  col   2182  P  I 

3  Judgment  against,  binds  his  successors 
—  Document— Adverse  possession,  pleaded  ia 
appeal  — Limitation-Female  trustee  -Stranger 
assisting  a  suit,  when  bound.  6  0  L  J  621 
col  962    P  11. 

4  Of  a  Hindu  religious  endowment— 
Bigbt  to  sue  for  recovery  of  endowed  pro- 
perty. 32  C.  129  —  See  Religious  Endow- 
ment   No.    8, 

5  Permanent  lease  by,  of  debutter  pro- 
perty voidable  — Adverse  possession— Accept- 
ance of  rent,  effect  of.  12  0  W  N  63  col  : 
850  P  II. 

6  Person  in   whom  property   has   become 


I  Shebait    (Contd.) 

ve-stod    in  Irust  for  any   sp-jcific    purpo.qe.     31 
j  C  314  col  1755    P  1. 

I  7  Right,  alienation  of  to  shebait  conver- 
sion into  secular  property —Gonseii.'^us  of 
family  Debuttar  n«  minor  or  real.  12  0. 
W  N",  93  col:  851  p  II.  See  also  Religioua 
End  )wment. 

8  Right  of  inheritance  to,  same,  as  that 
to  immoveable  property,  in  the  absence  of 
directions  in  will  8  0.  L.  J.,  369  col:  572 
P.    II. 

B  Right  to  sue  for  rent  — Notice  of  succoa* 
sion  to  landlord  —  Debutter  property-  P<;rma- 
nent  tenure— 10  OWN  42—1  C  L  J  377  col 
96  P  II. 

10  Suit  by  one  of  several  of  mutt — Pri- 
mogeniture custom  of  -Eldest  son — Sale  She- 
bait — Suit  for  recovery  of  pcssossion  — Mort- 
g>!g0 — Decree—Doclaration.  5  C  L  J  527  col 
1259  P  II. 

l{  Trespass  by — Liability  of  idol  for 
mesne  pcuGts — Repre-se oration  of  idol  by 
Shebait.  12  C  W  N  550—7  G  L  J  514  col  1321 
P   II. 

sheiKh  of  Mujana. 

1     Umballa  District— Ancestral  property  — 
Custom  of  descent     chaudvand    or    paguand, 
11  P  R  1905  col  787  P  II. 
Shi  as  J 

1  Mohomedan     Law--Shias — Pub  riy  and         M 
discretion,     evidence     of — Fazuli    marriage — 
Minor's  assent.     2  O  0  }»1  col    1053    P    II. 

2  Power  of  making  a  will-Mahom.  dai  Law 
— Shias.  5  A  L  J  169-A  W  N  1903  p  55-30  L 
153  col  900  P  II. 

Shia   Sect, 

1  Mahomedau  Law  —  Marriage  —  Mutg — 
Children  by  mamtua  wife-Shia  Sec'-Legiti- 
macy-Waqf-Will-Testatmeutary  waq''.  2  O 
C  185    col     411  P  il. 

2  Mahomodan  Law--Shia  f  eot -Ohildlesg 
widow-Posst'ssion  of  husbands  property  by 
childless  widow  dower,  possession  in  lieu  of 
— Succession--Trespasser.  1  O  C  Sup  6  col 
1665  P  II. 

Shikmi    Sharik.     See  Sharik    Shikmi. 
Ship 

1  Gollision-Negligen6e--Navigation.  31  0 
36  col  1882  P  II. 

2  No  bill  of  tale  necessary  where  vendor 
sells  only  equitable  interest.  1  M  L  T  407- 
29  M  526  col    1733  P  II. 

Shops 

I  Custom  of  pro  emption  on  sale  of  obtain- 
ing in  Amritsar  Bazar  parao,  Katia  Nihal 
Singh.  113  P  R  1906-99  PLR  1907  col  2120 
P  II. 

Shurlsayani  Shilsmi 

1  Meaning  of  — Wajib  ul  arz-Constructioa 
of'document-S  A  L  J  52-A  W  N  1908  p  16-30 
A  77  col  2155  P  II.  M 

!  SiCUtere    8UO  at. 

j       I     Alieni  non  laedaf-Light  and  air-Iojuno< 
I  tion  —  Easement  --  Substantial    lei's — Sicutere 
'  suo  ut  alieni   non-laedas.     138  P  L  R  1902  col 
1635  P  I. 


(     2413     ) 


DIHEST  OPCTVTL  CAf^E^ 


(     ^l^.I     ) 


Sigrnaturo. 

\  What,  is  the  moaning  of-and  "now  is  it  to 
bo  effectcd-Sigiinturoj  of  witnesses  flfTixrHl  by 
other  persons  with  their  consent.  4  0  L  J  41 
ool  G09  P  1. 


Bikhs  Tjaw  governingr.  I 

I     Appiicabilit.y    o(-proljal,o     and    adminis- 
tration-Sikhs-Brahraans-Effeob  ot  lapse  from 
orthodox  pracMcos  -Xindu.     13  M  L  J  381-5  B  , 
L  H  845-7  OWN  8'J5-3i  C    11-30    A    24'J    ool  ' 

94  P  I.  i 

I 

Silence. 

1  When  operatea  as  estoppel— Withdrawal 
of  money  deposited  by  landloffd,  efff;ct  of- 
Traosferree— Ilooeipt  of  money  from  by  land- 
lord    6  0  L  J  GOi  col  155  P  II. 

eir  Land. 

1  Appertaining  to  undivided  mahal-Suit 
for  profits  of-Limitalioti-Ad  versa  post^casion- 
Co-sharer  receiving  profifa  of-Liraitation-Ad- 
verso  poFses^ion  (Jo-sharer  receiving  profits. 
A   N  Ni905  P  15  col    1959  P  I, 

2  Go  sharer— Advorsi)  possession — In  ex- 
culsive  possespion-His  right  of  retainer.  14 
C  P  L     1901    P  76  col    915  P  I. 

3  Di.stributiofi  of  Sir  land — Distribution  of 
sir  land  in  severalty  —  Proprietor  —Landlord — 
Sale  of  sir  land —  Occupancy  tenant  of  sir  land 
—  Tenant— Piir  chaser , 

Whensir-laud  has  been  distributed  and 
is  held  in  severalty  each  proprietor  is  the 
landlord  of  the  land  so  held  by  him.  If  any 
proprietor  sells  his  share  and  becomes  occu 
paocy  tenant  of  the  sir-land  previously  held 
by  him  in  severalty  he  is  the  tenant  of  the 
purchaser  and  not  the  tenant  of  the  entire 
properitary  body.  DEIOUDBA  AND  ZlN- 
GOBA  V.  VISHWA  NATH.     i5  C  P  L  R  143 

4  Kabuliat — Sir  land — Lease  — Rrcital. 
The  mere  recital  by  a  tenant    in    a    kcihu- 

Hat  that  land  is  Sir  does  noL  estop  him  from 
proving  that  the  land  was  not  S'"?'  when  it 
was  leased  to  him.  8  A  No  108.  4  L  J  K  B 
58,  10,  L  J  Ex  ::'93.  L  L  R  19,  A  203  NARAIN 
BALKRISHNA  GUKAU  v.  YaDORAO  GAN- 
PAT  RAO  14  G  P  L  R  87. 
Sister. 

1  Custom  — Succession— Sister —Bhatias  of 
Bannu.  165  P  L  R  1903—79  P  R  1903  ool. 
786  P  II. 

2  Jats  of  Rupar  Tahshil  Ambilla  District. 
28  P  R  1904  -64  P  L  R    1904  col.    785  P  II. 

Sister'^  Dughter 

1  Competency  of  -To  succeed  as  a  Ban- 
dhu8  to  her  matters  — Deceased  brother  in 
Northern  India.  20  P  R  190G--6J  P  L  R  1906 
col.  1197  P  II. 

Sister's  son. 

1  Gift  or  bequost  to--Gift  to  sister's  son — 
Custom — Alienation  by  childless  male  pro- 
prietor. 24  P  R  1905-42  P  L  R  1905  col  2110 
PI. 

2  Gift  or  bequest  to— Will  by  childless 
male  propriator  —  Power  to  make  will  — 
Pre3umption-34  PR  1905—10  P  L  R  1905 
ool  2121  P  I. 


Sister'-*  soa    (()oni,i.  ) 

8  (^ift  or  btquest  to -Gift  to  siRter'a  son 
in  presnno  of  n  plt-Mv  -Arains  of  JiHx'.dat 
District  -  Cu-<toin  Mif;nalion  by  ciiiid'esa 
male  propri<itor  -  56  P  R  1005  col  20il  P  I, 
!  4  ^'ffc  o>^  bequef?t  to  —  Sheikh  Tisvanas 
I  of  Oktiali  Mohla  Kliushab  Tehsil,  Sh-hpur 
District -Custiom  —  Alionafion  by  c!:il  ijods 
male    propriutor--94  P  It  1904  col   2110  P  I, 

5  Of  adoption  <{ — Sister's  son — Ghumaoa 
Jats  of  Sialkol  5  District.  143  I'  L  R  1904—29 
P  R  1904  col  740   P  U. 

$  Right  to  succ  'od  to  the  e«fafo  loft  by 
his  maternal  uncle  -Custom- -Escheat-  Sue- 
c.3i=sion--Sister's  son— 95  P  It  iS'.'Oo— 47  P  D  R 
1908  col  764  P  II. 

Situs. 

J  Dcbt--Eir-mark4d  money  with  mnm- 
latdar — Suit-^  — Attachment.  3  B  L  II  4'j^  col 
1400  P  II. 

Slandor. 

1  Whether  ontionablo  without  proof  of 
special  damage--  Damigas,  amount  of,  ques- 
tion of  feet — Second  nppeal.  3  0  L  J  140 
col  630  P  II. 

2  Whether  actvonablo  without  f^pecial 
damage  —  Statement  of  witness  when  pri- 
vileged —  Imputation  of  unohastity  ot  a 
woman  -9  0  W  N  847—1  C  L  J  396-32  0  1060 
col  889  P  II. 

Slander  of  Tit'o- 

I  Caudo  ot  action--D  nn'if.^os --Counterfoit- 
ing — Trade  maik  -AH-gH-ioo  t'  the  coll-jo- 
tor  of  customs— D>fention  cf  goods  in  o  )a- 
sequence  by  the  collector.  10  vj  W  N  i07  col 
794  P  I. 

Small   Cittso. 

1  Mesne  Profits  —  Claim  for  -^  Appe:.!  — 
Small  cause.  84  P.  L.  R.  1902—85  p.  R.  1902 
col.  78'2    P.   I. 

2  Mesne  — Compensation  for  divertirg  a 
watercourse  whoiiier  c.igMi?;ible  by  a  Small 
Cause  Court  — Appeal  from  auit  litsto  Divi' 
sional  Court.  18  P.  L.  R.  1907  131  P.  R. 
1906    col.    784    P.  1 

3  Power  of  dismissing  suit  -Plainlff  ad- 
ducing some  evidonco -Non  service  on  some 
of  plaintiff  witnesses.  98  P.  L.  R.  1008-9 
P.  R.    1903-28  P.  W.  R.    1903    col.  1475  P.  I. 

4  Small  cau3e--Appa\.l —  Revision.  98  P. 
L.    R.    1904   S'c     Remission    No.    1 

5  Small  cause -ReDt--Not  only  of  houso 
rer.t  is  a  suit  of  a  nature  cognizible  in  a 
court— I  L.  B,  R.,  1900  02  p.  60  ool.  1262 
P.     I. 

g  Suit  for  compensation  for  illegal  search 
by    police,    col  :    782    P.    I. 

SmUl  cmse  caart. 

1  Abolition  of  after  dccres  --Execution 
of  deoree--Jurisdictiou.  30  M.217  ool :  771 
P.    1. 

2  Decree  p.ssod  by  MunsilT  exercising 
jurisdiction  us.     3  W  L.  R    1905  ool  :  772  P.  I. 

3  Executiou--Transfer  to  regular  court- 
Order  in  exeoution --Appeal  -Second  appeal. 
11   C.  W.  N.   861    ool  :    1133    P.    I. 


{     2435     ) 


DIOKST  OF  CIVIL  CARES 


(     2136    ) 


SihtlII  Cause  Court    (Court,) 

4  Jutlgo  of,  not  bound  to  fully  set  out 
tlie  leaRouR  lor  his  fiiidingg.  G  0.  L  J.  527 
ool:    1 107  P.  I. 

5  ,luri?d'otion--Obj^ctlona  lo  attnohment 
order  diFallowii  g-Suit  to  cslabliHli  right.  5  0 
C  190    ool;  7H0  P    T. 

6  ,lui  isdiotion  — Mahabralimani  functions 
—  Suit  to  ditcharge  — Suit  to  establish  right  to 
per[orm--2  O  C  G2   See   Small  Cause  Court. 

7  Jurisdiction-.Suit  for  accountg  of  au 
esliite.     5  O  0  130  col  23  P  I. 

8  Juri8diGtion--Suit  f   r   profits  of  iramov 
able  property  belonging  to    plaint,iff    ai)d     for 
profits    wrong  fully  received  by  defeudant.     7 
OC  202    col  782  P  I. 

9  Juiisdiolion--OontontB  of— Judgment  of 
a  Small  ('cause  Court.  57  P  R  1901  col  1395 
F  I. 

10  Jurisdiction  of  High  Court  to  stay 
prucooding  in--Hefererce  to  arbitration.  8  B 
L  H  »55— 31  B  236  col  894    P  I. 

11  Jurifcdictioo  of  to  award  compensation 
for  erroneous  attachment  before  judgment — 
77  P  R  1907—50  P  W  R  1907—30  P  L  U  1938 
col    1223    P  I. 

12  Jurisdiction  —  Suit  for  agricultural 
land  -  Court  of  smell  cause — Suit  for  agris- 
oultiut^l  rent.  3  L.  B.  R.  1905  p.  il  col. 
763    P.    I. 

18  See  Jurisdiction  of  Small  Cause  Court, 
ool    1475    to    1479    P.    II. 

14  Jurisdiction  --  Suit  for  compensation 
fci  Inversion  of  a  water  course — Appeal, 
cause  of.     134  P  R  1906  col  :  784  P.  I. 

15  Jurisdiction  —  Suit  for  damages  for 
breach  or  betrothal  contract — Compensation 
for  diviating  a  watercourse  whether  cog- 
nizable by  a  Small  Cause  Court.  134  P  R 
1906-18    P  L  R  1907  col:    784  P.  I. 

16  Jurisdiction  to  try  question  of  title 
of  imxr  veable  property  -•  Qaestion  arising 
incidantally-Suit  as  if  for  damages  for  tres- 
pass bv  attaching  decree  holder.  31  C  340-- 
8  C  W  N  246  col  :  1323  P.  I. 

17  Power  to  review  judgment  passed  by 
predecessor  of  Smail  Cause  Court — Judgment 
of  order  passed  by  his  predecessor.  104  P  L 
K    1905—63    PR   1905   col:    1689   P.I. 

18  Suit  cognizable  by— Suit  to  recover 
value  of  Jack  fruits  unlawfully  taken  away 
in  a  suit  for  damages.     2  O  C  256  ool  777  P  t. 

19  Suit  to  recover  arrears  of  maintenance 
payable  under  a  written  agreement  is  not 
cognizable  by.     1  O  (^  191  col  785  P  I. 

20  Suit  cognizable  by  tried  as  regular  suit 
— Small  Causes  tried  as  a  regular  suit--Re- 
ference  by  District  Judge.  3  0  G  20  col  1415 
P  II. 

8!    Si:iit  in   the  nature  of  a  Small   Cause 
Court — buit  decided  as  a  regular   suit— Pecu 
niary  relations  of  the  farmer  and  the  licensee. 
1  O  C  121  col   1418  P  II. 

22  Suit  of  the  nature  cognizable  by-Profit 
of  bazar— Suit  for  share  of— Second  appeal- 
Small  Cause  Court.     4  O  0  89  col  764  P  I. 

83  What  the  judgment  of  a— Ought-To 
contain— Findings  on  issues.  8  0  G  44  col 
763   P  J. 


Swiail  Cause  Court  Moffussil. 

1     Suit  for  balance    duo    on    a    partnership 
acciuut  -  Addition  of    prayer   for   declaration 
of  dissolut  on  of  partnerebip-Jurisdiction.    28 
A  2i)3    col  780    F  1. 
Small    >  a  use  Court   Presidency  Act  XV   of 

1882 

S<'e  Act  XV   of    1882  col  750  to    755   P    I 
and  col.  2106    P  II. 
Small   Cause  Court  Presidency  Towns. 

1  Power  uf  High  Court  lo  revise  proceed- 
ings in  th'O  Bombay  Court  of  small  causes. 
31  B  138  col  1342  P  I. 

Small  cause  Court  -  Provincial  act  ix  op 
1887. 

1  See  Act  IX  of  1887  col  763  to  786  P  I 
and  col  2208  P  H. 

2  S  25— Rcvision-19  P  R  1901  ool  1324  P  I. 
8    Sch    2    Art     U— Suit   for     damages    for 

breach  of  contract  against  Secretary  of  State. 
5  O  C  403  col    1262    P  1. 

4  Art  15  Suit  for  damages  after  avoidiig 
sale  of  property  on  the  ground  of  fraud.  49 
P  R  1904   col  269  P  1. 

6  Art  30  and  31  — Small  Cause  Court  suit 
—Suit  for  account.     13  P  R  1901    col  109  P  I. 

Small  Cau»e  Court  Rules. 

1  Presidency  Bule  220  —  Effect  of— Re- 
straint upon  anticipation,  17  M  L  J  363  — 
30  M  378  col  389  P  1. 

Small  Cause  Court  Suit 

1  Munfif!  trying  case  withdrawn  from 
Small  Cause  Court-Order  of  Munsiff-83  P 
R  1903  col  1063  P  I. 

2  Suit  for  account.  13  P  R  1901  ool 
109  \'  1. 

8  Tr-ensfer  of  suit— Jurisdiction.  2  0  0 
143  col  2175  P  I. 

4  Trial  of,  as  regular  suit.  7  0  0  144  col 
772  P  I, 

Small  Cause  nature 

1  G  P  C  of  (1882)  S  586— Second  appeal 
—Government— Suit  against.  9  C  W  N  495 
ool  59  P  I. 

2  Provincial  Small  Cause  Court  Act  S 
15-Suit  for  possession  for  land.;  18  M  L  J  299 
col  763  P  I. 

3  Suit  for  annuity— Allowance  not  in 
satisfaction  of  any  right  of  maintenance. 
13  M  L  J  471  col  2170  P  I. 

4  Suit  of  the  nature  cognizable  by  a 
court  of  Small  Cause.     27  A  200  ool  1259  P  I. 

5  Suit  to  recover  rents.  11  C  W  N  862 
col  1871  P  I. 

Small  Cause  suit. 

1  Appeal  from  order  of  remand  ia— 11  G 
W  N  862  col  1841  P  I. 

2  Application  for  review  of  judgment  in 
rejected  revision.  AWN  1907  p  132  col 
1313  P  I. 

8  Decision  recorded  "  Finding  negative." 
—No  -judgment  in  law.  15  M  L  J  223  col 
1481  PI. 

4  Incident — Determination  of  question  of 
title,  etiect  of- A  W  N  1907  p  218.  See  Rea 
judicata- Suit   of  the  nature. 

5  Second    appeal  —  Suit  for    money  re; 
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Small  Cans©  suit    (Gontd) 

vised  by  defendant  for  plainiirCrf    upe.     I  L  B 
R  J900  02  p  335.     Hee  Second  appeal  No  20 

6  Suit  ngaiubt  tenant  for  dainagea  for 
damages  for  cutting  wood  — Nature  of  appeal. 
6  0  L  J  218  col  1547  F  II. 

7  Suit  for  rent  and  for  a  declaratiou  as 
to  the  propriety  f)f  patta  grarited  to  tenant 
~  Second    appeal.     30  M  101  col  1258  P  I. 

g  Transfer  of  from  Presidency  Sniall 
Causa  Court  to  High  Court  Bombay.  7  B  L 
R  143  col  10C3  P  I. 

9  Trial  of,  as  ordinary  suit  by  lower 
Courts,  effect  of  —  High  Courf,  power  of 
interference.     30  M  41  col  764  P  1. 

10  Trial  on  original  side,  effect  of— 25  B 
417  co!  13U  P  I. 

11  Value  payable  insured  article  — Article 
delivered  by  Post  Office  but  money  not  col- 
leofcfd  —  Breach  of  coulract.  28  M  213  col 
871  P  I. 

Societies  Registration  Act  XXI  of 
186a 

1    Set  Ael  XXI  of  1860  col  68  P  I. 

Solicitor. 

1  Extra  remuneration  to,  for  exparte  evi- 
dence—Work not  ordinarily  falling  upon 
solicitors.  9  B  L  R  819—31  B  430  col  1049 
P  II. 

2  Professional  misconduct  of —Information 
obtained  as  the  solicitor  of  one  party  cmldbe 
utilized  under  certain  circumstances  whiU  act 
ing  for  another. 

Though  those  things  which  an  attorney 
learns  from  his  client  or  in  consequence  of 
his  employment  by  hia  client,  be  is  forbidden 
(0  disclose  and  any  betrayal  o-f  his  confidence 
would  be  visited  by  the  Court  as  gross  mis- 
conduct, yet  if  he  learns  matters  relating 
to  his  client  under  such  circumstances  that 
if  questioned  about  them  in  a  Court  of  jus- 
tice he  oould  not  refuse  to  answer  them  he 
is  not  within  the  Court's  jurisdiction.  16  L 
T  N  S  715  foil.  A  solicitor  is  not  guilty  of 
misconduct  because,  having  changed  sides, 
he  uses  for  his  new  client  information  ae 
quired  from  his  old  client  if  it  was  opan 
to  him  to  obtain  such  information  from 
public  sources.  IN  KE  M  B  CHOTTA.  ft  B 
LRS8 

3  Recovery  of  solicitor's  costs  under  Rule 
859  of  the  High  Court  Rules.  No  Limitation. 
9  B  L  R  508-32'  B  1  col  1986.  P  I. 

Solicitor's  clerk  and  client. 

1  Clerk  and  client- Bounty  by  client — 
Independent  advice  to  client -Absence  of — 
validity  of  gift.     26  B  689  ool  2078  P  I. 

Solicitor  executor. 

1     Remuneration  for   services   done  aa.  sa- 
licitor.     28  B  30  (P  C)  ool  104G  P  U. 
Solicitor's   Lien. 

1  Compromise  of  suit  by  parties— High 
Court— Summary  jurisdiction  — Motion  by 
the  solicitor  for  hia  costs— Soiicitox's  sight  to 
oppese  client's  m,otiQQ~FraQti(iek  (i  E  Ja  R 
Siy  QQl  U6T  P  IL 


Solicitor'i*  Lien    (Could.) 

2  High  Court — S»)»^mary  jurisdiction-- 
Discretion— Costs — Frigh  CjurtF,  Juribdiction- 
of.     7  B  L  R  547  col    1120  ^P  II. 

3  Rolationiihip  botwef  n  — Bounty  by  client 
--Independent  advicn  to  oliunt — Abaeuoo  of — 
Validity  of  gift.     20  B  089  ool  2073  P  1. 

Son. 

1  S«!e  Hindu  law— Debt  and  decree  and 
father  and  son  ool    1150    to  1178    P  I. 

2  Born  after  separation,  right  of,  as  to 
ancestral  property.     5  O  G  G  col  2107  P  I. 

3  Liabiliiy  for  [athei'a  debt--Hindu  law 
— Decree  aguinst  falber — Suit  against  sou 
after  father's  death.      27   M  243  col  1843  P  I. 

4  Of  div(jiced  wife  -  luheritanco  — Filial 
relations-Mtiinter.ance  by  father  -  Rtvivil  of 
lost  right— BudhiBt  Law.  1  L  B  R  1900-1902 
p  161  col  249  y  II. 

Sou  in  law 

1     Gift  by  widow    to— Gift  to    kbanadamad 
by  childless  male  proprietor  in  favor    of  kha- 
nadamt.d.     39  1>  R  1905  col  2112  P  I. 
Sonthal  Ferg^auas. 

1    Sea  Sonthal  Parganas. 

Sorcery. 

1  ImputatioQ  of,  oo^nstitates  defamation 
—  Cause  of  action— Special  damages.  4  C  L  J 
390  ool  343  P  II. 

Sovereign  Powers. 

\     Kathiaiuar     Statfs — Privy   Council— Ap- 
peal—Jurisdicl  ion— BaiLi)ih    India  — Courts   of 
Political  Ag,ents  and    Assistant  Political  Acj£nts, 
Down  to    the    year    1858  the    East    India 
Company   exercised  a   delegated    Scvereig-ity 
over    the    territories    under     its    government, 
with  all   the    powers  in    conneo^-ioo  with    the 
external   relations   of    these    territories   inci- 
dental tojthe  exercise  o!  that  sovereignty,  sub* 
joot,  cvf   course,  to   such   restrictions   as   were 
imposed   by    charter   or  by  statutes.     The  so- 
vereign power  thus  delegated  to  the  company 
could  be  exercised  by  it  in  India  only  thiough 
;  its   agents  and    officers   in    the   country.     By 
I  the   Government   of  India  Act  1853    the  dtla- 
gation  of    sovereign    power   to    the    Company 
I  was  determined   and  it    has  since  been    exer- 
1  cised   directly    on    behalf    of    the    Crown,,  in 
I  India,    througli    the  same   authorities   as  be- 
fore,  in    England    through    the   Secretary  of 
State. 

Under  the  sovereign  power  thus  dclegaltd 

j  for  80  long  to    the  Company   and   since  1858 

I  exercised    direotly   on    behalf  of    the    Grown, 

'  the    British    Empire  in  India   has   been  built 

up.  Undt^it  new  territories  have  been  added 

to  the    actual    dominions  of   the    Crown  and 

under    it  many    and    various    powers,    rights 

and    jurisdictions   have     been    acquired   and 

I  exercised   over    territories    which  yet  remain 

!  outside    the    Kingjs    dominions. 

I  As  to  the    rights    and   powers   of   c^jntjrol 

possessed    and     exjrciscd    over    the    Ni\livo 

States    ill       Ind.a    with     tho     correapondmg 

reslrictioiis    upon    tiie     indepiindeut     aclioa 

aitkoaa    S-tft-teSi   aouiCv  aa    doaht^  aj:^   ».b.a 
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Sovereign  power    (Conid.) 

necosirary  conspquonce  of  tb"*  suzerainty 
vested  in  the  piedomiuant   po-  But  apart 

from  the  cousequonces  ilowing  from  this 
general  source,  rights  of  very  varying  kinds 
havt  been  established  iu  uonncution  with 
eeveral  States,  which  have  differrent 
hi.->torical  origins. 

Such  rights  over  foreign  territory  diller 
not  only  in  origin  but  in  kind  find  in  degree 
iu  the  cases  of  different  States ;  so  that  in 
ea«h  inslarce  in  which  the  nature  or  extent 
of  .such  rights  booomes  the  subject  of  consi- 
deration, inquiry  has  to  bo  made  into  the 
ciicumstanec.s  of  the  particular  case.  24  I 
A.,   137  ;  referred  to. 

KaLhiawar,  as  a  whole,  is  not  within  the 
King's  dominions.  Many  and  various  as 
liavo  been  the  forms  of  intervention  by 
the  British  Indian  powers  in  the  affairs 
of  Kathiawar  acd  large  as  has  been 
the  political  control  exercised  over  that  pro- 
vince, any  assertion  of  territorial  soverGignty 
has  been  always  avoided.  No  lagislative 
povvt-r  over  it  has  ever  beeu  claimed.  The 
inlervention  has  ncv'^r  been  carried  further 
than  v/as  judged  necesfaty  in  the  emergency, 
for  the  mainlenarce  of  peace,  good  order 
and  security.  L  U  1  A  C322:  distinguished. 
If  a  Court  administering  justice  on  the 
Kii  g's  behalf,  mikc^s  an  ordur  judicial  in  its 
nature  by  which  some  one  is  ui  jus tly  affected, 
the  pcrrfon  aggi  ieved  is  not  piecluded  from  ap- 
plying to  the  King  in  Council  to  redress  his 
wrong  merely  by  the  fact  that  he  is  not  the 
King's  bubjeer. 

The  jurisdiction  exercised  by  the  Court 
of  tha  Assistant  Potilical  Agent  and  on  ap- 
peal from  him  by  the  Political  Agent  in 
Kathiawar  and  by  the  Goveruor  of  Bombay 
in  Council,  is  pf  itical  and  not  judicial  in 
character  aud  houce  uo  appeal  lies  to  the 
Ki!  g  in  Council.  HEM  OHaND  DEV 
CHAND  V.  AZaMSAKAU*  L  \L'CHHOTAM 
LAL.  10  WN  C"86I  =  8'Bl1  129  =  3  A 
L  J  250  =  M  L  J  1806  p  II5-8  C  L  J  895 
=  1  M  LT  115  =  33  C  819  (PC). 

2     The   supienie  auth''rity  on  matters   eccle- 
siastical—Thanlhri  in  state  temple. 

ll'.ld,  that  the  thanthri  of  a  state  temple 
is  the  ecclesiastical  referee  of  the  Govern- 
lacut  ia  matlers  of  ri  u  its  in  the  temple, 
but,  his  function  is  ouly  that  of  au  adviser 
to  the  Goverijment,  owuiig  the  temple  and 
posoes8ing  the  supreme  and  administrative 
authority  iu  all  the  temple  affairs.  The  eccle- 
siat-  .cal,  as  well  as  the  temporal,  head  of  the 
s'aie  is  tlis  Sovereign,  whose  power  it  is,  that 
always  puts  iu  execution  any  opiuion  of  Ibu 
t!i  II  Lbri,  who  cannot,  therefore,  claim  aviy 
jiiiisdiclion  independent  of,  and  paramount 
lo,  the  Sovereign  power  of  the  Mahacujjh. 
KiaSHNAN  KRISHNA  N  NaMBURI  v. 
THE  DIWAN  OF  TRAVANCOUE,  21  T  L 
R211 
Sovereign  prince. 

i  buit  agaii;hfc  -  Necessity  for  previous 
consent  of  the  Governor  General  of  India 
iu  Ccut^cil  or  (he  Local  govonnaeut  — Blain- 
tftiiiabiiity   gf  suit.    2  0  L  J  163  col  1202  P  I, 


Special  Agreemant. 

1  Rent— Declaratory  decree  by  Civil  Court  | 
that  defendant  not  under-proprietor.  BSD  ] 
N  3  of  1903  col  1377  H  II. 

2  Rent  fixt'd  by  special  agreevient  — General 
CUmses  Act  (X  of  1807)  S.  3,  sttbsec.  (59}— 
Year,  inoaning  of  —  Arrears  of  rent. 

lldd,  that  section  102  of  the  Oudh  Rent 
Act  applies  to  oases  where  the  date  for  pay- 
ment of  rent  hns  been  fixed  by  a  special  ag- 
reement between  the  parties. 

JJdd,  als'\  that  tV>o  word  "  year  "  in  sec- 
tion 132  of  the  Oudh  Rent  Act  means  caloa- 
dar  year,  for  section  3,  sub  section  (59)  of 
the  General  Clauses  Act  (X  of  1897)  lays  down 
that  ft  "year"  s^hall  mean  a  year  reckoned 
according  to  the  Briti.Kh  calendar.  —  SHAIKH 
MAIGAL  V.  PARTAB  NARAIN.  8  0  C  67- 
Special  Bench. 

1     Jurisdiction     to     consider     full     Bench 
— Decision  other  than   that  referred  for  coa- 
sideration.     11  0  W  N  959  col  1723  I'  I. 
t^pecial  Damages. 

1  Common  Land  --  Suit  to  demolish  a 
Khotha  erected  by  a  Kamia.  71  P  L  R  1901 
eel  1894  P  II. 

2  Public     way  —  See    Pufelic     way  —  col 
2112  P  II. 
Special  family  Custom. 

1     Custom  — Inheritance  —  Onus   probandi 
—  Patbans  of  Depa,    Rawalpindi    Dietriet.     85 
P  R  1901  col  787  P  II. 
Spacial  or  Local  Law. 

1     Liuiitation    under— Eevenue   Officer.  26 
M  638  col  1621  P  II. 
Special  leave  to  appeal- 

1  To  Privy  Council—  Stay  of  execution 
of  decree  — Jurisdiction  of  judicial  eommis- 
sioner.     3  0  C  243  col  455  P  II. 

Special  E^medy. 

1  Right  of  appeal  against  order  dismis- 
sing an  appeal  for  default — Right  of  appeal 
againstorder  refusing  to  re-admit  an  appeal— 
1  L  B  K  1900-1902  p  183  ool  1657  P  I. 

Specific  yerformasace. 

1  See  Specific  Relief  Act  I  ol  1877  S  22 
col  407  to  409  PI. 

1  (a>  Award  not  filed  within  six  months 
—  Specific  performance— Joint  property.  7  O 
C  .^69  col  1715  P  f. 

8  Prior  verbal  sale  to  another  person  — 
Notiee-Segistered  deed  of  sale.  4  L  B  R  26 
col  415  P  I. 

3  Contract  of  sale  of  incumbered  pro- 
perty— Conveyance  — Undisclosed  incumber- 
ai.ee'.     4  L  B  R   1907  p  86  col  502  P  I. 

4  Agreement  between  divided  of  others 
as  regards  estate  of  a  deceased  divided  bro- 
ther-Widow of  deceased  not  a  party  to 
the  agreement.     17  M  L  J  505  col  1973  P  I. 

5  Benami  transaction  — Benami  transfer 
of  property  of  illegal  purpose  not  carried' 
into  execution  — Contract  to  sell  by  trans*] 
feree — Suit  for  specific  performance  of  coa- 
tract.     3    M  L  T  244  col:  20  P  II. 

6  Coutract-Miijtake  common  or  unilata-j 
ral- Fraud— Mitirepteseatafciou,  7  B  L  R  3191 
QQl.    271    P.  i. 
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Specific  performance    (Cuntd,) 

7  Contract — Power  to  add  parties — Plaint 

—  Amendment  of  —  Practice  —  Ccmrt  of  lat 
instance — Appellate  (ourt.  1  L  B  li  1*JOO - 
1S02    p.  252  col:   4lf)  P  I. 

8  Contract  Uiidivided  raitakshara  fami- 
ly, suit  Hgainst  the  fatlior  of— Bnaoh  of 
trust — Legal  ueceasity.  '2  C.  L.  J.  321  ooi: 
411    P.    1. 

9  Contraet  by  certified  guardian  on 
behalf  of  minor  for  sale  to  plaintiff —Subse- 
quent sale  to  ft  tbird  person  Suit  by  plain 
tiff    for.     10  C  W  N  7G3  col  GOO  P  I. 

10  Contract  for  sale — Vendor  siibs''quently 
mortgaginQ  property  and  siting  vendee  for 
specific  performance  of  —Vendee  objecting  on 
ground  of  viortgage, 

k  sued  B  for  specific  performance  of  a 
oootraot  to  purchase  land.  B  contended 
that  after  the  conlrict  A  bad  created  an 
iocumbrance  by  wny  of  mortgige  of  the 
land  iu  question  together  with  other  pro- 
perty to  C.  The  lower  Court  dismissed  the 
suit,  holding  ihat,  by  having  created  the 
said  mortgage  subsequent  to  the  sale  oou- 
tract,  A  had  rendered  himself  incapable  af 
conveying  the  land  free  frcm  incumbrances 
and  that  his  case  fell  under  cl.  (b)  of  S-ection 
24  of  the  Specific  Relief  Act  and  that  specific 
performance  could  not,  therefore,  be  "enfore- 
ed  in  his  favour." 

Held,  reversing  the  lower  Court's  dearee, 
the  incumbrance  does  not  aflord  an  objec 
tion  to  the  title,  but  is  a  matter  of  convey- 
ance only.  Therfore,  though  the  plaintiff 
had  sold  away  the  property  outright  and 
thus  disabled  himself  from  performing  his 
part  of  the  contract,  his  suit  for  specific 
performance  would  have  beeu  rightly  dis 
missed,  yet,  as  iu  this  case,  ho  had  created 
only  a  mortgage  of  the  land,  he  is  entitled, 
before  his  suit  for  specific  performance  can, 
be  dismifsed,  to  be  allowed  in  opportunity 
to  show  that  he  wasable  to  convey  a  title 
free  from  incumbrances.  MEGHRaJ  MAR- 
WARI    V.    CHUNI    LAL    MARWaRI.     1    N 

L  R  190 

11  Contract  for  sale  by  mother  as  guar- 
dian of  infant  sou,  incapable  of  performance 
by  infant's  death.     32  C  832  col.   403  P  I. 

12  Contract  of  sale  entered  into  before 
passing  of  Punjib  alienation  of  land  Act 
XIII  of  1900  not,  barred  by  the  act.  27  P. 
L.  R.    19UG  col   '^216  P  II. 

12  (a)  Contract  to  lend  money  on  raort 
gage— Specific    p  rformanca    not    enforceable 

—  Damages,  suit  for  would  lie.  8  O  C  5  col  : 
406    I*.  1. 

13  Contract  to  sell  by  guradian  with 
courts  permission — Substqucnt  sale  with 
permission  tor  h  gher  price  —  Whether  first 
Contract  is  specilically  enforceable.  4  A  L 
J  24     29  A  3l3  col   609  P  II. 

14  Contracb  Lo  sell  — Subsequent  sale  to 
another  with  notice  of  previous  costiact — 
Suit  fur  possuision — Mi^julation  of  ponuUy 
for  non-poi  fuMn.i:.ce  of  coi'lract,  15  P.  R. 
1908  27  P  \Y  R  1908-97  PL  U  1908  col: 
402   P.    I. 


Specific  performance    (Contd. 

15  Cotiveyauce,  regiatored  and  delivered 
if  operative  — Consideratio'i  not  p'vid,  effeot  cf 
—  Agroom^nt  to  Hell,  not  onforcuable.  4  C  L  J 
334  col    514  P  II. 

16  Decroo  up  )n  compromiea  for  execu- 
tion of  a  c  jnvcyunco  to  bo  proceeded  with 
as  a  decree  for.      IOC  W  N  345  col    1021   1'  II. 

17  L^Aiidlord  and  tenant  —  Contiact  — 
Breacti  of  specifiod  performance — Damages  — 
Cau-o  of  action.  5  P  L  R  1907—1  P  W  R 
1907-137  P  R  PJOGcol     331  P  I. 

18  Liability  for  lif(3  —  Addition  or  sub- 
stitution of  plaintilTs  — Suit,  for  specific  per- 
formance of  contract  -  Dtcree  for  damagea. 
28  P  L  R  1905—49  P  R  1905  col.    251  P  1. 

19  Morigis;o  bond  — Mistake  unilateral- 
Suit  for  — Maiiitainablu  but  not  for  rectifi- 
cation.    8   a  C  1    col.  4i8  P  I. 

20  Of  contract  award  not  filed  wifhia 
six  months  —  Sp  cific  performanci  —  Joint 
property -Suit  for  division  of.  7  0.  C.  3G9 
col  171.0   P  I. 

21  Of  contract- Futile  attempts  to  re- 
scind agreement-Right  to  — Failure  of  con- 
sideration    Right    to     specific     pjrformancQ. 

2  A  L  J    31  cl.  512  F  II. 

22  Of  contract  by  guardian— Contract  of 
sale  and  purchase  — Minor  — Specific  perfor- 
mance—Personal liability.  11  C  W  N  207-34 
C  163-1  M  L  860-4  C  L  J    431  col  GOO    P  11. 

23  Of  contract  of  sale  entered  into  be- 
fore passing  of  Punjab  Alienation  of  land 
Act  (XIII  of  1900)  not  barred.  27  P  L  R  1906 
col.    2246  P   I. 

24  Of  contract— Partition— Suit  for  pos- 
session of  land  as  compensation —Jurisdio- 
tiou  of  Civil  Court — Contract  made  in  course 
cf  partition  proceeding.  5  0.  C.  140  col  : 
18S9    P     I. 

25  Of  contract  to  sell  bis  share  by  mem- 
ber   of  a  inal  Hindu  family  — Parties  to.  euic 

3  N  L  R  160  col  1217  P  II. 

26  Sale-Mortgage  -Contract  to  re-sell.  1 
L  B  R  1900  02  p.  257  col.  409  P  I. 

27  Sppcific  Relief  Act— Contract  to  sell 
--Subsequent  vendee  with  notice  of  .'perfor- 
mance—Previous  contract— Suit  for  posses- 
sion. 97  P  L  R  1908—15  P  R  190S-'27  P  W 
R  1908   col.  402    P  I. 

28  Suit  for,  delay— Shorfc  of  limitation  la 
the    institution  of    when    bars    the  relief.     33 

C  633  col  1487  P.  II. 

29  Suit  for— Pleadings- Defence— Omission 
of  viateiial  tetvi  in  lurilten  contract— Onus — 
Agreenunt  to  take  lease  on  lessor  ending  suit- 
able buildii<gs  —  Tivie,  if  cssenlal—Reasonabie 
time-  Evidence. 

The  court  must,  in  a  suit  for  specifio 
performance,  disticguish  bttweeu  negoti- 
ation and  contract,  and  ascoitaiu  what  the 
eoi. tract  i>--,  when  and  by  whom  it  was  made 
and  who  the  parties  are  who  are  bound 
thereby. 

If  one  concluded  a  contract  with  an* 
other  wilhuuti  at  Ruy  time  disclosing  that 
he  was  aclii  g  iu  tbu  mailer  as  agent  for 
sonic  other  person,  whether  he  was  reuUy 
acting  as  such   agent   cr  uot,   the   buidoa  gi 
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Specific  performanoe    (Contd.) 

the  contract  rested  on  liim,  the  other  party 
not  boing  ooDccrned  with  his  uodiBolosed 
iutentiond. 

Where  the  plaintifi's  case  is  clear  and 
the  written  statcmont  of  the  defendant 
raises  no  defence,  the  practice  in  Englisli 
Courts  allows  the  plaintiff,  in  a  suit  for 
specific  porfornianco,  lo  move  tor  a  decree 
on  the  written  statement  being  pat  in,  and 
to  get  such  a  decree  at  once  and  as  a  matter 
of  course,  a  party  who  seeks  to  make  out 
that,  by  inadv.  rtonco  or  mistake,  an  impor- 
tant term  has  been  omitted  from  a  oou  tract 
drawn  up  by  himself  with  his  own  hand 
atid  sigaed  by  him,  must  pledge  his  oath 
to  llie  truth  of  his  story,  specially  when  the 
oklier  party  comes  forward  and  swears  that 
the  suggestion  is  without  foundation.  In 
this  case  G  &  Co.  agreed  to  t»ke  a  lease 
of  certiiin  pr.  mises  from  H  at  a  certain  rent, 
upon  the  laLLer  undertaking  to  erect  new 
buildings  according  to  G.  &  ('0'^,  plan  and 
to  replace  existing  ones,  which  were,  to  the 
knowledge  of  both  parties,  in  the  occupa- 
tion of  tenants,  whom  it  might  take  time 
to    eject. 

Held  that  time  was  not  made  the  essence 
of  the  contract,  though  it  was  dear  that 
the  parties  contemplated  that  the  buildings 
were  to  be  compljted  without  unreasonable 
delay.  In  case  of  undue  delay  on  the  part 
of  H,  the  other  parties  (G.  &  Go.)  might  have 
made  time  the  essence  of  the  contract,  by 
giving  uoiice  that  they  would  not  hold  them 
selves  bound  to  complete,  unless  the  build 
ings  were  finished  v/ithin  a  specified  time,  , 
provided  the  lime  allowed  were  such  as  the 
Ouurt  would  hold  to  be  reasonable  under  the 
circum?tai  cts. 

It  is  t  ot,  ir.cubent  upon  a  party  to  give 
porroborativt)  evide-  ce  of  stattments,  which 
are  not  challenged  by  the  other  party. 
MOULVI  MAHOMED  IKUAMUL  HJJQv. 
WiLKlE,  11  C  W  N  946  (P  C)  =  17  M  L  J 
454==4"A  L  J  740  =  6  C  L  d  682  =  2  M  L  T 

80  Suit  for  recovery  of  money,  agreed  to 
be  paid  on  a  mortgage— Debt— Specific  per 
formance  of  contract  to  lend  money.  HOG 
217  col  612  P  II. 

31  Suit  for— Whether  necessary  for  reco 
very  of  chakran  land  on  its  resumption  and 
transfer  to  serain^ar.  12  0  W  N  459  col 
415  PH. 

Specific  Relief   Act  I  of  1877. 

1  See  Acfcl  of  1877  (Specific  Relief  Act) 
qol  391  to  4.5Q  P  I, 

2  S.  9— Kfcvision— Civil  Cases— Application 
{or  revision  against  d'.cree  in  a  suit  under 
S.  9,  Specific  Relief  Act.  57  P  L  R  1903  col 
1318  PI. 

3  S.  38,  41— Lunatic  -  General  rules  of 
estim?iLing  evidence  as  to  ir^anily.  10  B  L  R 
1004  col  623  P  U. 

4  S.  41-See    10  B    L    R  1004    No  3  supra. 

5  L).  i:d — Suit  for  declaration  of  tiile—pos.- 
session  — Fa.Uilioii  —  AppHcatiou    in    JXevexitue  \ 


Specific  Relief  Act  I  of  1877  {Contd,) 

Court -Object ion- -Land    Rpvemie    Act  {Act  III 
of  1901),  RHc'iomt  II 1,  233  It). 

The  plaintiiTs  lambardar  objected,  under 
Bootion  111,  of  tlio  Land  Revenue  Act  (III  of 
li)01)  to  an  application  for  partition  made  by 
th(!  defendant,  alleging  that  the  latter  had 
no  share  in  the  Zcmindari,  and  they  wer» 
required  to  institute  a  suit  in  the  Civil  Court. 
They  therefore  instituted  the  preseat  suit  for 
declaration. 

Hcld^  that  the  plaintiffs,  being  admittedly 
in  possosaiou  as  larrbardars,  all  that  waa 
needed  was  a  declaration  to  the  effect  that 
the  defendant  had  no  title,  and  such  a  dec- 
laration having  been  made  by  the  Civil  Court, 
it  would  not  ha  necessary  for  the  plaintiffs 
to  seek  any  further  relief.  The  suit,  there- 
f  re,  was  not  barred  under  the  provisiona  of 
aeutioii  42,  Specific  Relief  Act. 

H(dd,  als),  that  secMon  233  (k),  Land  Re- 
vcMUo  Act,  did  not  apply  to  the  case,  as  it 
was  provided  for  by  suction  HI  of  that  Aot» 
and  the  decision  of  the-  Civil  (.'ourt  referred 
to  in  the  latter  section  meant  the  "final  de- 
cision"   of    that   Court.     RAM    CHARAN    v. 

RAM  PARTAB.   5  A  L  J  614  =  A  W  N  1908 
P249. 

6  S  42— Further  relief— One  plaintiff  out 
of  possession — Other  plaintiff  in  possessiao 
iu  defendant's  right.  5  A  L  J  6.4G  ool :  860 
P.   II. 

7  S  42  —  Further  relief  —  Declaration — 
Suit  for,  that  a  deoree  waa  frandulant.  S  C  L 
J  485  col  704  P  II. 

8  S  42  -  No  applioation  for  removal  of 
attachment  under  S  278  G  P  C— Suit  for  de- 
claration of  title  to  property  attached  not 
barred.     4  L  B  R  263  col  1516  P  I. 

9  S  42— Monastery  and  its  land — Donee'a 
right  disputed  —  Whether  jurisdictioa  of 
civil  court  is  barred.  14  B  L  R  277  col  2064 
P  II. 

10  hnmoveabU  }^raperty—Tipra  Raj — Ju- 
risdic'ion  of  Court — Appointment  of  Jubraj  ku- 
lachar — Custom — Confirmatio^i  by  British  Oo- 
vernment* 

This  suit  was  brought  ostensible  for  a 
declaration  in  regard  to  rights  to  immove- 
able property  within  British  territory  belong- 
ing to  a  foreign  sovereign  but  with  the  real 
object  of  setting  aside  the  appointment  by 
such  sov^eseighn  of  his  son«as  hia  immediate 
successor  or   *'  Jubraj  *'. 

Held,  that  the  Court  had  no  jurisdic- 
tion to  go  into  ihe  (question  of  the  validity 
of    such    appointment. 

A  negative  declaration  that  the  defen- 
dant had  no  right  on  the  ground  amongst 
others  that  the  defendant  was  illegitimate 
son  was,  in  the  Courf's  discretion,  refused, 
specially  as  the  Raja  of  Tipra  who  was  deep 
ly  interested  in  the  quustion  was  not  made  a 
party^  the  suit  having  been  instituted«against 
the  son.     J2  M  I  A  523    R  ;  9  C    535    followed. 

Fer  I>oss,  J.  When  the  Question.  i$  one  of 
succession  to  imnaoveable  property  on  the- 
dem,i3Q  of  the  owner,  the  fact;  that  such 
(jv^a^i!'  is,  at  foreign  sovereign  idoes  uot4  degriyft 
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Specific  Belief  Act  I  of  1877  {Conid,)   i  Spes  sucoesslon    (Contd.) 


the  Court  of  its  jurisdiction  to  decide  the  qu 
eetion  ;  nor  iu    decidiDg  ^uch  qiie8tion,  is  iho 
Court  bound    merely  to  rcg'eter  tlio  decree  of 
Bovereign  however  opposed  it   may    be  to  the 
the  foreign    law     cf   the  land. 

An  Act  of  state  of  the  foreign  sovereign 
has  no  operation  beyond  hia  own  territory. 
Quccie-  Waihcx  iho  State  in  the  exercise 
of  its  executive  functions  can  settle  a  ques- 
tion of  dispute  puccession  to  land  forming 
forming  part  of  if8  territory  and  thereby  oust 
Municipal  Courts  of  their  jurisdiction  to 
decide  it,  without  encroaching  upon  ils  legist 
lative  pr.wers.  SHAMARENHA  CHANDiU 
DEB  BARMAN  V.  BIRENI3RA  KISHORE 
DEB  BARMAN  12C  W  N  777  =  8  C  L  J  1  = 
4MLTi  =  4  M  LT  27  =  85  C  777. 
See  for  other  facts   col  861  P  11. 

11  S.  45  Agreement  for  lease  — Contract- 
Calling  of  tenders,  when  obligatory— Cove- 
nant in  a  lease  relating  to  the  teuemeut-Ma- 
Ddamus-Matters  of  discretion-Calcutta  Muni- 
cipal   Act  (111  of  1899    EC)  Ss   88,  556. 

Under  S  566  of  the  Calcutta  Municipal 
Act,  1899  the  Corp)ralioa  of  Calcutta  has 
the  power  to  lease  any  property  vested  in 
them  on  any  terms  they  think  fit,  without 
calling  for    any    tenders  m  that  bjhalf. 

Although  a  covenant  in  or  in  respect  of 
a  lease  is  a  coutruct,  yet  if  the  same  relate  to 
the  dismised  premises  and  he  not  ii. depen- 
dent of  them  then  iu  that  case,  the  contract 
in  the  covenant  does  not  come  within  the 
meaning  of  S  88  of  the  Calcutta  Municipal 
Act  80  as  to  make  it  obligatory  upon  the  cor 
poration  to  call  for  tenders.  IN  THE 
MATTER  OF  JuGENDRA  NATH  MU 
KHUTl  iSC  WN    J29. 

12  S  45--Attorney's  final  examination  for 
ftdmission  of  -  Rules  and  ordtrs  of  the  High 
Court,  Rules  .  116,117,118,132- Jurisdiction. 
12  C  W  N  878     35  C  915    col  1122  P  1. 

Spes    successious. 

i  Hidu  law -Transfer  of  right  of  rever- 
sionary heir  before  reversion  falls  in.  18  M 
L  J  323  col  555  P  I. 

2  Mahomedan  law  — Document  —  Altera 
tion- Right  of  heir  to  succeed  7  B  L  R  742 
col  470  P  I. 

3  Non-transferable  -  Chance  to  successioti — 
Document  by  paidavashin  ladica  —  Owis 

Held,  that  the  chance  of  an  heir  apparent 
Bucoeeding  to  an  estate  is  neither  transferable 
nor  releaseable  according  to  Mahomedan  law. 
It  is  only  by  an  application  of  the  principle 
that  equity  considers  that  done  which  ought 
to  be  done,  that  such  a  chance  can,  if'  at  all, 
be  bound, 

S  6  (a)  of  the  Transfer  of  Property  Act. 
1882,  did  not  intend  to  establish  and  perpe- 
tuate the  distinction  between  that  vvhicb, 
according  to  the  English  lawyers,  is  assign- 
able iu  law  ai.d  that  which  is  assignable  in 
equity.     The    exception    in   cl    (a^    dis  ussed. 

Where  deeds  are  executed  by  pardanishin 
ladies,  those  who  rely  ou  thum  should 
satisfy  the  Court  that  they  had  been  explain- 
ed to  Aud  uuderstood  by  those   who   executed 


I  them  8  I  A  30  and  29  C  749.  P  8  T<om  L  R  252. 
n..;ferred  tn.  SfJMSUDDlN  OULaMIIOO- 
SEIN  V,  ABDUL  HO  >SE1N  KALIMOODIN, 
8BL  R  781    31  B  165 

Spiritual  benefit. 

1  Whether  th(;  only  principle  of  inheri- 
tance undor  the  Daya—Blmga  .School.  12  0 
W  N  511—35  C  721  col  1195  P  II. 

Spiritual  ofilce. 

1  Iriam  -  Alienability— Inam—  Patta,  clTccfe 
of-Succes-ion-Inam— Title.  14  ML  J  134 
col  1094  P II 

Spiriting:  of  claim 

1  Cause  of  action  —  Several  breaches  of 
one    contract.     93  P    L  R  1908  col    1403    PI. 

2  Distinct  cause  of  action —Previous  suit 
for  profits,  subsequent  suit  for  possession. 
137  P  L  R  1902    col  398  P  I, 


StaKe-Iiolder. 

1     Suit  for  winning  on  a  wager. 
R  1904  p  271  col  300  P  I. 


2  L    B    L 


Stamps, 

1  Deed  of  conveyance  of  lantl,  duly  stomp- 
ed, accompanied  by  deed  of  mortgnge  cf  -ame 
land  by  pu'chasor  in  favour  tl  vtr  dor  as 
security  for  balance  of  price  Stamp  duty  oa 
deed  of  ra  jrigrtge.  8LB  i.  1906  p  205.  See 
col  876  P  I. 

2  Memorandum  of  app-al  filed  unstamp- 
ed within  limitation  but  s;i»mped  after  limi- 
tation.    16  C  P  L  R  89    c  .1  98  P  I. 

3  Memorandum  of  objection  insufficient- 
ly stamped  — Defect  not  made  good  Di  m.s- 
sal  for  default — Appeal  memo  also  insuffici- 
ently stamped,     4NLR    168  0011834  P  li. 

4  Mode  of  catc  Hat  on  of  adheivf-Omis- 
siou  to  date  when  cancelling.  AWN  1906  p 
95    col  878   P  I. 

5  Petition  of  compromise  containing  re- 
cital of  of  a  previt  us  (  ral  ngriemrnl  for  lease 
whether  repuires.     12  C  W  N  59   c  >l    479  P  I. 

6  Reference  to  Chief  ccuit  on  qu's  i.  n-  of 
when  may  be  made.  131  P  L  R  i906  col  883 
P  I. 

Sthmp  Act  XXXVI   of  I860. 

1  S  14  -Recoverable.  81  C  807.  Sec  Stamp 
Act  I  of  1879   S  26. 

Stamp  Act  I  of  1862,   XVIII  of  1869, 

I  of  1879,   &  II  of  1899. 

1     Construciiou  of  —Maxim  -  Utmagisvalue 
at  quam     poreat  Promissory  uote-Boud.     9  B 
L  R  1034    col    524  P  II. 
Stamp    Act  1  of  1879 

1  S  7-  Lease  wiih  advance-  Rent  to  be  re- 
turned on    Unnination 

Held,  that  a  lease,  the  consideration  for 
which  consists  par  ly  of  roit  lo  be  paid  e  ch 
month  and  partly  of  a  sum  equal  to  a  mon;h*8 
rent  paid  in  advance  ai.d  tu  be  repaid  at  the 
end  of  the  lease,  relates  only  to  one  mater 
and  is  to  be  stomped  accordingly.  'MCPKR- 
ENCE    UNDER    STAMP    iCT.     26    M  473- 
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Stamp  Act  I  of  1862  XVIH  of  1869,  I 
of  .879  <St  II  of  18^9    (Uontd) 

S  S  IS-  *  Stnvipcd  at  Ihd  time  of  exrculion  , 
~IJ  rmmo.diatdtj    after   si-gnature. 

A  promissory  tiole  was  signed  first,  and 
the  Btainp  wa.^  nCfixed  and  cancelled  after 
eignaturo,  tlie  acts  being  practically  simul 
taucous,  hold  that  the  note  whs  stamped  at 
tho  time  of  execution  within  the  meftnmg  of 
S.  16  of  Act  1  of  1879  StIliA7  MULL  v. 
HUDSON.    24  B  259 

3  S,  26- Act    XXXVI  of  18(W  "  Claimable  " 

—  Bond  to  secure  fulwe  advances  m )re  than 
the  ovimnl   of  land    lealised    privately. 

The  word  "  claimable  "  i  S  26  of  Act  I 
of  1879  means  "claimable  in  a  court  of  jus- 
tice." A  plaintiff,  obligee,  can  sue  on  a  mort- 
gage-bond exocuted  to  secure  future  advances, 
even  when  more  than  the  sum  secured  by  the 
bond  has  been  realised  by  him  privately, 
HAKENDLIA  LAL  KOY  CHOWDUY  v. 
TARINI    OHANDRA CHaKRAVaRTL     8C 

WN  667  =  31  C807 

4  S  84 — Instrument  admissible  in  evi- 
dence on  payment  of  duty  and  penalty.  27 
M  I  (F  B)  col  882  P  II. 

(See  new    Stamp    Act  II  of  1899  ) 

Stamp  Act  II   of    1899. 

1  See  cols  871    to  892  P  I. 

2  Ss.  2  (2)  and  (3j  67,  Sch  J,  Art  13 -Bill 
of  exchange  — First  of  exchange,  stamped  with 
one  anna-Second  of  (Xchange  requires  no  stamp. 

Held,  that  a  second  of  exchange,  payable 
on  demand,  does  not  require  to  be  stamped 
with  a  stamp  of  one  anna,  when  the  first  of 
exchange  has  been  stamped  with  a  stamp  of 
one  anna.  Lire  THE  NETHERLANDS 
TllADING   SOCIETY.     4    L  B  U  820   (F  B  ) 

8  Ss.  2  {14)  arid  Sch.  I,  Art  5  (b)~Leiin- 
stati'  g  debt  and  entry  in  ivriter's  accounts,  loith 
a  promisi  to  lepay  with  interest  is  an  agreement 
and  liable   as  such 

Held,  by  majority  (Ormond,  J  ,  dissent- 
ing) that  a  letter,  acknowledgii-g  the  receipt 
of  a  certain  sum  of  money,  as  having  been 
borrowed,  two  months  before,  for  a  particu- 
lar period  and  at  a  particular  rale  of  interest, 
aad  stating  that  iha  loan  had  been  duly  en- 
tered in  the  writer's  books  and  that  it  will  be 
repaid  with  interest  on  the  due  date,  was  an 
••  instrument,  '*  as  defined  in  S  2  (14)  of  the 
Stamp  Act,  1899,  and  was  chargeable  as  a 
mt;moraudum  of  agreement,  under  Art.  5  (&) 
of  the  first  schedule  to  the  Act,  with  a  duty 
of  8  annas.  21  Q  B  D  352,  2  Q  B  D  484,  13 
M  255  referred  to.  la  re  v.  KSAR  RAMAN 
CHETTY    4  L  B  R  824  =  14  B  L  II  292- 

4  S,  2  cl[15)-PaHition-Undividcd  brothers 
—Dociivients  purporting  to  be  lists   of  properties 

—  Each  document  signed  by  the  brothers 
excepting  the  one  retaining  it  — Each  docum^.^it 
formed  the  title  of  the  brother  retaiiilng  it  luith 
respect  to  his  share— Instrument  of  partition  - 
Stam-g. 

Four  undivided  brothers  made  four  lists 
of  the  family  property.  E=ich  list  was  sign- 
ed by  three  brethers  and  not  by  the  fourth, 
who  retained  it.  A  q'uestion  having  arisen 
whether    the    lists   consitMtect  a  partitiou  be- 


I  Stamp  Act  II  of  1899  (Conld). 

tween  the  brothers  and  rrquired  to  boistamp- 
od  as  such  under  the  Stomp  /Vct  (11  of  IHD'J.) 
Held,  that  the  four  documents  forme  d, 
wlion  road  together,  an  instrument  of  par- 
tition within  the  meaning  of  poction  2.  clause 
15,  of  the  Slamp  Act  (II  cf  18<)9)  Each  docu- 
mepl  fromed  the  liile  of  the  brother  retaining 
it  against  the  other  three  brothers  with  re- 
g(\rd  to  the  property  which  oame  to  his  share 
when  the  partition     was     clTected.     GANPAT 

V.  SUPDU.    10  B  L  R  728  =  4  M  L  T  144  = 
32   B509 

5  -S's.  12  (5),  36,  6I--Drawlng  2  lines  across 
an  adhesive  stnmpt  caneells  it-Appellate  Conrt'a 
power  to  quislion  admissibility  of  document 
ad  lit  ted   by  Court    of  first  instance. 

Held,  tiuit  the  drawing  of  two  lines  across 
the  face  of  an  adhesive  stamp  on  a  document 
amounts  ty  such  a  cancoUation  as  is  requir- 
ed by  S.  1^2.  (3)  of  the  Indian  Stamp  Act.  28 
B  432,  6  B    L  R    437   doubted. 

If  a  document,  on  which  a  suit  is  brought 
is  filed  with  the  plaint,  and  is  admitted  ia 
evidence  in  the  First  Court  without  demur 
or  objection,  held,  that  objection  to  its  in- 
admissibility cannot  be  raised  in  the  appel- 
late  Court  139  P  R  1890,  2  P  R  1891,  24  B  360 
referred    to. 

No  order  with  regard  to  the  stamp  hav- 
ing been  made  in  this  case  by  the  Court  of 
firtt  insta'  ce,  S  61  of  the  Act  is  inapplicable. 
PiRAN  DITTA  V.  MANGAL  SINGH.  108 
P  R  1908 

6  S.  36  —Instrument,  insufficiently  stamped 
oncd  admitted  can  not  be  rejected— AcknowledQ' 
ment    evidencing  fresh  contract. 

Held,  that  an  instrument  once  accepted 
rightly  or  wronly  in  evidence  cannot,  by  rea* 
son  of  the  ppecial  provisions  of  S.  36  of  the 
S^amp  Act,  be  challenged  on  account  of  de- 
ficiency   of  stamp    duty. 

Held,  further  that  in  an  acknowledgment 
the  words  "  and  shall  be  paid,  "  evidence  a 
fresh  contract  furnishing  an  independent 
cause  of  action  3  O  C  195  distinguished, 
HUiMAYUN    V.    WAJID   ALL     HOC    }52. 

7  S  36—108    P  R  1908   See  No  5  supra. 

8  40,44,48  and  65  et  seq- Stamp — 7m- 
properly  stomped  document  tendered  in  evi* 
dence— Stamp  duly  from  lohom  recoverable. 

If  a  plaintiff  produces  in  <;ourt  in  sup- 
port of  his  elaim  an  unstamped  or  improper- 
ly stamped  document,  he  primarily  is  the 
person  from  whom  the  requisite  stamp  duty 
and  penalty  may  be  recovered  under  sectioa 
40  of  the  Indian  Stam  Act,  1899  SECRE- 
TARY OFST\TE  FOR  INDIA  IN  COUN- 
CIL V.  BASHARAT  ULLAH,  5  ALJ 
£62  =  AWN     1908    P   1S0  =  30  A  271. 

9  S  61  —  108    P  K  1908.     See   No  5   supra. 

10  S    67—4    J,  B  R  320     See   No  2  supra, 

11  Sch.  I,  Arts.  1  and  5  (6)  creditor's  ac- 
count boi'k  acknowledging  debt  and  stipulating 
to  pay  interest  is  agreement  chargeable  with 
8  annas. 

Held,  by  majority  (Ormond,  J.,  dissent- 
ing) that  an  entry  in  a  creditor's  account 
book,  signed  by  the  debtor  and  containing 
an       acknowledgmeat     of  a    debt,    with    the 
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words  "  af;  a  nromiuni  of  ono  nn-:.i  and  six 
pies  above  tho  two  m')nl.lis  tav;vi;Ti  in: .jjuL,', 
WAS  moro  tlian  a  incfo  a»-k  luwl'dj^menc  d 
a  debt,  as  the  pirticulir  .v  >  d-»  co.istituted 
a  etipulHtion  Ij  p  ly  i'.toris'.,"  ai  d  that  the 
document  was  a  "  mt. in  iiandum  ui  an  agred' 
ment,"  charg'-ablc  viitli  a  duty  of  8  ai.na'j, 
under  Art.  5  (h),  Sch.  I  <  f  i  ho  Act  35  G  11 1. 
25  B  3T3  .followed.  27  A  284  dis?!eo>oiid  and 
22  0  757  referred  t  >.  I-t  re  K.  M.  K.  U. 
KUMAUAPPv  CHETTY.  4  LB  R  330  (F 
B)=14B  L  R287. 

12  Sch.  I  Art  5  cl  (b)--Siam2'>dn'y— Agree- 
ment—  MiiHorondum  if  agrenncut — Accnint 
--Scip^dalion  to  pa//  interest  —  Ackuoivleclgment 
of  debt. 

An  account  written  on  a  sheet  of  paper 
signed  by  the  debtor  and  addressed  to  tlio 
creditor,  and  also  containing  a  stipulation 
to  pay  in'orest,  is  not  a  more  ackfiowlcdg- 
ment  of  a  debt  on  which  a  stamp  duty  of 
one  anna  is  leviable  uader  Art.  I,  Sch.  I  oT 
the  Indian  Stamp  Act,  but  an  agreement  or 
raemoraudnm  of  an  figr(;ement  which  re- 
quires a  stamp  of  8  annas,  under  cl.  (b)  of 
Art.  5  Sch.  1  of  tiio  Indian  Stamp  Act 
Laxumi  Bai  v.  Gano;h  Raghnnafch,  I  L  R  25  B 
37.3  followed.  IMULOHAND  LALA  v.  KA- 
SHIBUJLLAV  BISWAS.  U  W  II  1120-35 
C  111. 

13  Sch.  I.  Art  5  (b)— 4  L  B  R  324  See  No 
3  Bupra. 

14  10-Sch.  I.  Art  5,  43  &  Ss.  5,6,35- 
Contract  note.q,  contaning  provision  for 
submission  of  dispu'es  to  arbitration,  to  be 
proved  and  stamped  with  duly  of  8  annas. 
13  0  W  N  63  col  1443  P  II. 

15  Sob.  I.  Art.  13  -4  L  B  R  320  See  No  2 
supra. 

16  Sch.  I.  Art..  58  (c)  —  ll^ceipt  for  rent 
exempted  but  a  —  Rfceipt  for  money  paid  out 
of  Court  in  satisfaction  of  a  decree  for  r&nt 
jiot  exempted. 

Held.,  that  although  a  receipt  for  vent 
of  an  agricultural  holding  is  exempt  from 
payment  of  stamp  under  art.  53  (c)  of  the 
Act,  a  recoipi  for  payment  out  of  Court  of 
money  due  under  a  decree  for  such  rent 
is    not  so  exempt.     EMPPJllOR  u    DUNGAR. 

AWN  (1908),  272  =  5  A  L  J  747- 

17  Sch.  I.  A»-t  55.  23  -  Conveyance — Re- 
lease—10  BLR  730-32  E  505  col  616  P  II. 

STAMP    DUTY. 

1  Stamp  duty  atid  penalty  not  tendered 
in  original  Court — Instrumont  of  partition — 
Unstamped,  document — Admission  of  docu- 
ment.    1  L  B  R  1900-1902    P  84  col  873  P  J. 

2  Stamp  duty  chargeable — Receipted  bill 
bearing  uncancelled  adhpsive  stamp.  ILB 
R  1900-1902    P  231  ojI  872  P  I. 

8  Scamp  duty  on  trust  deed  i  for  securing 
mortgage  debentures.  4  L  B  R  1907  F  N  col 
874  P  I. 

4  stamp  duty— Redemption  suit—Value 
of  suit— Jurisdiction.  1  li  B  R  1900-1902  p 
96    001322   PII. 


Stamp  duty 

\     Sale  of,  by    thi-jf.     21  M  320    col  l.'U  P  t. 

STAMP   CRQPS. 

1  Delivery  of  Hnd  —  Appeal  from  ordep 
of  execution.  3  L  B  R  lOO-b  p  129  col   J509  P  1. 

2  Itnmovcablo  propotiy — r  uit  for  dam-vgoa 
for  illegal  distraint  of.  0  G  W  N  376  col 
903  P  II. 


STANDING  OttDERS  OF    BOARD      OF     REVENUE      0? 
l^LADRAS. 

1  S-)  No  15.  rules,  4,5,7,11,13,14— Whether 
grant  of  a  pai^a  i.^  a  m.i!.t.!i  o.i  contt-acfe  — 
Darkliast  rulo-i,.  naluro  of  grauL.  1  M  L  T 
278  col  420    PII, 

SrARK  DECISIS    RULES. 

1  Suit  foroastodv  of  wife,  third  person 
harbouring  wife.  14  P  L  R  1903  cvl  1302 
P  I  No    282. 

STATE. 

1  Right  of — To  wa.it.o  landa--Presutiipiiort 
of  owner.ship  of  Government.  15  ML  J 
147—28    M  257    col    185  P  I. 

Statement 

1  Admissibility  in  evidence  of  —  ["^oaf  — 
Mute  embodied  in  police  rop'ir*-,  or  mada 
to  another  person  in  police  ecquiry-5U0 
246  col  502  P  II. 

2  By  deceased  perSon--Evidence  Act  (I  of 
1872),  Section  32  {1)— Statement  by  deceased 
person.     Relevancy  of. 

According  to  section  32  (I)  of  the  Evi- 
dence Act,  a  statement  made  by  person  who 
has  died  sinoo  the  statement  was  made,  if 
otherwise  relevant,  id  not  irrelevant  simply 
because  the  person  who*  made  it  was  uoti 
at  the  time  under  expectation    of  death. 

Where  two  persons  were  killed  by  the 
violent  assault  committed  on  them  by  sev.Bial 
accused    persons. 

Held,  that  the  statements  m.ide  by  the 
deceased  before  their  deaths  relating  to  i  ha 
circumstances  of  the  assault  which  resulted 
in  their  deaths  were  relevant  ngiun>t  all 
the  accused  persons.  17  P  R  1901  (Cr.)  di,^- 
tinguisbed.  KHANA  v.  THE  GROWxM.  67 
P  L  R  1905. 
State  Railways 

1  Suit  against  Govt— Secretary  of  State 
for  India  in  council  -To  be  sued  as  defen- 
dant in  suit  against  State  Railsvay  -Mean- 
ing of  Railway  administration.  4  0  C  13y  col 
818  P  I. 
Station  Master. 

1  Uespousibiiity  of- 4  L  B  R  1907  p  139 - 
See  Railway    rules  No  1. 

Statute  ^  ^  ,. 

1  Compromise  -  Under  proprietor-Liabili* 
ty  of  for  interest  -  Landlord  and  Tenant — 
Interest  on  rent— 7  O  G  116  -S  C  W  N  621  — 
6  B  L  R  505-M  L  J  1904  p  190-26  A  299  col 
51  P  I. 

2  Code— Suit  for  foe  when  no  agreement 
made-  emuuLration  when  sevtrai  praoil- 
tiouers   engagLd— 7  C  W  N  300  col  510    P  i . 

3  Code  — Construction  of-  Exhaustive  oa 
matters  dealt  with  j  idg'=:S  di>creiiou  to  go 
outside  its  lettar— Competdut  o>-'Utt— Suit  lot 
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Statute    (Court.) 

rent.      25    A    138  —  A    W    N    1902   p   220  col 
1006  P  I. 

4  Construction  of —Statutes  must  be  read 
with  evorv  otli  r  part— A  W  N  l90Np  39-23  A 
167  col  1678  P  I. 

5  Coustruotiorx  of— Statute  ceas— Resump 
tion — Grant  revenue  free —Proprietor,  moan  • 
iiigof     3  0  C  325  001-556  P  II. 

6  Conslruc'iou  —  Alfirmativa  Language — 
Ni<gaLvie  when  to  lie  implied.  26  M  599  col 
1456  P  I. 

7  Construoiion  — Clear  and  unambiguous 
teims.     21  M  195  col  1647  P  II. 

^  douBtrnction— Inttjntion  of  Legislature- 
(-)iaiige  ii>  the  law  — Absence  of  evidenco.  28  M 
47y   col  P  1. 

9  Construction— Interpretation-Of  atetute 
-Mortgage     c:harge-Contribution.     26   A  227 

—  A  W  N  J904  p  3  col  704    PI. 

10  Construction  —  Interpretation  of— Ex 
pression  ;  meaning  cf  Ilepleated  acts  — Later 
acts— Acr  in  paii  materia.  3BL  910  — 26  B 
839  co!  U)7  P  JI. 

11  Coijstruction  — Interpretation  of-Lan- 
guage  ambiguous —Gonveoience  and  equity 
how  far  good  guides  for  interpretation  — 
Tender  by  mortgagor—  Minor  mortgagee- 
Duty  of  mortgagor.  4BLE417-27  B  23 
col    1369   P  II. 

12  Construction— Words— Absence  of  de 
fiuition — Presumption  of  ordinary  or  popu- 
lar sense  — Llefercnce  to  definitiou  of  word  in 
other    statutes      28  M  17    col  1644  P  II. 

13  Doable, negative  and  affitmatie  provision 
—Share  of  estate,  sale  of— Mukurari  lease — 
Purchaser  of     share. 

14  Double  nagative  and  affirmative  pro- 
vision—Share of  estate,  sale  of- Mukurari 
lease—Purchaser  of  share     of    estate  — Merger 

—  Encumbrance.     30  C  1071    col  41    P  II. 

15  Ejusdem  generics  —  Construction 
— Any  other  reasonable  cause  —  Legal  practi- 
tioners as^amended  by.  6  C  W  N  556—28  0  890 
col  505    P  I. 

16  Eicroachments  of  rights— Construc- 
tion of— Canal  —  Nala  —  Stream  —  Riparian 
righs-Iuter- 

f  ere  nee  by.  5  B  L  R  790-28  B  105  col  207  P  II. 

17  English  statute  in  pari  materia— Re- 
ference tu  provision  of  subsequent  statute  in 
construing  an  instrument  of  prior  date.  8 
OWN  521  col  51  P  I. 

13  Exception  to  section — Probate  and  Ad- 
mit!iotratiou  Act  S.  89-Exception  —  Death  of 
plaintiff -Abatement  of  suit.  8  C  W  N  745— 
31  C  998  col  1710  P  II. 

l;ji  Fiscal  statutes — Construction  —  Certi- 
ficae-- Personal  decree— Suit  for  sale  on  a 
mortgage      6  B  L  R  583—28  B  630  eel  797  P  I. 

20  Hardship— Construction— ConveuiencQ 
of  parties — How  far  overides  definite  provi 
sious  of    Uvf.     6  0  W  N  585,  col    1381  P  I. 

21  Hardship — Duty  of  Courts — Power  of 
collector — Adverse  possessioa.  4  B  L  R  797 
col  2070  P  I. 

22  History  of  legislation— Scope  and  ob- 
jeot-IateatioQ  ol  legislature  when    relevant 


Statute    (Contd.) 

—Construction  of     statutes,    4  B   L  R  550— 
26  fi  757  col  1314  P  II. 

23  Illu^tration-'Suits  enumerated  in  the 
Riniitaticn  nct--Nearost  rovc-rKioner  concur- 
ring in  alienation.  14  M  L  J  210— 27  M  67 
col  145  P  I 

24  Indian  statutes  construction  of — Re- 
ferrnce  to  Brflish  statutes  Land  acquisi- 
tion act.  character  of.  7  0  W  N  249-30  0 
76  col  301  P  II. 

25  Interpretation  of--Rati6cation  of  con- 
tract caused  by  undue  i nfluenco— Dit-quafi- 
ed  proprietor  —  Barrowiiig  money  without 
eaotion  of  Court  of  Wards.  5  0  C  256  col  267 
P  1. 

26  Interpretation  of— Sball,  meaning  of— 
Power  of  High  Court  to  order  ('omraissioner 
of  'police  to  grant  license  for  eating  house.  3 
B  L  R  653  col  448   F  I. 

27  Jurisdiction  of  courts,  Ousting  of — 
Presumption  —  Grant  in  lieu  of  palanquin 
allowai  ce  is  prima  fucie  grant  of  revenue. 
7  B  L  R    497— v9  B  480  c;^  72::J  P  II. 

28  Jurisdiction — Proceedings  commenced 
under  the  old  Act  — Repeal — Arteration  of 
procedure.     3  B  L  R  584    col  194  P  II. 

26     Liberty  to  subject. 

Jn  coriHlrui  g  statutes  affecting  the 
liberty  of  the  subject,  the  courts  should  1  ob 
only  adopt  the  natural  and  ordinary  con- 
struction, but  should  strictly  construe  ex- 
pressions occurring  therein.  BISSUMBHUR 
i;.  QUEEN-EMPRESS.     5  C  W  N  lOS- 

SO  Liberty  to  jubject— Grant  in  lieu  of 
palanquin  allowance  is  prima  facie  grant 
of  revenue.  7  B  L  R  497--29  B  840  col  723 
PII. 

81  Limitation  Act-Construction-Assignea 
from  auction  purchaser-Vendor — Conslruo- 
tion  of  articles  of  Act.  31  0  681-8  C  W  N 
476   col   1946  P  I. 

82  Limitation  Act-Curtailing  or  restruct- 
ing  right  -  Charge  on  proceed  of  mortgaged 
property  sold  for  arrears  of  revenue— Interest 
-Damages.     6  C  W  N  356  col  1921  P  I. 

83  Limitation  Act  —  Illustration  —  Nob 
limited  constiuction — Right  of  remote  re- 
versioners to  sue.  14  M  L  J  210—28  M  57 
col    445  P  I. 

34  Limitation  — Interpretation  — Deposit 
Loan  — Debtor  — Executor — Assets.  SOWN 
500—31  C  519  col  1824  P  I. 

35  Marginal  notes— Reference  to — Con- 
struction —  Person  who  would  have  succeeded 
according  to  the  provisions  of  the  act.  31  I 
A  132-26  A  393  col  554  P  II. 

36  Municipal — Construction — Power  to 
create  monopolies.  5  B  L  R  48—27  B  221  col 
5  P  I. 

87  Municipal  —  Construction — Power  to 
create  monopolies  —  Agreement  against  public 
policy  — Monopoly  construction  of  statutes — 
Void  agreement,  refund  of  money— 28  M  520 
col  1649  P  11. 

38     Municipal     Intervretation   of. 

The  Municipal  Act  is  an  Act  which  en- 
croaches   on   the   rights    of   the    subject    M 
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Statute     (Conid.) 

regards  property.  Tlio  recognised  rulo  of 
iulerprotatioii  in  snoli  a  caao  is  lliat  any 
worda  contained  in  it  should  ba  inlorpreted, 
if  po-Jsib!e,  so  as  to  roapcot  such  riglus.  12 
Q  B  f)  221  ref  to.  KANTA  NA'III  y.  CriAlll- 
MAN,  MaNlOlPAJi  BOAUU  OF  ALLAH 
ABAD,    2  A  L  J  676. 

49  Natural  jusLicj —Appeal  to  — Law  clear 
*— Jurisdiction  of  courts  to  consider  ques- 
tiotis  of  — Evidence  on  which  award  as  to 
corapeosatioa  may  be  baaed — 3  O  0  36  col 
8il  P  I. 

40  Of  procedure,  interpretation  of  — His 
death  before  instiiution  of  suit  — Necessity 
of  fresh  notice  by  his  heir  boforo  filing 
Buib.  25  A  187  —  AW  N  1903  p  13  ool 
1198  P  I. 

41  Phrases— How  far  guided  by  scheme 
of  act — License — Eating  House — Oomrnis- 
Bioner  of  police — D.scratioQ  to  rofuda  lo  euse. 
25  B  806  ool  447  P  I. 

42  Procedure  statutes — Interpretation  — 
How  far  the  interpref.ation  of  English 
Statutes   a  guide -32  r,  479  col    1488  P  i. 

43  B<'truspeciioti  t'ipct. 

An  act  is  not  to  be  deemed  to  bo  retro- 
spective  which  tiikos  away  or  imniira  any 
vested  right  acquired  undor  existing  laws. 
MACLEOD  V.  B  B  &  G  I  Uy  Go.  7  B  L  R 
768. 

44  Retrospective  effect — Taluqdar  entered 
in  List  1  and  3  after  his  death — Mghts  of 
heirs  under  ordinary  law.  81  I  A  30 — 26  A 
110-8  OWN  20~7  0  0  254  ool  1377  P  II. 

45  When  to  be  given — Right  of  action 
as  distinguished  from  procedure— Dattaho- 
man  not  ueoeesary  where  adoption  and  of 
the  same  got — Adoption  during  pollution — 
Same  gotra— 14  M  L  J  340—27  M  638  ool 
1138  P   II. 

46  Revenue  Sale  Law — Proprietor  —  As- 
signment of  debt  to  creditor — Duty  of  credi- 
tor to  recover  dt;bt--Fresh  opportunity  to 
argue  point  raised  for  the  first  time  on  ap- 
peal—8  0  W  N  786—6  B  L  11  754—32  G  27—31 
1  A  176  col  49  P  II. 

47  iiight3--Created  before  act — Validity 
of  sub  lease  granted  by  raiyab  for  more 
than  nine  years  —  Sub  leapc  regialerod  be- 
fore the  oominenoemiBnt  of  the  Bengal  Te- 
nanoy.     29  0  148  col  127  P  II. 

48  Special  Coiislruoiion — Summary  re- 
medies WLiether  in  substitution  tor  or  in 
addition  to  rcrapdies  Under  the  couimon  lieu. 
27  M  483  col  263  P  II. 

49  Special  privilege  conferred  by  statute — 
Stiict  compliance  willi  provisions  of  the 
statute. 

Per  Maclean,  C.  J. — Where  a  statute  con- 
fers a  special  privilege  no  person  is  entitl- 
ed to  the  privilege  unlesa  he  strictly  complies 
with  the  provit'ious  of  the  statute.  NRHYa 
GOPAL  HAZRa  v.  GOLAM  RASOOL.  28 
C  180  at  185. 

50  Siamp  Act  (It  of  1899),  S(ctim  Si- 
Proviso —  Muttgage—Eximpiimis  in  construc- 
tion   of  Acts   ivivcsing   burden. 

The   joroYiso   to  ge&tiou  ^1   ul  llie  gi&mp 


Statute    (Contd.) 

Act,  1899,  contemplates  that  to  entitle  the 
m'rigagor  to  a  dtduciion  thereundf-r,  the 
prc/perty  transferred  s-hould  bo  idenlicul  wiih 
tliat  mortgaged  and  should  not  merely  form 
a  portion  thereof. 

An  enactment  imposing  a  burden  r^ quires 
ft  strict  construction  in  favour  of  the  pubj  ct, 
bub  exemptions  in  the  Stamp  Act  must  bu 
construed  strictly  in  favour  of  the  State. 
hire    LUXMAN    AND    GANPAT.     6B   LR 

844--29  B203 

51  Taxation  statute— Construction— Mocb- 
gRgo  — Suit  for  enforcemenb  of  mortgage  se- 
curity—Equitable  set  off  — WrrlCen  statement 
claiming   set    off.     SOWN   171  col    1444  P  1, 

Statutes,  invalid  in  part. 

1  CooBtiucLiou- Onus  of  proof —  Onerous 
cor.structiou.  27  M  547-14  ML  J  410  col 
1409   PH. 

2  Effect   of- Bombay    Act  IV  (f  1898. 

The  fact  that  a  StJitulo  is  invalid  in  part 
o^^nnob  vitiate  the  whol(3  of  it  ( xcept  where 
the  provisions  are  so  closely  counecttd  and 
are  interdependent  that  the  itivalidity  in 
one  part  would  i  ecessarily  involve  the  in- 
validity of  tho  rest.  The  fact  that  the  Par- 
tition of  Bombay  Act  IV  of  18'.  8  which 
confers  jurifdiction  m  Mie  High  Court  over 
the  tribunal  created  by  it  is  invalid  cat-  ob 
vitiate  the  whole  of  that  Act.— HaUI  v.  SEC- 
RETARY   OF   STATE   FOR    INDIA.     27    B 

424. 

3  Extension  by  government— Notification 

—  Statute  nob  come  into  force— Power  to 
make  notifications  under  the  sections  of  the 
statute— Time  to  exercise  powers.  28  G  487 
at  492  col  58  P  II. 

4  Used  as  instrument  of  frru'^l  lUlief  by 
Courc  of  equity  — Suit  for  a  dec  waation  that 
partition  proceedings  were  fruu  'ule-  t--Ef- 
fecfed  in  a  Revenue  Court.  AWN  19U2  p 
182—25  A  19  col   1438  P  11. 

6  Statute  1,2  Vic.  C  110  S.  17-Applic,.bi- 
lily  to  India. 

land  2  Yio  C  110,  S.  17  dors  mt  fipply 
to  India  -MAOZZUI  HOOSFJN  KHAN  v. 
RAPHAEL  ROBINSON.    28  C  641- 

Q  Insolv&nce  AC— (St.  11  and  12,  Vtc.  C. 
21),    Section    9—Adjiidicntion    of   an  ins  Iveut 

—  D^parizirc  of  the  p^itsoa  from  j  in  indict  inn 
with  intent   to   d>fmt   or   delay    ihe    cicditars. 

The  jurisdiction  to  adjudge  that,  a  per- 
son has  committed  an  uco  of  in-^  .vanoy 
only  arises  when  a  petition  comp'yii  g  with 
the  conditions  seb  forth  in  seciion  9  of  the 
Insolveuoy  Act  has  been  presented.  It  is, 
thtreforo,"  necessary  to  ascertain  whether  a 
perfon  sought  to  bo  adjndicaied  an  insolvent 
departed  from  tha  jurisdiction  of  the  High 
Court  with  intent  to  defeat  or  delay  hii 
creditcra  or  with  like  intent  departed  from 
his  usual  place  of  business  or  abtx^p  within 
the  iurisdiotion.  ABU  HAJl  SUi.LEMxN 
v.  UaJI  JAN  MAHOMED  HAII  M  ^  HO- 
MED.   8  B  L  R  648  .  ^^  ,  .   ^ 

7  Insolvency  proceeding— tintry  ot  judg' 
ment  against  inaolveucy.  28  M  168  aui  ;i207 
P  IK 
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Statutes  iavalid  in  part    (Co^itd,) 

8  Insolvonov  Act-Payment  to  ahoriff-In- 
folvoicy  of  debtor-Official  Assignot  claiming 
jnoney  from  Blieiiff  as  against  execlulion  ore- 
ditor-Piionlv  i  f  claim  of  'official  Assigneee. 
7  B  L  U  4f.8-29  B  405    col  1350    P  II. 

9  Riglifc  of  person  ordered  to  ba  examin- 
ed as  a  wilno93  under-  To  appear  by  council 
to  show  that  the  order  is  prejadicial  to  his  in- 
terests. 8BLR  85-  IM  L  T  50  col  1351 
P  H. 

10  Insolvant-Vesting  order-Withdrawal  of 
pitii.ion  tor  rnsolvency— Right  of  official  as- 
pigneo  to  continue  euit  after  withdrawal  of 
petition.   10  B  L  11  178-32  B  321  col  1959  P  TI. 

H  Dijjposition  of  crown  Ic.nds-Estoppel  — 
3iule  of  equity.  7  B  L  R  27  29  B  580  ool  239 
P  T. 

12  Liabilities  lawfully  contracted  or  in- 
cur red-Secretary  of  State — Suit-Suit  against 
East  Indian  Company  Tortious  Act  of  pub- 
Jic  servant.     28  B  314  col    925    PI. 

IS  Statutes- ApplicatioQ  to  have  a  name 
expunged  from  buch  citaloguc-Person  ag- 
grieved, meaning  of-Ajflidavit  evidence  if  pro- 
per summary  preceding.  2  G  L  J  511-10  G 
W  N  134    col    56    P  I. 

14  ^^,  ^5  Vic  C  104-  Bigh  Court  Act  S  15— 
*  Appellate  jurisdiction  ' — lieaning  of—Bevi- 
siuunl  jmisdiction. 

The  word  '  appellate  jurisdiction  '  in  S  15 
t)i  li4  and  25  Vic,  0  lOl.  includes  '  revisional 
jurisdiction.  '— BHAGWANDAS  v.    JEDU.  4 

B  L  R  at  971 

15  Statutes  old  and  new — Interpretation 
B)f  siatuto-Exteosion  of  High  Courts  jurisdic- 
tion to  pleace  not  within  jurisdiction  of  any 
li)?,h  Courts  if  ultra  vires  12  0  W  N  667  eol 
525    F  I. 

i6  Statutes-Insolvency  Act,  government 
timber  im ported  into  Madras — Rights  of 
Crown.     25   M  4o7    col    1642    PI. 

17  Statutes-Grant  by  Consular  Court  in 
Zanzibar-Jurisdiction  of  Bombay  High  Court; 
to  enforce  paymeut-Prauds  affected  by  the 
probate  in  Bombay.  8  B  L  R  725  eol  2186 
}^  II. 

18  Statutes  used  as  ir.fruments  of  frauds 
■ — Helief  by  Court  of  Pfj^uity-Observations  as 
to  the  way  i.o  which  reluf  could  be  given  by 
a  Court  of  equity  when  a  party  applies  sta- 
lute  as  an  instrument  for  accomplishing  a 
fraud.  A  W  N  1U02  p  182—25  A  19  co-i  1438 
V  11. 

Statutory  eharg-e 

1  Suit  by  vendor  for  the  enforcement  of 
payment  of  purchase  money  by  sale  of  pur- 
cl'rtsed  property  is  a  suit  to  enforce-Difieriog 
Irnni  the  lieu  which  an  unpaid  vendor.  A  W 
^'  1908  p  71  coi  696  P  I. 
Statutory  Duties 

1  Execution  of  injury —Dpmages—Negla- 
itiioe  — Injury  caused  by  execution  of  powers 
g  veii  by  ftatute— Right  to  sue.  3BLE 
415  col  834  P  II. 

Statutory  period. 

1  Fresh  statutory  period  -Join  Tenancy 
^Death  of  joint^tenant — Admission  of  heir  to  , 


Statutory  period    (Conid) 

holding     by    ncqnicsconce— Bd*s.  D   No   3   o-f 
ir04  col  1067  PH. 

2  Powers— Exercise  of— Similar.  4  B  L  R 
384  crl  195  P  II. 

3  Power.q,  execution  of  'ordinary  care 
—  Skill  condition8--Right  of  Fuit—  N' gligence 
in  con.struction-Uailway  works.  29  B  344-30 
A  60  col  2112  P  II. 

Stay  of  execution- 

1  Exccuiion  of  d('oreo--Order  refusing  to 
Btny  execution — Appeal.  146  P  R  1907  co-1 
1652     P  I, 

2  Execution  of  decree-  Appeal  —  Stay 
of  Execution-Decree.  1  O  G  102   col  1653  P  I. 

3  Execution  of  deGroc--Suit  to  delermine 
legal  representative  of  deceased  decree-hol- 
4,er— Slay  of  execution  — Appeal.  5  0  G  133 
col  1100  PI, 

4  Execution  of  decree — Suit  between  dec- 
ree holder  and  judgment- Debtor  -  Com- 
petency of  Court— Execution  decree  to  stay 
execution  decree  pending  suit,  130  P  L  11 
1908  col  42B  P  II. 

5  Appellate  Court's  order  refusing  stay — 
No  appeal  against  order  refusing  to  stay 
execution  —  Decree  —  Order  —  Discretion  of 
Court.     &  B  L  R  780-29  B  71  col  905  P  I. 

6  Jurisdiction  of  appellate  court  — Appeal 
against  order  refusing  to  &et  aside  exparte 
decree.     9  C  W  N    123   col.  1653  P  I. 

7  Of  decree— Special  leave  to  appeal  of 
Privy  Council— Stay  of  execution  of  decree 
— Jurisdiction  of  Judicial  Commissioner — 
Court  executing  decree,  power  of,  to  ttay 
execution.     3  0  C  243  col  465  P  II. 

8  Order  for,  effect  of  on  decree  — Order  for 
stay  of  execution  passed  before  daiei  fixed 
for  sale — Subsequent  application  for  execu- 
tion more  than  iheie  years  from  date-DcCre© 
26  M  780  col  1994  P  I. 

9  Pending  appeal  against  order  in  execu- 
tion—  Appellate  court  can  direct  rxecution 
to  bo  stayed.     28  U  734  col.    1111  P  I. 

10  Peiding  Fuit  between  decree  bolder 
and  judgment  debtor  — Against  decree  holder 
41    P  K  1904-59    P  L  R    1904  col  1508  P  I. 

11  Power  of  first  court  to  order  slay, 
pending  appeal -Stay  of  execution—  Juris- 
diction of  court  to  stay  execution  after 
appeal- Obiter      31  0  373  col    iG52  P  I. 

k2  Poiver  of—Piivy  Cnucil—Stay  of  pro- 
cpedivgs  in  ixeculian  —  Courts  in  Indiac 
Puioers   of — 

In  appeals  per  ding  before  the  Privy 
Council,  applications  iuv  stay  of  proceedings 
in  txecutiun  ought  always  to  be  made,  ia 
the  first  instat  CO  at  any  rate,  to  the  Court 
in  India  which  has  ample  power  to  deal 
with  the  matter  nccnrding  to  the  circum- 
stances of  the  pjirtieulM  case.  VASUDEVA 
MODELIAR  V.  SHAD  GOP  MODELIAR. 
10  W  N  0  945  <P  C)  =  8  B  L  R  497  <P  C) 
=  4  C  L  J  101  (P  C)--29  M  879  =  M  li  J 
1906  p  299  (P  0). 
Stay  of  turiher  proceediugrs. 

1  Preliminary  decree  lor  account — Appeal 
-Charge-Joiuder  of-6ame  transaction  — Join t 
trial  — Theft  — Receiving  stolen  property,  8 
OWN   572-31  0  722  ool  22  P  1, 
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Stay  of  proceedings  in  emaU  cause 

»u\i- 

1  Suit  by  plaintiff  in  Small  Cause  Court 
on  pru-ric  le— Suit- Defotidant  on  a  running 
account  iu  tho  High  Court.  30  C  G27  col: 
2197    P.  II. 

2  .Stay  of  salo-Imni'Veable  property-Oourb 
to  which  the  application  should  be  made — 
Execution  Application  for  stay  of  — Juris- 
diction of  appellate  court.  8  0.  W.  N.  381 
col.  1654  l^  I. 

Step  daughter. 

1  Compor.Bticy  of,  to  consent  alienation 
of  her  father's  e&tato  by  her  step  neither — 
Gholna  araios  of  Lahore-Anlad,  moaning  of. 
19    P  R    1906-70    PL  H    190G  col    578    P  II, 


-  Intcrvenora 
procef  dinga- 


Step  in  aid  of  execution 

1  Amouchuont  of — Technical 
objection  — lljvival  of  executioti 
Continuation  of  proceed!  r^gs.     4  0  0  38ii  P  II 

2  Execution  sale — Civ.l  Proctdura  Cede 
S  311,  81'2— Exccu  ion  s  ep  in  aid  of  — Sale, 
ccr.fitmaiion    of-9  OWN  1908  col    2018  V  I. 

8  Execution  of  decree-Rateable  distribti- 
tion  of  asssfcts-ApplicaLion  to  withdraw  money 
from  court  if  stt  p  in  aid  of  execution  of  decree 
10  C  W  ISI  28  col    2005    P  I. 

4  Hindu  Law-  Joint  family  property — 
Evidence-Onus  probandi.  A  W  N  1905  p  212 
—  2  A   L  J  658    col    287  P  II. 

5  Execution  merely  praying  for  notic8 
to  bo  is->u('d  to  the  judgment-debtor — Decree 
made  payable  by  instalments  j^during  .specified 
months  Certain  dates.  57  F  L  R  1905—22  P 
B  1905    col    1506  P  1 

Q  Execution — Application  asking  time  to 
find  out  addrtss  of  judgment-debtor  -  Step  in 
aid  of  txecuiion.  2  A  L  J  181-A  W  N  1907  p 
74-29  A  801    gA   2019  P  I. 

7  Applic  ition    l)y  decree  holder    for    leave 
to    bid    ainriing     point  — Objectioii     by    subse 
quont  mortgagee  — Step  iu  aid.     SOWN    251 
cjl  1720  F  1, 

8  Ex*  cutioD  — Application  bydecree  bolder 
praying  for  leave^to  bid'at  salejand  that  amount 
bid  by  him  may  be  set  oli  against  decretal 
amount,  whether  a.  12  C  W  N  621  col  2004 
P  1. 

9  Execution  by  decree  bolder-Purchaser 
for  coiifii  insin  II  of  pale,  not  a-btep  in  aid  of. 
9C  W  N  198  Ci>]  1557  P   I 

10  Application  by  judgment  creditor  for 
payment  of  mo' (  y  in  Lout  t  not  r<a!ized  iu 
ixtcutioij  of  Ih-  decreis  is  prescribed,  10  G 
W  N  854  col  1988    P  I. 

11  Appiicalioi.  hy  legal  representative  dec 
ree-holder  to  be  brc  nght  on  record,  whether 
made  t)  another  couri.  to  which  Jurisdiction 
tracbferred.     9  O  C  281    col  1070    P  I. 

12  A  pplication  fur  amendment  of  order 
absolute  is  not  a  t-tep  iu  nid  of  execution  ~ 
Puyment  by  one  judgment-debtor  a  W 
N  1905  p  108—2  A  L  J  287--27  A  575  col  1485 
P  I 

13  Application  for  order  absolute--Exccu« 
tion  of  deciet. — Limitation --Application  m 
BCCorAat.ce  with  law.  AWN  1905  p  136-27 
A  625   ool  674  P  1. 


Step  in  aid  of  execution    (Contd,) 

\       14     Application  for  sanciion— Execution  of 
I  decree  -  Agreement   varying    or  eatiKfying  da- 
1  cree- Sanction    of    Court.     14  M  L  J  359   col 
950  P  I. 

15  Application  for  withdrawal  of  money 
standing  to  the  credit  of  a  decree  holder  ia 
not  a  step  in  aid  of  execution— For  a  minis- 
terial order  disiir  guished.  3  C  L  J  95  col 
2003  P  I. 

16  Minority  of  decree  holders  at  the  daia 
of  application  for  an  order  absolute,  elTfect  of. 
4  A  L  J  145  col,l750  P  I. 

17  Whether  application  for  leave  to  bid 
is  cxecu'.ion  of  decrto  — Strp  in  aid  of  (xecu- 
tion-Re^judicnta.  10  0  WN  209— 3  C  LJ 
240  col  1855  P  I. 

18  Whithtr  application  for  a  decree  — Ap- 
plication in  Dccordance  \«ith  Law,  meaniog 
ol-Mor  goge-Dtcree.  4  C  L  J  141--33  C  867 
col  2007  P  1. 

Stifling  prosecution. 

1  Contract — Voidabiiily  of  arrangement 
for  future  separation  —  Public  policy— Ouua 
of  proving  that  Mohomedan  Law  is  diffen  ot 
from  Er  glish  Law.  7  B  L  R  602  col  2S2 
P    II. 

StocK  Broker. 

1  Conhact  Act  (IX  of  1872)  Section  23— 
Wagerivg  Iransaclions  —  Stock  broker  —  Slock 
jobber— CompTomise. 

The  plaintiff  a  stock  broker  and  jobber 
sued  the  defendant  a  big  jobber  allegitg  that 
the  defendant  owed  him  llr^.  23,226  9  0  oa 
5th  Mey  1893  and  passed  him  two  promissory 
notes  for  Hs.  11,61874  G  payable  in  Maicli 
1894  and  1895  rcsptctively  and  that  on  the 
plaiiiliS  6uiug  thereon  the  defendant  execut- 
ed on  12th  October  1897  a  fresh  nolo  for 
113.23,220  9  and  in  scliiemont,  also  giving 
anotner  i  ote  for  lis.  100  lor  costs  rud  inter- 
est oa  12th  October  1897;  in  respect  of 
which  the  defendant  paid  abcut  ]\a.  60,  that 
the  plaintifl  endorsed  the  tide  to  one  J  B 
who  filed  a  suit  thereon  which  wa£  settled 
by  the  defei  dant  passir-g  a  further  nota  ia 
plaintiff's  favour  Rs.  -23,376  9  0  on  18lh  Novem- 
ber payable  in  11  months  iiom  dwie.  The 
plaintilT  clainud  inoiicy  due  on  this  note. 
The  defendant's  plea  was  to  tho  effect  that 
the  two  original  notts  for  Ha.  23,226-9 
passed  by  him  to  plainlif!  wore  in  rtspeot 
of  wagering  Iriinssct ions  in  regard  to  the 
purchase  of  GovLrnment  Paper  ot  the  nomi- 
nal value  of  Rs.  49,50,000  and  Us.  25,25,000 
and    the    tuit   did    not  lie. 

Held,  that  the  onus  of  proving  the  alle- 
gations made  by  the  defendant  lay  heavily 
on  him  and  ho  had  failed  to  discharge  it, 
the  defendant  had  failed  to  shew  that  plaict 
iff  must  have  known  and  acquiesced  in  any 
intention,  the  defeidant  ni>'\  have  had  to 
settle  by  ptiymeut  of  difieruuces  in  lieu  of 
givii  g  del'very.  The  parties  being  jobbers 
no  piesumpt'on  could  bo  drawn  adversely  ta 
the  plaintiff's  claim  from  the  trautiactiOQi 
beiugrelaled  to  large  amounls. 
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Stools  BroKen    (Gontd) 

Held,  also,  that  if  the  plaintiff's  formsr 
claim  were  o;  ly  a  di  i^palalWd  ono  and  not 
kt)o\vii  to  givt!  the  loasonable  cauae  of  notion 
it  would  Kuffloo  to  support  the  ooinpromise 
and  consequently  the  note  givon  in  consi- 
deration. D\DY  HUSl^OMJEE  DMOY  v. 
MADliUUAM  MATHOORDaS.  5  B  L  R 
768. 

Stolen  Currency  Note. 

1  Liabilily  of  bona  fide  holder  of — Cur- 
rency note.  18  P  R  1905-115  P  L  R  1904  col 
351  PI. 

Stranger. 

1  To  suit,  manRging  the  conduct  of  the 
Buit,  when  bound  by  the  decree — Document 
—  Adverse  possession  pleaded  in  appeal,  6  C 
L  JC21  col  962   P  II. 

2  Whose  property  is  old  behind  his  back 
without  authority — Suit  to  set  sale  aside — 
Bale  in  exicuiion  of  decree — Title  of  purcha- 
Ber.     1  L  B  B  1900—02  p  53.     See  Sale  No.  73. 

Street. 

1  Obstruction  of — Acqittai— Bar  to  future 
prosecution.     63  P  L  R  1904  col  2241  P  11. 

2  Public  sLreet—Private  sUeet-Municipal- 
ity--S\veeping  and  lighting  the  street — 
Evidence — IVfunicipality's  rights  in  street,  25 
B  315  col  191  P  11. 

Stridhan. 

1  Bur:ami  sale  Deeds — Minor — Collusion 
— Declaratory  decree — Money  advanced  by 
mortgagee  in  good  faith— -Stridhan.  4  0  0  192 
col  19  P  II. 

2  Decree  for  sale  of  moveable  and  im- 
ipoveable  property-  Decree  not  made  absolute 
— Ex-cuiiou  of  dei/rea.  3  0  G  130  ool  667 
P    I. 

Sub  Division. 

1  Evidei  CO — Instaocps— Sub  division,  Mo- 
balla  Kassaban  of  Ferozepore  city — Vicinage 
-^Relative  rights  of  owners  of  adijining 
houses.  44  P  R  1903-75  P  L  R  iyu3  col 
800   P    II. 

2  Co  sharers  of— Pre  emption — Right  of 
priority — Relationship  with  vendor.  7  0  0 
129  col  666  P  II. 

gub'Lease. 

1     Occupancy  tenant — Heritable  and  non- 
transferable   lease — Sub  Lease — 2    0  0  12  col 
605  P  I. 
Sub  Letting:. 

1  Right  of  occupancy  tenant  sub  let- 
titg  by  occupanev  tenant —  Perpetual  lease 
by--2  O  0  292  col  1967  P  II. 

Mortgage  — See  sub  mortgage  — ool  1865  to 
18G7  P  11. 
Sub-mortgage, 

1  IM'  iigage  by  mortgageee  of  his  rights 
as— Bui  without  assignmsiit  — Right  of  sub- 
mortgagee as  against  original  mortgagee 
^  Right  of  puisr.e.  4  A  LJ  S^73-A  W  N 
1907  p  97—2  M  L  T  243-29  A  385  ool  I3i0 
P    II. 

g    Mtrtgagee's   righ^  to -Sub  mortgagee's 


Sub-mortera^e    (Conid. 

right    for  rndempMon    by  original  mortgagor 

—  NoLioo— Privatuly  hdtwi'eM  original  niorfc- 
g'igor  and  sub-mjrig:\g^d  -TI  BR  1906  p  1 
col  557. P  I. 

8  Sub  mortgagee  a  porsou  having  aa 
interest  inmorfcgigod  property  —  ^Mortgagee, 
right  of  to  redeem  sub  mortgage  of  joint 
property  which  sub.soquenlly  b-'cimo  se- 
parate   prop.rt-y  -5  0  0  335  ool  1793  P  II. 

■4  Sub  morigageo  — Entitled  to  redeem  a 
prior  mortgage  as  he  acquires  an  interest 
in,  or  charge  upon  the  mortgiged  property 
-2  A  L  J  162- A  W  N  (19Uy)  &8  p  col 
698  P  I. 

5  Express  as^igniwinb— Mortgage — Rsdp.vtp' 
tio^i  suit  —  Right  of  S'ihm.)rtf).ig',e  -Gtvil  PrO' 
cedure    Code  {Act  XIV  of  1882],  Section   26i. 

Held,  that  on  the  mortgagor's  suit 
for  redemption  the  second  defendant,  as- 
signee from  the  sub  mortgagee,  was  entitled 
to  re  ly  on  the  possession  of  the  fub-morl* 
gagee.  As  the  title  pissed  uuder  an  express 
assignment  no  question  as  to  whether  there 
was  an  intention  to  koep  alive  the  sub- 
mortgage could  arise  ;  and  the  Court  waa 
wrong  m  giving  possession  to  the  plaintiff, 
mortgagor,  under  Section  264  Oivil  Proce- 
dure Code  of  the  lands  comprised  in  the 
sub-mortgaga  withoub  allowing  money  due 
to  the-seoond  defendant  SHOURI  ANNA  V. 
ANTHONl  iViUTKU.     13  M  L  J  375. 

6  Proceeds  of  sale  in  mortgigees  suit — 
Lien  proceads  — Sub-mortgaga  by  a  mort- 
gage but  refers  oaly  to  the  transfer  ol  a 
debd-13  M  L  J  305  col  733  P  I. 

Sub-ordinate  Court 

1  Of  duty— Among  the  High  or  Chief 
Courts -Duty  of  sub-ordinate  *.  ourt.  103  P 
R  1908-142  P  W  R  1903  col  505  P  II. 

2  Subordinate  Courts— Jurisdiction  of, 
to  try  otfei^oes— Referred  to.  3  A  L  J  811  — A. 
W  N  1906,  p  268  -20  A  6l  col  502  P  I. 

S  Subordinate  judge— Delegation  of  &a- 
qjUiry  to-Petition  under  Guardian  and  Warda 
Act— Legality  of.  4  B  L  R  511—26  B  7l6  col 
805  P  I. 

Subrogation. 

1  See  mortgage — Subrogation  col  1867  to 
1868  P  II. 

2  Right  to  claim,  when  arises— Right  of 
purchasers  of  equity  of  redemption  from 
mortgagors— Priolriby^  subrogation  of-Release 
of  lieu  by  mortgagee — ^Redemption  of  share 
by  a  j  int  mortgagor.  6  0  L  J  46  col  1804  P  I. 

Sub'SettIen2.ent> 

i  Right  to  eslaie  of  ioheritance-Presump,. 
tiou  of  without  express  words  of  inheritance 
— Description  of  defendant  in  plaint — Sub- 
settlement  right  to  show  established.  4  0  0  31 
col  950  P  II. 

See  Oudh  Act  XXVI  of  1866  ool  1964 
P  II. 

Sub  Soil. 

i  Right  of  landlord  to  — Advesa  posses- 
session-Suit  for  Khas  possession-- Permanent 
tenancy     acquired     by    tenant — Prescription 

—  Tenant  setting  up  a  higher  title— Sub-soil.  B 
0  W  N  292  Qol  1525  P  II. 
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Sub  Soil     (Contd.) 

2     f^ub  soil      Rigbts--TTolder     of     mineral 
rights  eiitittled  to  the    incidental    for    borit  g 
into  the  land  lo  nsccitain  if    thoif  arp    mme 
rala  uuder  gruui.d,    B  c  L  J  JO'^.  cul  1669  P  1 1 

Sub  fcf^nlal  ijiqiiiry 

1  1\J  Aleiiai  nrcguhkniy  in  cotduoting  sqIp 
--Substantial  i.  jury.     1  O  C  14  cv\  1550  V    I. 

2  Material  i  rregulnrii  ies  in  publishing 
and  conducting  sale  — Substantial  it  jury  — 
Evidcnco  that  substantial  injury  was  due  to. 
7  0  0  Gl  col  1551  PI. 

3  Proof  of — Application  for— Final  order 
of  decree-Limitaiiou.    5  0  C  143  col  2009  P  J. 

Substantial  question  of  law. 

1  Appeal  to  1  rivy  Council,  case  otherwise 
fis  one  lor  — Question  of  general  interest  or 
public  importanca.     5  0  C  1C8  col  455  P  II. 

2  Appoal  to  Privy  ounci— To  — Findings 
of  facr- bubstatitifil  question  of  law.  59  P  ii 
1905-177  P  L  R  1905  col    1288  P  I. 

Substituted  service. 

1  heaaon  lor— Service  not  effected  on  a 
re-poiido,;it  for  more  tlian  a  year— Substitut- 
ed set  vice  Reason  for — Appeal.  46  P  L  R 
1902  col  1286    PI. 

2  Subsiiiu^iod  service  — Whenoan  be  or- 
derrd  fcummcnscs,  service  of,  29  M  324  col 
1430  P  I. 

3  When  may  be  accepted -Service  of-Sa!e 
invalidity  of  without  notice-  Notice  how  to 
be  served  — Substituted  service — Nolice-Condi- 
tiou  pitcedetit.  5  C  L  J  555  col  163  P  II. 
Substitution  ofparties. 

1  Court  of  second  appeal,  power  of-Sub- 
Btitutiou  of  partias.  1  L  B  II  1900-02  p  350 
col  1395   P  1. 

Sub-Tenant  and  Tenant 

J  buu  by  Sub  tcntint  against  tenant  for 
value  (/  crops  distrained  for  arrears  vf  rent 
due  to  laiidto'd  -  Dnnuges  caused  by  reason  of 
contract  —  Transfer  of  Propeity  Act  (IV  of 
lUbii},  S,  108,  cl   fc)-Oa?tsfi   of  ucii.m. 

On  the  fii-st  April,  1900,  the  landlord  dis- 
trained the  crops  of  tlio  respondent,  a  sub 
tenant  of  the  appellant  for  arrears  of  rent 
due  by  the  latter  for  the  year  1307  F.  The 
respondent,  tlu'.reupon,  sued  the  appel- 
lant for  value    ot  tho  crops   distrained. 

Ht'ld,  that  the  respondent  had  no  cause 
of  action  as  there  was  no  damage  caused  to 
him  by  reason  of  some  coutractj  express  or 
implied  utider  S.  108,  cl  (C'  of  the  Transfer 
of  Property  Ac,  nor  the  respondent  had,  at 
the  tiinj,;  of  the  "distraint,  paid  the  rent 
reserved  by  the  sub  lease  for  the  period  for 
whioh  the  arrears  realized  by  the  dn-traint 
were  due  ;  nor  the  landlord,  who  had  inter- 
fered, was  the  represtntativo  of  the  lessor. 
bUUAjMAN  v.  BHaGWAN  SINGH.  7  0  C. 
851- 
Succession. 

\  Cu6tom-S-ucoossion  —  Chun  da  van  d — Pag- 
vaod-Uights  of  palampur.  17  P  L  R  1902-22 
P  K  1902  col    41t)  P  II. 

2  Daughbec-DaughLer's     daughter— CoUa< 


SuCcOBbion    (ConidJ. 

terals  — Li-di  pathan^.    of    Jullnndur    District. 
72  P  L  K  190::  61  P  It  1902  cl  7fcO  P  11. 

3  D.tugiiters— Diht.ii.t  co  hiitriils-liiwiij-i* 
am  -  Efieci  ol  entries  in,     51  i'  L  11  Vjuz-12  P 

1902  col  7F0  I'  I  . 

4  District  Lfihore-  Custom  Succesuion  — 
Hindu  Lnw-lsoi.»  igriculiuriil  — Proof  ot  CU9- 
tom-Inf  tances-KebuUitg  ev.denco.  102  P  D 
R  1902-62  P  R  190 J  col  7VG  P  JI. 

5  District  Lahore--Wid(jw  — Mahora'^dia 
Law-In  matters  ol  8UCC  ti'ion  'h  tthepiriies 
to  the  suit.  105  P  L  R  J9U2  60  V  R  1902  cjI 
790   P  11. 

6  Eitate  surrender  of  part  of  estate  by 
widow  in  favour  of  next  rt  vcrpioi  er  -  Li!e 
estate — Reversioner's  right  durii  g  widow'a 
lifetime  to  sue  befc  aside.  16  P  L  R  J9U2— 
17  F  U  1902  col  8-28  P  II. 

7  Fx.cution  by  Ir^dian  Ladies  —  Con- 
struction of  appointment  of  heir  lo  Taluq- 
dari  estate  by  Hindu  widow,  2  0.  C.  373 
col  913  P  II. 

8  Legatee  —  Succession  —  Bequest  mada 
prior-  Brother —tJon  struct  ion  Margitial  no  lea 
i.    Ii  dia  statutes.     3    0       120    CjI    jy72    P  1 1. 

9  Klianadamd— Daughter  —  Bai.gial  Jata 
of  Gujrat  District.  106  P  R  1901  col  783 
P.    11. 

10  Lodhran  Tehsil--  Daughters — Cbamai? 
J  its  of  the  MuUan  D  strict  —  Mahomedan 
Law-  Collaterals.  182  P  L  R  1901  col.  778 
P.    II. 

11  Legatee  Oudh  estate-Succession  under 
will  taking  efl..ct  before  Act  came  into  f  jrce 
— Legatees  of  a  talucdar-  Surrender  of  grant 
by  privy  council  to  allow  to  be  set  up  OQ 
appeal.  9CW  N  1009-14  M  L  J  352-2  C  L 
J  194-27  A  634  .001   687  P.    II, 

12  On  failure  of  yoU'ger  brothers— Bro- 
thers and  sifters  already  divided-Estate  of 
divided  deceased  sis  er,  1  L  B  U  1900  02  p. 
104  col  239  P  II. 

81  Mahomedan  Law—  Succession  Oudh 
estate— Taluqdari  estate— Sauacl,  ab>ei  ce  of  - 
Entry  of  name  in  List.  2  O  C  2l3  col  1688 
P.    II. 

14  Mahomedan  Law-Shia  scct-Childlcsa 
widov/ — Possession  ol  husband  — Properly  by 
childless  widow  Dower  possession  in  bua 
of  succession —  Trespasser.  1  0.  0.  6  cjI  : 
1665    P.    II. 

16  Non-tftlukdari  property,  rule  of--Ap- 
plicable    to--Talukdar,     acquisitions    by.     11 

0  C    256  col    1426  P  II. 

16  Suit  for — Application  for  withdrawal 
of   suit— Notice    ct  application    to  defendant. 

1  O  C  97  col   1047  P  1. 

17  Syrim  Chrislians— No  special  usnne — 
Indian  Succession    Act  — Mother    versus  widow. 

Held,  that  in  the  absence  of  any  t;pecial 
usage  or  custom,  the  Syrian  Christain  Com- 
munity of  Traviiucore  are  governed  by  the 
Indian  Succession  Act,  which  embodies  the 
enlightened  views  of  large  numbers  of  Chris- 
tians, and  which  might  therefore  be  applied 
tc  them  as  in  consonance  with  justice,  equity 
aod  good  couscieoce. 
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Ih'UJ^  tlicrcforo,  I  bo  widow  atid  tho 
in^Hur  of  a  (IccffiBcd  Syrian  C'hrialivn  hitli 
<i|  iluin  wcio  (Mitiil'tl  to  a  ni  )int,y  of  do 
coastd'ri  prop*-rlv  fi  I'J  K^V -X  KG  II  ESE  1\IA- 
Un  u.  iCOvMlUlvUIUAN  I\lAlilA.  22  T  L- 
R.    192. 

18  t-uccGssiou  to  foreign  slato  — Tipporah 
IVij  — Succession  «  to  -  Act.  of  Slate  -  D^clir- 
ftiury  suit. — CjptiMgotit  right — Kight  of  suit. 
12  OWN  777  =  4  M  L  T  27    col  8GI  P  II. 

19  To  imparliblfl  estate— Rulo  of  priraoge- 
Diluro  -  Puligars  -  >!  linteiianou — DociHioii  as 
to  amount  ol  — Intorfciatico  h)'  Privy  Council. 
15  M  L  J  312-7  B  L  H  907-10  C  VV  N  95- 
28  M  50S  col  1190  P  II. 

20  To  iuiGf^tale  Talukdars  and  grantees — 
Admission — Talukdan  psa'o  -Suit  for  posses- 
sion   of.     8  0  0 '287  col  1UG8  P  II. 

21  To  occupancy  )i  'Iditig  lUegilimafe  child 
—  Occupaitcy    ? ighls — Succession. 

An  illegitimale  s^n  is  not  enlitled  to 
inherit  occupancy  rights.  MaTA  7'HASAD 
V.   BHWVAli.     Bd'rf    SD   No.   2   of  1387 

21  {')  Occupaitcy  '.Cennit-Siiccrssio)),  to 
occupancy  hi>ldin§--Adopled  son  of  Hindu  has 
samt}    rights  as  natural   bun  son. 

An    adopted    son  of    a  Hindu    occupancy 
tenant    has    the    same    rights    of    inberiiauce 
to  an  occupancy  tenancy    as  a    natural    born 
son.     NANDaN     TEWaH!      v       RAJA     KI 
SHORE    RAI.     Bd.'.3  S- D   No.  5   1904- 

22  To  property  — Lefi  by  Guru— Claims  by 
his  disciples — luberitanca  —  Trusfc  for  reli- 
gious purposes  — Succession  to  property.  3  O 
0  281  col  902  P  II. 

23  To  property  of  Armenian  Christian  — 
Lex  loci  with  reference  to  the  English  law 
of  £Ucces^.ion — Territorial  law  of  Oudh  on 
the  inlioduction  of.  6  0  C  305.  See  Arme 
iiian  chribiiau. 

Suecessiou   Act  X  of  1865. 

1  .-tc  Act  X  of  1565  col  76  to  94  P  I.  and 
col     1331    P    II. 

2  High    Conrt  to  exheud  letter  of  admini 
tration  originally  granted  by  a  District  Jud^ 
beyond  thu    jurisdiction— Succession      ■*  " 
1902  col  1465    F  II. 


1  P  R 


Succession     (Property    protoction) 
Act  XiXof  I81i 

1  Civil  Jadge--Didtrict  Court  —  Court 
under  section  26  of  tho  succes-^ion  certificate 
-  Succession  Certificate  Aet— Jurisdiction. 
15  G  P  L  R  1902  H  54  col  422    P  II. 

Succession  certificate 

1  Courts  duty  to  decide  title  to  certificate 
--Daughter  aod  nephew  coufLoting-Joiot  Hin- 
du family —  Inquiry  whether  the  deceased 
was  member  of  joint  family,  31  C  133  col 
801  P  I. 

2  Debt,  extiiiguishimnt  of-Deposlt  in  Court. 
Mere  doposit  in  Court  in  a  suit  between  a 

deceased  person  and  the  debtor  is  not 
sufficient  to  extinguish  the  debt.  A  decree 
in  a  suit  holding  that  the  debt  is  due  to  the 
estate  qI  the  deceased  caauot  bo  a  protecbiou 


Succession    Certificate    {Contd,) 

to  thn  dp.l)tor.      K  \SlTr    v.  PAIMMIU    5  BOlXl 

L  R77.1-28  B  119 

3  Disinis.sal  (jf  'U't  pending  decision  of 
npplicai.ion  fur  crtificaLo  is  inipr()p;r.  94 
V  L  R  J 90-.,  col  800  P  I 

4  Nccc'8-)ity  of  ill  caso  of  purvi  v  >rahip — 
Revision  — Cause  (>f  action — Company —  Suit 
by  heir  for  dividends  du  on  BhM.re.  46  P  L 
R  1904  -16  P  R  l<;04  col  220S  IMI. 

5  Objection  for  want  of — Anpial  — Suit 
upon  a  usufructuary  mjrtgagi  l>y  i  Im  lifirg 
of  the  decensed  m  irigagee  whctlier  uiaintaiii- 
able.     5  C  W  N  007  col  HOO  !'  I. 

6  Separnte.  c^rtificules  for  dijjferent  moieties 
of  iho.  S'lVi'  dfbt. 

Ileld  tliat  it  may  not  bo  proper  for  a 
Court  to  grant  eoparato  certificates,  in  re- 
spect of  difl[.;H'ent  m-^ietios  of  the  .s>mG  debt, 
bub,  after  it  has  done  so,  they  cannot  be 
regarded  as  8  nullity,  by  a  Court,  which  ig 
asked  to  order  paym.-nt  of  th.em.  27  '^A  87 
referred  to  S  EENIVASV  IYENGAR  v. 
SUNDARARAJA      IYENGAR,    1?  M  t^  J  27- 

7  Procedure — Certificata  in  regvrd  to  part; 
of  a  debt— Succession  certificate,  70  P  U 
1904  col  1319  P  I. 

8  Ivighfc  of  son  who  hag  obtained  .'^acoea- 
siou    certifisate    to    tho    decretal    debt — Cus- 

j  torn  -Tribal    Pimily-Succesaioa  — 123  PER 
1901  col  416  P  II. 

Succession  Cei:*tifioate    Act    VII  of 

l889« 
J     See   Act   VII    of    1889    col    795    to   805 
P    I. 

2  S  4  — Procedure  — Certificate  in  regnrd 
to  part  of  a  debt.  70  P  R  1904  col  1319 
P    1. 

3  S  19  -Conditional  order  of  succession  cer- 
iificale-AppeaUibie. 

Held,  that  an  order  gr  inting  a  succes- 
sion certificate,  though  couplad  with  a  con- 
dition that  tl)G  applicant  mast  give  security, 
is  an  order  grauLiog  a  certificate  and  is 
appealable  under  rt.  19  of  the  Act.  25  C  320 
F,  5  M  L  J  28,  20  M  442,  2  A  L  J  606  K  13  A 
294,  26  A  173,  B  796  distinguished.  BIRI  V, 
BaRKHURDar.    139  P  R  I908- 

SuHlcieut  cause 

1  Sea  Act  IX  of  1908  —  Limitation  Act. 
S  4  col  1724  to  1740  P  I  and  col  1605 
P    II. 

2  Appeal  filed  beyond  time — Negligerce, 
in  action,  want  of  good  faith.  4  0  C  372 
col  1466  P  I. 

3  Appeal  filed  without  copy  of  decree  — 
22  P  R  1503  col  1873  P  I. 

4  Dismissal  for  default-Heview  of  order  of 
— 2  L  B  R  1904  p  279  col   1653  P  I. 

5  DUm'ssal  for  d  fault  —  Application  for 
revision  dismissed  for  default  —  Application 
for  re  hearing  —  Sufficient  cause — Absence  of 
cjunsel  owing  to  U'tmual  omblnation  of  cir- 
cumstances. 

An  application  for  revision  by  a  parda- 
nashiu  lady  wag  dismissed  ia  default  of 
appaaraace   ol   botih   the  couQsel  eDga.ged   by 
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SafiElcient  causa    (Contd) 

bcr  for  tho  caso  on  the  dato  fixed  for  the 
Leariiig.  An  application  for  ro  hearing  of 
tho  oaso  was  mado  on  tbo  ground  that  tho 
coutibcl  vvero  prevented  from  appearing  by 
an  unusual  combitiation  of  circumstances. 
It  was  objocted  that  the  application  did 
not  lie,  and  tliat  there  was  no  suffioibnt 
cause  for  non-appearance  of  tho  party  at 
the  bearing   of  the  case. 

Held,  overrulirig  the  contentions,  that 
application  lay  by  virtue  of  Sections  103 
aud  647  of  tho  Civil  Proceduro  Code  and  that 
thovQ  was  sufficient  cause  for  re  hearing 
of  the  application  for  rivision~75  P  R  1881 
dissented  from.  JIWANI  u.  BHAGEL  SINGH. 

83  P  li  R  1908 

6  Limitaliou  —  Deduction  of  time  neces- 
sary for  obtaining  copies  of  judgments.  48  P 
L  U  19U7— 20  P  K  1907  col  17G4  P  I. 

7  Second  application  for  review-  65  P  L 
R  1906  col  1690  P  I. 

Suit. 

1  Applicability  of -Proceedings— Suit.  26 
P  L  R  1902-36  P  R    1902  co!  2251  P  II. 

2  Against  public  of'ficor — Notice,  ILBK 
1900-02  P  152  col  1193  T  I. 

3  Against  CoUecior  for  a  damages  on  re- 
fusal to  make  award  under  Land  Acquisi- 
tion Act— Limitaiiou,  14  M  LT  173—27  M 
585  col  850  P  I. 

4  Against  Benamidar  for  possession-Frau- 
dulent conveyance— Deed  of  convey  at]  CO  not 
in  real  purchaser  name  — Suit  by  real  pur- 
chaser. 3  L  B  U  190G  p  245  col  20  P  II. 

5  Against  Railway  admiuiFtrition  for  con- 
signmeut  lost  in  trai.sit  a.?  regards  goods  lost 
in  transit.     5  O  C  153  col  823  V  I. 

6  Against  ruling  chi'  f  without  consent 
of  .'governor  general- -Obj'Ction  as  to  juris 
diction  of  court— Waiver  by  defendant.  69 
P  L  R  1903-40  P  R  1903  col  1203  P  I. 

7  Against  wrong  represent,. i,l:ire  —  Decree 
in — Validity  of -Heir  — Law  wrong  proposi- 
tion of--Admi8siou  of.  4  B  L  R  340  col 
161  P  I. 

8  Alienation  by  Jat  proprietor  of  ancestral 
property— Suit  by  the  son  of  the  alienor  to 
declare  the  alienation  invalid  and  net  bind- 
ing after  the  alienor's  death.  53  P  II  1905  col 
2104  P  I. 

9  Amendment  of  valuation  of — Court  fee 
— Jurisdiction  — Appoal-Lower  Burma  Courts. 
4  L  B  11  1907  p  120  col  759  I'  I. 

10  Between  sons  for  possession— Hindu 
Law— Separate  property  of  father.  7  O  G  96 
col  1252  P  II. 

H  By  agent- Wrong  parson  as  plaintiff  — 
Substitution  of  plaintiff  -Appeal-Principal's 
right  of  appeal.     4  L  B  IU907.p  95  col  371  P  I. 

12  By  assignee  of  reversioner  to  recover 
immoveable  property-Suit  for  posse.ssion-0  i 
the  death  of  a  Hindu  widow.  8  C  W  N  802 
col  1868  PI. 

13  By   assignee     cf   reversioners    for    pos 
session-Vender  cut  of  possession  on    date   of 
sale-Vendor  and  purchaser.     SOWN  435  col 
1947  P  I. 

14  By  decree  holder  auc'.ioa  purchaber  for 


Suit     (Contd.) 

declaration  of  the  validity  of  Sale.Suit  for 
conlirmation  of  sale.  A  W  N  1903  p  09-25  A 
355    ool   1070  P  II. 

15  By  Hindu  father  for  cstabliahniuut  of 
bis  right  as  quardion  and  for  custody  of 
maintainability— Infant  child.  AWN  IfiOt 
p  135-1  A  L  J  260-20  A  591  col  808  P  I. 

IQ  By  member  of  joiut  family  again-^it 
some  of  the  members  of  a  firm  ('hief  'Routt's 
power  on  ayipn'il  ngaiti'^t  order  of  remand  to 
go  behind  findii  g^  of  fact,  25  P  L  II  1902—37 
P  R  1902    col  1384  1'  1. 

17  By  viortg'igcp  for  j^os-'icasion,  siiil  for — 
Dcclaraison  concarniug  morUji^gc  vi))icy  prema- 
ture. 

The  plaintifJ  alleged  that  on  the  I7th 
January  1^91,  fathor  of  dr^fendant  No  1  and 
grand  fathur  of  defcidant  No  2  exectUfd  in 
his  favour  a  m  irlg.tgod-  dcL-d  in  litu  of  Us. 
43,000  Tho  principal  was  repayable  withia 
ten  years,  and  inturc:-:t  at  12  annas  per  cent 
por  mensem,  wn;-  paynble  year  by  year.  Iti 
default  of  paynuirt  of  interest  the  morfgngor 
was  to  deliver  p  •f^sot^sio!!  to  tho  mortgagee. 
The  plaintiff  now  cent  for  p  )Sse39ion  in  lieu 
of  principal  and  interest  then  amounting  to 
Ra  67,  406,  The  dcfnndant  di^iu'-dtho  cor- 
rectness of  that  amount  aiid  aigod  it  c  mid 
only  be  determined  at  the  timo  of  redemption. 

H'ld,  that  trie  en  it  in  so  far  as  it  rolated 
to  fixed  the  mortgagu  money  was  premature, 
which  could  only  be  determined  at  the  time 
of  redemption  J  WaHIU  SINGH  v.  CH  '  N- 
DIKA    BAKH3H.     2  0  0  145 

18  By  mortgigco  f  -r  possession-Breach  of 
contract  to  transfer  immoveable  property- 
Compensation.     2  O  C  24    col    6^6    P  I. 

i9  By  mortgagee  for  sale  of  equify  of  re- 
demption in  simple  money  decree,  7  0  C  3l4 
col   622  P  I. 

20  By  one  co  sharer  for  arrears  of  rev^nUH 
paid  for  another — Revenue  Court  -Juri -dio- 
tion— Appeal  to  District  Judge— Remand.  4 
0  0  261  col   669   P  11. 

21  By  or  against--.^dvocato  in  connoclion 
with  professional  service8--Barrister  at^Law 
—General  praciitiouor— Indian  contract  4: 
L  B  R  1907  p   55  col.  13  PH. 

22  By  or  against  recognized  agGut  in  hia 
own  name.     1  L  B  R  1900  02  p.    191   eoi   2079, 

P  I- 

23  By  reversioner  restraining  widow  from 
cutting  tiees  -Custom -Laud  Suit.  32  P  L  R 
1903  col.  822  P  II. 

i  24  By  second  mortgrig.^e  -Rale  of  mort- 
I  gage  property  witln  ut  rHdotming  prior  mort- 
I  grtge  property,  meaning  of  -Equity  of  re- 
I  dtmpi.ion.  1  O  C  105  col.  659  \'  I. 
i  25  By  surviving  partners-Hindu  Law  — 
!  Rf presenlativos  of  a  deceased  partner  not 
necessary  parties  to  a  suir  for  debt  dun  ta 
partnership.     4  L  B  R  1907  p.  99   col,  305  P  I. 

26  By  tenant  against  pub-«^enant  for  re- 
covery  of  his  hind —Jurisdiction  suit  for  po.s- 
sossion — vSecoud  appeal  — Remand  1  O  C  172 
col  1670  P  1, 

27  By  wife  for  nn-in tenance  or  partition 
during    husband's    liletime-MainiainablHi  y, 
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31  0  47G  col    Iti-il  PIT. 

28  CUaraclor  of  altoralion  of  — Addition 
of  ancillary  piayor- Plaint  parlios  suit  for 
rcoovory  of  ixdvances  mado  by  shobait.  5  C 
\V  N  27 i^  col  1279  P  I. 

29  D.ito  of  institution  of  -Private  proper 
ty  of  lopresiMitative  not  linblo  cvoti  vvhoti 
property  of  tho  ju'Igmont-debtor  \u  ihe  hands 
ef.  123  P  L  11  1906-132  P  11  1900  col  1151 
]'    I. 

80  Dismissal  of-  Hepresentativo  applied 
for  order  to  sot  asidu  dismissal  of  puit — Sub 
Btilution  of  name  of  rtpt'os-^itativa  of  deoeas 
ed  plaintiff.     G  0  G  3i  col  1151  P  I. 

81  Dismissal  of  — For  default  — AppHca- 
tiotj  to  estore  sufficient  cause  for  non  ap- 
pearance--Wilful  and  contamaciou"  absence 
of  party.  4G  I  R  1905—173  P  L  U  1905  col 
ld57  P  I. 

82  Dismissal  of— For   default    in    appear-  ! 
aoce — Du'y    of    Court  to    give  notice  of    date 
and    place  of  hearir)g  to    parties.     37    R    1904 
coi.  Ul8  P  I. 

S3  Dismissal  of— Withdrawal  of  fresh 
6Uit--Code  of  civil  procedure  section  43  14 
C  P  L  R  190L  p  104  col  1411  P  I. 

84  For  account— Suit  for.  28  M  394  col 
781  P  I. 

35  For  agricultural  rent  in  small  cause 
Court.     3  L  B  H  1905    p  47    col    7G3    P  !■ 

36  For  arrears  of  maintenance  payable 
under  a  written  agreement  is  not  cognizable 
by  a  Court.     1  O  0  93    col  785    P  I. 

37  For  arrears  of  subscription  to  a  news 
paper— Limitation  -Goods  sold  and  deliver- 
ed.    7  B  L  R  190  col    1842  P  I. 

38  For  breach  of  couiract -Landlord 
and  Tenant — Rent  compromise — Under-Pro- 
prietor  Liability  of  for  interest.  7  0  0  116 
M  LJ  1901  p  190  26  A  299,  6  BLR  505 
8  C  W  N  521    col  51  P  I. 

89  ForficancoUation  of  mortgage  deed- 
Insanity  of  mortgagor-  Finding  of  fact 
should  be  on  allegation  and  evidence.  7  0 
C  237--31    I  A  235  col  329  P  II. 

40  For  cancellation  of  will  during  life- 
time of  testator— Suit  for  canceliatioa  of 
cause  of  action.  AWN  1904  p  150.  1  A  L  J 
468  col  331  P  11. 

41  For  compensation  for  false  imprison- 
ment-Suit for.  30  0  872-30  I  A  154.  5BLR 
490   col  1324    P  II. 

42  For  compensation  for  illegal  distress 
Limitation.  Liability  of  principal  for  wrong 
ful  acts  of  agent.  26  A  482  AWN  1904  p 
95  col.  1811  PI.  ^ 

34  For  costs  by  witness.  Costs  incurred 
in  giving  evidence  in  proceeding  under  S  146 
CP  0  and  Maintainability.  8  0  W  N  178  col 
329  P  I. 

44  For  custody  of  wife,  Husband  and  wife 
Suit  for  custody  of  wife.  50  P  L  R  1903.  See 
Sharah    Jawab. 

45  For  custody  of  wife-Third  person 
harbouring  wife-Continuing  wrong  Revision 
Rule  of-14  P  L  R    1903   col  1802   P  I 

46  For  damages— Wrong  full  achSuU  for 


Suit    {Conldi 

daimg  's—  Wrongfull   act- ~  Offence  —  Criminal 
prncedings. 

In  this  country  a  person  can  sue  for 
damaging  for  a  wronful  act,  even  though  such 
act  constitutes  an  offence,  without  in  the 
tirh^t  instance  instituting  criminal  proceed. 
iTigst  against  tho  offender.  50  L  J  Q  B  829, 
G.  W  H  O  R  9.18,VV  R  27,  1  L  R  B  M  G,  I  L  R 
4  M  410,  rcferrtKl  to.  NAllAlN  BON  OF 
KANPIOO  y.  NAliAIN  bON  OF  MISRI,  14 
C  P  L  R  1901  P121 

47  For  declaring  that  decree  is  satisfied, 
maintainability — Suit  for  staying  executioa 
and  declaration  of  —  Satisfaction-Inianction. 
8  (3  W  N  395  -  31  C  480  col  454  P  I. 

48  For  declaration  that  defendant  is  mere 
tenatit— Civil  and  revenue  Courts  suit  for, 
2  O  096  col  1456   P  II. 

49  For  divorce--01aim  to  partition  of 
properLy-'Causes  of  action  distinct.  1  L  B 
R  U'OO  02  p  7  col  241  P  II. 

50  For  ej  clment--Court  fee  leviable  oa 
plaint  8uit  for.  ILBR  1900-02  p  303  col 
111  P  I. 

51  For  land  — Statuted  beyond  the  ju- 
risdiction o  f  the  Court— Jurisdiction  of  High 
court;  —  Injunction  of  equity  in  England 
Practice  —  6  B  L  R  958-29  B  249  col  346 
P    II. 

52  For  mesne  profits  — Joinder  of  claims 
Suit   for  mesne    subsequent   to    suit   for    re- 

1  covery  of    land-  3  L  B  R  1905   p  56  col  1401 

i  53  For  money  on  account  of  rent  before 
date  fixed    for   its   payment— 3  0    0  238 — Sea 

i  Rent  No  51. 

I       54     For   money     received     by    defendant 

I  for  plaintiff's  use  —  Second  appeal  -  Small 
cause  suit-  ILBR  1900-02  335-/See  Second 
appeal  No  20. 

55  For  possession  —  Occupancy  holding 
mortgagor  denying  validity  of  mortgage  of 
his  occupancy  holding  •against  mortgagee, 
suit  for-6  0  C  331  col  241  P  I. 

56  For  possession  against  adopted  son- 
Right  of  each  collateral-  Adoption  by  child- 
less proprietor -Suit;for.  51  P  L  R  1903  col 
743  P  II. 

57  For  possession  by  mortgagee  ^brought 
after  the  expiration  of  term— Suit  by  mort- 
gagee for  possession  brought  after  the  ex* 
piration  of  term.  No  63  of  1901  decided 
2403     3  col  1763  P  II. 

58  For  ejectment  by  same  of  the  land- 
lords—Suit for— Landlord  &  Tenant.  72  P  L 
R  1903-1  P  R  1903  Rev  col  927  P  II. 

59  For  ejectment  —  House  and  site- 
bouse  on  village  land  —  Jurisdiction  of 
court- 3  L  B  R  1905  06  p  256  col  321  P  II. 

60  For  possession  by  mortgagor  — Sale  ia 
execution  of  a  money  decree— Mortgagors, 
suit  for  possession,     4  0  C  341  col  556  P  I. 

61  For  possession  of  property  on  the' 
death  of  alienor — Compromise  by  guardiaa 
ad- litem-  Leave  of  court  ■— Suit  to  recover 
possession  of  property  from  defendant  who 
obtained  it  under  compromise  decree.  93  P 
L  R  190a-56  P  R  1903  col  1867  P  I. 
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62  For  pro  emptioti  —  Suit  for  preemp- 
tion-PrAud-Concealment  of  sale.  27  P  L  II 
1903  col   1771   PI. 

63  F'^r  pre  emption  —  Inian  succossion 
Act  Ss.  5,  331-Burma  Laws  Budtest  Law- 
Suit  lor.     4  L  B  R  1907  p  121  col   77  P  I. 

46  For  pre-emption  on  transfer  of  equity 
of  rt  demptioa    of  house,  suit  for— 123   P  L  il 

1903  col  113  P  I. 

65  For  proprietary  posaessioo  against 
uoder'proprietor  —  Coastructioa  of  mort- 
gage deed— Eecree  for  ejectment  oi  suit.  3 
O  C   105   col.  1864  P,  I. 

66  For  recovery  of  houses  ite  in  town  — 
Bar  to  jurisdiction  of  civil  court— Ejectment 
suit  for  — House  on  village  land  at  disposal 
of.     3    L  B  R  1905  p  50  col  321  P  II. 

67  For  recovery  of  money  due  on  mort- 
goge — Interest — Claim  for^reoovery  of  by  sale 
of  mortgaged  property —  Damages.  7  0  0  11 
col  1895  P  I. 

68  For  rectification  of  erroneous  decree, 
maintainability— Execution  of  decree -Decree 
for  redemption  wrongly  framed — Fresh  suit 
for  possession  on  false  allegations.     A.  W.  N. 

1904  p  207-27  A  174  col.  873  P  II. 

69  For  redemption— Suit  for  redemption 
— bub  mortgagee  a  person  having  an  interest 
in  mortgaged  property.  5  0  0  385  col  1798 
P.    II. 

70  For  redemption  before  the  expiry  of 
the  term-Mortgage  for  a  certain  fixed  term — 
Suit  for  redemption — Inequitable  condition. 
40  P  L  R  1903  col   1332  P  II. 

71  For  rent  — Landlord  and  tenant— Sub- 
lease—Suit  for.  a  L  B  R  1905  p  90  col  1501 
P    II. 

72  For  rent  of  a  fishery  in  a  tank— Juris- 
diction of  revenue  Jand  civil  courts,  suit  for 
—Fishery,  right  of.  8  C  W  N  804-31  C  937 
col  27  P  II. 

73  For  CO  sharers—Civil  Courts-Suit  for 
possession  of  land  allotted  on  partition  by 
revenue  court — Mistakes  or  omission  in  par- 
tition   proceedings.     1   O  C  225  col  1434  P  II. 

74  For  salary  in  pursuance  of  trust   deed 

—  Suit  relating  to  a  trust-Appointment  of 
plaintiS  under  trust— Suit  for  unpaid  salary. 
13  M  L  J  22-26  M  368  col    779  P   1. 

75  For  sale— Suit  by  simple  mortgage- 
Sale  of  mortgaged  property.  6  0.  C.  151  col. 
618   P.    I. 

76  For  sale  of  mortgaged  properly— Suit 
for  sale  of  property  under  -  Conversion  of 
simple  mortgago  into  usufructuary.  5  0  U 
286   col    1875  P  II. 

77  ^01  specific  Award  —  Sttit  for  specific 
performance  of  a  contract-Sycciftc  performance 

—  Contract. 

A  suit  founded  on  an  award  is  not  a  suit 
for  the  specifio  perforraacoe  of  a  contract.  1 
L  R  16  A  3,  1  L  R  23  M.  DALSING  BUaH- 
MAN    V.  MT.    SARASWATI.     15  0  P  L  R  115. 

78  For    unpaid    purchase    niouoy  — Juris 
diction  — Suit  for  determination  of  any    r'gbt 
to  or  interest   in  immoveable    pre  peity— Suit 
for  recovery  of  purchase.    28  M  221    col    1052 
PI. 


Suit     (Contd.) 

79  Pounded    on  separate    causog  of  aolion 

—  Good  ftiiUi  in  pio-ecuting  a  suit-Extcn- 
siori  of  period  of  liiuitiitiou.  4  0  U  293  cul 
171)7  P  I. 

80  Frame  of —  Appeal  — Permitssion  to  in» 
stitute  fresh  suit  -HeLuru  of  plaint  for  pre- 
sentation to  proper  coart.  5  0  0  367  col 
1590  P  I. 

%\  Frame  of— Suii  for  laud  -  Omission  to 
claim  mesne  profits  accrued  duo  before  date 
of  suit— Subsequent  suit  for  those  profits  - 
whether  barred  by.     3  L  B  R  56  col  1401  P  I. 

82  Institution  of — On  behalf  of  secretary 
of  state  — Competency  of  collection  to  institu- 
tion of  without  power  of  atiurney  from  finan- 
cial.    84  P  R  1905  col  1203  P  1. 

83  IMaiutti'nabilit.y  of —  Defamatory  words 
spoken  by  witness  during  cxam-ination — Im- 
putation of  unchastity  buii  for  damages  by 
ber  brother.  9  C  W  N  847-32  C  iOGO  col 
889  P  II. 

84  Maintainability  pending  agreement 
made  pending  suit — Such  agreen^eub  to  refer 
to  arbitration  made  pending  — Continuance 
of  the  suit.  A  V;  N  1904  p  160-27  A  53  col 
404  P  I. 

84  (a)  Meaning  of— Transfer  of  executioa 
proceedings— Suit,  meaning  of  jurisdiction. 
1  0  C  117  col  1418  P  I. 

85  Meaning  of -Execution  proceedings- 
Abatement— Revival  —  Sufficient  cause — Ap- 
plication for  execution  by  two  out  of  the  three 
executors.     39  P  H  1903  col  1584  P  I, 

86  Mortgage  — See  Mortgage  suit  col  1802 
to  1814  P  H. 

87  Nature  of— Suit  for  a  declaration  that 
an  instrument  is  not  binding  on  plaintiff- 
How  far  a  suit  to  set  aside  the  instrument. 
4  B  L  R  180  -  26  B  577  col  161  1'  I. 

88  On  behalf  of  -Suit  for  against  pftrtuers 
agent — Nam.e8  of  parties  in  .proceeding.  4  L 
B  R  1907  p  23  col  2079  P  I. 

89  On  compromise  for  recovery  of  im- 
movable property— Suit  based  on  compromise 
for  recovery  of  immovable  property.  A  W  N 
1904  p.  72,  26  A    497  col.  1891  P  I. 

90  On  order—  Maintainability— S»-parate 
suit  not  barred  — Insolvency  suit  on  order 
for  co&ts  awarded  by  lusolvancy  court.  U 
C  W  N  952  col  1086  P  I. 

91  On  promissory  Note — Lenders  and  bor- 
rowers EquitableJMortgage  as  secuiity  for.ioaa 

—  Decree  lor  payment  of  claim  by  insial- 
ments.     ILBR190(>02    p  81    col    1439    P    I. 

92  Possession,  suit  for,  by  mortgagee  ou 
default  of  payment  of  iutorest-Sult  for  speci- 
fic performance  of  contract  mortgage  d-.:ed 
not  fc  suit  a  specific  performance.  10  O  0 
218  co-l  401    f^  1. 

93  Pui  jab  alienatio.j  of  land  act  Xllfof 
1900  s.  9  cl.  8  Applicability  of --Proceedings 
-Suit.     20  r  L  R  1902  col.  2251    V  II. 

94  Redemption  of  mortgage  -  (.Xi  igiuiU 
decree  in  frictions  — Maintainability  Exc  a- 
sion  of  mortgagor  from  sanad  — Subst  quont 
suit  for  redemption.  15  M  L  J  4a8  hS  C  W  N 
115,  2  A  L  J  813,  2  C  L  J  413,  7  B  L  K  'Ji2,  ;j.4 
i  A    229,  9  U  0  7  col  19a7  P  IL 
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95  Right  of— See  Rigbt  of  suit   and   right 

to  sue. 

96  Slander  of  plaintiffs  sister  — Maiotain- 
ability  —  Imputation  — Uiichastity- Suit  for 
dfnnngoa  by  lu  r  brother  not  maintainable 
DOWN  817,  32  (3  lOGO  cA.  889  P  II. 

97  To  compel  registration  — Order  refus- 
ing registration-  Appeal  — Suit  to  compel 
registration.  2  O  C  77  P  I . 

98  To  enforce  possession  as  mortgagee  — 
Ntcessily  of  reference  to  Deputy  commis- 
sioner—Appeal— i'ovvers  of  appellate  Court  — 
Form  of  reference.  58  P  L  U  1903-20  P  R 
]9()3  col  iSll  P  II. 

99  To  enforce     registration  -  Invalid     re- 
gistration—Time   limit — Mortgige  deed— Ad 
missibility    in  evidence —bar  to  oral  (-.videnoe 

Personal  undertaking  —  Agreement.  4  L 
B  K  1007    p  88  col  200  P^I. 

100  To  establish  right— Ohjoctions  to  at- 
tachment order  disallowii'g-SuiL  to  establish 
right.     5  0  0  190  col  780  P  I. 

101  To  establish  right  to  share  in  pro- 
perty-Suit ngaiust  CO  sliarers  in  possession 
to  share-  Nee  s'sary  pai-ties-- Cause  of  action 
>-No  Mifjjii  dor.     6  O  0  379  col  1380  P  I. 

102  To  recover  damages — ExpDMses  in- 
curred in  prosecution  damages.  15  C  P  L  R 
129  00 1  833  P  II. 

103  To  recover  money  deposiled — Limita- 
tion Sui  Mor  recovery  of  deposit.  lA  LJ 
442    col    1756    r   I. 

104  To  recover  ipossession  of  land- Appli- 
cability of-  uiL  to  recover  possession  f»gainst 
trespaeser-Civuse  of  aoticu,  occiual  of.  3L 
B  Pv  1907  p  27    col  392  P  1, 

106  To  set  aside  adoption  by  widow  and 
guardian  of  adoption  boy  as  such  suit  by 
such  guardian  to  contest  adoption.  30  C  613 
col.  1G14    t  I. 

106  To  set  aside;execution  sale  Affect  of 
confirmation  of  execution  sale-Execution  sale 
suit  to  set  aside.  4  L  B  R  1907  p  40  col  lo58 
PI.. 

107  To  set  aside  executico  sale  on  the 
ground  of  frauol--MaiotaiDability— Separate 
suit  barred-- Suit  for  caneeUHtion.  AWN 
1902  p  49-  24  A  239  col    1079  P  1. 

i08     To  set  asid  fictitious    sale    deed— Suit 
fra- possession    of  pi operty  Iranbferred    to    de 
feridant  uoder  fictitious  sale  deed      ?  O  C  S19 
co!,  2862  P  I. 

i09  To  set  aside  sale  on  the  ground  that 
attachment  is  not  bindifg  — Court  fee  M  L 
J  144  coi.  113  P  1 

110    To  bot  aside  eale  —  SMle  under  the  Pub 
lie    Demands    Recovery  Act— Parties— Secre 
taiy    uf.-iale    necessary     party— Suit    to    set 
as  de.     31      lo9.    8  C  W  N  657  col.  74  P  U. 

Yil  To  set  sale  aside  sale  in  execution'of 
decree— Title  of  ^purchaser-Stranger  whose 
property  is  aold  behind  his  back  without 
authority.     1  L  B  R  1900-02  p   53.     See  Sale 

jN  O    to 

112  Transfer  of— Jurisdiction-Small  Cause 
L'ourt  huit— Transfer  of'suit —Appeal  2  OC 
143    cul  2175  PI.  ' 

lis    Uiider    s.   283  g  P  g  Yaiuation    of 


Salt     (Contd.) 

—  Declaratory  title  without  consequential 
relief— 1  L  B  R  1900  02  p  1  col  138  P  1. 

114  Upon  Bond — Bond  for  arrears  of  rent 
—Suit  upon  a  bond  — Cognizance  of  a  court 
of  email  causes.  15  C  P  L  R  1902  p  52  col 
232  P  II. 

115  Valuation  of— Suit-Question  indirect- 
ly in  issue  as  regards— Appeal  to  privy  coun- 
cil-Fit case  for.     4  0  (J  234  col  1294  P  I. 

116  W'thdrawal  of  without  permission 
to  sue  again/but  after  filing  a  compromise, 
3  P  R  1905  co"!  1479  P  I. 

Suit  in  ejectment. 

A»  1  Against  tenant  — Accommodation  pro- 
vided for  agricultural  tenant  in  village 
abadi.  27  A  61  —  A  W  N  1904  p  168  col 
4P  I. 

2  Against  trespasser  by  zemindar — De- 
nial of  zemindar's  title  in  the  court  ofi 
first  instance—Question  of  tenancy  in  np- 
peal  not  to  ba  raised  -1  G  L  J  116—9  OWN 
460  col  933  P  II. 

Suit  of  Civil  nature. 

1  Right  of  hereditary  psbi  to  recover 
marriage  fees  from  intruder.  3  N  L  R  47  col 
925  P  I. 

Suit  valuation   act  VII  of  1887 

1  See  Ago  VII  of  1887  col  758  to 
76 >;    P  I. 

2  S  3-Valuaticn  of  suit  for  possession 
of  land  assessed  with  laud  revenue,  172  P  I* 
R  1908  col  1400  P  II. 

3  S8—Value  of  ledcmsi'tion  suU-^-Mathet 
value  — Principal   amount  — Appeal. 

Eeldy  that  the  value  oi  the  subject-mat- 
ter in  a  redemption  tuit  is  not  the  market 
value  of  the  property  but  the  amount  of 
the  mortgage  moucy.  In  a  redemption  suit 
the  principal  amount  of  mortgage  was  -Rs-. 
1,000,  held  that  the  fruit  was  c.gniEable  by  a 
Muusif  and  an  appeal  lay  to  the  District 
Judge  from  an  order  of  the  subordinate 
Judge  returning  a  plaint  for  presentation 
to  the  proper  Court.  Section  8  of  the  Suits  Va- 
luation Act  does  not  affect  the  law  laid  down 
in.  5  A  332  and  8  A  438  relerred  to,  KEDAR 
SINGH  V.  MATABADAL  SINGH.  5  A  L  J 
713. 

4  S.  8— Suit  to  set  aside  a  sale  held  in 
execiLliou  of  a  money  decree. 

The  suit  was  instituted  by  the  son  of  a 
judgmdut  debtor,  for  cancellation  of  the 
auction  sale  of  a  house  sold  in  execution  of 
a  money  decree  for  Rs.  75  and  costs,  th.s 
whole  amount  not  exceeding  Rs.  100.  The 
house  in  suit  was  subject  to  a  mortgage  and 
the  rights  and  interests  of  the  judgment  deb-j 
tor  as  mortgagor  were  purchased  by  the  dec- 
ree holder  for  Rs.  100 

Hdd,  that  the  value  of  suit  for  purposes 
of  court-fees  -^and  jurisdiction  was  the  value 
of  the  judgment  debtors  interest  in  the  house 
in  suit,  assessed  by  the  auction  sale  at  Rs.  100 
15  A  378,  50  P  it  1899;  1  P  R  1887,  50  P  U 
1896,15  0    104   referred  to.      RADHA    RAM  V. 

lilKA,    42  p  R.lSQl, 


(     2173     ) 


DIGEST    OF   CIVIL  0ASB8 


(     -2474     ) 


Snit  Valuation  act  VII  of  IS^1  (Coiitd)    Surety  (Oontd) 


5  S.  8 — Suiu  for  dissolution  of  parttiorship 
—Course  of  appeal.     58  P  R    1902  col  122  P  I. 

6  Ss.  8,  9--Vnlue  for  purpose  of  jarisdio 
tioo.     6  P  R  1904  ool  101  P  I. 

7  8.  9-Injupction— Djclaratory  d'^jree. 
118  P  L  R  1901  col  440  P  I. 

8  H.  11  — Power  of  a  subordinate  Judg'^ 
appoiotod  as  additional  Dii'triob  Judgo— Ob 
j^.ction  in  appoal.  35  P  11  1901  col  1318  P  I, 
Summary  dismissal  of  appeal. 

1  Special  pjvvor  of  attorney  --Stamped  pa- 
per for  special  power  of  attorney.  15  G  PL 
RG5  col  1G19  P  1. 

Summary  order. 

1     Order  for   distribution   of    assets—lnsol 
vency  proooodicgs.     1  L  B  R  1900-1902  p  229 
col  1349  P  II. 
Summary  proceeding^ 

1  Pre-emption  -House  in  towD  — Viciuage. 
43  P  R  1903  col  816  P  II. 

Summons. 

1  Due  service  of  — Exparte  proceedings  - 
Tima  sufficient  for  appearance  allowed.  1  L 
B  K  1900-1902  p  226  ool  1449  1'  I. 

2  Service  of  — If  essential  for  suit  being 
oontentious.     11  C  W  N  561  (P  C>  ojI  573  P  I. 

8  Service  of -Practice.  30  B  623  call430 
P   I. 

4  Service  of — Presumption  of  proper  ser- 
vice. Return  of  Court.  7  B  L  R  159  col 
1430  P  I. 

5  Service  of— Signature  or  mark  on — Prac- 
tice.    8  B  L  R  584  col  1430  P  I. 

6  Substituted  service  of -Ground  for  ob- 
jection to  exparte  decree.  42  P  R  1904  col 
1460  P  I. 

7  To  witness— Court's  duty— Jurisdiction 
to  prevent  abuse  of  process.  28  M  28  col 
1195  P  I. 

Sunday. 

1  Disposal  of  suit  on— Irregularity.  AW 
N  1907  p  168-29  A  5G2  col  1232  P  I. 

2  Proceedings  of    Munsiff    take  i  on,    wbe 
ther  vitiated  — Applicability  of  Lord's  Day  Act 
to  India.     30  A  136  col  1379  P  II. 

Sunnad. 

1    Sunnad  i  Milkent  Istimrar,  eSaot  of.     11 
M  L  J  29  col  US'.)  'r  If. 
Sen  also  Sai'.iul. 

Superior  rij2:ht. 

I     Burden  of  proof— Custom— Pre-emption 
17  P  U  1903  col  815  P  II. 
Supreme  Court  Rules. 

1  Order  XI  llule  1  (e'— Applicability  tD 
India.     Jurisdiction.     28  U  641  ool  506  P  II. 

Surety. 

1  Surety-See  Act  V  of  1903  Civil  Pro- 
cedure Code  Section  145  col  .1970,  1371    P  I. 

2  Administration  boud-Suit  by,  against 
admiuislrix  to  be  discharged  from  obligation 
-Maintainahilily  of  euit.  23  M  161.  Soo  Re- 
mand No.  13. 

3  Administration  bond  --  Wilful  waste 
by  'idmiiii'trator  -Uiglit  of  surety  to  be  dis- 
charged.    29  C  0!;^  ool:  35i  P.  I. 


4  C  P  C  (1908)  B.  55-Release  of  jadgmont 
dabtor  on  finding  a  surety  undertaking  tliat 
1)0  sbould  apply  to  be  declared  an  insolvent, 
72  P  R  1902  col.  1155  P  I. 

5  Orertitor's  claim  against  principal  debtor 
barred  by  tim)— Effect  of  such  bar  oa  the 
liability  of  the.     2    N  L  R  42  col.  355  P  I. 

6  Death  of  — Hi.=?  absolving  from  liability 
16  C  P  L  R  8  col.  847  P  II. 

7  Discharge  of— Judgment  debtor's  appli- 
cation to  be  declared  an  insolvent.  24  M  560 
col.  1152  P  '. 

8  Discharge  of- Liability  of.  26  M  866 
col.  1153  P  I. 

9  Discharge  of  — See  Act  IX  of  1872.  Con- 
tract Aot  S^.  1.30  to  135  and  260  cols.  354  to 
356   and  379  P  1. 

10  Effect  of  guar^ntoe  contingent  upon 
an  event  wh'ch  do. 13  not  happen.  14  B  L  R 
159  See  cTransfer  of    Propn-ty    Act  3.   69  P  II. 

11  Execution  of  dearee— See  Exocutijn  of 
d:crct>  -Surety's  liability,     ool   1040  P  11. 

12  For  adminiatrator-Whether  guarantee 
continuing  o.ie--Extent  of  surety's  liability. 
AWN    1908  p  283  col  630  P  II. 

13  For  temporary  stiy  of  cxecution-Dia* 
charge  of.     8  B  L  R  557  col.  165  2  P  I. 

14  Guaranteeing  pjiymont  of  judgment* 
debt-Execution  of  decree  against.  10  C  W 
N  830  ool  1153  P  I. 

15  Liable  for  decree  in  a  suit— Hia  right 
to  sue  for  declaration.  28  M  117  col.  1078 
P.     I. 

16  Liability  of.  143  P.  R.  1908  col.  430 
P.   II. 

17  Liabirty  of-Proceedings  against.  Se- 
parate Fuit     3  L  L  R  519  col.  1120  P  I. 

18  Liability  of— Mortgagee's  right  to  ea- 
haoco  rate  of  rent.  126  P.  L.  11.,  1901  col. 
1561    P   11. 

19  Liability  0*  Hindu  son  to  pay  debt 
contracted  by  fattier.  28  M  377  col.  1162  P  II 
(Read  28  M  for  27  M  377) 

20  Liability  of  son  — Father's  debts — Pre- 
sent advance.     1  N  L  H  173  col.  1163   P  II. 

21  Liability  of  —  Suretyship  for  arrears 
of  rent.  A.  W.  N.  1905  p.  167  =  28  A.  25  col  : 
1370   P.  II. 

22  Aiaintaiuabili^y  of  application  for 
execution  against-When  judgment  debtor 
has  applied  for  insolvency.  AWN  1906  p. 
54  col,  1153  P  I. 

23  Obligation  of  mitakshara  son  to  dig- 
ohargo  debt  of  father  incurred  as.  13  C  W 
N  9  col    1104  P  II. 

24  Of  guardian  —  Liability  whether  ex- 
tends to  guardian's  dealings  with  properties 
other  than  those  specified  in  the  pct'tion  for 
appointment  of  guardian.  12  0.  W.  N.  481 
ool  354  P  I. 

25  Right  to  be  discharged —Rovocatioa 
of  probate.     52  P  R  1902  col  529  P  I. 

26  Probate  and  administration-Expense 
in  administering  estate.  31  P  R  1906  col: 
527    P   I. 

27  Suil  to  recover  from  surety -Achnission 
by  principal  no  evidejice  acjainst  the  surely. 
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Snrety    (Contd.j 

In  suit  by  a  creditor  to  recover  the 
amount  of  his  debt  from  a  poraon  who  had 
booomo  surety  for  tlio   debtors. 

llctd  that  an  admission  of  the  principal 
debtor  as  to  tlie  amount  of  the  dobt  is  not 
evidence  as  again.sL  the  surety.  17  Ch.  D 
CGB  foUowod.     liAM    BlIAJAN    LALuSHEO 

PRASAD.    A  W.  N    1907,  293-2  M  L  T 
62  =  5  A  L  J  1-.2 

28  Whoilior  liab'o  for  acts  and  defaults 
of  admi-'isirator',  who  obtained  letfrra  of 
administration  by  fraud-Surety  not  party 
to  fraud  or  against  of  it.  12  0  W  N  802  =  35 
C  955  col  230  P  II. 

Surplus   collections. 

I  Suit  for  redemption  decreed — Second 
Buit,  for  surplus  collections  made  by  mort- 
gnge  durii'g  mortgage,  not  maintainable-- 
Right  to  claim  sueh  coriections.  5  A  L  J 
192-A  W.  N.,  1903  p.  96-30  A.,  225  col: 
1405    P  I. 

Surrender. 

1  Landlord— Transfer-Trangf&ree'g  rigbt 
to  rent— Knowledge  of  transfer.  3  B.  L,  P*. 
679  col  1522  P  II. 

2  Of  occupancy  right  — Writing.  28  C  256 
col  204  P  I.  and    127  P  II. 

3  Of  conditions  as  to  conditional  sale. 
Power  of  appellate  court.  20  P  R  1903  col. 
1811  P  II. 

4  Of  part  of  estate  by  widow  in  favour  of 
next  reversioner -His  right  during  widow's 
life  time  to  sue  to  set  aside   alienatioD  made 


Snrreuder    (Gonld) 


by  hor    husband. 
P.    II. 


16  P.  L.  R..    1902  col.  825 


Sarvey  map- 

1  Survey  map  and  map  for  private  pur- 
p 'BOH  — (3ompirative  value  as  evidence.  12  O 
W  N  334  col  1050  P  II. 

2  Topographical  value  of,  as  eTidence  ia 
oases  of  boundary  disputes.  11  C  W  N  280^ 
col  178  P  I. 

Survivangr  partners 

1  Suit  by — Representatives  of  deceased' 
partner-Debt  due  to  partnership-Hindu  Lav^i 
4    L.  B.  R.    1907  p.  99  ool.  305  P  I. 

Survivorship. 

I  Occupancy  rights — Succession  of  joint 
holding-Survivorship  -Partition— Onus.  6  P 
H  1902  (Rev.)  =  11  P  L  R  1903  col  2231  P  II. 

Symbolical  possession. 

1  Delivery,  efTect  of-Separafce  suit  noli 
barred  —  Dispossession  —  Cause  of  action-— 
Flight  of  suit.     8   OWN   49  col  1087  P  I. 

2  Effect,  of  as  against  judgment  debtoa 
and  assigns  —  Symbolical  possession,  25  B 
358  col  1971  P  I. 

3  No  dispossession  —  SymboliQal  posses- 
sion.    30  C.  710  col  1568  P  I. 

Syrian  christians. 

1  Succession  among  applicability  of  In- 
dian succession  act.  22  T  L  B  192,  See  suc^ 
cession  No.  17. 


rac 


TacKing. 

1  Various  periods  of  adverse  possession  — 
Succession  by  sale  as  to  possessory  interest 
of  one  trespasser  by  another— Tacking  of.  9 
0  0  230  col  2071  P  I. 

Tainati  peon. 

1  And  ohowkidar— Distinction  between  — 
Performance  of  Pauzlari  duties— Contract  as 
to  term  of.     6  G  L  J  572  ool  1559  P  II. 

TaKarridars. 

1  Succession  to  his  holding  by  his  adopted 
Bou  — Claim  by  proprietary  body— No  analogy 
between  Takarridars  a*^d  Mukarridar  of  Ra- 
walpindi.     120  P  W  R  1905  col  2226  P  II. 

TaKingr  in  pa-wn. 

J  Indian  contrack  Act  Chapter  IX —Pawn 
broker.     4  L  B  R  19Q7  p  8  col  2036  P  I. 

TaluKdar. 

1  TUiles  of  succession  Applicable  to  non- 
talukdari  property— Requisition  by  talukdar 
—Succession.     HOC  256  col  1426  P  II. 

2  Talukdai's  es'afe-Ii  terprelation  — Wbe 
the*-  it  includes   eslate.    9  B  L  R    U22  col  222 
P    II. 


TaluKdars  (Gujrat). 

1  (See  Bombay  Act)  VI  of  1882  ool  221 
P    II. 

Talukdari  estate. 

1  Appointment  of— Declaration  of  trust 
in  favour  of  joint  property  acquired  frona 
joint  funds  of -Talukdari  estate.  1  0  C  sup 
24  col  854   P  II. 

2  Appointment  of  Mahomedan  Law  '-Suc- 
cession—Talundari  estate — Sanad,  absence  of 
-  Entry  of  name  in  list.  3  0  0  213  col  1688 
P    II.  ' 

3  Appointment  of— Talukdar  property 
given  in  form  to  summary-Settlement— Devo- 
lution of— Transfer  by  way  of  mortgage — In- 
heritance.    1  O  C  sup  36  col  1965  P  II. 

4  Appointment  of -Talukdari  estate,  suit 
for  possession  of —  Succession  to  intestate  Ta- 
lukdars  Grantees— Admission.  3  0  0  287  col 
1903  P  II. 

5  Appointment  of  heir  to,  by  Hindu 
Widow —Executed  by  Indian  Ladies  — Con- 
struction of  — Talukdari  estate  by  Hindu  Law 
Widow.     2  O  0  372  col  913  P  II. 

Talukdari  Settlement  Act 

1  See  Act  VI  of  1888  (Bombay)  col  9i3 
P  11. 
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Tank 

\    Custorii -Ghiefship  offsuccession — Malio 
medan  Law-<rank    esiule.     112  P  L  II  1903 
67  P  R  11303  col  410  IMI. 

TaDlii  tenure. 

I  KjtclmotiL  — SubHisling  litlc  at,  date  of 
suit — I'lLie  recogiiiuon  uf  a8  tankidar  if  Fuf 
fioient  to  give  right  of  suit,  ICL  J  4G0  col 
591  P  II. 

Tarwad. 

1  Abkari  contract  held  by  Kaniavau  wlio 
iher  a  busineaa  ol  the  emong  the,  llmt  a  suit 
for  a  doclaralion  that  a  dccrut;  is  not  bindiug 
ou  Tarwad.     21  T  L  R  41  col  1003  P  II. 

2  Debt  contracted  by  junior  managing 
member  of  Tarwad-l'root  of  Tarwad  necessity 
for— Mortgage  by  junior  Managing  member 
if  valid.     '21  T  L  R  236   col  1721  P  II. 

TasdiK  allowance. 

1  Right  to  receive  suit  for  declaration  of 
right  to  receive  Tasdik.  13  M  L  J  267  col 
1922    P    1. 

Taveris. 

1  Members  of  dirldcd  of  Tarwad  whether 
bound  by  execution  prectedings  to  which 
they  were  not  party,  obtained  agaifjSt  Kama- 
van  of  original  tarward.  3  M  L  T  189  col 
1707    P  II. 

'J  AVVAZHI. 

1     Suit  by  member  of  a-For  separate  main- 
tanance-Malabar    Law-Right  of  mombets    of 
Tawazhi.     16  M  L  J  T  275   col  1707    P  II. 
Taxatlon. 

1  Attorneys,  application  for-Of  his  bill  of 
costs  for  business  not  transacted  in  court 
-Power  of  Judge  to  make  order  on  Bill  of 
costs.     10  B  L  R  76  col    674  P  II. 

2  Of  Costs-Taxation-Attorney  and  clients 
Costs  payable  out  of  estate  — L^ounsel  fee  ex- 
cessive— Disallowance  on  taxatioa,  33  C  827 
col  16  P  II. 

Taxation,  principles  op, 

1     Practice -Vakil's    fee-Costs    pleader's  fee 
— Taxatiou  of-Valua  of  property-Plaint  must 
state  real  as  well  as  court  fee  value.     7  B  L  R 
731  col    2053  P  II. 
Telegram, 

I     Notice  cf  interlocutory  order  by-Party's 
vakil  present  at  the  time  injunction  is  grant' 
ed-Sufficienoy    of  such   notice.     26  M  260  col 
292  P  II, 
Temple. 

1  Frant  in  favour  of  Annuity  granted  to 
defray  temple  expenses.  4  0  C  61  col  2170 
PI, 

2  i^uit  for  possession  of  income  of  temple 
-Kesjudicata.     5    0  0  181    col  1328  P  II. 

Temple    Committee, 

1  See  Religious  Endowment-Temple  Com 
mittee, 

2  Power  of,  to  dismiss  trustee  of  temple. 
8  B  L  R  407-30  B  508    col  74   P  1, 

Temple  office. 
1    Power  to  increase  the  circuit  of  prooea- 


Temp'e  Olllce    (Coiid) 

>;ion    nr  to  curtnil  it- Customary    routr.     II  M 
L  J  1901    p  '215  c(.l  920    /'I, 

2     Sale  o(- O'-nforccmcnt    of  oflico  in  tf  niple 
-Invalidity  of  compromise,     26  M  31  c  j1  1594 
P  I. 
Temporary    Injunction, 

See  IiijuncLiou.     No   82   to    87    col    1342, 
1343   PII, 

Tenancy. 

1  A I  will-Notice  of  quit  or  pay  higher 
rent- Tenii'i  t  holdii  g  over  aftor  Landlorda 
right  to  demand  rent.  5  P  R  1905  col  2090 
P    I. 

2  Creation  of  paynientof  rent  and  accept- 
ance thereof  tfioct  of,  as  to  creation  of  ten- 
ancy. 5  C  L  J  9  col  98P  II 

3  Denial  of-Sui'.  for  arrears  of  rent-Denial 
of  tenai  cy-Juribdiction-Revenue  Court  3  O 
C  05  col  >JG9  P  I. 

4  F  r  fixed  period-Holdirg  over  character 
of-Notice  of  denial  of  title-Finding  in  pi  or 
suit  as  to  charac  er  of  tenar  cy-Huldmg  ovoc 
liab'lity  of  CO  toi  ants  for.  27  B  261-4  B  L 
R  972  coi  729  P  I 

5  For  immoral  purpo  e-Sui'  for  rct.t-Con- 
tract-/'ublic  P'  licy — Landlord  and  lennnt- 
House  let  to  prostiiute-Rent-Suit  ft>r.  Go  P 
R  1904-102  P  L  E  1901    col    285  P  I. 

6  From  year  tj  y  ar —Determination  of 
tenancy  by  denial  of  title  -  lievew  — Error  of 
law— Lease  -  Forfeiture— Denial  of  tenancy. 
12  M  L  T  194    col  1304  P  1. 

7  In  common.  Se  cC' 'tenancy  cols.  636 
to  640  P  II. 

8  In  common  —  Co-obligees  on  morey 
bond  — Pre^umptien  of.  Rebuttable.  25  A. 
155    col  1751  P  I. 

9  In  common.  Created  by  sale  deed- 
Right  of  one  of  tl-.e  tenants  to  enfi  rce  by  f-uib 
a  covenant  coiiiaii  ed  in  the  de<.d.  15  M  L  J 
396  col  590  and  o95  P  f. 

10  in  c<'mmoi).  G  ant  of  villnge  to  m-^m- 
bers  of  joint  Hitidu  family  and  another  No 
tenancy  in   comniun.     27  a  310   col  c35    ''  II. 

11  111  common.  Weio  non  partition  in  or 
refusal  to  live  on  j  int  priiperty  for  twelve 
years  does  not  fxtmguish  right  to  shaie.  24 
U  441  col  1931  P  I. 

12  In  commoM.  Partition  wall.  Co  sha- 
res.    Easement      7  B  L  K  228  c-l  2033  P  II. 

13  Sub  division  of.  Rent  rcctipts  how 
far  evidence  of.     10  C  W  N  216  col    12.)   P    H. 

14  Termination  of.  Adverse  possessoa 
by  tenant.     26  B  242  col  1950  P  I. 

15  Whether  reservation  of  annual  rent 
makes  tenancy  one  from  year  to  year.  II  G 
W  N  1124  col  720  P  I. 

Tenancy  Act- 

1  TouaDcy  act  VII  of  1885  (Bengal)  See 
Bengal    Act  VIII    of  1885  col  87    to  162    Pit. 


Pio 


Bengal    ActVU-    ^.^^^■.^..^.    

2  Tenancy  Act  IX   of  1833   (Central 
vinces)     See     Central    Pr  virces    act    IX     of 
1883  cols  367   and  363    P  II. 

3  Tenancy  net  XI  of  1898  (central  Pro- 
vinces)  See  Central  Provltces  Act  XI  of  1898 
cols.  369  to  1 374  P  II. 

4  Tenancy  act  U  of  1901  (N  \Y  P)   See   N 
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Tenancy  Act    {Conid) 

W  P  net  II  of  1001  cols  1900  to  1024  P  II, 

5  TeiiaDc.v  acl  XVI  of    1887  (Funjalj)  -SVe 
1  ui.jab  aot  XVI  of     1887    cols    22ii2    to    2237  1 
1'  II. 

6  Tenancy  validation  net  I  of  1903  (Ben- 
gal)—6fee    Bengal    act   I  of  1903    ool  174  V  II. 

Tenant. 

1  Abadi.  Rights  of  tenants  in  the  village 
libadi-Suit  to  remt^ve  Ituildiug  orcctod  by 
tui.aut  without  permis-siou  of  -^iimindars.  2 
A    I.J     27  =  A.  W.  N.    1984  p.  270  =  27  A.  35G 

00'.  a     F  I. 

2  Abadi--  Sale  os  building  site  in  abadi 
by  teuant.  Custom.  Wajib  ul  nrz  Landlord 
and  tenant-Acquiescence  on  the  part  of 
agent.  1  A  li  T  G73  =  A  WN  190t  p.  240== 
27  A  338  col  2  P  I. 

8  Abadi.  Landlord  and  Tenant,  Custom. 
Tenant's  rigut  in  houses  in  abadi.  Wajib 
ul-arz  Construction  of.  AWN  1902  p.  140 
col.    3  p    I. 

4  Landlord  and  tenant.  Lease  for  agri- 
cultural purposes  — Kighb  of  tenant  to  sbells 
iuui:d  in  latid.  Previous  suit  for  injuoction 
— Hecoiid  suit  for  corapensalion.  12  M  L  J 
406  =  25  M  C69    col,   1406  P  1. 

5  Laudlord  and  Tenant.  Tenant  enclos- 
ing land  by  will-Iutcrference  with  landlord's 
right.     15    M  L  J  394  col  1515  LMI . 

6  Jurisdiction  to  sob  aside  ex  parte  decree 
-Landlord  and  tenant.  4  P.  R.  1901  col  : 
1459   P   I. 

7  Landlord  and  tenant.  Adverse  posses- 
sion. 65  P.  R.  1901  =  105  P.  L.  R.  1901  col: 
1960   P  I. 

8  Landlord  and  tenant.  By  sufferance 
whether  representatives  of.  can  be  converted 
vsritbout  their  own  consent  into  sucb  by 
iTiere  assent  ot  lessor-Tenants  who  are  within 
meaning.  18  M  L  J  2G-3  M  L  T  256  =  31  M 
163  col.  1950  iP  I. 

9  Landlord  and  tenant.  Consent.  Trans- 
fer-Salo-Separate  holding-Purchase  Rent.  15 
G  P  L  R   37  col.  1545  P  U. 

10  Landlord  >nd  tenant.  Ejected  by 
third  party  — Landlord  — Suit  for  posseasioa 
Tcetnasser-Teuai.t-Enhancemant.  16  C  P  L 
R    36  col  1516  r  XL 

11  Landlord  and  tenant  for  life.  Rever- 
sionary heir.  Standing  crops  chattels.  14  C 
P.  L.  R.  1901  p.  89.  See  Reversionary  heir 
No.   3. 

12  Landlord.  Holding  over  is  not  wrong- 
ful possession  of  land  dismissed.  His  suit 
for  possession  due.  Course  of  law.  7  B.  L.  R. 
12  =  29  B  213  col  391  P  I. 

13  Laudlord.  Holding  under  a  perpe- 
tual lease.  Suit  for  doclaration  as  a  perpe- 
tual leases.  Revenuee  court,  3  0.  0.  87  col 
1419  P  II. 

14  Landlord  in  common  tenant  of  order. 
Adverse  possession.  Co-sharers.  Tenants  in 
common.  Presumption  from  exclusive  re 
ceipb  of  profits.  7  BLR  252  =  29  B  300  col 
2170   P  II. 

15  Landlord — la  common.  Liability  of 
to  another  for  damages   for  use   and   occupu-- 


Tenant    (dmld) 

tion.  Hill  Ioai(Ml  by  ono  of  Rov.'>ral  co-sha- 
r^.rs.  (Jwijor  iboronf  to  cut  and  quarry  ttunoa 
in  it.     I  0  L  J  437    col  65G  P  II. 

16  Landlord.  In  common.  Mortgage 
by  one  of  st.vcral  co  tei^ant  in  common .  I\Iort- 
gago  security  impaired  by  wrongful  act-Otlec 
GO  tenant.     Suit    for.     '^8  M  208    col  1840  P  I. 

17  Landlord,  share  of.  Will  pass  after 
his  death  to  his  rupresontative  and  not  by 
survivorship  to  the  .suivivors.  28  M  363 — 15 
M  I;  J  299  col   575  P  II. 

18  Landlord  Fresh  statutory  period-Joint 
tenancy  Dea  h  of  joint  tenant.  Admis- 
sion of  heir  to  holding  by  acquiescence  — 
Fro8h  staiubory  Period.  Bd's  Sd  No.  3  ol 
1904  col  1067  P  II, 

19  Landlord.  i«e>  t.  Notice  to  quit 
contairjing  alternative  clause  as  to  enhanced 
rent.     1  L  B  R  1900  02   p  82    col    1532  PH. 

20  Liability  of.  Suit  for  arrears  of  rent. 
Intervener  receiving  rent  in  good  faith- 
Liability  of  tenant.  Appeal.  Interveners 
right    to.     2  0  0  137    col    1378   P  II. 

21  Mortgage  by  fixed  rate  tenant.  Suit 
by  2!l6raindar  to  redeem  it  on  death  of  such 
tenant  without  heirs.  Zemindar  not  a  per- 
son having  interest  in  property.  AWN 
1908  p  210  col  1851  P  11. 

22  Not  includes  rent  free  with  in  Agra 
teoancy  partition  of  rent  free  holding.  Suit 
maintainable.     5    A  L  T  734    col  1009  P  11. 

23  Occupancy.  Suit  for  avrears  of  rent. — 
Zurpeshgidar  of  a  portion  oi  the  holding  not 
liable  for  the  rent  of  the  whole  holding.  1 
C  L  J  136   Ste  Rent    No  44. 

24  Representative  of  tenant  by  sufferance, 
who  enters  after  his  death,  scope  of.  Tenants 
who  are  within  meaniug  of.  Suit  against 
18  M  L  J  26,  3  M  L  T  256,  3l  M,  163  col 
1950  P  I. 

25  Right  of,  to  dedicate  village  abadi 
ho  was  occupying  for  residential  purposes 
to  permanent  religious  purposes.  2  A  L  J 
27  col    3   P  I. 

26  Right  of,  to  prove  that  title  of  regis- 
tered  purchaser  of  Zemindari,  claiming  rent 
was  declared  void  by  competent  Court.  Ad- 
missibility. Title  up:n  which  registration 
obtained      12  0  W  N  622     col     115    IMI. 

27  Suit  by  heirs  of  a  tenant  whose 
holding  was  let  to  a  third  person  by  the 
land  lord.  Suit  by  successor  of  deceased 
occupancy  tenant  when  tjected  ly  land- 
holder. .T  A  L  T  69  AWN  1904  p  28  and 
27  A  372  col  19L5    P  II. 

28  Suit  by  Talukdar  fer  declaration  of 
proprietary  title  and  ejectment  of.  Defence 
setting  up  adverse  title—Presumption  of 
ownership.     0  O  C  119  col  225  P  1. 

Tenant  and  sub  tenant 

1  Suit  by  sub  tenant  against  tenant  for 
value  of  crops  distrained  fcr  arrears  of  rent 
due  to  landlord.  Damages  caused  by  reaso.i 
of  contract,  7  O  C  351.  See  Substitution  of 
parties   No.  1, 

Tender. 

1    Accept  to  refusal   deposit  Sale  of  super* 
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Tender    (Contd.) 

atructuro  of  a  house.  Immoveables.  Tender 
made  by  judgment  debtor.  3  O.  0.  236  col  : 
1544    P  I. 

2  Calcutta  Municipal  Act  fill  of  1899  B 
0)  Ss.  88,  55G.  Agrecmop.  t  for  lease.  Con- 
tract. Calling  of  tenders  when  obligatory. 
Covenant  in  a  lease  relaf'ng  to  tho  tene- 
ment.    Mandamus- Shatters   of  discretion. 

Under  section  556  of  the  Calcutta  Mu- 
nicipal Act  1899,  the  corporation  of  Calcutta 
has  the  power  to  lease  any  property  vested 
in  them  on  any  terms  they  thiuk  lib  without 
calling  for    any  tenders  in  that    behalf. 

Although  a  covenant  in  or  in  respect  of 
a  lease  is  a  contract  yet  if  the  same  relate 
to  the  demised  premises  and  be  not  indepen- 
dent of  them  then  in  that  case  the  con- 
tract in  the  covenant  does  nob  come  with 
in  the  meaning  of  fe  88  of  the  Calcutta  Mu- 
nicipal Act  so  as  to  make  it  obligatory  upon 
the  corporation  to  call  for  tenders.  IN  THE 
MATTEti  OF  JOGENDll\  NATH  MU- 
KHUTI.    13C  WN  J29 

3  Conditions  of  proper.  Payment  of  in- 
terest, (.'ceditor  dyiiig  with  will  without  exe- 
cutors. Interest  payable  as  damages,  Notice 
by  debtor  of  readiness-Provisional  appoint- 
ment of.     4  M  L  T  335   col  621  P  11. 

4  Conditions  of  volid  tender-Risk  in  ten- 
der-Requisites of  tender  seeeking  possession- 
Redemption.     lOBLR203col    650  P  I. 

5  Deposit  of  money  in  court  before  one 
date-Due  on  simple  bond  in  court  before 
suit.     31  C  183  col    850  P  II. 

6  Of  arrears  of  rent  due-Whon  legal  and 
valid,  efiect  of-Chcque  tender  by  if  proper — 
Waiver-Concurrent  uoiu-Interest  if  charge- 
able after  tender  and  biifore  deposit  in  court. 
35  0  305  col    1043  P  I. 

7  Of  debt  by  deblor-Refusal  by  creditor 
subsequent-Suit  for  recovery  of  debt-Detary 
or  failing  to  pay  amount  in  court  effect  on 
interest.  4  L  B  U  1907  p  108  col  1372  P  II. 
Tender   of  Morxgage   Money. 

1  Appointment  of  guardian  ad  litem--De- 
posit  by  mortgagor-Duty  of  mortgagor  mak- 
ing such  deposit  when  nurtgageo  is  a  minor. 
4  B  L  R  714—27    B  23  col  649    P  I 

2  Appeal  as  to  costs-Touder-llederaption 
Tender  of  mortgage  money  — Interest  in  case 
Interest  in  case  where  exact  amount  not  ten- 
dered costs  mortgagee  entitled  to  6  0  C  135 
col  1849  V  11. 

8  Appeal-Certified  copy  of  a  registered 
deed.     7  0  0    327  col  495  P  I. 

4  Absence  of -Suit  for  redemption— Ab- 
sence of  tender  of  amount  due.  5  0  0  127 
col  613    P  1. 

5  Failure  of  plaintiff  to  make-Tender  the 
mortgage  money  as  required  by  the  mortgaga 
deed-Circumstar!ces  uider  which  toiider  may 
be  executed  — Redemption  of  tho  whole  of 
mortgaged  property.    6  O  C  223  col  1842  P  II. 

6  Huw  far  necessary  to  atop  interest  on 
mortgage  money  — Demand  of  the  fulfilment 
of  contract-Duty-Deniaudant  faut.  4  B  L  R 
453-26  B  613   col  308  PI. 


Tender    (dnid.) 

7  In  t'ourt-D  posit  by  morlgagor  of  morfc- 
gage  monoy -Prop'jr  tiniy  anA  plaoe  for  do- 
posit  of  mortgag'?  ni  jney-Tender  of  ni'jrtgaga 
-Money  m  Court.     4  O  C  387  gdI    1782    P  II. 

Tender  of  rent. 

1  Exoneration  from  libility  to  pay  intet- 
cstS-uit  for  cancoUation  of  putni-Subscquent 
suit  for  rent-Interest  on  arrears  of  rent.  7 
OWN   720    col    93  P  I. 

2  Of  rent-Refusal  -Running  of  inloreflt  — 
Tender  how  k'pt  good  — Deposit  in  court  not 
essential  to  stop  interest  II  G  VV  N  983-6  G 
L  J  273-35  C  34    col  113  P  II. 

Tenure  Holder. 

1  Cultivator  Oesa  act-Cultivating  raiyat- 
Tenure  holder.     5  C  W  N  535  col  77  P  II. 

2  Irredeem  iblo  or  perp-l  ual-Malahar  Liw 
—  Deed,  coristruction  -  Kanom-A  nn  bihavAm 
—Purchaser.  1  M  L  T  290-16  M  L  J  358- 
29  M  501  col  1938  P  I 

3  Of  grovjs-Kesuinpiion  of  grove  pipce- 
meal-Tenuro  of  groves — G rove  Tenure,  inci- 
dent of-Ln.ndlora  and  grove  holder  right,  of, 
9  0  0  109  cjI  1507    P  II, 

4  Under  tenure-Wliethpr  ip^.o  facfo  avoid- 
ed by  sale  of  tbo  estate  for  arrears  c.f  revenue 
—^Appeal  time  for  preparitig  to  commissionei: 
of  Revenue.     6  C  L  J   472    col  43  P  II. 

Testamentary  G^iardian 

1  Removal  ot-When  liis  in terests  are  ad- 
verse to  minor— Testamentary  guardian,  16 
M  L  J  357  col    811  PI. 

Testamentary  Jurisdiction. 

I  Insolvent  Debtor's  Acf-  {IL  and  V-d  Vic.  G. 
42}  Section  40 —Insolwnt.  -  Final  discliargc-^ 
Bond  pay.ible  by  instabnents. 

Before  any  ins'almjnts  payable  under  a 
bond  executed  by  the  defendant  fell  due  lie 
filed  his  petition  to  ba  deoUrod  insolvdnt. 
On  tho  da'te  he  filed  his  second  schedmo  the 
firgt  instalment  had  boconu  due  but  i*;  wag 
not  included  in  tho  amended  schedule  al- 
though it  could  have  been  so  included.  On 
the  date  he  got  his  personal  disohargo  two 
instalments  were  due.  Subsequently  a  rule 
nisi  was  issued  to  show  cause  why  tho  fi:ml 
discharge  should  not  be  granted.  In  I  ha 
amemded  schedule  filed  claim  for  all  the  in- 
stalments was  eiiiclud^d.  Notice  of  applica- 
tion of  final  discliargo  was  duly  terved  on 
the  creditor  who  sued  on  the  bond  on  the 
27th  February  1903.  The  debtor  was  granted 
I  hi8    final  discharge  on  the    Jst  .^pril  190:!. 

Held,  that  tho  suit  must  be  dismiss.:?d 
for  the  discharge  of  the  debtor  waa  a  suffi- 
cient answer  to  the  claim.  It  was  obvious 
that  tho  amount  of  the  liability  in  respect  of 
the  future  iustalments  could  hctvo  been  proved 
and  assessed  in  tho  insolvency  proceedings. 
COWASHA  B  MEHTA  i;.  HOMI  N.  A.  Wa- 
DIA.  6  B.  L.  R.81 
Testamentary  Waqf. 

1  Mahomedan  Law-Marriage-Muta— 
Children  by  :Mamtua  wife -Waqf— \Vill--Tf^a« 
tameutaryWaqf.    2  0  C  115  col.  Ill  V  II. 
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To8tatoi'-j  Intention 

1  C^liami-.ortv  sale  in  rxocution  of  decree 
upon  inortgMgts  cx<3CuL3ci  by  a  holder  o(  life 
inioroRt.  G  O  ('  :U)5.  See  Arrniuian  Christian. 
Thakbust    Maps. 

1  KvickMi(i;iry  vuluo  of-Stalemeut  record 
ed  in  peesenoo  of  parlies— Eficci..  31  U  621 
col.  98U  P  II. 

Thais   Maps.  ^   ^  . 

1  Uelovancy  of— Maps  tliakbust -Entries 
iu-Evidt»ncc -Presumption.  7  OWN  849 
col.  177  r  1. 

2  Value  of -In  proviug  that  a  particular 
laud  formed  part  of  a  permanently  settled 
estate -Thakbusfc  maps  not  conclusive  evi- 
deLce.     V  0  \Y  N  383  col.  177  P  I. 

Thelsadar. 

1  Ej -cmont— Notice  of  ejectment— Lease 
—  Ilighls  of  mortgagor  —  Effect  of  sale  of 
equity  of  redemption  upon — Sale  deed — Ceo- 
Btruotion.     2  0  0  336  col    556  P  II. 

8  Inferior  and  superior  proprietor — Re- 
venue—0  P  l^nd  Ilevenue  Act  1881  S.  50—14 
C  P  L  R  169  col.  615  PI, 


Third  person. 

i   Alleging  receipt  of  rent 
pf    ront— Necessary   party. 
1997  P  II. 


■Suit  for  arrears 
2   O  0    136   ool, 


Tidal   and  non-tidal  rivers. 

1  liruption  of  effect-Gradual  accession- 
Alluvion  and  diluvian  gradual  accession  — 
Char^^e  in  the  course  of  river  within  few 
montlis.  AWN  1905  p  271-28  A.  256  ool 
2144  P  I. 

2  Irruption  of  efiect— Accretion  — Regula- 
tion XI  of  1825  Act  ZVIIl  of  1876-Hiver 
tidal  or  non  tidal.  90  WN  889-7  BLR 
872-15  M  L  J  349-27  A  685  col  2142  P  I. 

8  Irruption  of  effect  -Accretion  — Alluvion 
— Diluvioa  — Rivar  tidal  or  noa  tidal,  2  C  L 
J  185-2  A  L  J  623  0012141  P  I. 

Timber. 

1  Of  particular  description,  grant  of  right 
to  fell— Interest   in    soil  itself    not    granted- 
Grant  of  valuable    forest  rights   no    sale  of— 
Standiug-Moveable    property.     7   0    L  J  152 
col  870  P  I. 

2  Zemindar  generally  owners  on  tenants 
holding— Tenant  has  no  right  to  cut  and  re- 
move such  timber— Zsmindar  not  entitledlto 
interfere  with  tenants.  5  A  L  J  99-A  W  N 
1908  p  51—30  A  134  col  1343  P  II. 


Time. 

1  Admission  of  appeal  after-Application 
for  review- Time  occupied  in  Limitation- 
Discretion  of  court  when  liable  to  review  or 
appeal.     1  L  B  R  1900-02  p  313  col    1726   P  I. 

2  Essence  of  contract,  determination  of— 
Relief  against  forfeiture— Agreement  to  pay 
off  decree  on  a  certain  date-6  C  L  J  176  ool 
308  P  I. 

8  Essence  of  contract— Reasonable.  11  0 
W  N  946.    (See  specific  performaage  No  29, 


Time    (Court.) 

4  Exclnsion  of-Time  requisite  for  ob- 
taining c  )py  of  Judgment  and  deoree-Sufft- 
ciuiit  ciuse      1  0  0  47  col    1736  P  I 

5  Exclusion  of  ccrtait),  in  calculatirg 
period  of  limitation  proscribed  for  a  suit-Due 
diligoiico  and  good  fiith  — Want  of  in  proB«- 
cuting    a  caso.     4  0  0  281    col  1767  P  I. 

6  Limitaiion  —  Suit  to  e-iforce  registra- 
tion—Invalid registration  — Time — Mortgage 
deed-Admis4bility  in  evidence.  4  L  B  JR 
1907  p  88  col  200  P  I. 

7  Limiis,  extension  of  security  and  de- 
posit—  App  al  to  his  ma;esty  in  council  Ap* 
plication  for  admission  [lesioration  to  file  of 
an  appeal  struck  off  for  default.  1  L  B  R 
1900  02    p  329   col    1302  P  I. 

8  Occupied  in  application  for  review  — Ad- 
mission of  appeal  after  time.  1  L  B  R  1900- 
02  p313  col  17'26  P  I. 

9  KtqQisite  for  obtaining  copies  — Decree 
remaining   unsigned.     1  0  G  184  col  1762  P  I, 

10  Sufficient  for  appearance  allowed— Ex- 
parto  procf  udiiJg-Summons  due,  service  of. 
1  L  B  R  1900  02  p  226    col    1449    P  I. 

11  Takon  in  testing  value  of  security  for 
•costs-Piivy  Coui'Cil  oppeals  form-Mortgage- 
bond  of  ijimivable  property-Limitation.  I 
L  B  R  1900-02  p  177  col   1687  P  I. 

Timpani  cess. 

I  Voluntary  payment  for  a  number  of 
years— Implied  contract.  13  M  L  ^J  373  col 
381  P  il. 

Title 

X  Adjudication  of-Pariition  — Application 
for  appeal-Oourt  fees,     4  0  0  289  col  135  P  I. 


Title  by— Estoppel. 

I  Mortgagor  and  mortgagee  —  Duty  of 
mortgagor  to  pay  public  revenue  on  mort- 
gaged land  — Sale  for  arrears  of  revebue  — 
Right  of  mortgagee  under  original  mort- 
gage. 13  M  L  J  129-26  M  385  col  617  P  I. 
Title.colour  of. 

1  Obstruction  to  possession  under  cclour 
of  title— Injanction  — Pact  alleged  by  plain- 
tiff and  not  denied  in  defendants  written 
statement  or  at  bearing  —  Presumption- 
Repeated  violation  of  legal  right— 4  BLR 
534-26  B  735  col  451  P  I. 

2  Conveyed  by  seller  of  goods  of  buyer 
—Title  conveyed  by  seller  of— 81  P  L  R  1902 
-27  P  R  1902  col  351   PI. 

8  Declaration  of  —  Suit  for  value  of 
fruits  illegally  taken  away— No  prayar  for 
declaration- 6  0  W  N  687  col  126  P  I. 

4  Defective— Sale  mortgage— Jurisdiction 
of  civil  court  — Objection  to  Burma  Land  and 
revenue  act -Defective  title— 1  L  B  R  1900- 
02  p  277  P  II. 

5  Entries  in  government  record  not  con- 
clusive proof  of  —  Question  of  title  rasied 
in  a  rent  suit- Suit  for  rent  of  land  occupi- 
ed without  consent  of  landlord— 7  0  C  340 
col  1416  P  II. 

g  Jn  plaintiff,  proof  of  —  Mesne  profits 
—Suit  for  — Proof  of  title  in  plaintiff- Jus- 
tice,   Equity    and  good    conscience— Appli- 
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Title  of  coloar  (Contd), 

cation    of    English    Law.     2    0  G  239    col  938 
P    II. 

7  Intentioa  of  parties  that  title  should 
paes— Whether  —  Waut  o£  eonaidoration  wiM 
prevent  it  from  passing  — iDtontion  of  par- 
ties that  some  though  Dot  what  the  deed. 
4  M  L  T  279  See  sale. 

8  Not  distiuctly  staled  iu  plaiut  or  issue 
—Effect— Speoifio  title  alleged  not  proved  — 
4  M  L  T  314  col  2071  P  I. 

9  Of  eldest  aon  who  has  obtaine  I  his 
one-fourth  share  to  shara  thereafter  in 
the  remaindor  of  the  estate— Budhist  Law — 
1  L  B  R  1900  02  p  50  col  251  P  II. 

10  Of  purohasor  —  Stranger  whose  pro- 
perty is  sold  behind  his  back  without 
authority— Suit  to  set  sale  aside— tale  in 
execution  of  decree— 1  L  B  R  1900  02  p  53 
See  sale  No  73. 

11  Possessioa-  How  far  decisive  of  title 
— EtTect  of  such  orders  — Alluvion,  diluvion 
— Evidence  — Possession —Burdea  of  proof — 
Reports  maps  etc  roferred  to  in  such  order  — 
4  B  L  II  167-6  OWN  386  —  29  G  187-20 
A  24  col  156  P  I. 

12  Possessory— Nature  and  effeots  o£— 3 
B  L  R  246  col  399  P  I. 

13  Possessory —  Nature  and  effect  of  title. 
1  0  L  J  625  col  1093  P  II. 

13  Possessory  — Nature  and  effects —I'os- 
session  as  title  against  all  but  true  owner- 
Even  where  suit  is  brought  more  than  six 
months  after  dispossession— 13  M  L  J  146  col 
893  P  I. 

14  Prescription— Possession  as  usufruo^ 
tuary  mortgage— Title  by  possession  as  usu- 
fructuary mortgagee — Adverse  possessioa  — 26- 
M  72  col  1869  P  II. 

15  Proof  of  title— Suit  against  trespasser 
—  2  O  G  3-See  possession  No  5T. 

16  Proof  of  plaintiff— In  a  suit  for  pes- 
Bession  against  a  trespasser— Possassion-Good 
title  against  all  but  rightful  owner— 9  O  G 
273-See  Right  of  suit  No  171. 

17  I'urohase  at  execution  sale  with 
knowledge  of  defective  — Right  to  refund  of 
purchase  money  —  Warranty  of  — In  court 
sale.    3  A  L  J  819  col  1560  P  II. 

18  Question  of— Givil  Courts—Partition, 
suit  for— Title  of  dismissal  of  objection- 
Appeal.     7  0  0  161   col  1430  P  II. 

19  Question  of— Order  of  Revenue  Gourt 
eoutaining  adjudioatiou  upon— Decree— Ap 
peal— Jurisdiction  of  Civil  Courts,  6  O  G 
872  col  1927  P  II. 

20  Question  of —  Jurisdiction— Appeal  to 
District  Judge.  2  0  C  359  See  Revenue  act 
XVII  of    1876  Ss.  74  and  75. 

21  Question  of  title— Decree— App€al.  4 
O  G  298  col  2021  P  II. 

22  Question  of  proprietary  title  by  whom 
to  be  determined  — DccisioQ  of  assistant  ool 
lector- Appeal.  4  A  L  J  68G-30  A  25  ool  421 
Pli. 

23  Suit  for  declaration  of  titia  to  and 
possession  iu  immovable  property  by  a  ven- 
dee in  actual  possesaiQU.  61  P  K  1908  col 
1911  P  h 


Title  of  colour    {Contd} 

24  To  profits,  proof  of  —  Presumption 
arising  from  iio-i  recctpt  of  share  of  profi'3 
— Advorao  possession  -  Entry  in  the  Kaawai 
—Suflflciout  proof  of.     1  O  G  143    col  CC3  P  If, 

25  Without  Consequential  Ueli-jf,  Dec- 
laratory—  Valuation  of  suit —  Doolaratory 
title.     I  L  B  1900-02  P  I. col  138    P  I. 

Todagriras  aflowanco. 

1  Aitachvient  and  sate  of  execution  C  P  G 
(1882)  S  2G6-G  P  G  L90i  S.  60 -Dombiy  Act 
(VII  of  1887),  S.  5-''  Likely    to   bccom^.   due.   ' 

On  the  application  of  a  decree  holder  ioe 
the  attacbmout  and  sale  of  a  todagiras  allow- 
anof, which  the  judgment-debtor  was  entitled 
to  receive  periodically  from  the  Govorrjmeiib 
treasury,  and  which  was  to  become  payablo 
to  him  during  the  twenty  years  foUowii  ^ 
the  applicaticn,  the  lower  Courts  bold  thaG 
the  life  interest  of  the  holder,  computed  ab 
its  valuation  for  twenty  years,  could  be  at- 
tached and  sold  in  execution  of  the  decrej. 
This  order  vras   reversed  by  the    High  Court. 

Held  that  it  was  clear  from  the  languag^a 
of  S.  5  of  Bombay  Act  VII  of  1887,  that  nob 
the  life  interest  of  the  judgment  debtor  ia 
a  toda  gira&  allowance  but  something  short 
of  it  was  allowed  by  the  Aot    to  be   attached. 

The  words  "  money  likely  to  bccoma 
due"  must  be  restricted  to  the  case  where, 
for  instance,  during  tLie  life-time  of  the 
judgment-debtor,  a  sum  of  money  is  direct* 
ed  by  the  Collecloc  to  be  paid  to  him  on  ac- 
count of  a  todagiras  allowance,  not  immo- 
diately,  but  on  a  date  subsequent  to  the  date 
of  the  order  of  direction  and  the  judgment- 
debtor  dies  before  that  date  and  to  othec 
oases  of  a  similar  character — Under  what  cir- 
cumstances money  is  likely  to  become  due 
on  account  of  a  toda  gir^s  allowauee  is  a 
question  whioh  cannot  be  auswered  exhaus- 
tivelp  and  must  depend  on  the  facts  of  each 
case  as  it  arises.  AAlARSANG  MAVSANQ  y. 
JETHALALi  IMAGA.NLAL,     IQ  B  L  R  1201. 

Tors. 

1  Breach  of  contract  for— JJeasure  of  da* 
mages-With  Local  Fund  Boaid-Impl'ed 
contract  to  keep  road  fit  for  traffio.  2  M  L  T 
194-17  M  L   J  390  col   334  P  I. 

2  Collection  of    uuaathorizad,  in    markeia 
penalty — Construction- Felonious    Aot — Civil 
suit  without  criminal  prosecution.     17  M  L  J 
537—2  M  L  T  461-31    M  53  col  344  P  I. 
Tort. 

1  Abusive  language—No  special  damage  — 
Not  an  aCionable  lorong. 

The  mere  use  of  abusive  and  insulting 
language,  apart  from  defamation,  is  not 
actionable,  irre.-^pective  of  any  special  dam\go. 
The  remedy  of  the  person  aggrieved  m  the 
maj.jriiy  of  such  cases  lies  in  the  Criaiiual 
Courts.  26  C  653  P  15  Bom  L  U  l6i  r -ferred 
to.  JNIAUNG  KYAW  V.  THA  DUN  U,  4  L 
BR  50 

2  Action,  personal  custody  of  childient  - 
DotuMjtiou -Survival  of  uoi  ion -A  baio  neut 
q£   au.it  -  T'Jt La -Dti..Ath  oi     d«Iendaut-Caull- 
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Hualion  of  suit-IIoir.     3  B  L  R  1G7— 25  B  574 
oul   1250  P  I. 

3  Comuiittod     by    Hindu     father  — Decree 
for   damages  against  the  father— Son'a   liabili 
ty  under  tiio  docroa    to    pay  fnihoi*  dobis.     10 
B    L    11297     :52  B    3^8  col    1175  P  II. 

4  C.uitrlbiiiory  negligence— Tori — The  'plain- 
tijj'  sad  Ike  df'fendant  for  compensation  for' 
ill  jury   ca7ised   to  his  lualls. 

It  was  found  that  the  immediate  cause 
of  injury  to  the  plaintiffs  walls  was  the  slag- 
i^atioa  of  Iho  water  and  sewago  let  into 
a  drain  by  the  plaintiff  and  couaequent  cor- 
j;o  ion  and  prossuro  in  the  walls  of  the  plain- 
tiii'.s  house. 

Held  that  since  the  damage  was  contri- 
buted to  by  the  plaintiffs  own  acts  the  suit 
did  not  lie.  THE  KAKUR  MUNle)Il'AL 
CoaNCIL    V,    K.    SRINIVASA    AIYANGAU. 

14  M  LT466. 

5  Daiiiiigu  to  two  persons  caused  by  same 
tortions  act — Right  to  sue  as  joint  plaintiffs 
—  Iri-egularity  not  cured — JMi&jjinder  of  dif- 
f.  rent,  causes  of  actiou.  1  Siud  L  R  181  col 
1284  P  I. 

Q     Def  aviation  —  Tort. 

Law  applicable  — A  suit  will  not  lie  where 
the  damfige  complained  of  is    too  remote. 

Indian  Law  Reports,  16  Cal  159,  2  Upper 
13iumx  Itulings,  100203,  p.  1,  Poll  ck's  Law 
of  Torts,  pp.  28  te  seq. 

Alexander's  Indian  Case  Law  on  Torts, 
4th  Edn.  p.  i)  referred  to.  Ml  TAW  v.  NGA 
KET.    U  B  R  2802  P  L 

7  Dt  J  aviation. 

Held — that  in  a  suit  for  damage  done 
by  a  domestic  animal  it  is  for  the  plaintifi 
to  prove  that  the  damage  done  was  caus- 
ed or  rendered  possible  by  the  defendant's 
negligence. 

Held  aZso— that  the  owaer  of  an  animal 
which  is  trespassing  is  liable  only  for  the 
Oidinary  consequences  of  such  trespass,  i.e. 
for  such  damage  as  the£animal  may  from 
its  nature  be  expected  ^to  do;  and  he  is  not 
liable  for  the  vicious  acts  of  an  animal 
of  an  ordinarily  quiet  nature,  unless  he 
knows   that   it  was  vicious. 

Utper  Burma  Rulings,  1900,  Tort,  page 
7.  Smith's  Leading  Cases,  Volume  I  page  8k7 
refer. ed     to.     MA     fHWE     Ml    v,    KAPILA 

INiJsTrY.    UBB.1905P1. 

8  Defamation. 

JJe/fZ,— that  if  there  be  a  right,  and  if 
theie  be  an  infringement  of  that  right,  it  is 
not  necessary  to  show  that  there  has  been 
aiiy  subsequent  injury,  and  if  the  plaintiff's 
ui  d<  ubted  right  has  been  invaded  he  would 
be  entitled  tto  a  remedy  whether  any  damage 
has  accrued  to  him  or  not. 

Held  aslo, — that  the  principle  ordinarily 
applied  to  actions  of  tort  is  that  the  plain- 
tiff is  cever  precluded  from  recovering  ordi- 
uary  damages  by  reason  of  his  failing  to 
prove  the  special  damage  he  has  lai),  unless 
the  special  damages  is  the  gist  of  the  ac 
tion.     NGA.  MYAT    HMWE    v.    ISGA    YI  MI 

KY\YE.    U  BE  1806  P  8. 


Tolls     (Could.) 

9  Employer  how  far  liable -Death  from, 
accident  dtie  to  negligcncy  of  felloiu  servant — 
Gtvivion  employment—  J uatice,  equity  and  good 
coni>ience— contract— CarrUrs. 

If  an  injury  is  doue  to  any  one  by  the 
negligence  of  another,  and  if  the  person  in- 
jured seeks  to  charge  with  its  consequences 
any  other  tban  him  who  actually  caused  the 
damage, it  lies  on  the  person  injured  to  show 
that  the  circunLaancea  were  such  as  to  make 
soma  other  persoa  responsible.  In  general 
it  is  sufticicnt  for  this  purpose  to  show  that 
the  person  whose  neglect  caused  the  iniury 
was  at  the  time  when  it  was  occasioned  act- 
ing not  on  his  own  account,  but  in  the  coursa 
of  his  employment  as  a  servant  in  the 
business  of  a  master  and  that  the  damage 
i  resulted  from  the  servant  so  employed  not 
having  conducted  his  master's  business  with 
due  care.  The  m'ixim  respondeat  superior 
and  quifacit  per  alium  facit  per  se  apply. 
But  principle  is  opposed  to  the  doctrine  that 
respouriibility  of  master  for  the  ill  conse- 
quences of  his  servant's  carelssness  is  applica- 
ble to  the  demand  made  by  a  fellow  workman 
whan  engaged  in  a  common  work.  It  ia 
immaterial  that  the  immediate  object  on 
which  one  servant^is  employed  is  very  dissi- 
milar from  that  on  which  the  other  is  em- 
ployed. 3  Maeq.  266;  33  LJQB  260  and  4 
Met  49  cited.  Per  Turner  J*  — In  the  absenca 
of  evidence  to  sbosv  that  the  master  has  failed 
to  discharge  his  duty  to  provide  competent 
workmen  and  fit  tackle  and  machinery,  the 
doctrine  of  common  employment  as  estab- 
lished by  the  English  and  American  courts 
may  be  applied  to  restrict  the  employer's 
liability  as  a  rule  of  "justice,  equity  and  good 
conscience."  Whole  recontracts  are  essential- 
ly different  and  are  free  from  ambiguity 
the  established  principl  of  construction  is 
that  each  should  be  construed  irrespectively 
of  the  other  and  that  none  should  be  extended 
beyond  the  intention  of  the  parties.  A  pass, 
therefore,  which  entitles  the  holder  *•  to 
pass  free  by  any  of  the  company's  trains  sub- 
ject to  the  same  rules  and  regulations  as 
other  passengers  "  cannot  be  construed  as 
an  undertaking  on  the  part  of  the  Railway 
Company  to  carry  the  holder  on  the  same 
terms  and  conditions  as  other  passengers. 
It  is  intended  to  impose  an  oblionigat  on  the 
passenger,  not  the  carriei.  Where  a  plate 
layer,  employed  by  a  Railway  Company,  after 
fioialiing  his  work  for  the  day  was  returning 
to  his  head  quarters  in  one  of  the  Company's 
trains  on  a  freofc  service  pass,  and  was  killed 
by  an  acciden  due  to  the  negligence  of  one 
of    the    engine  drivers  : 

Held,  (by  Turner,  J  )  that  the  engine  was 
a  fellow-servant  engaged  in  a  common  work 
and  the  deceased  at  the  time  of  the  accident 
was  a  servant  of  the  company  and  travelling 
on  the  service  of  the  company  ;  otherwise  the 
deceased  would  be  a  mere  trespasser,  and  no 
claim  could  be  brought  against  the  company 
by  his  heir  or  executor  :  (Por  Stuart  C  J.) 
dubitante,  that  as  the  deceased  at  the  time  of 
the  accident  was  neilheic  ensaged  iu  Sii^y  kind 
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of  actual  woik  on  the  line  which  brought  him 
Into  operative  contact  with  the  engine  Driver 
nor  travelling  under  any  engagement  the 
Maxim  respondoath  superior  applied  whether 
the  company  was  acting  per  ahum  of  por  so 
there  must  bo  some  limit  to  the  expression 
common  work  of  the  company.  Semblo  by  the 
full  court  if  the  decased  was  not  engaged  in 
duty  at  the  time  of  the  accident  but  was  bo 
ing  coveyed  gratuitously  gross  negligence 
on  the  part  of  the  company's  servants  would 
render  it  liable  for  the  injury  which  caused 
the  death  of  the  passenger.  MARY  TUN 
TURNER  V.  SINDE  PUNJAB  AND  DELHI 
RAILWAY   COM  PANY.     1  A  L  J  653. 

10  Employer's   liability-Government    ofH 
cial    liability    of  government    tor    committed 
by  Governmet't    servant  —  Seoond  appeal-Go 
vernment,  suit  against.     9  C  W  N  425-1  C  L  J 
355    col  775  P  I. 

11  ExecutioQ  of  decree  for  rent  due-Tnird 
persons   properly    sold    in    execution-Decree 
holder  liable  not  for  negligetica  but  for  wrong- 
ful   act-Whether  third    person    concluded  by  ! 
estoppel.     129  P  R  1908  col  820  P  U. 

12  Injury  done  to  plaintiff's  land»by  re-  | 
tention  of  water  on  defendants  land-Such 
water  not  brought  by  any  ac^  of  defendant 
water  was  not  brought  on  defendants  land 
by  any  act  of  his  but  water  which  flowed  on 
one  portion  of  his  land  for  the  purpose  of 
protecting  another  portion  of  his  land  was 
retained  by  him  and  as  a  result  of  such  re- 
tention damage  was  caused  to  the  land  of 
the  plaintifis    which    adjoined. 

Held,  under  the  circumstances,  that  the 
retention  of  water  on  defendants  land  in 
order  that  it  might  not  flow  to  another  pirt 
is  not  an  act  done  in  the  natural  and  or- 
dinary course  of  the  enjoyment  of  property 
which  would  protect  him  from  being  liable  in 
damages  to  the  plaintiffs  if  iojary  had  been 
done  to  his  land.  23  B  472  D  referred  to. 
3<AMANUJA  CHARIAR  v.  KRISHNA  SWA- 
MI  MUDALl.  8  M  L  T  868  81  M  169 
18     I'fjufy   toithoiU    daviage. 

When  there  is  a  right,  and  there  is  an 
infringement  of  that  right  it  is  not  necessary 
to  show  that  there  has  been  any  subsequent 
injury  ;  and  if  the  plaintiff's  undoubted 
right  has  been  invaded,  he  would  be  entitled 
to  a  remedy,  whether  any  damage  has  accru- 
ed to  him  or  not.  (Injuria  Swo   damno  ) 

The  principle  is  that  the  plaintiff  is  never 
precluded  from  recovering  ordinary  damges, 
by  reason  of  his  failing  to  prove  the  tpfcial 
damage  he  has  laid,  unless  a  special  damage 
is  the  gist  of  the  action.  NGA  MYAT  HMWE 
V.  NGA   Yl.    U  B  R  (1906).    Tort,  9. 

14  Injury  to  person  a  property  by  kicks 
and  attacks  of  horse — Right  of  defence 
of  person  and  property.  AWN  1905  p.  77  = 
2  A  L  J  297  =  27  a  531  col  770  P  T. 

15  Joint  tort  feasors  or  wrong  doers 
Managing  Mtmbur  of  Hindu  joint  family  — 
Joint  right  to  sue  for  tort  -Joint  creditors  or 
claimants,     6  C  L  J  383  col   1751  P  I. 

id     Joint  tort  feasors  liability  of. 
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!  If  the    prime    mover    in  a    wrongful    Bcfc 

has  the  support  of  another,  the  latter  may, 
also,  be  himself  a  wrong. door  and,  in  the  case 
of  sucn  joint  wrongdoers,  it  is  compe'ont  for 
the  Court  to  hold  each  of  them  liable  for 
I  the  whole  damage.  KRISHNAN  KRISH- 
NAN  NAMBURI  V.  THE  DEWAN  OP 
TRA  v^ANOORE.     21  T  L  R  211- 

17     Liability     of    a    minor    for — Covenant 
for  quiet  onjoyment-Tort  — Negligence  minor- 
ity—Houso-Gousisting     f>n'    lijor    one    ab:va 
the  other  occupied     by    different    perbons.     7 
BLR  713  col  1502  P  I. 
!       18     Malicious    prosecution    by    servant  ia 
I  the    interest  of  ^Master —Liability  of  latter  for 
!  damages  — Implied    authority  of  servants.     10 
C  W  N    723  c.l   83G  P  II. 

19  Malicious  prosecution-  Probable  and 
reasonable  cause  -Onues  of  proof.  U  B  ti 
190G  p  5    col  1713  P  II 

20  Masier  and  servant— Execution  of  deo- 
reo  Sala  by  court  of  lower  jurisdiction.  A- 
W  N  1904  p  95   co!.  11  Gl  P.  I. 

21  Master  and  servant  —  Principal  and 
agent-Tenant  — Suit—  Damages  —  Erroneous 
view  of  evidence.  30  0  207  =  7  C  W  N  126  col 
1240    P.  I. 

22  Minor  acts  dona  by  manager  of  the 
estate  of  minor-Damages-Injunctiou — Right 
of  way-Tort— Public  road-Right  of  owner  of 
of  soil-Easement  suit.  31  C.  839  col:  341 
P.    II. 

23  Money  made  over  by  Magistrate 
acting  under  section  68G  Civil  Procedure  Coda 
-Tort  committed  by  Government  servant — 
Government  liability  of — Second  appeal — Go 
vernment— Suit  against.  1  CLJ  355  =  9  C 
W  N    495  col  775  P  I. 

24  Negligence- Ship  oollision-Negligancei 
31  C  3G  col  1882  P  II. 

26  Negligance-Minors-Negligence  in  bring- 
ing water  upon  the  premises-House  consist- 
ing of  sever-il  floor-Tort  leaking  of  water- 
Damages  done  to  occupier  of  floor,  7  B  D 
R  713  col    1502    P  II. 

26  Negligeuce-Raliway  company — oontri- 
butory-Kashly  and  negligently  causing  death 
-Breach  of  general  rules  and  daugering  pas- 
senger safely-LiuQ  clear  and  caution  messago 
system.     32    0  78-8  G  W    N  G45  col    823    P  1. 

27  Negligence— Railway  comaoy — Trains 
overshooting  ihe  platform — Injury  to  pas- 
senger—Damages.  Measure  of.  G  B  L  R  673 
col  .624    P  I. 

28  Ni'gligence-Kailway    Company — Trains 

overshooting    the    platform Invitatiou    to 

alight.     7  B  L  R  119  col  1887  P  II. 

29  Negligence-Vis  major-Neglect  to  pro- 
vide for  ordinary  contn  gencies — Damages 
Measure  of-lnjury  caused  by  execution  of 
powers  given  by  statule-Rigtiti  to  sue.  3B 
L  R  415    col  834    P  II. 

80  Negligence-Vis  Major  Neglect  to  pro- 
vide for  ordinary  contingencies  —  Damages 
Measure  of-Act  of  God  an  execuse- 1 1  junc- 
tion-Practice.    6  B  L  R  899   col  t539  P  11. 

81  Nuisance  contiuuiug-Turcateucd  dam- 
ages-In  junctiou-Perpetual— Trees    overhang- 
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ing    neighbours  land  — Mandatory  irjunction 
SOWN    710-31    G  944  col  453  P  I. 

32  Ordinary  damagjs— Special  damages— 
Bcooverablo  even  if  special  damages^uot  prov- 
ed.    16    CPU  39  col   811   P  II. 

33  Principal  and  agoiit  ~- i- uit  against 
principal  for  uuis  of  his  agOQt.  7  G  W  N  126 
-30   U  207  919    P  I. 

34  Principars  liability  -Illegal  distraint, 
compensvtion  for  —  Liability  of  principaj 
for  wrongful  acts  of  agent— 26  A  48'2--A  W 
N  1901  p  95  col  1811  P  I. 

35  HrivaLe     dofenoo     of    person     or    pro 
pertv    agi\i!)st    the  attack    of   vicioug   animal 
-AWN  1905  p  77  -  2  A  L  J  297       27    A  531 
col  770  P  I. 

36  Procuring  a  breach  of  oontraot  ac- 
tion for  damages  for  —  Knowledge  of  the 
contract  action  for  damages  — Port--8  BLR 
610  -30  B  598  col  831  P  II. 

37  Railway  company  cases  --  Damage 
done  to  occupier  of  lower  floor— Liability 
of  owner -Landlord  and  Tenant  — Covenant 
of  quiet  enjoymeut-?  BLR  713  col  1502 
P    i'. 

38  Servant  delegating  his  authority 
—  Damages  caused  by  act  of  fehe  delegate - 
Liability  of  master— 3  N  L  R  101  col  1728 
P    II. 

39  Suit  against  joint  —  Tort  feasors-- 
Compromise  betvveou  plaintifi  and  one 
defendant  —  Such  compromise  no  bar  to  a 
decree  against  the  other  defendana — A  W  N 
1908  p  190  col  496  P  11. 

40  Whether  action  for  liable  or  slander 
will  lie  against  accused  persons  defending 
themselves  —  Whether  reply  to  notices  of 
action  are  privileged — Libel — Defamation — 
18  M  L  J  353— M  L  T  222—31  M  400  col 
890    P  il. 

41  Wronful  attachment  of  partnership 
property— Right  of  individual  member  to 
Bue    for  damages^  2  S   L  R  26  col  2033  P  II. 

42  Wrouful  letting  out  of  water— Or 
dinary  and  spe^.ial  damages— U  B  R  1906  p 
9— See  8  No  supra. 

Tort-feasors. 

\  ('ontributioa--Bona  fide  claim — Joint 
wrong  doers— Suit  for— Joint  tort-feasors— 
SOWN  393  col  638  P  II. 

2  CauLribution  --  Wrongful  posse  aion  — 
Joint  wrong  doers  —  Tort  feasors.  GCWN 
88  col  038  P  II, 

Tout 

1  Court  competent  to  declare  --  Punjab 
Courts.  108  P  L  R  1901—5  P  R  1902  col  512 
P  I. 

2  Deolariitg  person  to  be^-District  judge 
to  take  evidence  himself  — Power  to  direct 
Muusif  Lo  take  it— Opportunity  to  show 
cause  — Procedure  when  Muusif  suspLots  a 
person  to  be  a  tuut.  12  0  W  N  843  oel  1556 
P  11. 

3  District  judges  jurisdiction  to  prohibit 
entrance— L'  gal  pr-iciitioDLrs  -Touts— Appli 
cation  to    have  persons    declared    as  tcuts-- 


Tout     {Co7itd,) 

Operation    of  order  limited  to  aessiong.     26  M 
596-13   M  L  T  272  ool  511  P  I. 

4  District  magistrate  declaring  a  peraoo 
to  be  a-Procodure-Personal  injury-Necessary 
opportunity  to  ah»w  cause.  12  J  W  N  842 
ool  1560  P  II. 

5  Order  declaring  certain  persons  to  be — 
Application  cto  Division  bench— Whetheic 
bench  competent  to  dispose  of  application, 
AWN  1908  p  279  ool  1567  P  II. 

Tower  of  silence  ■ 

1  Grant  of  land  for,  within  cantonment 
limits  — Subsidiary  force  — Location  of  British 
troops  in  native  states— Grant  of  land  for 
parsi  Tower  of  silence.  12  C  W  N  465  ool 
1329  P  II. 

Towns. 

1  Custom-Preemption— Delhi,— Gali  Bat- 
asha  -  Gustom-Pre  omption-Houses  —  Towns 
—Vicinage— Superior  right,  7  P  L  R  I90a 
—  17  P  R  1903  col  815  P  II. 

2  Meaning  of  Town  — Interpretation-Ur- 
ban land  included  within  the  limits  of  a 
municipality -Pre  emption— Suit  for.  7  0  0 
74  col  1376  P  II. 

3  Town  and  village  Lands  Act  ^Lovneif 
Burma)  Act  IV  of  1898  See  ool.  320  to  321 
P.    II. 

TracK  rent. 

1  Payable  by  the  Bombay  Tramways 
company  to  the  corporation  of  Bombay  after 
purchase-Duration  of  payment-Notice  vali- 
dity of.  9  C  W  N  337-28  B  502-5  BLR 
739  col  195  P  II. 
Trade 

1  Trade  protective  society  business  if 
conducive  to  public  welfare— Volunteering 
of  information.     12  G  W  N  105a  col  2161  P  I. 

Trade  custom. 

1  Kakchi  adat  system— Kabalaa  betweea 
agent  and  dealer—  Brokers  gale  agent  and 
bebtor.     7  B  L  R   213  col  739  P  11. 

2  Pokhi  adat  — Right  of  the  pakka  adatia 
— Custom  of  trade  in  Bombay.  7  B  L  R  57 
ool  740  P   IL 

3  Principal  and  his  oonstilsuent  — Sale  and 
purchase  in  accordance  with  the  constitu- 
ents instructions  — Balancing  and  adjusting 
of  the  first  contraot.  7  B  L  R  165—29  B  291 
ool  741  PII. 

Trade  marls 

1     Trade  mark.    Infringements  of. 

As  soon  as  a  trade  mark  has  been  appli- 
ed in  the  market  as  to  indicate  to  purchasers 
that  the  goods  to  which  it  is  attached  are 
the  maijufa3ture  of  particular  firm  it  be-* 
comes  to  that  extent  the  property  of  that 
firm.  The  actual  length  of  time  it  has  been 
employed  is  not  an  important  ingredient  pro- 
vided it  has  hean  used  long  enough  to  render 
it  probable  that  a  reputation  in  the  market 
had    been     acquired. 

The  acquisition  of  an  exolusive  right  to 
a  mark  or  name   ia  QonneotlQu   with  &>  ]^ar* 


{     2493    ) 


DIGEST  OF  CIVIL  CASES 


(     2404     ) 


Trade  mark    {Contd,) 

ticul.ir   arlicle    of   oninmorce    cannot   entitle 
the  owner    of  that    right  to    prohibit    the  use  i 
by    others    of    such    mark    or    name    in  con 
noctiou     willi    goods    of    a    totally     dificicn'  1 
character.        THE     BADISOHE      ANILINE 
AND  SODA  PABRICK  v.  TEJPALL  GODOO  - 
6  BL  R1025 

2  Camel   heir    beUing-Secondary    signifi    [ 
cation  — Acquisition    by    use    of  — Rumedy  — 
Injunction  — Burden  of  proof-Special  damage 
or  deception  u*  cossity  of  prove,     9  C  W  N  281  i 
=  32  C  401  col  316  P  IL 

3  Counterfeit,   resemblance  intentional  or  I 
Bccidental  — Detention  of  goods  ly  colvetor  — 
Documents  tendered  do-benne,  esse  — Wltoess 
refro.-hing  money  by  djcument,  efleot  of.     10 
0  W  N  107  col  794  P  L 

4  Defendant  infringing  certain    combina 
tion  of  letters,  designs  and  numerals  as  form 
ing    plaintif!     trade     description — Exclusive 
right    of    plaintff    by   user.     4  M  L  T  366   col 
1782  P  II. 

5  Firm— Partners  right  to  use  the  trade 
mark -liight  of  seller  of  goods  to  manufac- 
ture—Bight of  partner  of  firm  to  use  — Repu 
tation  of  manufaoLurer.  7  B  L  B  272  col  col 
2029  P  II. 

6  Injunction  against  infringement  of  — 
Appeal  to  privy  couLcil  —  Valuation  of  appeal 
—  Question  of  competency  of  appeal  to  be  de- 
cided by  local  Court.  10  C  W  N  7-15  M  L  T 
461  col  2182  F  II. 

7  Injunction— Trade  mark—hifrmmentof 
— Injunction. 

Held,  that  the  foundation  of  suits,  where 
the  plaintiffs  charge  the  defendants  with 
palming  of  their  own  goods  on  the  unwary 
public,  is  misrepresentation  to  the  public 
or  deception  of  the  public. 

Secondly  — That  ihero  is  no  monopoly  or 
exclusive  right  to  the  use  of  any  words, 
letters,  animals  or  devices  such  as  exist  in 
copyright  or  patents. 

Thirdly  — That  there  is  no  monopoly  in 
names,  etc  ,  which  merely  indicate  the  qua- 
lity or  description  of     goods. 

Fourthly— That  although  no  protection 
can  bo  granted,  if  the  devices  merely  it)dicato 
quality  or  description  yet  such  protection 
Will  be  granted  to  the  plaintiffs  if  they  estab 
lish  that  the  particular  device  indicates 
not  merely  the  quality  or  description,  but  the 
plaintiff's    manufacture. 

Fifthly  — That  words  and  devices  which 
may  indicate  quality  and  description,  may 
at  the  same  time  also  indicate  the  plaintiff's 
manufacture. 

Sixthly — That  if  once  plaintiffs  establish 
that  the  particular  device,  be  it  words  or 
letters  or  animals,— Whatever  that  device 
may  be— It  the  plaintiffs  oace  establish  that 
the  device  indicates  the  pliiutiff's  manufac- 
ture, so  that  »uy  one  seeing  the  device  upon 
thojarticle  would  be  justified  in  concluding 
that  he  is  purchasing  goods  of  the  plaintiffs' 
manufacture,  then  the  Court  will  protect  the 
plaintiffs  against  not  only  the  use  of  that 
particular    device     but     against     auy   imi- 


Trade  marh    {Contd). 

tation  of  that  devic*.  whicn  imitnMon  is 
likely  fu  cause  deo-^pt.ion  to  th  •  pubhc.  THE 
B\n!ft'Hl<:  ANILINE  v.  F^HBENF\B• 
HI  KEN    B^YER,    6  B  L  II  407 

8  Injunciijii  —  Imporicr  -  Reputation  of 
import  r  -I  njn.ictiou  --  Exporterf?  mirk— S'ala 
of  similiar  goods  by  others  Tradi-  mark- 
Importers  right.  3  B  L  R  1  -25  B  433  col 
165  P  I. 

9  Injunction— Imitation  of  others  labels 
Right  to  restrain  infringement —  Eqiuty 
mvxim  -Trada  mirk— lujuiiotioo.  3  B  L  R 
220  col  1834  P  II. 

10  I'ljunclion,  — T^iiil  bond — Forfeiture  of 
bond—Teims  of  bond — Evidence  to  explain 
terms 

Whore  the  petitioner  wa  rolca-el  on 
bail  pending  the  d  ^cisio'i  of  his  petition  for 
revision  against  his  onviction  under  section 
409  IPO  and  th'j  bail  bjnd  execut.d  by  hia 
surety  pro vidcd  that  petitioner  fch-ll  ati»nd 
before  the  Chief  (>ourt  on  the  day  or  days 
thati  he  may  b^  ord-^red  tlieiefor  in  order  to 
prosecute  his  oise  in  obedience  to  the  order 
of  the  Court,  and  in  cisp  of  his  making  de- 
fault therein,  the  surely  boiid  himself  to 
forfeit  the  sam  of  Rs.  2,500,  and  the 
petitioner  failed  to  surrender  to  his  bail 
after     the    decision  of  his  petition  :  — 

Held,  that  the  surety  vouched  for  the 
nppearai  ce  of  the  petitioner  only  on  the 
dates  he  might  be  ordered  to  attood  in  order 
to  prosecute  his  case  which  moans  the  dates 
fxed  for  its  hearing.  In  the  absenc*}  of 
notice  to  the  petitioner  that  he  should  re- 
main in  attendatico  until  his  appearance  was 
dispensed  with  the  surety  committed  no 
breach  of  his  bond  when  the  petitioner  dis- 
appeared without    the    leave  of  the  Court. 

A  bail  bond  must  bo  interpreted  with  re- 
ference to  its  own  lat  guage  if  it  is  plain  and 
no  external  evidence  will  le  admitted  to 
explain  its  conditions  EMPEROR  u.  NATMU 
RAM,  55  P  L  R1903. 

11  Interim  injunction  when  may  be 
granted — Trade  mark — Infringement  of.  8  G 
W  N  151  col  2027   P  II. 

12  Name  indicating  manufacturer  true 
discription  of  article  sold — Tjir.i'tation- -Ten- 
dency to  dcce'vo —Trade  mark  de^criptivo  of 
goods  of  another  person.  9  C  W  N  281  col 
316  P  II. 

13  Passing  of  goods — Evidence  *of  intent  — 
Deception. 

The  ordinary  principle  applied  to  passing 
off  cases  is  that'*  no  ^body  has  the  right  to 
represent  his  goods  as  tho  goods  of  somebody 
elsa.»'  (1896)  A  E  199  F.  In  suit  to  restraiu 
the  trade  mark,  if  the  defendant's  goods  oa 
the  face  of  them  are  calculated  to  deceive,  evi- 
dence to  prove  the  intentun  to  deceive  is  in- 
admissible as  being  unnecessary  the  "rule 
being  that  a  man  must  be  taken  to  have  in- 
tended the  reasonable  ai  d  natural  constqu- 
ences  of  his  own  aclb."  The  defendant  adopt- 
ed a  trade  mark  identical  with  that  of  the 
plaintiff,  which  trade  mark  was  calculated  to 
deceive  and  there  was  eviduuce  lu  ehuw,    thati 
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Trade  in.\rK    (Contd.) 

Bomo  porson  was  aoJually  docoivod,  held,  tho 
plaintiff,  was  ontitled  to  sucotied  witliouL  a 
iieucssiLy  for  him  to  provj  an  inieiiLioii  lo 
deoaive  1  ch  893  F.  and  to  obtain  an  injunc 
tioii  1  oh  1:35  and  1  oh  211  roforrod  to  MUMA 
LAL  SEllOWJEE  v.  JaWALA  PRASAD, 
35  C  311. 

14  Prior  user  by  owiiRr  in  Sotland—Kff  ct 
0/  such  user  OK  right  to  exclusive  user  in  India 
by  persons  other    than  siicJi  oivner. 

A  claimed  that  he  liad  the  sole  right 
of  importing  into  INIadras  umbrellas  bearing 
a  certain  trade  mark  and  sued  to  restrain 
B  from  importing  and  soiling  umbrtellas  bear- 
ing a  similar  trade  mark.  The  defendant 
pleaded  that.  A  was  not  tho  importer,  that 
tho  trade  mark  belonged  to  0  in  Glas 
gow,  who  supplied  the  umbrellas  to  him, 
that  the  similarity  of  the  trade  mark-s  was 
not  calculated  to  decoivo  and  that  the  plain- 
tiff could  nob  lawfully  claim  the  use  of  the 
trade  mark. 

Held,  (I)  the  prior  use  in  Scolland  did 
not  justify  the  Scotch  firm  and  the  defen- 
dant in  claiming  that  plaintiff's  usar  of  tho 
tvade  mark  was  illegal  or  otherwise  than 
an  exclusive  user.  8  >I  149  dist.  — EBRA- 
HIM    CURRIM  u.  ESS  A  ABB  A  SaIT,     2i  M 

163- 

15  Property  in — Exclusive  right  to  use 
trade  description  — Passing  ofl  action,  elements 
of — Admissibility  of  opinion-Evidence.  15  M 
L.  T  45  col  187  P  I  ana  1723  P  II. 

IS  Property  in  — Remedy  against  infringe- 
ment of —  Registration  in  England —  Imica- 
tioQ  addition  of  devicers  —  Want  of  piteut 
for    speciality.     98  P  L    R  1902    col  1341   P  II. 

n     Whether    forms    assots    of    partuarship 
business — Minority,   effect    of--D.ssolutiou  of  I 
partnership    business  — Unrealistd    assets  out,    ! 
standing   at  the    time  of    suit.     9  0  W  N    537  : 
col  1749    P  I.  I 

J 
Trade    Name.  I 

I     Partnersnip— Dissolution — Right     of     a  1 
member    to  carry  on    the    firm  under  the  old  \ 
name— Injunction  Good    will.     5  B    L  R    545 
col  1344  P  II. 

Trade  restraint.  j 

1  When  granting  relief  ceases  to  be  ap-  , 
propriate--Expiry  of  period  of  agreement—  i 
Practice.     7  B  L  R  107  col  1346  P  11. 

Trade  usage 

1  Contract— Trade  of--Brokerage,  usage  of 
trade — In  what  circumstances  court  may 
assume.     3  L  B  H  1905  p  41  col  739  P  II. 

TralSc     superintendent     of    state 
Railway- 

1     Suit    against — Traffic    superintendent  of 
state  Railway  had— Suit   against  government 
— Secretary   of   State    to  be  sued  in  suit.     4  O 
C  133  col  1)96  P  I. 
Trailer  cars. 

1  Whether  vehicles  with  springs  propel- 
led by    electricity     withia   the  meaning   of 


Toiler  cars    (Contd) 

tho    words    as  used    in  Madras   city.     18  M  Ij 
J  149  col  1650  F  11. 

Trains. 

1  Overahootiog  the  platform-- InvitaLioa 
to  alight -Liability  of  Railway  Company,  7 
BL  R  119  col  1887  P  II. 

Tramway   Company. 

I  Bjmbjy — Purchaso  of  the  Tramways  by 
tho  Corporation — Date  of  purchase — Agree* 
mont  by  corporation  with  third  porson  for 
funds  to  effoct  purchase  and  for  working  the 
Tramways  after  purchase.  9  0  W  N  337  col 
195  P  11. 

Transfer. 

1  By  Benamidar,  when  not  voidable  — No- 
tice of  Bonami,  purchase.  4  0  G  192—3  B  R 
104  col  565  P  I. 

2  By  Hindu  reversioner  in  his  interest  in 
inheritance — Actionable  claim — Misjoinder  of 
parlies  and  causes  of  action.  Transfer  of  pro- 
perty Act  IV  of  1882  S.  130. 

N.  S.,  the  owner  of  an  estate,  wa3 
succeeded  by  his  widow  atid  on  the  widow's 
death  her  daughters  by  N.  S.  obtained  pos- 
session of  the  estate.  B.  the  cousin  and  uer- 
est  reversioner  of  N.  S.,  sold  a  fci.K  annaa 
share  in  tho  estate  to  two  persons  for  a  cer- 
tain sum,  and  he  and  his  vendees  j)intly 
brought  a  suit  against  the  daughters  lor  tha 
possession  of  the  estate  of  N.  S.  This  sale- 
deed  was  duly  registered  and  recited  that 
he  had,  by  inheritance,  acquired  a  right  to 
the  estate  left  by  N.  S,  upon  the  death  of  hia 
widow;  that  his  daughters  had  illegally  taken 
possession  of  the  estate;  that  it  was  neces- 
sary that  he  should  sue  for  its  recovery 
and  that  he  had  not  suffioiant  means  to  in- 
stitute and  conduct  the  suits;  that  he  sold 
absolutely  a  G  annas  share  m  the  estate  to  the 
vendees  for  a  certain    sum,  &o  ,  &c. 

Bald,  that  there  was  no  misjoinder  of 
parties  or  causes  of  action,  and  that  though 
B.  was  not  in  p  JEses^iou  of  the  six  aunas  share  ■ 

he    was   competent    to    convey  that   property         ^ 
to  third    person. 

Held,  that  the  sale  of  the  six  annas  share 
in  favour  of  tho  vendees  was  not  the  sale 
of  an  actionable  claim  within  the  meaning 
of  section  130  of  Act  IV  of  1882,  MaTA 
PRASHAD    V.    MUSAMMaT  AUDAN  KUAR, 

30C215 

3  By  tenant— Landlord — Mesne  profits — 
Agricultural  years.  16  0  P  L  R  1  col  1738 
P.    II. 

4  By  way  of  mortgage — Inheritance  Mort- 
gagee's right  in  Talukdari  estate.  1  0  C  S.  36 
col  1965  P  II. 

5  Certificate  of  report  of  interest  in  a 
Revenue  holding— Payatpaing.  1  L  B  R  1900 
—02  p  260  col  692  P  11. 

6  Conditions  under  which — By  absolute 
accupancy  tenant  of  his  holding  can  ba 
avoided.     4  N  L  R  45  col  867  P  II. 

7  For  illegal  purposes  —  Illegal  purpose 
never  carried  out — Right  of  vendor  or  hia 
heirs   to  recover  property  traQsferred--Uoa- 
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Transfir    (Contd.) 

dition  for    exorcise    of    right-Burden  of  proof 
ill  Buch    a  case.     4    N  L  U    '26  col.    1073    P  II. 

8  For  illegal  purpos'^  not  carried  into 
exocatioa  — '  ^uotraot  to  Bell  by  transferee- 
Suit  for  spociflo  performance  of  cjntract  — 
Right  of  the  transferor  to  resist  suit  on  the 
grouud  that  trausfei:  was  benami.  3  M  L  T 
245  col   20  P  II 

9  Husband'8  debts—Wife  satisfying  them 
in  his  life  timo — Voluntary  payment--Tran3- 
fer  of  husband's  property  after  his  death  - 
Transfer  not  for  payment  of  debts  not  bind- 
ing on  heirs— Equity —  Liability  lo  pay  tbe 
consideration  money.  5  A  L  J  33y  =  30  A 
352  ool    1166  P  II. 

10  Of  appaal  by  District  Judge  to  Sub- 
ordinate Judge.     6  O  0  101  ojl  429  P  I. 

11  Of  appeal  —  Power  of  District  Judge  to 
transfer  peudijg  and  part  heard  cases  to 
additional  District  Judge.  32  0.  875  col  ; 
787    1'.   I. 

13  Of  appeal— Valuation  of  suit.  215  P  L 
R  1908  col  2144  P  II. 

18  Trausier  of  case  by  High  Court  from 
Presidoucy  Small  Cause  Court.  7  B  L  R  143 
col  1063  P  I. 

14  Of  case  court  to  ivhich  a  transfer  can 
he   made. 

Where  a  court  has  pawer  to  transfer  a 
case  from  the  file  of  another,  it  can  transfer 
it  only  to  a  court  which  otherwise  under 
the  law  has  jarisdiction  to  try  thecase.  BHAG* 
WANDAS  V  JEDU.    4  B  L  R  970  at  972- 

15  From  Aden  coun  —  Superintendence 
of  High  Court.     27  B  575   ool  1121  P  II. 

16  From  Civil  Court  exorci&ing  Small 
Cause  Court.    83  I*  a  1903  col  1063  P  I. 

17  From  Mumlatd.ii's  Court— High  Court 
— Power    of. 

The  High  Court  has  power  to  transfer  a 
Buit  from  ODe  Mim'atdar's  c^urt  to  another 
Mamlatddir's  couct.  BHAQvWANDAS  v 
JEDU.    4   BLR970 

18  Grounds  for  transfer  of  case.  88  P  R 
1903  col  1062  P  I 

19  Part  hoard  case  from  District  Court 
to  sub  court  — Jurisdiction.  26  M.  595  col  : 
1469  P  II. 

20  Part  heard  caso  -  Jurisdiction  — Power 
of  District  Judge  to  transfer  to  Subordinate 
Judge.     AWN  1902  p  00  ool  10G4  P  I. 

21  Part  heard  case  -Rotranater  — Tempo- 
rary injunction.     10  0  W  N    12  col    1065  P  I. 

22  Part  hoard  case  -Jurisdiction  of  Dis- 
trict  Judge.     32  C  875  col  787  P  I. 

23  l-'ait  hoard  case— High  Court's  power 
to  restrain  Small  Cause  Court  from  procaud- 
iug  with  the  claim.  9  0.  W  N.,  748  ool  ; 
1445"  P  I. 

24  Partition  case  —  Court  of  Judicial 
Commissioner —  Jurir-cliction  of  Revenue 
Court.     7  O  0  142  col  1396  P  II. 

Transfer  of  cause. 

1  Plea  in  defeuco  that  transfer  is  invalid 
whether  avails  in  subsequent  suit  by  de- 
fendant. 17  M  L  T  220-2  M  L  T  350-  30  II 
351   col  1808  P  I. 


Transfer  of  cattae    (Cmld.) 

2  Powor  of  District  Ju  l-^o  to  transfer  a  ca39 
wiLlidra.vn  by  hi-n  from  :mb  ordina'.o  ''uurb 
t)  Ins  ow'i    (ilo.      10  •:  W  N    902    col    791    !^  I. 

3  Powrfu  rolaLiug  to—  oartof  Liu  Ko.-ii- 
doat  of  Aden  •  High  Court-Superintendence  — 
Charter —Transi'-^r  of  case.  5  '-  L  J  5—10  0 
W  N    185-3  A  L  T  53  col  189  P  II. 

Transfer  ofchaace   of  an  heir 

1  App^jaronf,  Validity  of  Mutation  of 
names  or  transfer  of  pjsie^sion  coinit  pasa 
title,  where  ingist-.-red  deed  is  required.  11 
O  C  301    col    995    P  II. 

Transfer  of  Civil  Case 

1  Of  Civ.  lease  Irregularity  not  cured  — 
Transfer  of  caso  — ArguniantT  by  pleaders  — 
Judgraant  without  heai  i    g  piaHdors  of  pvr'iea 

-  Illegality.     5   P  L  LI  1905-91  P  U   I'JJt    col. 
1237    P  II. 

2  Of  civil  caso-Ju  li^e  personally  interest- 
ed in  suit  in  his  court.  2  L  B  R  1904  p  231 
col  1063  P  I. 

3  Of  decree— Passed  by  mu  laiil  ex-3rci3ing 
jarisdiction  as  Small  Cause  Court-Tfan-fer  to 
regular  side  of  Court  f  )r  cx-'cution  —  Appaal 
against  ordord  m  ide  after  transfer.  3  L-"  L  H 
1905    col    772  P  I. 

4  Of  decree- -Fresh  certificate  of— Juria- 
diction  of  court  to  which  decree  is  tra*nsfer- 
red    for  execution  — Decree  affirmed  in  appeal 

—  Continuation  of  proceedings.     4  0  0  333  col 
1405    P  II. 

5  Of  district  Sambalpur- Act  VII  of  1905- 
Act  II  of  190 1- Act  Xllof  l8Sl-Act  I  of  1H68- 
Act  X  of  1897 -Pending  proc&eding-Appeal- 
Hgh  Cour t- Judicial  Commissioner -C  P  Jdris- 
diciidn. 

A  suit  being  decided  by  the  Subordinate 
Judge  of  Sambalpur  on  the  8lh  September, 
1905  an  appeal  was  preferred  to  the  District; 
Judg)  on  the  17th  OcLob^r,  1905.  'Meanwliilo, 
the  Proclamation  No  2333  of  1905  by  which 
Sambalpur  was  transferred  from  the  Central 
Troviaces  to  Bengal,  camo  into  force  on  tiia 
16th  October,    1905 

Ildd,  that,  whether  the  suit  be  deemed 
as  a  ponding  procaodiug  on  the  lOth  Oc  )ber, 
1905,  or  not,  the  appeal  from  Ihi  decree  of  the 
District  Judge  lay  to  the  Calcutta  High  Court 
and  not  to  the  ourt  of  the  Judicial  Commis- 
sioner of  the  Central  Provinces.  3  C  662  1(» 
C  267  referred  to.  MUS3  ^>I  \T  H  \U  V  lUTI 
V.    SATYABaDI    BICMXII    .     5   OLJ    550  = 

310  636  (on  review  from  34  C  223  = 
5  C  L  J  .92) 

7  of  entire  share-Meaning  of  Mortgage  of 
land  part  of  which  subscqusatly  trauaferied 
by  mortgagor  to  another  person— Khudk  ishb 
land  transfer    of.     5  O  C    170   ool    1948    P  II. 

8  Of  holding  by  ordinary  tonant-Tonant- 
Tenancy  possession-Civil  suit  by  lardl-rd  for 
poessesslon  of  ordinary  holding  barred-Land- 
lord's remedy.     16   C  P  L  R  1903  p  135  col  373 

9  Of  holding  landlord  and  tenant-Sepa- 
rata holding-Hont-Tenant-Consect-Landljrd 
--Transfer-Sale-Separate  holding-Purchaser. 
15  G  P  L  U  37  ool    1545  P  H. 
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Traiibtcr  of  Civil  Caso    {Contd,) 

10  Of  holding— Mpstio  profits-  Laodlord- 
TraDsfer  ol  a  holding-EleoUon  to  a^oid  trans- 
f«rof  holding.     14   C  P  L  11  120  col  1543  P  II. 

11  Of  Iijum  laid  -Validity  and  effect  of— 
Subsequont  enfranchisement  effect  of-Tranfl 
far— Validity  of  transloi-ValidiLy-Vondoo  and 
vei  dor.     3MLT   243-18  MLT  247  col  937 

pir. 

12  Judge  -  Transfer  of-Propoiy  of   reopen- 
iog  questions  already  decided  — Mortgage — He 
deuiplioo- Di-cree  interpretation  of    account- 
iug.     41    P  L  R  1908-42  P  W  R  1908   col  1414 
PI. 

13  Of  Judge  S  199 -Judgment^  written  after 
Judge    transferred.  ' 

Held,  that   a    Judge   -who  heard    the   eyi-  \ 
dence  in  the  case  is  entitled,  under    S    199  of  | 
tile    Code    of    Civ.     Procedure,     to   write    his  i 
judgment  and  send  it  lo  his  successor  for    de- 
livery,   although   the    judgment    was    written 
by  him  after    he  left    tiio  judicial    post  which 
be  was  occupying  when  he  hoard  the  case,  (d) 
11  0  W  N  501,    34  0    293,  approved  ;    7  B  L  R 
951    9    W    R.l,    and    17    W    R   475    referred 
to.     SATYENDRA  NaTEI  ROY  CHOWDHRI  i 
V.    SRIMATI  TflAKURANI   KASTURA  KU- 
MAR^    GHATV^ALIN     AND    ANR      AND 
LALA    BHIJ   BEHARI  SaHaI  v.    SRIMaTI 

thakurani  kastqra  kumari  ghat-  1 
WALIN.    12  G  W  N  632  (F  B)  =  7   C  L  J 
666  =  4  MLT  83-35  C  756. 

Trnsfer  of  land  lords  interest. 

1  Notice  by  transferor,  effect  of,  on  teDant 

—  Payment  of  rent.   7  C  VV  N  454  cul  126  P  II. 

2  Of  mortgages  right  to  a  third  party-Com- 
promise   of  relating  to    immoveable    property 

—  Judicial  proceedings.  6  0  0  362  col  466  P  I. 
S     Of    mioveable    grantee     under    contract 

having    no  right    to     soil    obtains    rights     to 
fell    trees— No  stipulation  for    beoeficial     use 

of  soil —  License      to     entry    and  lake     trees 

away.     7  C  L  J  152    col  457  P  I. 

Transfer  of  non  transferable   hold- 
ing. 

1  Continuance  of  possession  in  the 
tenant— Ejectment— Transfer  of  non-trans- 
ferable holding— Landlord  not  entitled.  9  0 
W  N  379  col  925  P  II. 

Transfer  of  occupancy  holding'. 

1  Fraud  claiming  higher  rent  does  not 
amount  to.     8  0  W  N    172  col  158  P  II. 

2  Of     occupancy    holding  — Nou-transfer- 
able  by  local  custom  or  usage  not  void-Bind 
ing    on    the    parties    and    person     claiming 
through  them— Voidable   only    at  land  lords. 
12  G  W  N  1086   col  1943  P  II. 

3  Of  occupancy  and  mokarraridari 
holdings-Custom— Preemption.  41  P  R  1905 
—16  P  L  R  1905  col  805    P  II. 

4  Of  ownership,  evidence  of — Redemp- 
tion— Suit— Mortgage  deed  oontainingclause 
for  forfeiture  and  property — Transfer  of 
possession-Burden  of  proof.  1  L  B  R  1900  02 
p  215  col  312  P  II. 

5     Transfer  of  part  heard  appeal. 
A  Distxicti  JudgQ  is    uqI   ^uthoiizgcl     to 


Transfer  of  occupancy  holding 

(Contd.) 

transfer  to  a  Subordinate  under  him  an  ap« 
poiil  which  ho  has  partly  heard  himself. 
VENKATaRaMANA  BHATTA  v.  badara.- 
YAN    BHATTA,     M  L  J  1901,    P  433- 

Transfer  of  pendlngr  case- 

1  Power  ol  DiBtrict  Judge  to  transfer 
peding  and  part  heard  cases  to  additional 
District   Judge.     9  C  W  N  705  col  787  P  I. 

2  Of  property-  Before  final  decision  of 
caso-ConlentJous  proceeding -Transfer  of  r-e- 
versionary  rights  is  illegal.  19  P  L  R  1904  col 
1167  P  I. 

Transfer  of  property. 

1  lu  complete  transfer — Intention  not 
carried  out— Neutral  party.  5  0  W  N  217  — 
24  M  377   col  679   P  II. 

2  Registration  of  a  document— Considera- 
tion that  transferee  should  give  daughter  ia 
marriage-Marriage  not  taking  place,  effect  of, 
M  L  J  1904  p  493     28  M    124    col  587  P  I. 

3  Sufficiency  of  discription  of  property 
persona  desiguata-Gift  to  an  alleged  adopted 
son.     11  M  L  J  27    col    1182  P  II. 

4  Trausterur  not  in  possession-Necessity 
of  delivery  of  property  to  complete  transfer- 
Transferors  title  doubt  ful  and  in  question  — 
Validity  of  transfer.  3  0  0  265  col  408  P  I 

5  Vendees  right  to  sue  for  failure  of  con. 
sideratiou  or  for  moi  ey  bad  and  received 
under-Vendors  title  defective  --'Conveyanoa 
executed-Covenant  for  quiet  enjoyment,  i 
BLR   571-26    B    570    col   1855    PI. 

Transfer  of  property  Act  IV  of  1882. 
See  Act  IV  of  1882.     Transfer  of  property 
Act.   cols  552  to    733  P  I. 

1  S.  2-Tenure— Non  permanent  if  trans- 
ferable—Effect  of.     7  C  L    J  553    col   93  P  II. 

2  S.  6— A  Hindu  reversioner  alienating 
his  reversionary  interest.  AWN  1908  p  28i 
col  1274  P  II. 

3  S  6  (a)  -Recital  in  a  deed— ESect  on  col- 
later£.l  action— Transfer  of  chance  of  an  heir 
apparent,   invalid.     HOC  301    col  995  P  II. 

4  S.  6  (a) -Widow  suing  for  declaratioa 
of  her  absolute  ownership  under  husbaud'a 
will.     18  M  L  J  469  col  489  P  II. 

5  Ss.  19,  21  — Agreement  inadmissible  — 
Oral  evidence  barred.  8Ji  P  R  1908  col  2025 
P    II. 

6  S.  41— Suit  for  pre  emption— Decree  for 
forclosure.     11  0   0  26  col   2148  P  II. 

7  Ss.  41  and  43  —  Sub-mortgagee  if  transfer 
of  immoveable  property— Equitable  mortgage 
—  Legal   sub  mortgagee's  rights — Notice. 

A  sub  mortgagee  had  not  only  the  rights 
against  the  mortgage  debt  but  a  sub-mort* 
gage  comprises,  (a)  the  personal  covenant  of 
the  sub-mortgagor,  (b)  the  transfer  of  the 
original  mortgago-dabt  and  mortgaged  pro- 
perty with  the  benefit  of  all  powers  and  re- 
medial clauses  contained  in  the  original 
mortgage  and  (c)  in  English  mortgages  a 
power   of    sale. 

Held,  that  one  who  assigns  a  mortgage 
or  sub  mortgages,  doei  transfer  immoveable 
ptoperl-y  wRhiu   the  mefkaiog  gf   S,  45  of  tha 
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not.     The    more    (act    of    a  psr.son    depositing 
certain    feitlo    deed    with    arjother  is  .sufficient 
evidenco    of  a  ropresenbabioti    that  lie  was  au 
thorisod    to    transfer    the  property    to    which 
the  deeds  refer. 

Held,  furtliar  that  S.  43  protects  a  pur- 
chaser or  transferee  for  vuluo  without  notice, 
ftod  there  is  no  such  provisioo  in  it  as  is 
founded  in  S  41,  requiring  the  transferee 
to  take  reasouahle  care  to  ascertain  the 
power  of  his  transferor  to  give  a  clear 
title. 

Held,  also  that  there  is  »o  authority  fop 
the  proposition  that  a  transforoa  is  to  be 
imputed  with  notice  U'lder  S  43,  if  he  has 
Dot  exercised  the  utmost  care  in  investigating 
bis  transferor's  title. 

Equitable  mortgages  are  not  entitled  to 
prefere  ice  ov«r  legal  mortgagos,  unloES  the 
latter  be  taken  with  notica  of  the  prior 
charge,  and  such  notice  may  be  either  actuil 
or  constructive.  And  a  person  must  b^e  held 
to  have  had  consiructivj  noticj  of  a  prior 
mortgage,  it  such  mortgage  would  have  come 
to  his  knowledge,  had  he  exercised  the  di- 
ligence of  an  ordinarily  prudent  man,  and 
if  the  facts  show  that  ho  did  not  pxercise 
such  diligence.  MAUNG  DA  TIN  v.  MA^JNG 
PO  KIN,  14  B  L  R  329 

8  8.  50— Lessor  and  lessee  — Rent  p-aid  by 
lessee  iti  good  faith- -He  to  piy  rent  to  the 
rightful  oioner. 

S  took  possession  of  certain  property  as 
mortgagee  on  the  14fch  Dec  1895,  and  on 
the  same  day  he  let  the  property  to  the 
defendant  for  twelve  years.  On  the  death  of 
S  after  some  years  his  interest  as  mortgagee 
survived  to  his  younger  brother  R.  There- 
o.fter  R  died;  and  since  then  S's  widow  G 
took  possession  of  the  property,  managed  it 
and  got  her  nam«  placed  on  the  khata  as 
its  owner.  She  also  racovared  rent  from  the 
defendant  for  the  years  1902  and  1903.  The 
person  who  was  really  entitled  to  the  proper- 
ty at  R's  death  was  his  sister,  the  plaintiff. 
She  sued  to  recover  rent  for  the  years  1902 
and  1903  from  the  defendant  on  feho  grouitd 
that  G  had  no  authoruy  to  receive  rant 
and  give  a  discharge  for  the  same  li  was 
found  that  the  defendant  in  making  the 
payment  to  G  had  ac-ted  in  good  faith  and 
had  no  notice  of  the  plaintiffs,  interest  in 
the  property. 

Held  that  the  defendant  was  not  charge- 
able with  the  rent  sued  for,  as  section  SOof 
the  Transfer  of  property  act  applied  to  the 
ca3e. 

The  language  of  section  50  is  general. 
It  applies  even  to  oases  where  there  has  not 
boon  an  assignment  by  the  lessor  during 
tenancy.  KAVER[AM.\iA  PITUT \  liEDGlii 
V.    LINGaPPa    RAMA,     m    B  L  R    1190. 

9  S.  5-2  — L'speridents  — Sale  —  Pending  of 
suit  — Service  of  suinoaons  not  eftaoted.  2'J  A 
839  col  It5l4  P  11, 

!0  Lis  pendens  eotisl&uniii  lh&  final  •de- 
tvci  in  afi^eaL  is  ^a^it^d. 


The  functions  of  an  Appellate  Qourt  are 
not  the  saino  in  India  as  in  Englar.d  aiui 
America.  In  India,  tho  decree  of  tlie  Appel- 
late Court  i-i,  under  the  Code  of  (Jivil  Proce- 
dure, tlie  fi  lal  decree  in  the  case,  and  the 
proceeding-?  in  the  appeal  must,  for  the  pur- 
poses of  section  &2  of  the  Transfer  of  Pro- 
perty Act,  be  treated  as  a  continuation  of  the 
proceedings  in  the  lower  Court  A  transfer 
of  property,  which  is  tho  subject  matter  of 
of  contentious  litigation,  by  a  party  thereto 
after  the  date  of  the  decree  of  the  lower 
Court  and  before  an  a.ppeal  is  preferred 
against  such  decroe,  will  hi  affected  by  the 
principle  of  lis  pendens  under  section  .52  of 
the  Transfer  of  Pr  )perty  Act  SETTaPPa. 
GGUNDAN  V.  MUTHIA  GO-UNDAN.  31 
i  M26S 

11  S,  52  -Lispendons—  Mortgage  suit — 
Contentious    suit,     8  C  L  J  153    col  1612  P  II, 

IS  S  53—GMd  fdith  —  Tiansfer  in  good 
faith  voidable  even  Ih'Jiigh  with  cjusid/'ration  — 
Single  creditor  entitled  to  mdutain  proaeedings 
to  avoid  frau did ent  tranfers. 

held,  that,  leven  where  there  is  soma 
consideration,  the  transaction  will  be  avoid- 
ed under  H.  53  of  the  Transfer  of  Property 
Act,iif  the  element  of  good  faith  is  not 
present.     NARMALI>AS    v.     CEIETRAM,    U 

ac  19T 

13  S.  53-Tran8fer  can  not  be  impeached 
by  any  but  the  creditors.  31  M  206  col  6:34 
P  II. 

14  S.  53— Purchaser's  right -- Pre-emptor 
having  right  equal  to  some  of  the  vendees 
and  superior  to  others.  81  P  L  R  1903  col 
2136  P  H. 

15  S,  54— Lispindens  — Transfer  of  re- 
coversionary  rights  is  illegal.  80  P  R,  1903  col 
1167  P  I. 

16  Ss.  54,  129— Transfer  of  property  in  lieu 
of  dower  debt  — Whether  gift  or  .sale.  13  0 
W  N  160  col  511. 

17  S.  58— Vendors  executing  deed  of  in- 
demnity—Property mortgaged,  5  A  L  J  723 
col  1787  P  II. 

18  S.  59 -'Motlgage'^—'Value*  of  right,  title 
or  interest— Interest  does  not  become    principal. 

Hdd,  that  for  the  purposes  of  S,  L7  (b), 
Registration  Act,  under  59,  Transfer  ofj  Pro- 
perty Act,  as  it  stood  in  190-1,  i.e„  before  the 
amending  of  190i  the  'vala«'  of  the  right, 
title,  or  interest  in  immoveable  property 
created  by  a  mortgage  is  the  principal  jnoney 
secured.  Hence  in  order  to  see  whether  the 
special  hind  of  instrument  known  as  a  mort- 
gage roquiros  or  does  not  require  registration 
ir,  IS  not  neoessary  to  ascertain  what  the  least 
sunv  recoverable  under  the  mortgage  is. 
Pron\  the  simple  fact  that  interest  is  calru- 
I  lied  in  adva'.ce  and  made  piya^io  along 
with  tlie  princip-il  at  a  certfiin  specified 
period,  it  cannot  be  regarded  as  priucipil. 
The  proper  presumption  therefore  is  that  the 
words  "  Principal  money  secured  "  w.ire 
deliberately  inserted  in  S.  59  to  sii)w  tiwiC 
iutftces.t.ia    aoV   uo   be  takou    In    to    ace  viuU 
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GAAIA    V.    LAHANOO,    4  N  L  R  86. 

19  S  50  -Exooution  of  deed  — Absonce  of 
aticstiiition  -  Sigriaturo  by  tlio  writer  of  Iho 
dcod.     10  B  L  11  913  col  213  V  II, 

20  •'^'  '^U— Zarpeabgi  piUa  —  Attostakion 
—  Document  exocutcd  by  pordauashia  lady. 
18    0    W    N    40  col:    200'2   P,   II. 

21  S.  59  and  160— Mortgage  deed  not  at- 
tcs  rd  as  rcquind  by  s.  59  cannot  created 
charge    under   s    100 : 

An  iDstrnmcnt,  which  ig  invalid  as  a 
mortg  go  for  want  of  attestation  under 
section  59  of  the  Transfer  of  Property  Act, 
cnniiot  (.pora^e  to  create  o  charge  under 
seolion  100  of  the  Act.  lloyzuddi  Sheik  v. 
Kalinath  Mulcjrjee,  (I.  L.  R,  3.;!  Oalo  ,  985), 
followed.  PA  MOO  PaTTEK  v.  ABDUL 
SAMMaDS\HEH.     81    M   837. 

22  S.  65  -  Mortgagee  knowing  all  cir- 
cumstances of  mortgage  —  Implication  of 
contract.     4    M      L     T     437    col:    614    P.  II. 

23  S-  68-  Mortgaged  proi^erty  destroyed 
under  conip^tlsion  —  Remedy  of  mortgagee-— 
Oral  ogriem''nt  by  mortgagor  to  give  another 
VK.rtgage  Guarantee  oantingent  vpon  an  event 
which   doea  iioi    happen, 

A  advanced  money  to  B  on  the  se 
cur-ty  of  a  house  standing  oti  Govern- 
ment lease  hold  land,  and  C  was  surety 
for  the  payment  of  a  y  deficioucy  if  the 
bou  e  when  sold  did  not  reuliso  the  amount 
duo  (Q  the  mortgnge.  The  Government 
terminated  the  lease  and  allowed  B  com- 
pensation and  leased  her  another  site.  B 
built  a  house  on  the  new  site  partly  with 
the  materials  of  the  bouse  on  the  former 
site.  This  now  house  was  mortgaged  to  B 
A  fucd  B,  C  and  D  to  enforce  the  mort- 
gage   on    the    new    house,    held. 

(1)  that  A  the  plaintiff  had  no  claim 
on    the    new    house. 

(2}  that  his  only  remedy  was  to  sue  the 
morfc-agor  personally  for  the  debt  as  provid- 
ed by  S.  68  of  the  Transfer  of  Property 
Ad  ; 

(3)  that,  the  circumsiaooes  did  not  con- 
stitute  case  of  transmutation  of  the  mort- 
gaged   property    into    another    form. 

(4)  that,  if  B  the  first  defendant  bad 
premispd  to  give  another  mortgage  over 
the  new  house,  the  verbal  agreement  could 
rot  pervail  against  the  registered  deed  to 
D    the    third    defendant;   and, 

(5)  that  as  regards  G  the  second  defen- 
dai  t,  his  guarantee  was  contingent  upon 
an  event,  which  had  not  happened,  and  he 
was  not  liable.  PaiANEaPPa  CHETTY 
V.  MA   SHINE,    14   B  L  E  159. 

24  Ss  75,  85  ana  96—CaurVs  duty  when 
all  parties  before  it  — Second  mortgagee's  right 
to  decree  for  sale  subject  to  first  mortgage  — 
Amount   payable, 

Feld,  that  when  all  the  interested 
parlies  are  before  the  Court,  it  is  the  duty 
of  (he  Court,  if  it  can  do  so,  to  make  a 
decree  which  shall  deal  final)  3  ^viih  the 
queslioD    between'  them    and   shall   preclude 
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the  necessity  of  further  litigation  for  tho 
enforcement  of  any  right  nrining  out  of  the 
morlgago  or  mortgages  in  question  in  the 
suit.  Tho  prior  mortgngeo  can  require  the 
socondmortgagtc  to  redeem  him  or  Bubmit  to 
a  salo  of  vvliatovcr, interest  ho  holds  iu  the 
property  (S.  75)  and  tho  decree  must  give 
effect  to  this  right,  unless  by  doir'g  t;o  i6 
unnecessarily  deprive  the  second  mortgagee 
of    any    right    of    his     own. 

S  96  of  the  Act  does  not  support  the 
view  that  puisne  mortgagee  is  not  required 
to  redeem  tho  prior  mortgagee  when  the 
latter  is  a  party  to  the  suit  300599, 29A 
385  distinguished. 

Held,  further  that  the  amount  to  b« 
paid  for  redeeming  the  prior  mortgage 
must  be  calculated  on  the  mortgage  amount^ 
but  not  on  the  money  paid  by  the  as- 
signee of  the  first  mortgagee.  20  !M  120  ap- 
plied. OANGAYAM  VENKATARAMa 
AYER  V.  HENRY  JAMES  COLLY  GOM 
PARTY.  3  M    L  T    397-18  M  L  J  298. 

25  S.  78— Mortgage  — Noiice  —  Whether 
failure  to  obtain  title.  4  M  L  T  217  col: 
1886  P-   II. 

26  See  82— Mortgagor    and  Mortgagee— Be- 

qusites  of  valid  tender — Mortgagee  wishing,  to 
gain  possession— Mortgagor's  right  to  redeem 
—  Construction  if  mortgage- deed. 

Iu  a  mortgd  deed  after  enumerating 
several  eontingencies  provision  was  made  oa 
the  happening  of  any  of  them  iu  the  follow- 
ing   terms. 

"  Notwithstanding  anything  contained 
to  the  contrary  the  mortgag  debt  for  the 
time  being  owing  on  the  security  of  these 
presents  shall  at  once  become  payable  as 
if  the  due  date  or  extended  date,  if  any^ 
had  elapsed,  and  in  such  case  all  such 
rights  and  remedies  shall  be  available  to  the 
Banker  as  will  be  available  to  her  under 
the  term  of  these  presents  upon  default 
being  made  in  payment  of  the  principal 
moneys  or  interest  and  all  other  moneys 
thereby  secured  and  the  Banker  may  in 
suoh  event  in  her  discretion  without  any 
further  consent  on  the  part  of  the  Company 
forthwith  enter  upon  and  take  possession 
of  the  mortgaged  premises  or  any  of  them 
of  which  she  is  not  already  in  possession. 

Owing  to  the  happening  of  some  of  the 
contingencies  the  plaintiff,  the  mortgagee^ 
claimedthat  the  debi  owing  on  the  security  of 
ibe  m.ortgagtideed  had  become  payable  and 
that  she  was  entitled  lo  enter  upon  and  take 
possessiot;  of  the  premises  mortgaged  to  her. 
She  contended  that  the  expressioi^  "  as  if  the 
due  date  had  elapsed  not  only  served  to  ac- 
celerate the  due  dite,  but  also  to  fix  the 
amount  of  the  mortgage  money  at  what  it 
would  have  been  if  in  fact  the  due  date  had 
elapsed.  The  defendant  alleged  a  tender  of  tbe 
mortgage  money  to  the  plaintiff's  attorneys 
and  a  refusal  to  accept  the  same,  and  claimed 
to    redeem  the    property. 

Heid^    (1)    that    the   words  ''  as.  if      tka 
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Transfer  of  propeity  Act  IV  of  1882 

(Cu)itd). 

due  datej  bas  elapsed  wore  used  merely  to 
accelorato  payment  and  they  could  not  b(3 
couslrued  to  cover  the  further  amourit 
that  would  have  been  duo  on  the  expiry  of 
the    due  date  of  the   mortgage. 

(2)  That  Ibe  tender  waa  not  good,  as  the 
plainliff's  attorney  disclaimed  authority  to 
rocuivo  it. 

(3)  That  the  defendant  was  entitled  to 
redeem    the    property. 

Per  Curiam  A  tender  must  be  made 
either  to  the  principal  who.-e  business  it  is  to 
consider  it  or  to  hid  authorised  agent,  and  a 
teuder  made  to  a  person  who  disclaims 
authority  to  receive  it  is  made  at  the  maker's 
risk. 

Watsou  V  Hetheringfcon  .1843)  1  0  &  K  86 
and  Bingham  v  Allport    (1883)    1  N  &  M    398, 
followed.     D\I    HUTTO^IB^l/;    THE    FiA 
SER  I    E  FACTOUY,    LIMITED  =  10  BLR 
230  =  82  B  521 

27  -S  85--Siiit  for  sale — Partu'S. 

Held,  that  in  suit  for  sale  on  a  mortgige, 
the  ordinary  rule  is  that  a  plaiotiS  mort- 
gagee cannot  be  allowed  so  to  frame  his  suit 
as  to  draw  into  controversy  the  title  of  a 
third  party,  who  is  in  no  w  y  connected  with 
the  mortgagt\  and  who  has  set  up  a  title 
paracnouiit  to  that  of  the  mortgagor  and 
mortgagee.  JOTI  I'UASAD  y.  AZIZ  KHAN, 
A  WNa908).26S 

28  ^-  85--Mortgage  cannot  release  part 
and  enforce  entire  claim  on  other  portions 
—  Suit  noti  liable  to  be  dismissed  under  S.  85 
of  the  act   31  M  333  col  2803   P  11. 

29  S.  85— Prior  incubrancer  suing  for 
sale — NoM  joinder  of  puisne  mortgagee.  64 
P  R  1908   col    1810  P  II 

80  ^-  85 — buit  by  prior  mortgagee-Puisue 
mortgagee  not  made  pai:ty--3uit,  for  redemp- 
tion by  the  latter    18  M  L  J  344  col  1372  P  II. 

31  S  85,  91— Malabar  lavv--Suit,  for  re 
demption  by  one  of  two  uralaus.  26  M  649 
ool  1707  P  11 

82  &•  86,  87— Nature  of  proceedings-Fore- 
closure decree- Whether  suit  is  to  be  regarded 
as  pending  until  decree  is  made  absolute. 
4  N  L  R  158  col    1802  P  II. 

83  S.  89--Mujigage  suit  -  Compromise 
decree--AdvaioiLm  Court  fees.  12  0  VV  N 
1028  col  7a3    P  II 

84  ^     90 — Murtgage  — Unconditional    pro 
mise    to  pay,    if  implies  personal   liabilily.    B 
OWN  138  col  541    I'  II. 

84  S.  90,  96,  97— Casts -Mortgage  holding 
a  single  di'orea  (Jn  two  mortg.igod  appropri- 
ation of  sums.     110  O  C  377  col    685  P  11. 

85  S.  91 -Zamnidir'8  righo  Lo  redeem 
mn-lgnge  by  a  fixed  rate  rent  -Ttnant  on 
hiri  dfaili  without  heiis,  A.  W.  N.  1908  p. 
210  col.  1861    "  11. 

86  b-  91  -  Kedemption  —  Reversionary 
heirs  not  on titl  d  to  rodeem  murtgig.;  made 
by  husband,  a    W  N  1908  p    225  col  1271  P  11. 

87  S    91     20  M  049.     See  No.  31  supra 

88  S.  93 — L)>Giou  U131  — Decree  absolute. 
10  b  L  R  1057  col  429  P  H. 


Transfer  Of  property  Act  IV  of  1882* 

(Contd) 

39  S.  93  -Suit  for  redemption  and  sale 
by  siibaecpient  mortgagee  —  ArLcLvm  purchaser  itk 
auction  of  prt'ir  mortgage  dcaee  in  posst.&sion — 
It'dciiiption  money,  deposited  of ter  date  fixed 
but  before  order  abs  hUc — Deposit    accepted. 

A  purchased  a  certain  pr.-perty  in  exe- 
cution of  doorco  on  u  suit  by  a  fir.st  mortga. 
gee  B  in  which  D  the  plainLilf  a  third  mort* 
gagoe  was  no  pi^rty.  A  redeemed  G  the  so- 
cniid  mortgagee  and  was  in  possession  of  the 
properuy.  D  sued  to  onforca  his  morlgaga 
as  olriO  to  redeem    prior  incumbrances. 

Held,  that  S.  93  of  tho  Transfer  of  Pro- 
porty  Act  did  not,  in  its  literal  terms,  apply 
to  a  case  where  there  was  no  prior  mort- 
gage still  in  cxi.^tence,  but  the  principles 
there  laid  down  ought  to  be  followed  iu 
dealing  with  such  a  cate.  The  pluintiff  who 
did  not  deposit  the  redemption  money  with. 
in  the  time  allowed  by  C'  urt  can  redeem 
afterwards  before  a  fioal  order  is  madt^  uu- 
der  ci.  (2)  of  S.  93  of  the  Transfer  of  Property 
Act.  that  is,  bnforo  the  decree  is  made  abso- 
lute 25  M  300  300  7  followed  and  22  B  771,  16 
0  216,  24  A  479  referred  to. 

The  position  of  the  defendant,  who  is  ia 
possession  of  the  property  under  an  obliga- 
tion to  re  transfer  it,  if  the  redemption 
money  is  paid  on  a  fixed  date,  is  analogous 
to  that  of  a  mortgagee  by  conditional  sale. 
If  the  court  accepts  the  deposit  of  the  re- 
demption money  before  the  filial  order  under 
cl.  2  of  S.  93  of  the  Transfer  of  Property  Act, 
but  after  the  date  fixed  for  payment,  it  be- 
comes  an  effectual  deposit,  although  no  for- 
mal order  extending  (he  time  was  passed, 
BEPIN  BEHARY  SHAHA  v.  MUKUNDA 
L.\L   GHOSH.     8  C  L  J  547. 

40  S.  96.  97    -11  O  C  377  See  No.  34  supra. 

41  S.  99— Right  of  assignee  of  a  money 
decree  obtained  by  the  moitgagee,  to  sell.  H 
O  0  231  ool  1754  P  II. 

42  S.  lOQ -Documents  executed  in  the 
MotTussil  — Contracts  of  the  people  of  India, 
10  B  L  K  575,  32.  B  386  col.  530  P  II. 

48  S.  107,  130— Lieu-  Charge  —  Assign- 
ment  — Unregistered  lease.  10  B  L  R  1146 
col.  1556  P  H. 

44  ^-  108— Lands  temporarily  invented 
and  lauds  becoming  part  of  river  bed.  2  ti 
L  R  I  ool  1554  P  11. 

45  S.  Ill— Tenant  failing  to  renew  leasa 
— No  forfeiture,  liability  to  pay  rent  — Lease 
for  a  term      4  M  L  T  315  col  i('&2  P  II. 

46  S.  123  Gift  by  unregistered  deed  - 
donee's  possession,  when  adverse.  d  M  L  T 
327  col  1972  P  I. 

47  S  129—13  C  W  N  100.  See  No.  16 
supra. 

48  S  130-10  BLR  1140.  See  No.  43 
supra. 

49  Whelher  gives  authority  to  •laudiord 
to  enhance  the  rent  of  his  tenant  during 
term  of  lease.     7  0  L  J  284  col  470  P  U. 

Transfer  of  bult 

1  Di&qUctlillcatiou  of  presiding  judge  — 
Koasuuablu  uppreheuaiou  of  bias— Traublcr  u|. 
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Transfer  of  suit    (Court,} 

case-Grounds    for.     88    P    R    1903  17  P  L  R 
3901  ool  IOC'2  P  P. 

2  Piovincial  Small  Cmise  Courts  Act  (IX 
of  1SS7)  Section  35  (1)— Civil  Pr^cdure  Qode 
(Act  XTV  of  18S2)  S:^ct.ion  25  -  Sniall  Cause- 
Transfer  of  case  -Appeal. 

A  Small  Caoso  case  was  instituted  ia 
tho  Court  of  a  Munsiff  Imvi'ig  Small  Cause 
Court  powers  sufficie'it  to  try  it.  Tbe  Mun- 
Bif!  died  and  bis  successor  on  a  date  when  he 
had  beeu  conferred  similar  powora  dismissea 
tbe  suit  against  one  of  tbe  defendants  and 
passed  an  ex  parte  decree  against  the  other. 
On  appeal,  the  District  Judge  sat  aside  the 
judgouient  and  remanded  the  case  for  re-trial 
O'l  re  trial,  the  suit  was  dismissed  by  the 
Munsiff  in  default.  Tbe  District  Judge,  on 
appeal^  s&t  aside  this  order  and  remanded 
the  case  again  for  j«e  tail.  The  Munsiff 
passed  a  decree  ngainst  one  of  tk-e  defend- 
ants. On  appeal,  tlie  District  Judge  dec-lined  I 
to  interfere  on  the  ground  that  the  suit  bad  | 
b^en  throughout  a  Small  Cause  and  no  ap  ; 
peal  lay  to  him 

Held,  that  all  the  prooeedingg  after  tbe 
ex  parte  decree  were,  ultra  vires  and  the 
view  of  the  law  taken  by  the  District  kludge 
was  correct.     21  Cal,  249  referred  to.     BIHA- 

HI  LAL  V.  RaDHa   ram  127  P  L  R  1903 

9  Pendenti  Lite-Jurisdiction  Small  Cause 
Court  Suit — Transfer  of  suit  — Appeal.  2  O  C 
143  col   2175  P  I. 

4  Pendente  Lite  — Lispendena — Transfer 
pendente  lite — When  suit  becom-as  oonfcea- 
tions.     IOC  280  col  677  P  I. 

5  Restriction  on  the  rig^ht  of-Of  Settle 
snent  decree-Transfer — .Construction-Suit  by 
son  to  set  asid '.  to  transfer  of  non  tranfer- 
able  holding      2  0  C  252,  555  P  II. 

g  To  porsoa  not  in  line  of  saccessioH-- 
Brother — Half  brother-Marginal  notes  to  sec- 
tions of  Act — Legate's  definition  person  ao 
quiring  taiuka  by  bequest.  7  O  C  248--2&  A 
393  col  1963    P  II, 

7  To  regular  side  of  court  for  execution — 
Decree  passed  by  muosifl — Jurisdictioa  as 
Small  Cause  Court— Appeal  against  orders 
made    after   transfer.     3  P  L  R    1905    ool   772 


Transferability  of  holding. 

1  Landlord  ai  d  Teoaut-Tenure  of  home-* 
stead  land  created  before  the  act-Transfer- 
abiliiv  of  custom.  9C  W  N  895.-32  C  1023 
CjI  127j  1'  1. 

Treaty 

1     Meaning    of    the    word — Amendment    of 
plaint— Suit    for    declaration — Consequential 
iielief.     0  B  L  R  648-29  B  19  col  425    P  I, 
Trees 

1  Grant  of,  a  part  from,  the  land-Granter 
res  ivirg  every  forest  right  but  the  one  grant 
ed  growitig-lminoveabla  projierty  — Transfer 
of  mjv  ablr,7  C  L    J    152    col  457  P  I. 

2  Limitaiion  for  removal  of  trees  newly 
pla  ted  by  a  grove  holder.  HOC  379  col 
1608  P  U, 


Trees.    (Contd). 

8  F roper ty  in  on  Land  let  to  tenant  fof 
the  purpose  of  planting  grove  —  Properly  in 
trees. 

Whore  land  has  been  let  to  a  tenant  for 
tbe  special  purpose  of  planting,  a  grove  there- 
on, iho  trep.4,  iti  the  absence  of  any  custom  or 
contract  to  the  contrary,  are  tho  property  of 
the  tenant.  H^IDAR  ALIKHAN  v.  QANGU. 
A  WN  (1906)  204 

4  Trees  --Landlord  and  Tenant — Occu* 
pmcy  ri^hts-Trees-Succossion.  102  P  L  R 
1906-52    P  R  1906   col  2282    P  II. 

&  Removal  of— Branches  overhanging  an* 
others  land— Continuing  nuisance-Threaten- 
ed damage.  8D  W  N  710  —  31  C  944  col  453- 
P  I. 

6  Right  of  landlord  to  cut— Suit  by  ton- 
ant  for  share  of  price  of  trees  cut— Treea, 
right  to-Jurisdiction  of  Civil  and  Hevenue 
< Courts.  45  P  L  R  1905-9  P  R  190i'  col  1472 
P  IL 

7  Right  to -Trees-R'ght  in.  60  L  J  218- 
col    1547  P  II. 

8  Right  to-second  ap  p  e  a  l-Competency  of 
High  Court  in  to  examine  the  evidence  as  to 
usages  having  the  force  of  law— Bight  to  trees 
on  ryots  holdings  under  zemindar. 

Though  S.  584  of  the  code  disallowa  a 
second  appeal  v/ith  referenoe  to  findinga  o! 
fact  yet  the  exiatence  or  non  existence  of  a 
usage  having  the  force  of  law  ia  unaffected 
by  such  disallowance,  consequently  it  is  the 
duty  of  the  court  when  it  has  to  pronounce 
upo&  that  question  to  exam.iae  the  evidence 
bearing  upon  it  not  only  as  to  tbe  sufEoiency 
there  of  estaWish  all  the  elements  (antiquity, 
uiiformity  etc)  required  to  constitute  a  va- 
lid usage  having  the  force  of  law  but  also 
the  credibility  of  the  evidence  relied  on  and 
the  weight  due  to  it  (a);  4  M  272,  7M  3,8 
M  464  and  in  India  it  has  been  laid  dowa 
ever  since  the  days  of  Manu  that,  custom  ia 
transcendent   law. 

A  ryot  holding  lands  in  a  zamindari  on  a 
permanent  tenure  would  as  regards  land  on 
which  money  assessment  is  paid  be  prima 
faeie  entitled  to  the  trees  therein  exclusively. 
In  regard  to  lands  as  to  which  the  sharing 
of  crops  between  tbe  Z'^mindar  and  ryot  pre- 
vails tbe  zemindar  and  the  ryot  would  ba 
jointly  interested  in  the  trees  standing  there- 
on but  presumptions  to  the  above  effected 
are  liable  to  be  rebutted  by  proof  of  usage 
or  oontrach  to  the  confeary  (b)  26  M  252  F 
referred  to      aBBaYYA  u.  PAPAYYA  BAHA- 

DUR.    29M24=16MLT8. 

9  Right  to--0o  tenants  holding— Trees 
—  Laiud  holders  and  tenants  rights  as  to 
teees  on  tenants  holding.  AWN  1907  p  150 
col  1546  P  II. 

10  Right  to  cut  fruit — Land  lords  right 
to  restrain  tenant  from  cutting  fruit  bearing 
trees. 

A  laadlord  is   entitled   to  re&train   tenant 

frona    cuttinrr    down    fiaib    bef^ring    trees    (a^ 

30    M    155    F'  referred   to,     RAjA    THIMMA-' 

NARAYANUM    BAHADUR  GARU   v.  P  R^^ 

.MA  RAYANUN  JARU.    4MLX18^ 
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l^rees.    (Conid,) 

11  Tree— Sale  of  tre?  in  reaped  of  arrears 
of  revenue — Tree  ivimoveakla  properly  —  General 
Clauses  Act  (I  of  1886)— Procedure  in  sale  of 
niuveable  and  immoveable  property  —  Receipt 
given  by  Kurk  Amin  on  said  of  iinm  viabU 
property  for  arrears  of  revenue  — Ceriificate 
of  sale  granted  by  Di'.puly  Commissioner  — 
Revenue  Act  (XVII  of  18/6),  Ss,  150  and 
151 

A  tre"-,  originally  Ibo  property  of  IB  was 
Bold  by  the  Revenue  Authorir.ios  om  account 
of  arrears  of  levoDUe  due  fiom  him.  P  the 
nephew  of  B  purchased  it  for  Ks.  13  obtainiu 
the  Kuik  Amin's  receipt  for  that  sum 
ou  the  same  day  sold  it  to  the  plaintiff, 
B.'a  soniu.law,  for  the  same  amoutit.  B  again 
fell  into  arrears  with  his  revenue  and  that 
same  tree  was  again  sold  in  respect  of  those 
a^rreara  by  the  liovetiue  Authorities  and  pur- 
chased by  S  for  Rs.  22.  The  plaintiff  appel- 
lant sued  S  the  purchaser  at  the  second  sale 
and  others  claimiug  pjssesaion  of  the  tree 
or  its  price.  The  Lower  L'oarts  found,  as 
facts,  that  there  was  no  real  purchase  by 
P  that  Jt  was  merely  a  family  arrangement 
for  B  to  get  back  the  tree,  that  P  was  never 
put  in  posaossioti  of  the  tree  and  that  B 
himself  subsequently  treated  it  as  his  own 
property  and  as  in  his  own  possession.  It 
was  contended  on  behalf  of  the  appellant 
that  P  had  obtained  an  indefeasible  title  on 
the  occasion  of  the  first  sale  and  transferred 
that  title  to  him  and  that  S  had  no  right 
to  the  tree  as  against  the  appellant.  No  at- 
tention seemed  to  have  been  paid  in  the  Lo- 
wer Courts  to  the  point  as  to  whether  the 
tree  was  moveable  property  or  immoveable 
property  within  the  meaning  of  the  Oudh 
Land  Revenue  Act,  1876. 

Held,  that  it  was  necessary  for  the  Re- 
venue Authorities  to  consider  the  point  be- 
cause the  procedure  in  sale  is  different  in 
cases  of  moveable  and  immoveable  property, 
that  the  question  of  title  could  hardly  bo 
properly  discusded  without  taking  the  point 
into  coubideration,  because  the  underlying 
principles  on  which  title  is  based  also  dif 
fer  iu  cases  of  moveable  and  immoveable 
property. 

Held,  that  within  the  definitions  in  the 
General  Olauses  Act  1868,  the  tree  was  im- 
moveable property,  while  the  Oudh  Land 
Revenue  Act,  lti''iQ,  was  in  force, 

Held,  also,  that  the  certificate  referred 
to  in  section  151  of  the  Oudh  Land  Revenue 
Act,  1876,  which  must  be  read  with  section 
150  of  the  Act  was  the  oortifioate  granted 
by  the  Deputy  Commlasiouor  and  that  the 
Kurk  Amiu'a  receipt  was  neither  the  certi- 
ficate relurred  to  in  section  151,  nor  could  it 
be  treated  as  equivalent  to  such  certificate 
BA  LBHA  DDA  R  SINGH  v.  PAR  WAN  SINGH 
50  C  228. 

12  Suit  by  reversioner  restraining  widow 
from  cutting  trees — Custom  — Cutting  trees- 
Punjab  Courts  Act.  32  P  L  R  1903  col.  822 
P  11. 

i3    Teuaulti  right  ia   plAuLed  duciug    cou 


I  Trees    (Cojiid) 

tinuance  of  tenancy--Ei  clmont  of  lonant— 

Tenant  who  has  l-ost  his    hi  .dii'g      2  O    C  281 

col  731  I'  11. 
j        14     Value    of-B:i8is    of    d(rcisiot)    in    hind 

acquisiiion    proceedingd    before    court.  4  B  L 
I   R  1907  p  71  col  853  P  1. 

I  Trespass. 

I  1  Application  of  Eiiglioh  Law  —  Mesna 
[  profits  --  Suit  for  —  Proof  of  litle  in  plain- 
I  tiff  —  Tr.,'spas8  —  Justice,  Equity  and  good 
i  corscienoa—  2  0'  230  col  93rj  I'  11. 
I  2  Trespass  —  Acts  done  under  ordars  of 
'  latvful  superior — House  seaich  — Trespass  ab 
initio— Trespass  on  per  son- Master  and  servant 
— Loss   of  servic  ■-, 

Held,  that  a  person  cannot  be  held  re- 
sponsible for  acts  done  by  him  under  the 
orders  and  directioAs  of  his  lawful  supe- 
rior. 

If  a  police  officer,  whilst  lawfully  con- 
ducting a  search,  assaults  some  person  oa 
the  premises,  his  entry  on  tlie  premises 
does  not  ueceasarily  become  unlawful  from 
the  outs  t.  7  Ad  and  El  167  per  Littledale, 
J  App  177  F  8  Co  Rep  146  (a)  s  c  Sm  L  0 
llth  Ed)  p  122  D  referred    to. 

in  all  cases  of  (\ction  for  trespass  to 
the  person  of  the  servant,  it  is  necessary 
for  the  master  to  prove  that  he  has,  to 
some  extent  at  least,  been  deprived  of  tha 
services,  owing  to  the  wrongful  ect  of  tha 
alleged  trespasser.  BUOJE^^UUA  KISSORE 
RAY  CHAUDHURI  v.  M  A  LUFFEMaN. 
12  C  W  N  982. 

3  By  ahebaife  —  Liability  of  idol  for 
mesne  profits  -Representation  of — 12  OWN 
650-7  G  L  J  514  col  1321  P  II. 

4  By  sub  ordinate  official  under  superior 
officials  orders  Liability  12  C  W  N  1065  col 
716    P   II. 

Trespass  on  a  High -Way  or  frama- 
nattam 

1  Assessment  —  Right  of  government  to 
l6vy-14  IM  L  J  37-27  M  386  col  1018    P  II. 

2  To  goods  —  Compensation  —  Damago  — 
Natural  produce  —  Impotition  of  fees  for 
excavated  stones  and  earth-Trespass  to  gooda 
— 6  B  L  R  1117  col  205  P  II. 

3  What  constitutes— Whether  damages 
ncceesary  exemplary  damages  whether  caa 
be  given-U  B  R  1907  Third  Quarter  Tort  1 
—See  Tort  No  6. 

Trespasser 

1  Co  sharers  lessee  is  not  a  Landlord 
and  Tenant  —  P^Iesno  Profits  —  Suit  fee 
against  co  sharers  lease — Appeal — Power  of 
District  Judge-  3  A  L  J  767-  -A  W  N  1906  p 
222  col  1921  P  II. 

2  Docree  against  for  mesbo  profits  — Col- 
lection expenses —Deduction  of~A  W  N  1901 
p  80-23  A  252  col  1490  P  I. 

3  Mortgage  with  posst  ssestion — Redemp- 
tion by  mortgagors  right-T^espa8^er  on  mort- 
gngors  interest  b)  p  rson  who  redtems  in  big 
own  right  U  B  li  1906  p  9  Limitatiou  9  col 
1966     P  1. 
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tresspasser    (Co<ad). 

4  Ruib  ngahisfc  -Trospasaer  — Proof  of  tit.lo. 
2  O  0  i3  col  "^069  P  H. 

6  Suit  by  ordinary  lonant  fm-  rout  against 
—  Suit  for  arrears  of  rout  ocoupiod,  maaniug 
of  tho  term.     1  O  0  28  ool    1^97  F  11. 

Trust. 

1     (Jompany  —  INIemo  ran  dura  of  assooiatian 

eigned    by    mGmbor — Liability  of    mombcr  — 

Arrangement  between  member  and    diroctor 

to    cancel    liability,    effect   of.  7  B  L  R     29i 
col  743   P   I. 

Trust  administration  by  Court 

1  Appointment  of  new  trustee  if  saMCtiou 
of  Court  necessary  -Goacurrant  sanctiou  of 
court.     9  C  W  N    '239-32  C  4i8  col    2032  P  I. 

2  Agreemout  by  purchaser  of  rquity  of 
redeption  to  pay  mortgage— Personal  liability 
of  purchaser —Trust  iu  favour  of  the  mort- 
gage.    54  P  R    1902   col  70i  P  II. 

3  Beneficiary  can  sue  Inistce  for  account 
— Discretion   of  trustee, 

Where  a  will  said  "I  bequeath  Rs.  5,000 
for  the  marriage  expenses  of  my  daughter 
S.  to  be  paid  when  that   event    happens." 

Held,  that  the  case  was  one  of  trust  and 
that  the  subject  matter  of  the  trust  was  not 
the  power  only  to  sperd  out  of  the  fund, 
but  the  fund  itself.  No  discretion  is  given  to 
the  trustees  under  the  will  to  spend  what 
was  necessary  or  legitimate,  tut  they  are 
directed  to  pay  the  whole  amount.  Bo,  if 
the  ceremonial  expenses  did  not  exhaust 
the  fund,  the  trustees  were  under  an  obliga- 
tion to  present  the  balance  to  S,  the  benefi- 
ciary. S  had  therefore  a  right  to  sue  for 
an  account  and  for  the  balance. 

Trust,  condition  and  fiduciary  power 
explained.  26  M  497*  referred  to.  GHaN 
DUMAL     RaMRAKHIOMaL     v.    SITABAI. 

1  S  L  R  263. 

4  Giiaritable  trust  — Alienation  when  al- 
lowable long  basers  — Act  applies  to  advocate 
gereral  aid  charitable  trust.  7  BLR  787 
col  1713  P  I. 

5  Charitable  trust— Founder  —  Removal 
of  old  temple  and  building  of  new  one  — Ac 
quisition  of  right  of  trusteeship  by  prescrip- 
tion-Transfer of  such  right.  11  M  L  T  1901 
p  1  =  24  M  219  col  74  P  I. 

6  Civil  Procedure  Code— Section  5S9— Re- 
ligious institution— Trzist— Suit  for  dismissal 
of    M&hSi,nt—Sanctio7i  of  Collector   necessary. 

Held,  that  under  section  539  of  the  Civil 
Procedure  Code  sanction  of  the  Collector 
is  necessary  before  a  suit  can  be  instituted 
for  the  lemoral  of  a  tnahant  of  a  dharam- 
sala  for  misconduct  and  misuse  of  endowed 
property.  It  is  immaleri  al  for  applying  see 
tion  5B9  that  the  person  asked  to  be  ap 
pointed  in  defendant's  place  on  removal  the 
plaintiff  himself  or  another  fit  person.  DA- 
LIP    SINGH    V.    ISHAR    SINGH.     193    P  L 

E   1908. 

7  Cons  true  tion -Dedication-Second-Society 
Appeal,  groundsfor-Gonstruction  of  document 
of  title.     9  0  W  N    154  col  1261  P  I 

8  Gonstructioa-Gifb  to   mission    soseety 
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for  ostablishing  Native  Ghriatian  hamlot 
House  in  hamlet  lot  out  to  Native  Chriatiaa 
tuiant.     8  G  W  N    918  ool  382  P  II. 

9  (.'tinstruction  of  trust  deed  •  Hoira 
meaning  of  — Heirs  general- Issuo-Pensiou 
Inheritability.  2CLJ67-27A  383-32  I  A 
135  col  583  P  11. 

10  Debt  incurred  by  the  trustee,  elements 
to  be  proved  to  make  trust  estate  liable  — 
Decree  against  trustee  personally  for  goods 
sn^'plied  to  the  trust  estate.  28  0.  574  col  : 
1321     I  .  I. 

11  Dedication  of  village  to  the  temple 
proved  -Diversion  of  trust  property —  Repre- 
sentation by  the  manager  in  his  private  capa- 
city -  No  estoppel.  10  B.  L.  R.,  417  col.  2085 
P.    II. 

12  Deed,  stamp  duly  on  -For  securing 
mortgage  debt)ntures  — Mortgage  deed.  4  L 
B  R   1907  p   1902  col  :    874  P  I. 

13  Exprefs-'Trustee  de  son  tort — Docu- 
ment—Uotjfirmed  by  operates  as  will  — l\Iaho- 
raedan  Law  -  Gift-Trust  — Possession  Traua* 
for  of.     7  B  L  R  45-29  B  267  col  1752  P  I. 

1-t  For  charitable  purposes  — Not  void  for 
vagueness-  Parties — Person  interest  not  be- 
ing upon  the  record  — Effect.  5  A  L  J  23  30 
A  111  col.  936  P  II. 

15  For  religious  purposes— Trust  for  sue* 
cession  to  property  of  Hindu  religious  man- 
dicant  who  is  not  a  hermit  or  ascetic,  2  0  0 
281  001902  P  II. 

16  Gift— Imperfect  gift— Court,  power  to 
construe  it  as  a — Creation  of  trust— Donors  - 
Intention  act.     10  B  L  R    1209    col  1080  P  II 

)7  Hereditary— Heid  by  adoptive  father- 
Right  of  adopted  son  to  maoag: — Nature  of 
the  devolution  of  the  trust-Suit  by  adopt- 
ed son  for  mere  declaration  not  sustainable. 
15  M  L  J  450    col  433  P  I. 

18  Hindu— Trust  violating  same  provi« 
sion    of  Hindu    law.     32   C  143  col  95  P  I. 

19  Maktad  trusts  are  valid — Zoroastriaa 
faitti-Schemo  of  the  belief  of  the  zoroastriaa 
faith    explained.     10  B  L  R  417  col  2085  P  II. 

20  O^  immoveable  property — Creatio.i  of. 
125    P  L  R  1903-75  P  R  1903  col  544  I'  II. 

21  Presumption  of-Removal  of  Mahant, 
2  O  G  340   col    2171  P  II. 

22  Property-Attachment.  7  P  L  R  1905 
col  1159    P  I 

23  Provision  in  a  will  that  devisee  should 
not  have  power  to  dismiss  certain  servants 
did  not  create,  in  favour  of  servants,  a  W 
N  1905    P  228    col    562    P  II. 

24  Public-Necessity  for  sanction  of  ad- 
vocate general-Suit  for  administration.  32 
0  789    col    1212    P  I. 

25  Begiatrend  deed  settling  pioperly  for 
charities,  and  providing  successof  — Construc- 
tion. 

Unless  there  are  special  circumstances 
which  compel  the  '  ourt  to  treat  an  inssru- 
ment  in  the  form  of  a  deed,  as  a  will,  tho 
Court  will  not  do  so. 

A  person  settled  by  a  registered  deed  cer- 
tain immoveable   property   on  certain  oharife- 
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Trust  administrr.tion  by  Court 

(Contd,) 

able  trusts,  and  appointod  him-:olf  as  hukdar 
for  lifo,  and  provided  tliat  aftor  hi8  doabh, 
his  grandson  should  succeed  him  aa  hukdar, 
and  that  such  grandson  and  every  buocrs- 
Bive  hukdar  bhould  iu  turn  select  a  suooea- 
Bor  iu  like  manner,  held,  thou{^?h  the  pro 
visions  as  to  the  succession  after  the  Joath 
of  the  settlei's  immediate  successor  may  bo 
open  to  objection,  that  cannot  affact  the  pro- 
visions as  to  the  succession  of  the  settlor's 
immediate  succedsors,  ithat  the  rif^ht  to  the 
trusteeship  wliich  became  vested  in  him  at  the 
date  of  the  deed  took  effect  in  possession  at 
the  death  of  the  settler,  and  that  the  apoiut- 
ment  made  by  the  settlor  in  the  dood  of 
trusL  cannot  be  cancelled  by  a  subsequent 
deed,  2  Dr  and  Sm  p  5S9  followed  MaEIa- 
DEVA  IYER  V.  SANK  \  HA  SUBUAM.aNIA 
lYEU.    4  MLT  103-18  M  LJ450. 

26  Sohame  for  admiuistration  of-When 
Court   will    frame.     9  W  N  523    col  2031    P  I. 

27  Statute  of  limitation  docs  not  apply  iu 
case  of  express  trust.     31  B  418  col  15G4  V  1  [. 

28  Suit  by  author  of  trust  against  trustee 
to  recover  trust  property,  on  failure  of  obj-ot 
of  trust-Limitation.  132  P  U  1907  cols  99  and 
293  P  I. 

29  Suit  by  whole  body  of  persons  author- 
ised toe  administer  the  trust.  A  W  N  1905 
p  260-29  A  27  col  1216  P  i. 

30  Suit  for  trust  property  as  manage  — 
Limitation.  A  \V  N  1905  p  69-27  A  513  col 
1B28  P  I. 

81  Suit  to  appoint  trustoo  and  recover 
trust  properties  Joinder  of  parbies-Sirangor 
to  trust,  whether  can  be  joined  as  pacty-- 
Widow  and  heir  of  trudtee.  4  L  B  li  183  col 
1380  P  I. 

82  Suit  to  ei  force— Conditions  to  bring 
suit  within  purview  of  section  to  be  filed 
by  Advocate  Gerera  of  two  or  more  per- 
sons interested  iu— With  previt  us  saction  of 
Advocate-General.  10  Bom  L  U  87  col  1219 
PI. 

88  Suit  to  recover  money  spent  iu  con- 
nection  with  the  guardianship  uf  a  minor 
— Suit  relating  to  a  trust — Jurisdiction  of 
Small   ('ourse    Court.     58  P  U  03    col  779  P  I. 

34  "Trust  for  specific  put  pose  more  lx 
peuded  form  of  "Express  trutit"of  Englibh 
law.     10  Bom  L  U5iO-32  B  39i  col  1752  P  I, 

85  Trust  property  —  Ncnliability  to  pay 
debt  incurred  on  behalf  of  trust — Incjmo  of 
the  trust  property —  Liability  of  the  manager 
of  the  trust.     IG  M  L  J  412    col  8  19    P  11. 

86  Trust  property— Good  faith — Puplic 
place  of  worship.     2  O  C  319   col  1034  P  II. 

87  Trust  property — Joint  family  property 
acquired  from  jnut  funds  of.  1  O  C  b  24  cul 
854  P  II. 

88  Trust  property--A  Talukadar,  settled 
with  on  terms  imposing  a  trust  on  him.  2 
O  C  199—26  C  879  col  665  P  11. 

89  Trust  property — Suit  for  possession  of 
land.     27  B  500  col  1672  P  II. 

40    Trudt    prop«iCi.y— PreaumpLioa     biiug 


Trust  admiaistration  by   Court 
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held  in  trust  for  joint    family.     5  0  C  214  col 
1976  P  II. 

41  Trust  property— Suit  against  dismissed 
Mahant  by  his  succssaor  for.  30  O  C  299 
col  1219  P  I. 

42  Trust  property — Suit  for  reraovftl  of 
trustee —  Return  of  plaint.  5  0  C  110  col 
1222    P  I. 

43  Trust  property— Exemption  from  pro- 
bate duty  — Joint  family  properly.  29  B  161 
col  125  P  I. 

44  Trust  property — Sale  in  execution  of 
decree — Intention  of  testator.  GOG  305  See 
Arni'inian  Christtan, 

Trust  Act  II  of  1882. 

1  See  Act  II  of  1882— Trust  act.  col  543 
to  552  P  I. 

2  Ss  5,  6--Imperfect  gift  rot  corslrued 
as  trust — Donor's  inteutioo.  10  B  L  U  1209 
col  1080  P  II. 

3  S  34-  Public  charitable  trust— Whether 
collector  chaploirj  &  Uo  are  corporation  sale. 
1  S  L  U  218  col  580  P  11. 

Trustee. 

1  As  guardian  of  the  proi-erty  of  the 
minor  was  a  trustee — Purchase  of  property 
by  guardian  without  permission  of  couro. 
6  0  0  252  col  549  1'  I. 

2  Obtaining  d(  cree-Bor  oficiaries  joined 
as  CO  plaintiffs  on  appeal— Power  of  trustee 
to  charge  usage  ot  tra^t.  31  M  230  col 
497  P  II. 

8  Additional  puver  of  Court--Heligioua 
institution.     28  M  319  col  1212  P  I. 

4  Appointed  under  a  will,  power  of — 
As  to  appointing  co  trustee  -  28  M  5l7  col 
955    P  I. 

5  Appointment  of  ft  male  tsustee  — Power 
of  court  in  seledion  of  trustee  under  dec- 
ree giving  it  power  to  appoint.  34  C  118-- 
4  L  B  R  1907  p  66  col  169B  P  II. 

6  Bona  fide  claim  by  manager  to  pro- 
perty of  the  institution.  24  !\I  243  col 
72  P  I. 

7  Compromise  by— Ijegality— Decree  in 
favour  of  trustee  of  a  temple.  12  :M  L  J  460 
col  1596  P  I. 

8  Expenditure,  propcr--r.itigation,  civil 
and  criminal— Suit  tor  recovery  of  money 
paid  to  pleaders  engaged  by  'sbebait  for 
benefit  of  a  debutter  estate.  32  C  532  col 
329  P  I. 

9  Express  —  Recoupment— Suit  by  heir 
for  unrtcouped  money  --  Limitation^  am- 
endment of  plaint  by  appellate  court.  5  C  W 
N  273  col  1279  I'  I. 

10  Express  lucst,  sdiemc  fot  carrying  out 
of,  ivh-iu  to  he  framed. 

\  Th9   court     will    only    frame     a    scheme 

wheu     the    tc^^tator     having      expressed     hia 

!  clear    intention    to  create    a  trust    has   failed 

I  to    indicate    the    means    by    which    the   trust 

!  is  to  b.i  carried    out.     PRAFULL  CHAN  DH\ 

MULLICK     t'.    JOGENDRA      N  /IH     SRE- 

MANEE.    1  C  L  J  605. 
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Truiiteo    (Conid.) 

l\  FixpresB  trudl--Trusico  de  son  tort— 
Molmmedan  Law- Gifb -Will.  29  B  267  col. 
1752  H  I. 

X-i  Fomfvlo— Sfvmo  powers  ns  of  a  malo 
Suit  to  declare  alienation  invalid  and  not 
binding  ou  those  entitled  to  Buccoed  widow 
as  trustees  uftor  her  dealh--Advcrso  posaos- 
sion.     22  M  197  col  1927  P  I. 

13  Trustees  entitled  to  probate  a&  executors 
according  to  tenor  of  the  will. 

Held,  that  the  mere  circ-umstance  that 
the  property  is  left  by  the  will  to  trustees, 
without  words  referring  to  them  as  execu- 
tors, would  not  prevent  those  persons  be- 
ing granted  probate  as  executors  according 
to  the  tenor,  if,  among  the  duties  to  be  dis- 
charged by  them  under  the  will,  there  are 
included  such  duties  as  executors  have  to 
perlorm  ;  but  that  should  appear  from  the 
will.  17  L  H  Ir  p  277,  L  R  3  F  and  D  157  and 
2  P  and  D  369  referred  to.  N  APPACOTTY 
MUDALl  V.  MUTHUKUMARAPPA  MUD 
ALL    16  M  L  J658 

1^4  Indebted  to  the  trust-D  e  f  a  u  I  fc  i  n  g 
trustee  or  creditors  of  the  trust  in  respect  of 
debts  contracted  of  trustee— Liability  of  trust 
estate.     28  C  574  col  13B8  PL 

15  Liability  of,  for  breach  of  duty,  29  B 
170   col    548    P  I. 

16  Liability  of — For  defaults  of  his  co- 
trustees-    7    BLR  691  col  547  P  I. 

17  New  or  additional— Appointment  of- 
Jurisdiction.     28  M  319  col   121-3  P   I. 

18  New-appintment  of,  pending  adminis- 
tration Suit-Power  to  appoint  new  trustees— 
Appintment  of  new  trustees  without  sanction 
of  C3ourt,     9  0  W  N  239-32  G  448  col  2032  P  I 

19  Person  unauthorisedly  obtaining  re- 
newal of  promiasory-note  is  — For  the  right- 
ful   owner  thereof.     29   M  87,    cool  1747  P  II. 

20  Power    of  Court  re  Proceedings  for  ap 
pointing  new  trustee.     5   a  L   J  191    col    1220 
P  1. 

20  (a)  Purchasing,  at  auctionabe  sale.  6 
O  u  252  col  549  P  I. 

21  Register  of  High  Court  or  Suddar  Di- 
waui  adawlut,  nor  the  Secretary  of  State  and 
nor  the  Comptroller-General  is  a  trustee  °on 
behalf   of  the  owner  of   Government,    9  C'W 


Tru8te6    (Coiud,) 

N  443-82  0   799  col  540  P  I.   No.  5^. 

22  Rcligioup  Endowment.  See  Religious 
Endownicnt--Tru8tee  I'll. 

28  Removal  of,  by  beneficiary  or  cotrua- 
tees--Trusteo'?  cannot  remove  a  co  trustee  ^ 
without  the  sanction  of  court — Trustee  who 
has  been  removed  can  sue  for  declaration  of 
his  trusteeship  — Removal  of  trustee  by  a 
oa'jte  is  not  a  caste  question— Friction  or 
hostility  not  a  ground  for  removal — The  in- 
tentioD  of  the  parties  to  a  deed  must  be  ga- 
thered  only  for  the  deed— Evidence.  9  B  D 
R  514  col  442  P  I. 

24  Suit  against  trustees  of  public  chari- 
ties— Sanction — Oonfirmity  between  suit  and 
sanction      110  P  R  1907  col  1215  P  I. 

25  Suit  by~To  trustee  made  defendant 
without  showing  that  he  refused  to  be  joined 
as  plaintiff.     4  M  L  T  194  col.  1379  P  I. 

26  Puit  by  one  trustee  without  consulting 
00  trustee  not  maintainable,  though  his  title 
denied    by  the  other.     24  M  296  col  1708  P  II. 

See  alFO— 29  M    302   col  1384  P  II.     26  M 
649  col    1707  P  II    and  26  M  461   col  1893  P  I. 

27  Suit  for  possession  of  trust  property 
as  manager— Limitation— 27  A  513  ccl  1928 
P   I. 

2S  Suit  lor  removal  of—Jurisdiotion — 
5  0  C  no  col  1222  P  L 

29  Temple  trustee's  personal  liability 
for   debt.     2  M  L  T  263  col  2308  P  II. 

80  Transfer  of  trusteeship  to  the  person 
entitled  under  founder's  rules  by  one  who 
has  acquired  by  prescriptive  right  thereto 
valid.     24  M  219  col  74  P  I. 

81  Trust-Transfer  inoperative  without 
intention.    26  B  449  col  1179  P  II. 

89  Trusteeship  heriditary— Suit  to  recovar 
trust— Property— Limitation,  AWN  1905  p 
69  col  1928  P  I. 

33  Trustee  and  cestui  que  trust — Con- 
fidential relationship,  8  B  L  K  525  col  278 
P    II. 

84     Trustee  and  cestui   que  trust — Trustee 
not  representative   of  cestui   que  trust  in  suit 
where   contest   is  between    two    beneficiaries. 
4  B  L  R  857  col  2037  P  I. 
Trustee's  act  XXVII  of  1866 

1  See  act  XXVII  of  1866— Trtustees  act 
col  95  P  I. 


"WJ 


Ubari-teiiure. 

1  Meaning  of— Pension  —  Assigned  Go- 
vernment revenue— Profits — A  W  N  1902  p 
161  col  146  P  I. 

Unanimity  among  judicial  decision 
in  India. 

1  Whether  execution  is  in  time  is  ques- 
tion of  law— Instalments— Default  in  pay- 
ment of-Waiver  of-4  BLR  688—27  B  1  col 
1242  P  I. 

Unascertained   groods. 

1  Sale  of  —  Appropriation  —  Conditional 
eippropritioa-3i  C  173  Qol  3i9  P  I, 


Unauthorized   person. 

1     Right  of   a   defendant   to    dismissal    o£ 
suit   brought   by  unauthorized    person — Pro- 
cedure—Plaintiff   respondent   dying   pending 
appeal.     7  0  C  78  col  1392  P  I. 
Unchasity. 

1  Agreement  to  paypin  money  to  daugter- 
in  law — Her  unchastity— Whether  she  is  en- 
titled to  enforce  it.  4  A.  L  J  13—29  A  151  col 
249   P  I- 

2  Of  widow,  effect  of,  in  regard  to  estate-- 
Vested  in— -Unchastity  of  widow— Hindu  law 
—Custom.    76    P  R  1901  ool  11S6  P  1. 
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Undalmod  property. 

I  Unclaini  d  and  pot  hidden  article  found 
on  land—  Jiujhts  of  landoivner  and  finder-Act 
VI  of  1878. 

Tlio  ownership  of  unclairaod  liidJon  troa 
Bures  is    regul(\tod    by    tho    Indian     Troaauro 
Trovo  Act;  VI  of  1878    i  Mooro,  (I'  0  ),  17G,  U. 

Held,  that  an  unclaimed  article  fouud, 
not  hidden,  on  the  land  of  a  certain  person 
was  the  property  of  the  persoia  on  who;^e  land 
it  was  found,  unless  it  was  found  in  some 
public  place,  and  that  tho  land-owner  insome 
public  place,  and  that  the  land  owner  was 
entitled  to  recover  it.  2Q  344(1896),  and  7, 
M  H  C  150,  'considered  referred  to,  VIRU- 
PAKSHA  SWAMI  TEMPLE,  BY  ITS  MA- 
NAGER, S1T\RAMA  SA3TRULU  v.  LAM 
BANI  GOLAYA,  4  M  L  T  2X9. 

Unconditional  sale 

1  Agreement  to  repurchase-  Registration 
—  Pukka— Unconditional  sale  -Registration 
-Public  policy.  14  0  P  L  R  1901  p  166  col 
2087  P  I, 

Unoonscionable  bargain. 

1  Interest  Act  {XXVIII of  1855)  Section  2- 
Intere&t— Unconscionable  bargain  —  Evidence 
Act  (1812),  Section    92. 

A  mortgage  hond  for  Rs.  300  provided 
that  compound  interest  would  be  paid  at  the 
rate  of  five  rupees  per  mensem  with  monthly 
rests.  In  a  suit  to  enforce  the  bond  it  was 
pleaded  that  the  agreement  being  uncon- 
Bcionable  one  ought  not  to  be  enforced.  The 
defendant  also  wanted  to  show  that  contem- 
poraneously with  the  execution  of  the  mort- 
gage there  was  an  oral  contract  in  respect  of 
the  interest.  It  was  admitted  that  there  was 
no  fiduciary  relationship  between  the  parties 
and  there  was  no  question  of  dominating  will 
or  undue  influence. 

Held,  that  the  plaintiS  was  entitled  to 
interest  at  tho  rate  stipulated  for  in  the  bond 
and  evidence  as  to  oral  contract  was  barred 
by  section  92  of  the  Evidence  Aot--21  W  R 
352,  5  Gal.,  137,27  Gal.,  421,  10  Mad.,  203,  L  R 
21  Ch..  Div  243  referred  to.  KRISHNA 
KUMAR  SAHA  V.  BROJO  NATH  HOY 
CHOWDRY,   7  C  W  N  876 

2  Unconscionable  ^  agreement— Interest, 
exorbitant  rate  of.  AWN  1903  p  44  col  266 
PI. 

8  Unconscionable  covenant  for  pre-emp 
tion  for  a  fixed  sum  irrespective  of  market 
price-Mortgage  suit  for  redemption.  11  M  L 
J  1901  p  132-24  M  449  col  265  P  I. 

4  Unoonscionable  covenant  for  pro 
Sessional  service — Lease  from  month  to 
montn— Suit  for  ej'.ctment.  8  G  W  N  408  — 
82  G  243  col  719  P  1. 

6  Unconscionable — Ratification  of  con- 
tract caused  by  undue  iufiucnoo  — Disquali- 
fied proprietor  — Barrowing  money  without 
sanction  of  Court  oi  Wards.  5  Q  G  256  col 
267  P  I. 

6  Uuoonsoionable— Interest  on  usatruc- 
tuary  mortgRge  —  Unconscinablo  Bargain  — 
Construction  of  mortgage  decd-UsuIructuary 
mortgage,    5  0  G  155  aoi  13GS  P  IL 


Unconscionable  brirgain    [Gontd,) 

7  Uncona  ionabla  bargain— Undue  in- 
fi nonce.     UT)  \'  U  I'JOS   c   1    625  P  II. 

g  Unduo  inftuoiico  -  U'.coQscioiiablo  bar- 
gain—Interest— Uoalings  b.'tw'ion  banias  a'ld 
agriculturists.  80  P  L  R  1905 -13  P  R  1905 
col  258  P  I. 

•^  Unconscionable  bargain  -  Interest  — 
Dealings  undue  inflaenco.  9  P  L  R  1901—38 
P  R  1901  col  257  P  I. 

IQ  Unconscionable  trangactiona  — Unduo 
influonce-Uncon.scionabla  transaction — Pro- 
note.     5  0  G  307  col  263  P  I. 

Under  proprietary  rights. 

1  Decree  — Itigbb  of — Hard  case  circular 
— Decree  for  land  passed  under  a  proprietary 
decree — Financial  commissioner,  5  0  G  2GG 
col  1979   P  II. 

2  Interest  — Law  relating  to  reaamptioa 
considered  and  explaiued  —  L  md  reserved 
rent  free  ^by  vendjr — Under-Proprietary  in- 
terogt.     Bds   Sd  No  4  of  1903  col  1989    P  II. 

8  Acquisition  by  prescription-Declaratory 
decree-Landlord  and  teuaut-Porisessiou,  pra- 
yer for— Under  proprietary  rights,  acqusition 
by.     2  O  G  207  col  |429  P  I. 

4  Birt  shankilap  Khushast  declaratory 
suit  by  landlord  against  tenant  sdttiug  up 
under-proprietary  title.  7  0  C  372  col  2061 
PI. 

5  Birt  ahankalap  —  Kushast  —  Parpetual 
hereditary  farming  lease -Under-proprietary 
right— Decree— Of  Court  —  Cancellation  of 
sale  of  heritable -Non-transferable  tenure. 
6  0  G  94  col  331  P  II, 

6  Birt  shankalap— Arrears--  Interest  on 
arrears  of  rent— Suit  for  arrears  of— Against 
tenant—Decree  of  settlement  Court.  5  0  0 
187  col  1859    P  II. 

7  Claim  for- On  ground  of  being  old  pro- 
prietary without  evidence  of  specific  grant 
of  the  right.     9  G  W  N  167  col  1961  P  II. 

8  Jurisdiction  of  civil  court  to  datermiua 
—Declaratory  suit.     5  O  G  118    col  42d  P  I. 

9  Suit  for  declaration  of-Cause  of  action 
--Plaintiffs  being  recorded  as  occupancy 
tenant.    8  0  G  30  col  340  P  U. 

10  Tenure -Grant,  3  O  C  268  col  1092  P 
II.   No  33. 

11  Title  —  Declaratory  suit  by  landlord 
against  tenant  setting  up  under  proprietary 
title.     7  O  C  372  col  2061  P  I. 

Unde'^proj^rietor. 

1  Estate  of-Devolving  upon  his  widow 
after  death —  During  v/idosv's  possessim  - 
Government  enlarging  estate— Et'feci  of  Gov- 
ernment action  v.'ili  not  raake  widow  Z.mia- 
dat  with  title  independent  of  what  slie  de- 
rived froni  her  huaband-A  W  N  1903  p  222 
col  1284  P  II. 

2  Liability  for  rent  and  interest.  2  O  C 
288  col  1365  P  II. 

3  Liability  to  pay  interest  —  Landlord 
and  tenant-Compromise.  26  A  299-700 
116  (P  G)  col  51  P  1. 

4  Liability  to  pay  revenue  — Suit  by 
lambardar   against  co-aharer    for   aneivrs    oi 
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Under  proprietor    {Could) 

rovonuo.     6  O  0  70  ool  1994  P  II, 

5  Peivianent  hcieditaiy  fvmivg  lease — 
Trunsftrcd'lc  lease— Trans/ er  of  Property  Act 
(IV  of  1882),  S.  (}~Suit  fur  arrears  of  rent— 
Interest. 

Thu  resp  ndent  sued  the  appellant  to 
recover  arrears  of  rent  plus  intyrist,  and 
both  were  decreed  by  llio  Lower  Court.  la 
the  dforeo  of  the  Financial  Commissioner 
of  Oudii,  dated  27th  April,  18G9,  tho  (\ppel- 
Iftiit  obLiinod  liy  couaeul  of  the  taiukdar  a 
decree  foi  a  ptimaiient  hereditary  fnrmiug 
lease.  The  appellant  contended  that  he  was 
an  under  proprietor  and  therefore  not  liable 
to  pay  iuteiest    on  the  arrears  of   rent. 

Il4d,  that  the  appellant  was  an  under- 
proprielor  because  his  interest  in  the  pro- 
l)criy  was  al^-o  trai;aferabla  uner  S.  G  of  the 
Tia-ii^fer  of  Property  Act,  and  that  he  was 
not.  liable  to  pay  interest  on  arrears  of  rent. 
KESHO  SIISGH  V.  MAMOMMAD  AZIM. 
8  0C  i08 

6  Uighfc  to  pre  cmpt  a  mahal  sold  by  a 
proprietor  —  RJember  of  the  village  com- 
iiiuuity.     6  0  C  266  col  1979  P  II. 

7  Suit  by  superior  proprietor  against — 
Breach  of  contract—Damages.  1  O  U  270  col 
605  P  II. 

8  Suit  by  superior  proprietor  for  arrears 
cf  rent    against.      I  0  0  267  col  1997  P  II. 

9  Suit  for  amount  of  rent  paid  by  an 
onder-proprietor  on  behalf  ot  another— 
Liabiliiy  of  one  party  to  reimburse  the  other. 
6  0  G  346  col  338  P  I. 

10  Suit  for  propreitary  possession  against. 
3  0  0  105  col  1864  P  I. 

Under  raiyat. 

1  Heir  of—  ight  to  hold  'the  rent  title 
the  end  of  the  agricu  tural  year.  31  C  557  ool 
1503  P  IL 

2  Heritability.     11  0    W   519  col  105  P  II. 

3  Suit  for  ejeotment  of — Whether  notice 
necessary.     11  G  W  N  190  col  127   P  II. 

Under  tenant. 

1  Right  to  apply-Sale  of  holding  in  a 
decree-29  C  459  col  1542  P  I. 

Undisclosed  Incumbrance. 

I  Dojnages  for  breach  of  contract.  4  L  B 
K  ]907  p  8G  col  592  P  I. 

Undivided  villagre. 

i  Share-holder -Mortgage  of  a  holding- 
Occupancy  tenant.  17  G  P  L  R  17  col  1795 
P  11. 


Contract  Act  S.    16 
Contract    Act  S,  16 


Undue  InHuence. 

1  .-ee  Act  IX  of  1872. 
cols  266  to  268  P  1.  and 
cjI  623  to  625  P  II. 

2  Goorsion—Fraud.     1  O  G  63  col  231  P  I. 

3  Custom  — Power  to  transfer  ancestral 
property  — Rawals  of  Mauza  Budala,  Kangra 
District.     6  P  R  1902  ool  169  PI. 

4  Execution  of  Pro- note  —  Burden  of 
proof      2PR    1902  col  1890  PH. 

5  Execution   of   pro  note— Master    taking 


Undue  influence    (Contd,) 

pro-note  from  servant  for  amount  cmbazzled 
-Against  public  policy.  9  P.  R.  1906  ool: 
283    P.    I, 

6  Evidence  not  mentioned  in  the  plead- 
ing—  Bouami  transaction.  33  0,  773  col: 
214    P.     I. 

7  Exeiclseof — Will  — Confidential  position, 
Held,    that   to     set   aside   a    will    on  the 

ground  of  undue  influonce,  it  is  not  Buffici- 
ent  to  eKlablish  that  a  person,  who  is  largely 
benefited  under  the  will  had  the  power  to 
overbear  the  will  of  the  testator,  but  it  must 
also  be  shown  that  such  power  was  exercised 
and  that  it  was  by  the  exercise  of  feuch 
power  that  the  will  was  obtained.  7  L  R 
H  L  448  (471),  L  R  1894,  P  D  151,  L  R  2  P 
and  D  469,  11  P  D  81,  2  Leading  Gates  in 
Equity,  462,  referred  to.  BHABUTI  SINGH 
V.    MUSaMMAT    MULA.     10    0  0  76- 

8  Presumption  — Landlord  and  tenant — 
Dominating  the  will  —  Kabuliyat  unfairly 
obtained— Onus-Executants— Suit  to  S'it  aside 
by  one  of  the  executants — Fraud  -  Pleading — 
Full  particulars.     8  G  L  J    315  col    1072  P  II. 

9  Suit  upon  deed -Defence  of  want  of 
genuineness  of  deed— Issue  upon  that  basis 
—  Plea  of  misrepresentation,  undue  influence 
or  fraud  not  allowed  subsequently.  19  Bom. 
L  a  494  col  1329  P  II. 

Unenclosed  land, 

1     Ownership— Proof  of  —  Possession    of  a 
part  — Adverse    possession — Payment   of  rent, 
26  B  410  col  365  P  I. 
Uninhabitable   premises. 

1     Challenge     of   legality  of   order.     Deci-      J 
sion  as  to   fitness   of  premises   for   use,     4  L      M 
B  R  1907  p.  144    col    320  P  II. 
Universal    legatee. 

1  Application  for  probate.  I  N  L  R  164 
col   515  P  I. 

Unprofessional  conduct  op  attorney. 

1      Attorney    appearing    for    both   sides.     8 
G  L  J  165.     See    Attorney    P  I. 
Unprofessional  conduct   of  Pleader. 

1     Agreement   between  pleader   and   client 
for  payment   of  a  share  of   property   in   suit* 
4  O  G  229  col    508  P  I. 
Unregistered    lease. 

1     For'quarrying  lime-stone — Admifisibility, 
7  O  G  231  col  474    P  I. 
Unregistered  mortgage  bond. 

]  Suit  for  personal  obligation  —  Admis- 
sible.    4  L  B  R  1907  p  52  col  489    V  I. 

Unscheduled   debt. 

1     Composition    with  creditors  —  Liability 
of  negociated  promissory  note.     4  L  B  R  1907 
p  101    col    57  P  I. 
Unstamped   Memorandum   of    appeal. 

1     Filed  in  time  — Stamp  paid  after  express 
of  limitation.     16  G  P  L    R  1903   p   89   col  98 
P  I. 
Upper   Burma  Civil  Courts  Regulation. 

1     S.  10-U  B  R  1905  p  36  (G.  Pro)  col  1052 
P  I. 
Upper   Burma   Land    Revenue  Regulation, 

1    S.  53  (1)- Revenue  proceedings  of  a  judi- 
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Upper  Burma  Civil  Courts  Regu- 
lation    {Contd). 

oial    nature.     U  B  R  1903  p  1  Civil  Procedure 
page.     13   col  921  V  I. 

2  S.  53  (2)  (ii)  Suit  to  recover  a  twinyo  or 
Byo.  U  B  U  1003  p  1  Land  Revenue  Regula- 
tion col  323    P  II. 

Upper   Burma    Municipal  Rkgulation. 
Soe  ool  324  P  II. 

Upper  Burma  Registration  Regulation. 
See  col    325    P  II. 

Urban  Areas. 

1  Applicability  of  Bengal  Act  VUI  of  1885 
to  outside  Calcutta.    9  C  W  N  141  col  26  P  II. 

Usage. 

1  As  evidence  — Religioug  trust  — Purpose 
of    foundation.     12  IM  L  J  360  col  159C  P  1. 

2  Of  trade  — Contract— In  v/hat  circura- 
stances  court  may  asums.  8  L  B  R  1905  p  41 
0.1  739  P  11. 

8  Sale  of  uon-trausferablo  holding.  8  'C 
W  N  172  and  8  G  W  W  235  col  158  P  II. 

User. 

1  Mahomedau  Law — Alienation  of  land 
pertaining  to  graveyard.  78  P  L  R  1908  col 
1387  P  I. 


Usufructuary  Mortgage. 

\  ^<o  IMorLf^age- [;;:u(rucLuary  Mortgage, 
cols  1BG9  to    1870  P  II. 

2  By  tenant  having  non  transferable 
rights    in    land,     7  O  C  205  col  1801   P  II. 

3  Interest  on — Construction  of  moitgaga 
deed      5  0  C  155  col   13G8  P  II. 

4  Of  occupaiicy  holding.  2  0  C  205  col 
1988  P  II. 

5  Suit  for  redemption- Zureposhgi  lease- 
Discretion  of  court  in  decreeing  redemptioa 
in  suit  for  possession.  4  0  0  257  col  1846 
P  II. 

Usury. 

1  Exorbitant  rate  of  interest -Exforce* 
ment  of  contract,  between  parties.  29  C  823 
col  62  P  I. 

Usury  Laws  Repeal  Act  XXVIII  of 
1885. 

1  See  col  62  P  I. 

2  S.  2— Principal  sum  bearing  no  inter- 
est repayable  by  instalments.  25  M  343  col 
341    P    I. 

J?     S.   2- Express     or   implied     agreement. 
Court   can  not  interfere.     liO    P  R    1908   col 
13.58    P   n. 
Utbandi  Tenure. 

1  Suit  for  rent  of — Abandonment— Notice 
— Odus— Benami  sale — Admission  by  vendor, 
effect  of.  5  G  L  J  398-11  OWN  581  col 
1934    P   II. 


VaKalat 

\     Acceptance  in  writing  not  necessary— Ojte 
of  several  vendees— Suir.g  parlies. 

Banerjee,  J  Ooo  of  several  joint  vendees 
can  sue  for  his  share  of  the  property  pur- 
chased. If  both  sue  and  on  one  of  them 
dying  the  deceased  man's  representatives  are 
Dot  brought  on  the  record,  remaining  plain- 
tiff can  recover  his  share  of  the  property, 
Per  Richards,  J.  One  of  two  joint  vendees 
can  sue  for  the  whole  property  purchased. 
KUNJA  MAL  V.  GOURI  SHANKAR  1905 
AWN  274. 

2     Dating  —  Necessity   of  —  Execution    of 
decree.     36  M.  197   col.  2012  P  I. 
VaKil 

1  See  pleader     cols  2950    to  20.06  P  II. 

2  Pleader  —  Autkcrity  to  compromise  suit. 
A  pleadir    has    not   a    general    power    of 

compromise,  be  must  be   specially  authorised 
to  that  end.     PAMPANNA    v.    PAMPaNNA. 

6B  Lit  798 

3  Fee  in  suit  for  declaration — Legal  prac- 
titioner— Vakil — Rules  framed  under  the  act 
— Vakil's  fee  "in  suit  for  declaration.  26  j\I 
654-13  M  L  J  358  co'.  511  P  I. 

9     Right  of  audience  -Insolvency    appeals 
in  the  High  Court— Omission  to  consider'im 
portaut   documeut;iry    evidence,     18    M   L   J 
505.     See  Rimaud  No.  23. 

Vafeils  Regulation  (Travaucore) 

1  Power  ot  court  to  go  hobii>'l  ngrprmcnt 
belweeu  Vukil  and   ciiuui  and  lix    re»i;3uuable 


— Seshagars  to  contest  it  a  fresh  suit.     23  T 
L  R  41  col.  1723  P  II. 

Valuable  consideration 

1     Purchaser    for— Sale    in    execntion     of 
decree  upon  mortgage    executed   by  a    holder 
of   life   interest.     6  O  C  305,      See    Armenian 
Christian. 
Valuation. 

1  Computation  court  foeg—Suit  for  parti- 
tion—Relief  sought — Change  in  mode  of  en- 
joyment —  Enforcement  of  disputed  rights. 
15  0  P  L  R  120  col.  7C6  P  II. 

2  Jurisdiction -!-uit  for.  S  136  G  Land 
Revenue  Act  explained  15  0  P  L  R  81  col. 
366  P  II. 

8  Jurisdiction  — Valuation  of  appeal-Croga 
appeals  involving  claim  to  upwards  of — 
Appeal  triable  by  two  Judges.  3  0  C  96  col. 
722  P  II. 

Valuation  of  appeal. 

1  Appeal  againsL  decree  in  suit  under — 
Stamp  duty  jayablp  — Appi  al — Court  fee  oa 
appeal.     26M  172  col  134  PI. 

2  Appeal  by  mortg'ig  t  or  mo'tgagoe  in 
a  suit  for  redumplion  —  Value  of  subject  mat- 
ter of  appeal       16    M  L  J  287  col   1  16  P  I. 

3  Further  app-'al  to  Chief  Court  of  the 
Punjib  Valuation  for  purp  ses  of  jurisdio- 
tion-SuiL  for  possession  ot  Int  d  afier  fore- 
closure of  mortgage,  84  P  R  1906  06  P  L  R 
1907  col    2217  P  II. 

4  R  dm^plioti  suit— Appeal  ngaiding  a 
portion    of  the    amount    decreed    payable  tor 
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Valuation  of  appeal    (Gontd) 

redemption— Oourb  foe,    liability  to,     2A  LJ 
105 -A  W  N    1905  40  col  115  P  1. 

5  Suit  for  partition  —  Appoal  to  privy 
council,  valuation  for  purposes  of.  10  0  W 
N  501  col  I'iDB  P  I, 

6  Valuation  of  claim- Plaintiff  not  entitl- 
ed to  fix  arbitrary  valuo  of  his  claim.  C5  P 
L  U  1903     28  P  K  1903  col  101  P  I. 

Valuation   of  land 

1     Under    land    acquisition    act   teat    as  to 
bo  estimated-  Rxpsrts   opinija-Points  necos- 
eary  for.     32  0  313  col  852  P  I. 
Valuation  of    suit. 

1  AppliciUion  for  leavo  to  Privy  Council — 
Question  ii^directly  in  issue  as  regards.  4  O 
U  234  col  1294  P  I. 

2  Applicability  of  customary  law -Suit 
by  sou  contesting  alienation.  58  P  R  1905 
col    2104  P  I. 

8  Acceptarce  of  leaser]  sum  than  the  suit 
amou^it  by  consent  decreQ —Appeal  against 
order  paisod  in  exooutioo  of  such  decree 
—Jurisdiction.     6  C  L  J  38  col  790  P  I. 

4  Amendment  of  —  Jarisdiction  — Appoal. 
i  L  B  R  1907  p  120  col  759  P  1. 

5  Administratiou  suit— Valuation— Com- 
putation of  Court  fee-Valoation  for  purposes 
Of  jurisdiction.     4  L  B  R  279  col  709  P  II. 

6  Amount  or  value  of  the  subject  matter 
of  the  suit  "  in  S.  110  of  C  P  C  (1908)-Appeal 
to  Privy  Council  — Suit  for  partition.  10  C 
W  N  564  col  1298  P  I. 

6  (a)  Appeal—  Pre  emption  suit.  24  P  B 
1903    col   2216    P  II. 

7  Appeal-Value    for    purpose  of    jurisdic 
tion  — Execution  of  decrae,  attachment.   71   P 
L  R  1906   col  761  P  I. 

8  Appeal,  forum -Mesne  profits— Interest 
—  Suit,  Original,  value  of —  Statute— Langu- 
age of  doubtful  import.  11  G  W  N  •1133-34 
C  954  col  790  P  I. 

9  Appeal  to  Privy  Cunoil— Value  of  the 
subject  matter  of  the  suit.  60  P  R  1905  ool 
1288   P  I. 

10  Arbitrary-By  plaintiS  in  suit  for  settle- 
ment of  accounts— Proper  value  for  jurisdic- 
tional purposes.  46  P  R  7906  col  759  PI. 

11  Declaratory  Suit— Execution  of  decree 
— Attacbment.  142  P  El  1906  col  1529  P  I. 

12  Declaratory  suit  by  objector  against 
decree  holder  and  judgment  debtor— Valua- 
tion of  suit  for  purpose  of  jurisdiction  of  ap- 
peal. 74  P  W  R  1908-212  P  L  R  1908  94  P  R 
19U8  ool  15^0  P  1. 

13  For  appointment  of  receiver — Deficient 
Court  fae—Practicg-Procodura  2  A  L  J  84-21 
A  400    col  431  P  I. 

14  Port  appointment  of«  receiver-State 
ment  of  in  plaint-Court  fee  value  and  value 
of  subject  matter  both  to  be  stated.  29  B 
229-7  ii  L  R  lai  col    2053    P  II. 

15  For  appoiuLmont  of  receiver  — Suit-At- 
tachmeut-Obj.'ction  against  Declaratory  suit 
■-Vulue  of^uit  for  purposes  of  jurisdiction. 
AWN  1905  p  37-27  A     115  o  .1  104    P  I. 

16  P^  I"  declaraiion  that  niainlifis  are  not 
mombeid  of  *  tarwad.     26  M  ^504  coi   434  P  I. 


Valuation  of  Buit    (Gontd.) 

17  For  proomption  of  land  not  paying  fjoV- 
ornmont  rovonuo-Court-fee  -Preemption  suit 
-Valuation  of  land  ofJ  land  for  purposes  of 
Court  (oe-Appoal.  AWN  1006  p  66-3  A  L  J 
2M-28  A  411  col  111  P  I. 

18  For  purposes  of  appeal-To  Privy  Cou>n- 
oil-Value  of  suit  for  purpose  of  appeal  ta 
Her  Majesty  in  Council-Cet tificato  for  leave 
to  appeal.     1  0  C  sup  18  col  377  P  II. 

19  Por  purposes  of  jurisdiotion-Suita^ 
Valuation-As  amended  by-6  P  R  1904  col  101 
PI. 

20  For  puposes  of  Jurisdiction— Partition 
suit-Valuation  af  suit — General  Clauses-Suit 
for  partition.  AWN  1902  p  89-24  A  381  col 
791  P  I. 

21  Issue  taken  as  to  in  Munsiff's,  Court- 
evidence  addueed— Waiver — Interforonoe  by 
High  Court  in  second  appeal.  8C  LJ  266. 
col  812  P  I. 

22  Jurisdiction  of  court— Suits  valuation 
for  settlement  of  accounts  — Arbitrary  value 
fixed   by  plaintiff-94   PL   R    1906-46  P  R 

1906  col  112  P  I. 

28  Jurisdictional— To  establish  right  to 
attached  property  —  Objection  against  at« 
tachment  —  Declaratory.  63  P  L  R  1907— 
11  P  W  R  1907—142  P  R  1906  col  1051  P  I. 

24  Mortgage  —  Redemption  for  suit- 
Value  of  martgaged  property— Mortgage  b>y 
way  of  conditional  safe— Notice— Defection— 
141  PL  R-1666  PI. 

25  Original  valuation—Subsequent  with- 
drawal of  part  of  the  olain>,  efiect  of,  on 
appeal  to  high  court — Jurisdiction  of  courfe 
—Valuation  of  suit— Withdrawal  of  part  o£ 
claim,     a  A  L  J  136  col  2176   P  I. 

26  Possession  of  land  by  demolition  of 
bouse  thereon  or  on  payment  of  compensation 
for  it.     11  0  C  45  col  2001  P  II. 

27  Punjab  courts — As  amended— Appeal 
valuation  ot  suit — Pre-emption  suit —Trans* 
fer  of  appeal~213  P  L  R  1908  ool  2144  P  II. 

28  Punjab  courts— Valuation  of  suit — 
Mortgage  by  way  of  ca&ilitional  sale — Suit 
for  possession  of  land  assessed  to  land  re- 
venue aftar  foreclosure  of  mortgage.  66  P  L  R 

1907  -  84  P  R  1906  col  2217  P  II. 

29  Punjab  courts  —  As  amended  by- 
Further  appeal— Valuation — Suit  for  posses- 
sion—Defendant setting  up  mortgage.  199  P 
L  11  1908  col  2216  p  II. 

SO  Redemption  suit— Lien  additional- 
Costs  of  repairs  — Further  appeal — Valua- 
tion-Redemption. 197  P  L  R  1908  col  1585 
P  II. 

81  Redemption  suit— Stamp  duty  — Juris- 
diction—Value  of  suit.  1  L  B  R  1900-02  p  96 
col  322  P  II. 

32  Suit  by  attaching  creditor  to  declare 
his  right  to  attach  against  successful  claim- 
ant. 2  A  L  J  115-27  A  440  col  1528  P  I. 

S3  Suit  by  reversioner  for  declaration 
that  a  mortgage  by  widow  will  not  effect 
his  interest  by  an  alienation  after  alienors 
death.  42  P  R  1907-100  P  W  R  1907-66  P  L 
R  1908  col  2217  P  II. 

34    ^^^^  ^y  30^  ^01  declaration  that  &IL^< 


(     2525    ) 


DIGEST  OF  CIVIL  Cr^SES 


(     25 20    ) 


Valuation  Of  buit    (Contd.) 

nation  by  father  of  ancestral  laud  was  not 
binding  on  him  aftor  fathers  death-- Valua- 
tian  for  purposes  of  jurisdiction.  5J  P  L  R 
1905—58  P  U  1905  col  2101  V  I. 

85  Suit  for  oaucellation  of  sale  deed  and 
for  transmission  of  a  copy  of  tlie  judgment 
therein  to  the  sub  registrar  -  Valuation.  29  B 
a07col  102  !•  I. 

36  Suit  for  damages  for  more  than  Rs-. 
10000  -Dismissed  'ou  appeal  -  Damages  rot 
asetsscd  by  fitst  court  -Value  of  aulj;ct 
matter  for  purposes  of  appeal  to  privy  cuun- 
cil-33  C  893  col  1298  P  1. 

37  Suit  for   deolaratioa   that  sale  of  an 
tjestral  agriculural   land    would  bo  void  after 
alienor's  death— Valuation.     60  P  K  1907—76 
P  W  K  1907—79    P  L  R  1908    col  :  2217  P.  II. 

38  Suit  for  foreclosure  of  morlgage— Sub 
ject  Matter,  Valuation  of— Jarisdiction.    11  0  j 
C  154  ool    1779  Pit. 

39  Suit  for  injunction  and  damages  on 
•allegation  of — Possession  — Value  for  purpo 
fies  of  court  fees  and  jurisdiction.  9  U  W  ISl 
690  col  101  P  I. 

40  Suit  partition  Suit  value  of  jurisdic- 
tion.    4  J  L  J  509   ool  762  P  I. 

41  Suit  for  partitioQ  — Basis  of  valuatioa— 
Value  of  property — Appeal  to  which  court  to 
be  value  of  the  original  suit— Appeal  forum 
Of.     3   C  L  J    197—10  OWN    56  col   790  P  I. 

42  Suit  tor  possession— Upon  what  basis 
ehould  such  suit  be  valued—ilaiutill  case  not 
deftndauts  picas,  should  bo  looked  to.  199 
P  L  K    1908  col  2216  ''.  II. 

43  Suit  for  possession  of  fruit  garden 
value  of,  for  purposes  of  court  fee.  61  P  L  K 
col  709    P  I. 

44  Suit  for  poasession  of  house  valued 
by  plaintiff-  Value  ot  improvements  cilccted 
—  Valuitiuu  of  suit  for  purposes  of  court 
fee  and  jurisdiction.  19  r  K  1908—129  P  L 
li    1908  coi  710  P.     11. 

45  Suit  for  possession  of  laud— Definite 
portion  of  revenue  paying  Khata — Value  for 
purposes  of  jurisdiction.  46  P  ii  1908-94 
P  W  U    1908—172  P  L  Li    1908  col.  1117  P  II. 

46  Suit  tor  pre  cmptiou  oi  laud-Value  oi 
relief:  sought  —  Finding  of  court  exucuiiirg 
its  pucuuiary  limits  of  juiudiction,  eifcct  to. 
16  P  ii    1908  col  1417  P  11. 

47  Suit  for  lecovery  of  pioporly  subject 
to  charge— B^orum  of  appeal.  10  O.  U.  42  col 
395   i\   II. 

48  Suit    for    redemption- Value    for  pur- 
pose   of  further    appeal  — Foreclosure  — Detec 
tive  notice  — Waiver  to  take  advautaga  of  legal 
defects.     28  V  K  1908  cul  1660  P  I. 

49  Suit  to  establish  right  to  attached  pro 
perty  — Claim   against     judgment    debtor    for 
declaration  of    title  — Value  of  subject  matter. 
94  P  11  1904  -74  P  W  H  1908  coi  15^0  P  1. 

50  Suit  to  set  aside  sale  of  properties 
subject  to  mortgage— Jurisdiction.  22  T  L  Ii 
86  col  1436  P  II. 

51  Suits— Valuatioa  Act  VII  of  1887— Va 
luation  of  suit  -Suit  for  possession  of  laud 
asoessed  with  land  revenue  — Definita  por 
tion   of  revQuue   pajiug   Khata,    172   PL  iv 


I  Valuation  of  buit    (Contd.) 

1908—24  P  W    11  1903  -4G   P  Fi  1908   col    1100 
j  P   II, 

I       52     Valuation    of     appeal— Action    for   in- 
junction ngainst    infringement  of  trade  mark 
;  --Appeal    to    privy    council.     10  U  W    N  7  col 
1  2182    P    II. 

'  53  Want  of  jurisdiction  in  original  coUrt 
I  to  try  a  suit  Objection  not  raised-Juri.sdic* 
!  tion — Value  of  suit--JuriHdiction--Suii8  Va- 
!  luation.  1  L  13  R  1900-02  p  85  col  14 lO  P  II. 
I  Valuatou. 

1  Award—Decree-Valuator  as  distinguish- 
I  ed  from  an  "  Arbitrator."  5  G  W  N  242  —  28 
I  C  155  col  1207  r  II. 

I  Value. 

'      1    Time   taken    in    testing— Privy   council 
I  appeal — Form    of   security     for    costs — Mort- 
I  gage    bond    of    immoveable    property.     Limi- 
tation.    1  L  B   Ii  1900-02  p  177    col  1687  I'  I. 

2  Of  property— Sale  in  lieu  of  d';wor.  90 
I  P  L  U  1902  col  '163  P  I. 

3  Value  of  Evidence  -Proof — Profe-'sional 
misconduct  of  advocate.  4  L  B  Ii  1907  p  27 
col  246  P  I. 

4  Of  suit— For  the  purpose  of  fuither 
appeal  for  possession  of  land.  81  P  K  190G 
col  2217  P  II 

5  Of  suit,  for  the  purpose  of  jurisdictioa 
and  court  fee--Suit  for  injunction  where  no 
damages  are  claimed.  03  P.  H,  1902  col  : 
107    P   I. 

6  Of  suit,  for  the  purpose  of  S.  40(1)  (b) 
of  the  Punjab  Courts  Act.  130  P  Ii  1906 
ool  :    1228    P    I. 

7  Of  suit-Suit  for  disolution  of  partnoic- 
ship-Oourso  of  appeal--Juribdiotion.  58  P. 
R.  1902  col  122  P.  1. 

8  Ot  suit— Suit  to  establish  right  to  at- 
tached property — Value  of  subjjct  matter  for 
purposes  of  jurisdiction.  71  P  L  R  190G--55 
P  R  1906  col  761  P  1. 

9  Of  suit  for  dissolution  of  partnership  — 
And  settlemv^nt  of  account.  16  P  R  1906 
col.  759  P  I. 

10  Of  suit— huit  for  pre-emption  —  Value 
of  property.     33  P  L  R  1902  col.  1420    P  11. 

11  Of  suit — Suit  to  sot  aside  stiK;  of  lauded 
;  property.     71  P  L  R    1902  col    1420    I'  II. 

12  Of  suit— Suit  by  a  morigageo  fur  pos- 
session of  land  assessed  to  revenue.    81  P  Li  R 

I  1904  col.  1074  P  II. 

j      13     Of  trees  — Market    value     Basis    of    de- 
cision in  land  acquisition    proceedings  before 

1  court.     4  L  B    t  1907  p   71  col.  656  P.  I. 
Variation  Between    Pi.eauikg  and  I'uoor. 

1     See  Pleading  No  1  (a)  and  No.  17  (u)  ool 
2057,  2058  P  II    and  Practice -Pleadings,    col 
2099  to  2103  P  II. 
Vatans. 

Settlement  — Service    abrogated    succes- 
sion.    25  B  470  col  196  /'  II. 
Vendee. 

1  See  Pre  emption  vendee.  No  311  to  323 
col  2151    P  II. 

2  \^cndee  rcscUimj  to  vendor-  Pre  emption 
-Sale  to    sLranijer    of    a   co- occupant's    ciUirc 
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Vendee    (Contd) 

Under  tho  Rf uhanimaclan  la\V  of  pro- 
empUoM  hold,  on  ibo  auiJionty  of  the  Hod 
aya,  Uiat,  onoe  Llio  right  ot  pre  ompLioii  had 
acoiuod,  uo  suh.^*■qLluIlt  disHolution  of  tho 
ojiitract,  botweou  iLo  {.)ailiorf  to  it,  could 
dissolve  such  right.  13  W  U  332,  R  20  A  100 
21  A  374,  21  A  441,  23  A  247,  26  A  389,  AWN 
(1834),  J(iJ,  roforrod  to. 

Apart  from  the  Mohamedaa  law,  the 
power  to  dofoat  the  rights  of  iho  proemption 
lasts  only  up  to  tho  inrititutioii  of  thu  pre- 
einptiou  suit  and  a  fortiori  doos  not  last  after 
the  pasting  of  tho  decree  in  the  suit.  So,  on 
tlie  passing  of  sucli  a  decree,  the  right  uuder 
it  can  not  be  defeated  by  any  sub.-,;.queut  re 
sale  by  vendee  to  vendor.  Also,  even  before 
the  institution  tf  tho  suit,  it  would  appear 
that  a^strauger  voudoo  of  a  oo  oc  cupanis  en- 
tire share  can  not  defeat  the  pre-emptor's 
right  by  reconveying  the  share  to  the  vendor. 
GaNP.'\TSa  MAH\DASA  v.  joomabhai, 
2N  L  R  150. 

Vendor, 

1  Lien  for  unpaid  purchase  money-Ven- 
dor and  purchaser.  Waiver.  31  C  57  col  226 
PI. 

2  Lien--Sala  of  goods— Goods  obtained 
by  cheating — Vendor  buing  tor  price-Subse- 
quent election  to  avoid  conti-acL — Title  of 
third  persons  as  purchasers  from  vendee.  16 
M  L  J    375  col  352  P  I. 

8  Lun-Sale  of  land  for  a  certain  sum  paid 
at  once  and  rest  to  be  paid  in  instalment. 

Whether  the  vendor  has  actually  receiv- 
ed the  consideration  for  which  h«  stipulated 
there  is  no  lien.  Where  a  part  of  Uie  consi 
deration  far  sale  was  an  undertaking  on  the 
part  of  tho  purchaser  in  respect  of  a  portion 
ot  the  price  and  an  undertaking  was  given, 
held,  ihat  tho  seller  had  no  lien  as  regards 
the  unpaid    purchase    money. 

L  U  4  i:  h  Div  562,  L  R  7  Eq  409,  at  p  483, 
3  Uuss  5aO,  1  S  and  S  434,  L  H  H  Eq  1S4,  1 
De  O  &  J  655,  3  My  ai.d  K  055,  3  Sim  499  re 
ferred  to  ALEXANDER  BaNESS  LUMLEY 
WEBB  V.  JOHN  LaUuHLAN  MaUPHER- 
SON,   6C  W  Ni50- 

4  Lien-  Suit  by  one  of  several  vendees — 
Maintainability — Practice —Parties.     AWN 

1905  p  274  coJ  812  P  i. 

5  Lien— Suit  for  unpaid  purchase  money 
—Jurisdiction.     28  M  227    col  1052  P  I. 

g  Lien  — For  unpaid  purchase  money.  13 
M  L  J  389  col  590  P  I. 

7  Lien-Unpaid^  vendor — Personal  remedy. 
An  unpaid  vendor  has  not  only  a  charge 
on  the  property  sold  in  execuiion  of  his  de- 
cree, but  he  has  also  a  personal  remedy  un- 
der's90TPS  against  the  veudes  UTTAM 
ISHLOK    V.  PHULMAN  RAI,    2  A  L  J  878- 


Lin  for  un- 
ci 1807  P  1. 
Reasonable 


8  Lien-When  extinguished.  ^.„  .„.  ^^ 
paid  purchase    money.     27  M  28  col  1807  P  1 

9  Power  of-Sale--Purchase  -Reasonable 
care — Construction— Notice,  1  L  B  11  1900- 
1902  P  96  col  322    P  II. 

10  Title— Pre  emptor's  denial  of  — Phy- 
gioftl  possession.    2  0  0  9  col   1814  P  I, 


Vendor  aad  Purchaser. 

1  Application  to  set  aside  aale— Jurisdic- 
tion   to  set  asido.     5  O  (J  137    col    151G  P  1, 

2  Agreement  to  aell-Purchasior  with  notoa 
of  the  agreomnnt  —  Uiglit  and  liubilitiea  of 
purchaser.     3  B^m  Ij  R  590    col  403    P  1. 

3  Agreement  to  sell  to  "B"  — Subsequent 
sale  to  "0"  with  notice  of  original  contract — 
Suit  for  possession  by  B— Priority  — Penalty 
mentioned  in  contract  no  bar  to  specific  per- 
formance.    15  P  K  1908    col  402    P  I. 

4  Consideration  -Promise  of  giving  a  girl 
in  marriiigo  — No  marriage  — No  transfer.  28 
M  124  col  587  p  I. 

5  Contract  by  vendor  to  pay  arrears  of 
rant — Default--Sale  of  part  of  the  property, 
effect  of-Damagos.   7  C  W  N  905  col  235  P    II. 

6  Contract — Fraud  between  vendor  and 
purchaser,  effect  of.     49  P  R  1904  col    2G9  P  I. 

7  Counterpart  by  vendeo  subsequent  to 
sale,  effect  of.     29  M  307  col  545  P  II. 

8  Covenant  for  pre-emption  -  Personal 
covenant.     5  U  W  N  343  col  616,  717  P  II. 

9  Covenant  for  quiet  eajeymeut  — Breach 
Vendees  right  to  sue- Vendor  out  to  pos* 
session  at  the  time  of  sale.  26  B  570  col 
1855    P    I. 

10  Covenant  for  title -Decree  for  pre- 
emption against  purchaser  — Right  of  purcha- 
ser to  rocovar  from  vendor.  Ill  P  R  1908 
col  582  P  II. 

11  Default  by  vendee  to%ay  pur ckasi' mo- 
ney to  vendor's  creditor  as  agreed— Cause  of 
action  for  vendor  to  sue  vendee-Right  of  vendor 
to  the  purchase  money  —Limitation. 

T  sold  her  lands  to  S.  out  of  the  pur- 
chase-monoy,  S  was  to  pay  a  mortgage  debt 
duo  by  T.  A  portion  of  the  mortgage  mo- 
ney not  having  been  paid  as  agred  upon, 
tlie  mortgagee  sued  T  and  certain  purchasers 
!  of  the  mortgaged  property  from  T  and  ob- 
tained a  decree.  The  decretal  amount  was 
paid  by  the  purchasers.  T  now  brought  a 
suit  against  S  for  recovery  of  the  amount  of 
the  decree  as  dam-iges,  on  the  allegalion  that 
the  amount  was  paid  by  the  purchasers  at  T'a 
request  and  on  her  undertaking  to  repay  that 
amount. 

Heldy  that  T  could  not  recover  iha 
amount  sued  for  as  damages.  No  cause  of 
action  arose  unless  she  herself  actually  paid 
the  moLoy.  But  S  was  liable  to  pay  to  T 
the  portion  of  the  purchase  money  that  had 
not  been  paid  to  the  mortgagees  according  to 
the  agreement, 

Heldf  also  that  limitation  in  this  suit 
commo!  ced  to  run  from  the  time  that  perfor- 
mance of  the  agreement  became  impossible 
THANGAMMAI  NauHIAR  y.SUBBAMMAL 

16  M  L  J  20 

12  E'quiry — Purchase  from  executor.  Will 
— Executor — Authoriiy  to  continue  trade — Due 
course  of  administration — Testator's  powir  of 
sale  and  m  'rtgnge — Notice — Legacies.  Payment 
of — Principal  and  agent — Common  agent  of  -H 
mortgagor  and  mortgagee — Estate  vested  in 
different    capacities.     Conveyance   of — 

Where  a  testator  by  his  Will  gives  author- 
ity to  his  executors  to  "  continue  to  carry 
on  trade  aud  buiiiiaess  "  in  the  teabator's  aama 


H 
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Vendee    (Contd) 

the  executors  nro  thereby  not  oinpowored 
to  embark  upon  any  new  ontorpriae  so  as 
to  affccb  tlio  riglits  of  otherd  dorivod  under 
the  will  bub  ouiy  to  continue  his  bubi- 
ue68. 

An  executor  has  authority  to  sell  or 
mortg>gc  the  propt^rty  in  due  course  oi  ad- 
miuistitttioa  and  give  a  comploto  title,  free 
from  the  charge  or  or  (rua  ,  to  a  purchaser 
or  mortgagoo  5  1  A  4  G  897  referred  to.  And 
euch  a  purchaser  or  mortgagee  not  bound  to 
enquire  whether  iho  lugaclos  charged  on  his 
estate  by  tlio  tes'ator  had  been  piid  ;  he 
must  be  presumed  to  have  acquired  a  free 
complete  and  valid  title  unless  it  is  clearly 
proved  tiiab  he  had  express  or  oons<-ruci  ivo 
notice  that  a  certain  oilier  p  r-on  had  claim 
agj.iu;?t  the  eslato  and  the  exeuuior  v/as  acting 
iu  breach  of  trust   4  C    B97    fol lowed. 

A  purchaser  from  an  executor  is  neither 
entitled  nor  bound  to  enquire  whether  debts 
or  legacies  charged  or.  ihe  testator's  estate 
have  oeeu  paid  or  not  and  wit'uout  such  en- 
quiry he  can  obtaiu  a  good  title.  Accordingly 
a  purciiaser  or  mortgagee  from  an  execut^or 
who  is  also  device  is  nob  bound  to  ecqaire 
whether  legacies  or  debts  charged  ou  tlie 
estate  have  beeu  paid  or  not.  35  0  P  5G1 
relied  on. 

Where  a  person  acting  as  agent  both  of 
mortgagor  and  tlie  mortgagee  in  a  transoc 
tion,  acts  fraudulei; tly  towards  the  hitler  by 
not  discloaiiig  to  him  the  flaw  in  title,  the 
latter  is  en Ui tied  to  say  that  the  ageni's 
knowledge  shr)uld  not  hi  impuicJ  to  him  and 
used  to  his  pr- jiidice.  SOOLEM  AN  SOMJEHl 
V,    RABlMTUbA    SOMJEE      6B  Lll  800- 

See  for  other  f«cts  col  54C  P  li.  No  70  (.). 
38     B'ai'uro   of     liiiu-   Dimiges  —  Limita 
tion— Star Lirg   point.     3  B  L  R  190—25  B  593 
coi    1849  P  I. 

14  Personal  covenant— Iiidemity  against 
dislurba-ice  to  vjndo^'  d  )cs  n  ii,  enure  for 
the  beuefib  of  pre  emptor.  57  P  L  R  1908- 
141  P  li  1907  col  2269  PH. 

15  Possession  of  vendor  after  sale  w  ih 
consent  of  purchaser  -  Notice  to  public  -Ra- 
sale  by  the  vendor  to  third  pirtv.  Title  of 
the   vendee.     27  P  R  1902   col    351  P  i. 

16  Punjab  ^lienadion  of  Land  Act  XIII 
or  1900  S.  1-Timo  for  delivery  if  po^^ses.'^i  >  i 
sale.  10  P   R  1907-5  P  L  R  J90S  col  2215  PL. 

17  Purchase  when  complete— A  turohabe 
can  in  no  sense  bo  said  to  bo  cuinple'e  before 
the  price  is  settled.  4  B  L.  U  384  c;i  195  P  il. 

18  Purchaser  bound  to  pay  interest  on 
purchase  money  wit!i  held  by  him.  Delf\.v 
iu  payment  of  purcl.aHO  monoy.  148  P  R 
1907  col  1352  P  11 

}9  Shares — Purchase  of  land  iu  the  com- 
mon property-  -bubaequ.  n  t  partition -Share  of 
land  sold  falling  to  tbe  lot  i)f  purchaser. 
4  B  L  R  310— -iG  B    519  col  r.72  P  II. 

20  Suit  by  vendee  for  poss-essiou  —  Bur 
deu  of  proof.  A  W  N  190G  p  95-28  A  479  col 
1957  P  I. 

21  Suit  for  damages  after  avoiding   sale  of 


vendee    (Conid) 

property  on  the  ground  of  frand.  49  P  U 
1904  col  2G9  P  I. 

22  Suit  for  unpaid  purchase  money — 
Purchaser's  c'aim  to  deduct  money  paid  to 
protect  hid  own  interest.  9  C  W  N  178  ool 
593,  017    P  I. 

23  Unpaid  vendor— Charge  — Personal  re- 
medy.    2  A  L  J  :;7a    A  W  N    (1905).    141,   col. 

Gim  "p  I. 

24  Vendee  put  in  por.session  but  not  pro- 
vided wi;,h  a  registered  sale  deed-Sale  fir  more 
than     R»-  100  -Suit    by    vendor  iij  •  j  tcimenfe 

—  Right  of  vender  t>  put  forward  .quitable 
plea  — Vendee's  light  to  huo  for  ppcc  fia  p*r- 
tormance  i:ot  bvrr.d.  1  M  LT  153,  SUM 
836  col.  md  P  I. 

25  Vendor's  charge  up'^fi  immovablo  pro- 
porty  for  U'  p-^'d  b.ilanco  of  p.ioe,  suit  to 
enforce  — Cbai^j  f.>^  unpaid  pvi  •  -hase  mo:.sy 
9  0  0  234  col.  1888  P  I. 

26  Vendor  under  a  reqiat  red  d  •  d  ■»! 
sale— Deed  of  sale  remained  with  ve..dci  - 
Want  of  possession  — Fiilure  of  ccnp'dcrati m 

—  Intention  to  tra-.isfer  not  given  effect  to — 
Subsequent  sale  to  temple  under  rrj^iatered 
deed.     28  M  124.  15  M  L  J  493  col  587  P  I. 

Vendor  and  Vendee. 

1  Vendor  p.nd  vendue -Aamission  of  re- 
ceipt of  price  by,  etTect  of,  on  amou"t  due  to 
vendee  by  pro-.mptor.  9  0  u  303  col.  2117 
PII. 

2  Vendor  and  vendee  — Defective  title- 
Misrepresentation  -  R'  ci^^sioi)  — Oompen?atioa 

—  Auction  saip.     5  0  W  N  5':}  cjI.  618  P  II. 

3  Bona  fide  pii^ch  :'i"ri' It  h'Ui!  no-ice  lilclnq 
no  steps  to  sn'ircji  n^<jl.st/i  i,n  n(Jl:e  -D  cj  dUL- 
gence. 

The  defendant  contT-ded  :  (i)  that  tha 
plaintiffs  muyt  siiiotly  pruvo  Lh.  ir  iitl.^  (b) 
lh(^  dofcnd.auljwasa  bofv  lilo  parci-asoc  ■."•tu- 
out  notic".  of  p'aint'ffi'  ciaim  or  mein,<  of 
arcortaini'Tg  it. 

Held,  on  {h'3  evidence,  that  the  plain tiffa 
had  proved  tbeir    purohKse. 

jt/eid,  furthur  on  merits  that  the  dcfru- 
dant  never  took  any  steps  to  search  the  lie- 
gi-^tration  office  at  all,  and  that,  if  he  had 
done  60,  he  wou'd  have  found  that  luq  ven- 
dor was  not  the  owner  of  the  land;  ar'.d  that, 
therefore,  ho  cannot  bo  hecid  lo  say  that 
he  took  reasonable  steps  to  ascertain  that 
his  vendor  had  p  .wer  to  soil.  B.  RUNG\- 
SWaMY  NaIDU  v.  MxDURAY  PILLAY, 
ROY  J5\HADUll.     l'ijLR337- 

4  Morlg-vgo  — 1'  ghis  aod  p  -iiion  of  ven- 
dee of  a  smire  in  joint  mort-^age^d  property 
when  it  is  icdecmed  iupartoi  wh^leby  his 
moaev  —  Amenamont  of  plaint  in  further 
appeal.     64  P  W  R  19J8  ool.  651   L'  II. 

5  Right  to  haq  i  cbabarum- Right  of  laud 
lord  to  claim  it  from  vendee -Wajib  ul  are 
11  O  C  04  col    1113  P  II. 

6  Sile--^  v^nants  by  vendor— Pr3cmp- 
tion-Decref  •^linst  purchaser  in  suit  by 
pro  emotor  V  ;.,dee'a  right  and  vc-ndor's  Ha^ 
bility-"Digar  dawedar."  Ill  P  R  190S  QOl 
532    P    II, 


•(     2531     ) 


DIGEST  OP  CIVIL  CAPES 


(     2532    ) 


Vendor  and  vendee    {Condt.) 

7  Vendor^ s  lien  for  tmpaid  pries — Vendee 
oUevatcd  properly  for  vendor's  hyp  iHiecation 
diht — Dovi  'g^s—Ijiviilation  Regulation  Art, 
J3i}  (TrDViiiic  re), 

A  Kuotl  \i  for  df'.mHgca  alleging  that  the 
relcato  deed  ex  cuttd  by  15  as  part  of  tiio  ooti- 
eideralion  fur  Uio  sale  doed  had  boojiiii  uso 
less,  and  Ihat  there  was  thus  a  breach  of 
an    implitd    warranty  of  title. 

Held,   that  the    plaintiff   was    ou titled    to 

6UCC.M'd. 

The  vendor's  acct  plaiice  of  a  collateral 
security  docs  not  ipso  fado  extinguish  his 
lieu  for  unpaid  purchase  money.  Tlio  sale 
would  be  deeuioi  to  bo  extiuguishod  if  it  bo 
found  thjt  by  the  acceptance  of  the  security 
it  was  inlondcd    to   <  xtinguish  such  lion. 

Held,  further,  ihat  the  suit  was  governed 
by  art.  132  of  tiie  Limitation  Regulation.  21 
T  L  ii  151  rt'forrcd  to.  HaMAN  GOVJNDAN 
V.   SANKAUAN    VALAYUDHAN.     23   T    L 

R51 
Verification. 

1  By  general  attorney  of  decree  bolder — 
Application  for  execution.  AWN  1903  p. 
20'J-26  A  loi  col.  1500  P  I. 

2  Of  plaint— Suit  on  behalf  of  firm-Plaint 
Bigoed  and  verified  by  one  of  the  partners. 
103    P  L  R    1902  col.  2160  P  I. 

3  Of  plaint,  in  suit  by  corporation,  by 
principal  agent  thereof— Sufficiency  of-Dis- 
missal  of  .<uib  for  iusufficieucy  of.  9  0  V7  N 
608  col.  1433  P  I. 

4  Of  plaint— Suit  brought  by  an  indepon- 
clent  Prince — Recognized  agtnt —Signing  and 
verification  ol  plaint.  U  P  R  1902  col.  1202 
PI. 

6  Want  of — Creditors  and  contributories, 
applications  by — Withdrawal  of  the  original 
petition,  effeet  of.     31  0  lOG  col.  746  P  I. 

Vice  chairman  of  Municipality. 

1  His  Power  to  issue  notice  to  remove  or 
repair  daigerous  biLildings — Bengal  Municipal 
Act  S.  114,  Evidence  Act — Presumption — Dele- 
gallon  of  power — Proof — Non  c@mpliance  luith 
notice. 

Held,  that  the  Vice  Chairman  of  a  Mu- 
nicipiility  can  not  issue  notice  to  the  owners 
of  dangerous  buildings  to  remove  or  repair 
thorn.  He  can  issue  notice  if  the  Chairman 
had  delegated  such  powoi  to  him  accordir.g 
to  the  provisions  of  the  Bengal  Municipal 
Act.  Whore  it  is  contended  that  the  Vice- 
Chairman  had  no  power  to  issue  such  notice, 
it  is  for  those  who  allege  that  he  liad  such 
powers  to  prove  the  allegation.  A  mere  pre- 
sumption under  S.  114  of  the  Evidence  Act 
that  official  acts  would  have  been  rightly 
done,  could  cot  dispose  of  the  objectiion. 
Where  there  is  no  evidence  to  show  that  the 
Vice-chairman  was  empowered  to  issue  such 
notice,  a  conviction  and  sentence  based  upon 
such  notice  ought  to  be  set  aside.  2  C  W  N 
CLXXXVII,  relied  on.  HUIENDRA  NATH 
MUKEHJI  V.  THE  CHAIRMAN  OF  THE 
BIRNAGER  MUNICIPALITY.    1  C  L  J  51. 


Vicinage    (Contd) 

1  Sei'  Custom  ol  the  Punjab-Pre  emption- 
—  Vicinage,     col  814  lo  817  P  II. 

2  Sale  of  house  by  vendee  to  vendor.  Fi- 
rrz  pur  city  Mchalla  Kassabau.  75  P  L  R 
11J()3  col  FOO  PH. 

8  Sale  of  house- Jallundar  city-Mohalla 
Khojuranwala.     101  P  L  R  1907  col  2021  P  II. 

4  Sale  of  housc-Amrilsar  city  — Plaintiffs 
house  en  the  back  side  of  the  house  sold. 
140  P  R  1906-95  P  L  R  1907  col  814  P  IL 
No  67. 

Read  140  p  R  1903-95  p  L  R  1907  for  140 
p  L  R  1906-95  p  R  1907. 

Village. 

1  Meaning  of— Custom— Transfer  of  land 
for  natural  love  and  affection  and  for  past 
service.     23  p  R  1905    col  2150    p  II. 

2  Custom-pre  emptiou,  21^p  R  1906  col 
525  p  11. 

Village   Abadi. 

I  Laud  of-Uedication  by  tenant  of  land 
to  permaneiii  aud  religious  purposes.  27  A 
356,col  3  P  I. 

Village  Cess. 

1  Kudhi  Kamini  is  a  village  cess.  95  P 
R  1907  col  1484  P  II. 

2  Kamini  dues-Declaratory  suit  that  the 
Kamiana  dues  were  not  payable  by  plain- 
tiffs. 67  P  it  19  .S-llS  P  L  R  1905  col  440  P  I. 
Village  GiiawKidars  Act  Vi  of  k870. 

1  .See  Bengal  Act  VI  of  1870  Chawkidarl 
Act  coi    55    P  II. 

Village  Common. 

1  Immemorial  waste,  and  rights  over  com- 
pensatiou  awarded.  26  M  371  col  861  P  1. 

Village. 

I     Communities  —  Punjab    Laws    Act    IV 
of    1872    as    amended    by— 90  P  L  K 1903— 66 
P  R  1903  col  804  P  II. 
Village  community. 

1  Capacity  lo  hola  property  —  Title  to 
particular  office  or  emolument — Capacity  to 
hold~14  M  L  T  171—28  0  23  at  24  coi  468 
P  II. 

2  Escheat — Inams— Title  to  inam  lands 
— Haks— Inamdars  right  by  long  possession 
— Haks  in  favour  of  community — Extiin- 
guishment  -  6  B  L  R  43-28  B  276  col  1058 
P    II. 

8  Escheat— Riparian  owDers--Right''  to 
cojstruct  damas  on  a  stream — Prescription 
— ^uit  by  plaintifis  on  behalf  of  a  class — 29  0 
100  col  1385  p  I. 

4  Competency  of  to  succeed  in  prefer- 
ence to  sister — Jats,  Rupar  Tahsil,  Umballa 
District-28  P  R  1904-64  PL  R  1904  col 
785  P  il. 

5  Member  of  —  Decree  for  pre-emption 
obtained  by  a  person  in  a  suit  to  which  the 
plaintiff  in  the  second  suits  was  not  a  party, 
7  O  0  1  col  1981  PII. 

6  Member  of— Hard  case  circular  dec- 
ree  of    land     passed^   under     an     under-pro* 

i  priQtary     decree  —  Financial     commiBsiouet 
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Villag"0  commuaity    (Contd) 

—  Book    circular— 5  O  0  2CG  ool  1070   V  II. 

7  Membor    of  —  Village    o 'mtnuuity  -Ro 

Bidetioo     ia    villago 7    O    C    375    col     I'JSO 

P    IT. 

8  Member  of — Amonded  —  Vilbige  com- 
mubities— 66  P  11  1003-00  P  L  R  I'jOO  col  801 
P  II. 

9  JPar.jxb  Laws  \Qt  XII  of  1878  col  2210 
to  2215  P  II. 

Village  menials. 

1  llight  of— To  build  a  mosque  over  the 
Bite  occupied  by  them  without  consent  of 
of  the  pi'oprietorrf — ]\I-iu7;i  Bukipur  Amritsar 
Distt— 19  P  R  1005  col  810  P  II. 

Village  munsif. 

!i  See  AcL  1  of  1880  (Madras)  col  1G52  to 
1653    P  II. 

2  ('ourt  —  Capacity  to  administer  ontti  — 
Village  muQsif  is  a  court -14  M  L  T  1901  p  74 
27  M  223  coi  1301  P  I. 


Vyavahar  mayakh    (Cmt<i) 


150  P  L  R  i-s  p  R  190 


Void  coutracc. 

1  EtihancQinout  of  rent — Suit  for 
of  rent  —  Void  contract  —  1  0  0  78 
P   I, 


arrears 

col  287 


Void  or  Voidable  contract. 

1  Contract  respecting  minor  estate  made 
by  his  natural  guardian  not  void  but  void- 
able —  When  caa  a  third  party  challenge 
the  validity  of  a  oontract  —  7  0  0  181  col 
613  PIT. 

2  Voidable  contract  —  Ratification  of 
oontract  caused  by  undue  tinfiueace — Dis 
qualified  proprietor  —  Borrowing  money 
without  sanction  of  court  of  wards-5  0  0  2036 
ool  267  P  I. 

Voluntary  payments. 

1  Husband's  debts  paid  by  wife  in  his 
life-time— Payment  to  a,  5  A  L  J  339  col 
1166  P  II. 

2  Into  inferior  Court  with  knowledge  of 
attachment  by  higher  Court.  17  M  L  J  488, 
ool  443  P  II. 

8  Money  paid  by  purchasers  of  mort- 
gagee's rights  in  ceriain  laud  for  satisfaotian 
of  decree  against  mortgagor  to  prevent  pro- 
perty from  sale  to— VVbetber  rtcoverablo  by 
purchasers,  where  previous  suit  declarad  pur- 
chase inoperative.  AWN  (1908),  58  col  32e 
pl. 

4  Property  of  third  person  sold  in  execu- 
tion—His remedy  —  Right  to  recover  money 
erroneously  deposited.  12  0  W  N  151,  col 
331  P  I. 

5  Right  to  share  in— Made   to  a    religious 
association  -  Suit    on    the    small   cause    side^ 
maintainability  of.     28  M  202,   ool  778  P  I. 
Vyavahar  mayulih. 

1  applioubiiiiy  uf-To  ^Khoja  Mabomedans. 
29  B  85,  col    1150    1'  II. 

Village  cfiQccs  -  Emolumonts  of— Liability 
to  eale  in    extcution.     28  M  84,    col  973    PH. 

Villago  site— liight  of  Ixevoi  ue  authorities 
to  grant  portions  of.  4  M  L  T  440  col  1087 
Pli. 


Virt   -Hindu  Law3. 
col  1155  I'  II. 

ViH  ?.Iaj jr  — NegligtMiCd-Haw  far  Via  mnjor 
a  dcffM  ca  an  I  wuca.  6  Bom  L  R  8U0-A  1836 
col  839  P  II. 

Wliat  amounts  to.  4  liom  L  R  914  at  926 
col  1885  P  II. 

Vzig  Agency  Rulc8-Se«  Ganjim  and 
Vizjg  Agency    Rules  S. 

1     Soo  Gaiijam  and  Vizi^g  a  patam   Agency 
col  1015  P  II. 
W^agor. 

1  Suit  for  stakes  — Suit  for  winning  on  a 
wager.     2  L  B  R  1904  p  271  col  300  P  1. 

Wagering  agreemeut. 

I     li.iontiou  of    parLio.-i     Diflerences    in  ac- 
counts— Tegi    Mandl  -Nu7.  ai'a  -  Nick     rawal« 
15  C  P  I,  It  1902  p  58  col  iJOO  P  I. 
Wagering  contract 

1  6oe  Act  IX  of  1B72  S.  30  eol  294  to  301 
P  I  Contract  Act  col  G27,  628  P  II. 

2  Widows  estate— Etftfct  of  unchaatity  of 
widow— Hindu   Law— Custom.     76  P   R  1901 

col  1156  P  II. 

I 

[  Wages. 

1  Suit  for— Rate  fixed  by  record  of  rigbta 
I  — Jurisdiction— Suit  by  a  chamar  for  recovery 

i  of  huq  sep.    BR  P  W  R   1903--178  P  L    R  1908 
,  —41  P  11  1908  col  1659  P  II. 

Waiver. 

I      1    Absence  of — Oral  offer  of   sale-Waiver — 
Notice — Inadmissibility  of    oral  evidence,     10 
;  0  C  254  col  2131  P  II. 

2  Absence  of— Right— Default  in  payment 
j  of  instalment  — Subsequent  piymeut  and  ao« 
i  ceptance   of   overdu*     insta  lueuts  —  Waiver, 

4  B  L  R  688—27  1  col  2022  P  I. 

3  Acceptance  by.  pre  emptor  of  mor^gaqe- 
mooey  from  vt-ndt-e  due  to  iiim  upon  Iho 
suit  property  as  m-irtg^.go  of  luo  vendor  is 
not  waiver  ot  his  pre-emptive  right.  2  A  L  T 
145  col  2120  P  II. 

4  Irregular  Payments  accpted-Morfgage* 
deed — Waiver. 

A  mortgagee  accepting  irregular  pay- 
ments in  satisfacMon  of  a  covenait  lu  a  mort- 
gage deed,  wliicli  provided  for  pvynwut  by 
certain  instalnventa,  must  ba  Lseid  to  have 
waived  his  right  to  enforce  the  penalty  pro- 
vided for  the  breach  of  the  novanaut  whioh 
he    had    an  option  to  enforce  undar  tlie  Je-jd. 

5  A  280  F  referred  to      SaKHWaT    HUSMN 
V.   GAJADHAll   PEKSHAD.     3  A  L  J  469  = 

28  A  622 

5  Acceptance  of  overdue  instalments  offetb 
of  — Subsequent  payment  and  acceptauoj  of 
overdue  instalments- Waiver.  4  13  Li  R  683 
—  27,  1  col  2022  P  I. 

6  Acceptance  of  rent  after  expiry  of  no- 
tice to  quit  if  waiver.  12  OWN  1059  ool 
1292  P  II. 

7  By     Defendant  — Suit    against     Ruling 
chief  without  consent  of    Governor  General — 
O'uioction  as  to  jurisdiction  of  court— Waiver 
by  defendant,     69    fL    II  1903-40  P    R  190a  . 
col  1203  P  I. 
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Waiver    (Contd) 

8  0  P  0  S.  34.  Non-juinder  of  parties— 
W'.iivor— /  coounls— Ijiabiliiy  of  fu'm  ncling 
as  manngiiig  wgoiits  of  a  ctinpauy.  155  i*  L 
l\  l'J03  col  1400  P  T. 

9  Custom — l'ro»!mntion  —  Sale  of  property 
morlgugiil  to  plaiiiliil  — Gustum-Waivor  pro- 
emptor  rooeiving  frt.  m  t  lie  voudeo  iiiorf<?nge 
money  duo  to  liim.  30  P  L.  .t  1903-37  P  R 
1008  ool  'J  141  P  11. 

10  Exicutioti  sa)e  brought  about,  by  fraud 
—  Waiver  of  right  to  object  to  sale  --  Uight  of 
descendant^!  of  colbvti  ral.  15  P  U  1003—55 
P  L  \l  \\)(y\  c<il   8:i2  PH. 

H     lU.gtiity    of    remand  —  Oonsaut    of  pa>'- 
ties; — EsLoppi.)  —  Hemar.d  -  High   Court--Duty 
of    waiver  — luspeoi-ioii    nf    docui>iGnt.s    ta    or 
der    restitution.     15    M    L  J    1905    p    230   col 
698  P  JI. 

12  Inst  Imotit  boud  — Default— Mere  ab 
stinenco  from  tuing  — Waivdr.  '21  0  297  col 
1600  P  II. 

18  Instalment  bond  — i  ayme-  t  of  part  of 
Bu  irstalnie' t  a^  d  interes' —  Ilighr,  to  recover 
whole  amouDt- Waiver.  SOWN  66-31  0 
838  cul  1355  P  II. 

14  lustalmont  decree— Default  —  Subse 
qu*ufc  payment  and  acoeptance,  27  B  I  col 
2022  P  1. 

15  Iristalraoot  decree— Estoppel —Decree 
*or  sale  Property  dtc'ared  inalienable  by 
Btafcate  -Direelion  in  decreQ  for  sale  ultra 
virtis— Estoppel  --Waiver.  M  L  J  19Q4  p  468- 
28  M  84  eol  973  P  II. 

16  Jar;    i ioiion— Suit  against  ruling?  chief 

—  lustitutioL;  of  suit  without  obtaining  the 
consent  of  Governor  General  in  Council- 
Waiver  by  defendant  of  objecliiou  to  consent. 
^0  P  R  1903  col  1203  P  I. 

17  Leave  requ;ied  before  court  can  en- 
tertaiu  suit  -Delendaat  on  service  of  writ 
on  him — Defendants  action  a  waiver  of  ob- 
jection by  iarisdictiou.  7  C  L  J  441  ool  1576 
P  II. 

18  Limitation- Waiver-See  Act  IX  of  1908 
Art  75  col  1853    and  1854  P  I. 

19  Mortgf^gors  appearing  to  contest  ciefeo- 
tivu^  notice  of  foreclosure  and  offering  to  pay 
proper  persons  entitled  amount  to  waiver  of 
rigi.fc.     28  P  R  1908    col  1666  P  I. 

20  Of  default  in    paynaeut  of    instalments 

—  Waiver  by  decree  holder  to  enforce  the 
provision.  131  P  L  R  1902-100  P  R  1902  col 
1140  P  I. 

21  Of  fresh  sale  proclamation  — Order  ab- 
Bolute  for  sale  of  mortgaged  nroperty.  28  G 
73  col  1537  PI,  '     ^      J 

22  Of  irregularities  in  execution  sale  how 
made— What  was  waived  how  inferred— Ab- 
andonment of  legal  objection  by  pleading-Es- 
toppel.    2  C  L  J  5S4  col  620  P  I. 

23  Of  notice  by  subseque;. t  negotiation-Li- 
mitaLion-Nutiud  lo  make  drains-Ollegal  notice 

—  Fresh    notice— Limi  tatiou    period    lor    pro 
Bccuiion.     6    B    L    R     667—29    B    35    col    218 

24  Of  objection— Transfer  of  Property  Act 
(IF  of  l^Qii),  Section  66— Mortgage-  diUslation 


Waiver    (Conld.) 

by  luitness — Proof — Objection. 

When  upon  an  appeal  objection  was 
taken  for  the  first  time  that  a  mortgage- 
deed  tondurcd  in  evidence  was  not  pr(jvod 
by  examining  at  leusl  one  atlosling  witrr-i^s, 
as  provided  in  Ecction  68  of  the  Evidonca 
Act- 

Held,  that  as  no  objection  was  taken  to 
the  admissibility  cf  the  document  when  ten- 
dered as  evidence  in  the  lower  Courts,  i(i 
could  not  be  allowed  on  jspneal.  PONNaM- 
MAL  V.  KALISHITHA  MOuDELLY.  13  M 
I,  T  H*^ 

25  Oi  ohjoction  to'execution  of  decree-Or- 
der ff^r  8ub.slituLio-.  of  the  heirs  of  the  do- 
ceased  judgment  debtor.  6  0  W  N  672- 31  G 
822  col  874  P  II. 

26  Of  objection  to  illegal  remand  -Deci- 
sion of  case  not  on  prelimi;  ary  issue-Remajid 
-Appoal  against  order  of  remand— High  Couib 
Duty  of— Waiver.  15  M  L  T  1905  p  236-28 
r.l  437  col  698  P  II. 

2?  Of  prior — Attachments  and  sale  set  aside 
— B.vival  of  attachment. 

A  properly  was  attached  at  the  instatice 
of  a  decree-holder.  It  was  re-attached  and 
sold  at  the  instance  of  another  decree  hol- 
der. The  sale  was  set  aside  under  section  310 
A  of  the  Civil  Procedure  Code.  The  decree^ 
holder  who  had  previously  attached  the  pro- 
perty applied  afier  the  sale  was  set  aside 
and  stated  in  his  application  that  the  former 
attachment  was  in  law  subsisting  but  that  if 
the  Court  thought  it  necessary  a  re  attach- 
ment might  issue. 

Held,  that  the  previous  attachment  sub- 
sisted and  was  not  abandoned  by  the  dec- 
ree-holder merely  applying  for  re-attachment 
of  the  propfirty.  MOHaMEDSHA  KHAN 
SAHIB   V.   SRINIVASULU.     13  M  L  T  221- 

28  Of  ri^^ht  to  cancel  arrangment  for  pay- 
ment by  instalments  — Irregular  payments- 
Acceptance  of  waiver,  construction  of,  3  A  I4 
J  469-A  W  N  1906  p  139  col  1763  P  II. 

29  Of  right  to  contest  alienation — Suit 
for  preemption  by  collaterals  — Waiver  of 
right  to  contest  alienation —Right  of  descen- 
dants of.  55  P  L  R  1903—15  P  R  1903  col 
822  P  II. 

30  Or  claim  against  principal  debtor 
and  creditor  —  Discharge  of  sureties — Con- 
tract--Discharge  of  surety.  1  L  B  R  1900  02 
p.  150  col    356  P.  I. 

81  Pro  emptioa  — Waiver-Witnessing  deed 
of  sale — Vendee  selling  property  to  pre  emp- 
tor who  has  waived  his  right — Rival  pre-emp- 
tors.     74  P  L  R  1903-25  P  ii  1903  col  1802  P  I. 

82  Pre  emption  — Punjab  Laws  act  (IV 
of  1872)  section  13-Estoppol— Waiver.  185  V  h. 
R  1905  col  238  P  I. 

83  Preemption — Mortgage  with  pre-emp- 
tor— His  receiving  mortgage  money  from 
vendee— Waiver  of  pre-emption.  164  P  L  R 
1906  col  2130  P  II. 

84  Punjab  Laws— Transfer  of  occupancy 
rigbt— Collateral  mortgage  of  occupancy 
right.  86  P  L  R  1801—104  P  R  1901  col  2230 
P   II. 
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Waiver    (Contd) 

36  Pre-empfion —Question  Acquiescence 
or  DOt  meanii'g  of-\Vuivi'r-p].sloppel-  J'^'rniid 
preof  ol,  if  nectssary.  4  ('  L  J  198  col  917  p  1. 

86  pre-emption— 6'te   pre  omption  vaive. 

87  Woi'  or  is  (I  qui'stlvii  ij  fact—  Giound — 
taken  in  ptiiy   council. 

Tlio  Ci  urt  of  first  intitatice  decided  the 
questiori  of  waiver  advertely  to  tbo  Appellant 
and  it  was  not  submitted  for  review  to  the 
Appollalo  0^  uiL  in    India, 

Ueldy  that  the  qucbtioa   was    oue    of    f&ct 


Waiver    (Conid) 

only  and  the  Judicial  Committee  had  no 
power  to  entertain  the  npfieal.  DHANUK- 
DHART  SINGH  v.  MAHABIR  PEHSHAD 
SINGH,  11  0  W  N  7S9(PO)-6  CLJ  U 
=  9  Bom  L  R  651-2  M  L  T  193  =  17  M  L 
J  868 

88  Silence  as  a  ground  of  irforrce  estop- 
pel —  CunditioiJd.  Dejufciutory  —  Notice  — 
Knowh  dge  of  ugout— Waiver— Silence.  G  B 
L-K  557  col  628  P  1. 


VW^ 


Wajib-ttl-Arz. 

1  Sfo,  pre-emptioD-Wajib  ul  arz  cola  2152 
to  2163  p  II. 

2  Absence  of  any  reference  in-Of  long 
establisbed  custom-No  proof  of  desuetude  of 
Bcustcm  wlich  bud  previously  existed.  ^ 
W  N  1905  p    16    col  549  p  II. 

8  Alluvion  aid  diluvion-Sale  by  agricul- 
turist to  agriculiurist-Claim  for  pre  emption. 
16  p  R  1905  col  20H9  F  II. 

4  Application  of,  to  owner  who  \a  not 
Bpeci6c.)lly  mentioned  therein.  102  P  B 
1901-119  P  L  R  1901  col  791  P  II. 

6  Obakwar-Valuo  of— Document  contain- 
ing custom  of  whole  Tehsil  tribe  by  tribe. 
44  P  R  1207-82  P  L  R    1908  col    798  P  II. 

6  Clause  in-Inoapable«  of  enforcement — 
Price  not  fixed  in  good  faith.  AWN  1906 
p  218   col  2153  P  II. 

7  Clause  providing  that  shares  in  the  sha- 
milat  are  proportionate  to  the  Khewat  lands 
— Right  of  purchaser  of  Khewat  laud  — Onua 
probandi.  113    P  R  1901    col  1954   P  II. 

8  Construction  of  —  See  Construction  of 
Wajibul  arz.  cols    556  to  558  P  II. 

9  Construction  —  Custcm  —  Pre  emption- 
Kharkboda— Rohtak  District.  3  P  R  1903  col 
813  P  II, 

10  Construction-Preemption  in  respect  of 
mortgages      11  p  R  1901  col  803  P  II. 

11  Construction — Member  of  a  Bin  family 
ether  thau  the  recorded  member,-Co  sharers 
for  purposes  of  pre-emption.  3  A  L  J641  ccl 
1212    V  11. 

12  Gonstmclion-Pre  cmpiion  on  'price  paid 
by  stranger  recoguised-Pre  emption. 

A  wajib  ul  arz  recognisfd  a  riglit  of  pre- 
emption *  on  the  same  price  as  paid  by  a 
Btranger  '  it  meutioned  difltrcnt  categories 
of  pre  emptors,  and  gave  some  of  them  a 
preferential  right  over  others,  held,  that  the 
right  to  pre  empt  arose  only  iu  thi  case  of 
a  eale  to  a  strat  ger.  7  A  546  referred  to. 
NARAlN  SARAN  SINGH  u.  SIDH  NARAIN 
SINGH.    5  AL  J  655-A  WN1908P261 

13  CoQsi  ruction-Right,  of  Hindu  widow's 
bl'olhcr  to  pre  ampt  m  preferonco  to  oo 
Bharers      A    W  N  I'JOS  p  59  col    2153  P  II. 

14  Consiruction-Tra;  afer  of  right  to  oc- 
cupy bouse  built  ou  village  site--Preaump- 
tion  as  to  ocoupaucy.  4  N  L  R  U9  CJl  1948 
P  II, 


15  Custom -S^fl  Custom  of  the  'Punjab 
Wajib  ul  arz.     col    B17  to  SfO  P  II. 

16  Custom-Burden  of  proof  that  any  exist- 
ing cu<if  m  luus  been  iricorrectly  ulaled  iu  re- 
cord of  right?,     ay  P  R   1903   col    1113    P    II. 

17  CustC'm,  entry  in-Shouid  not  be  con- 
sidered as  coi. elusive  evidejce  of  a  custom 
esjecifiUy  where  the  custom  set  up  iu  oue 
opposed  to  the  principles  bounded  on  Uni- 
versal law  and  justice.  97  P  11  1902  col  176 
P  I. 

18  Custom — Hindu  Law  — Alienation  by 
male  proprietor— Attestation  of  Wajib-ul-arz. 
158    P  L  R    1908   col  762    P  II. 

19  Custom— Entries  in  — Burden  of  proof. 
181  P  L  R    1908  col  768  P  II. 

20  Customary  law-Landlord  and  tenant- 
Right  as  to  building  sites  in  the  abadi-Un- 
autborised  building  -Acquiescence.  1904  A  W 
N  p  241-1  A  L  T673-27    A    338    col    1    P    I. 

21  Declaration  in,  as  to  devolution  of  pro- 
perty-Whether  it  amounts  to  a  will-Declara- 
tion made  in  wajib  ul  arz  by  the  sole  pro- 
prietor. A  W  N  1902  p  10-24  A  195  col  1908 
P  I. 

22  Effect  of  entry  ir-Issues  of  prelimi- 
nary nature — Custom  — Alienation  — Ancestral 
property— Tarn  Tarau  Tahsil,  Amritsar  Dis- 
trict.    117  P  L  R  1901  col    2094  P  1. 

23  Effect  of  entry  io-Nephtw-Right  of 
representation-Gardezi  syads  of  Multan  Dia- 
trict-Wajib-uUarz.  Estoppel-Purchase  of  pra- 
perty  claimed.     119  P  L  K    1901    col  79i  V  If. 

24  Effect  of  entry  in  especially  when  in- 
consistent with  that  of  the  subsequent,  78  P 
L  R  1905    col  810  P  11. 

£5  Entry  in-Wnj  b  ul  arz-Custom,  Alluvion 
Diluvion-Rights  ot  adna  maliks  in  Land  sub- 
merged in  river-Summary  settlement,  121 
P  L  R  1902-97  P  R  19U2    oc<l    176  P  I. 

26  Entry  in-Admissiiility  of  ii;  evidence- 
Entry  ill  binding  on  tenant.  Waj.b  ul  arz 
Bona  vacantia  gleaning  of.  IOC  42  col  949 
PII. 

27  Entry  in.  Admissibility  of  in  evidence 
-Entry  in  binding  on  tena?)t-Gi  ove  Cul- 
tivators rights-Wbiib  ul  arz-Custom-Judicial 
notice.     IC  231  col  725  P  II. 

28  Entry  in-Admissibility  of  in  evideuca 
entry  in  binding  on  tenant  Wnj  b  ul  arz- 
m -ii.ii  g  ol-Cubtom   Proof.     6   U    ^.    I'^A   col 
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29  Enfiry  in  —  Admiagibility  of  in  evi- 
dei\(>c  —  Entry  in  —  liiiiding  ou  tenanta-- 
Wi-.jib  ul  at/~l\Tafrur  or  run-away  teuanfc 
—2  O  0  '^81  cjI  731  P  II. 

80  I'v'fry  ill  --  Admissibility  of  in  evi- 
dence entry  in- -HiiuJing  on  tonanki4  -  Wajib 
ul  aiz  —  hnpliid  contract  for  munlauanco 
of  cliankidar--?  O  0  35  col  612  P  II. 

81  Entry  in  —  Admissibility  of  in  evi- 
donco  entry  in-Bitiding  on  tenants  — Haq  - 
Jetbaust  wajibul  aiz  —  1  O  C  301  col  2041 
P    TI. 

82  Entry  in  —  Admissibility  of  in  evi- 
dencL',  entry  in  —  Binding  on  tenants — 
Wnjibulaiz  —  Cuslom  beld  proved  owing 
to  admission  of  its  existence  tbougb  oral 
eivdence      4  0  0  145  col  733  P    I. 

83  Evidcniiarv  va  ue  of  cbokwar  Wajib- 
ul arz  Coi  fliot  between  —  Document  con- 
tainii  g  custom  of  whole  Tabsil  tribe  by 
tribe  Eariiir-  44  P  R  1907  82  P  L  It  1908 
col  798  P  II. 

84  InLerpr  station  Custcm  —  Preeviplion  — 
Wajih  id- arz— Inter  prtiialion  of  -  Sons  of  ven- 
dors have  no  prefeiable  claim  — Resale  to  co- 
sharer   before   suit. 

The  wajib-ul  arz  of  the  village  contain- 
ed the  followiug  provision  as  to  preemp 
tion.  "The  pattidars  of  all  the  three  pattis 
in  this  village  are  own  brothers  and  rela- 
tions. Hence  should  any  sharer  of  any 
patti  be  willing  to  sell  his  share,  he  shall 
in  the  first  instance  offer  it  to  the  co  sharers 
of  the  patti  and  in  case  of  their  refusal  to 
any  person."  The  plaintifls,  sons  of  the 
vendor,  claimed  a  right  to  pre-empt  as  against 
a  co-sharer    in  the  pattis. 

Held,  that  the  claim  was  not  maintain- 
able under  the  custom  as  recorded  in  the 
wajib  ul  arz. 

If  the  land  which  is  sulj  ot  to  pre- 
emption having  been  sold  to  a  stranger  is 
subsequently  ro  sold  by  the  stranger  vendee 
before  suit  to  a  co-sharer  having  tqual  right 
with  those  seeking  pre  emption  no  suit  for 
pre  emption  will  lie.  20  A  100  followed. 
NASm  ALI  KHAN  v.  SATHO  BIBI.  8  A  L 
J544  =  WN  A  1906  p  215. 

85  Interpretation  —  Provision  as  to  pre- 
emption— Claim  by  a  co  sharer  in  lakhirajrc 
— Rluafi  land  — Wajib-ul  arz -Interpretation 
of  entries  in  —  A  W  N  1905  p  92  col  2135 
P    II. 

S6  Landlord  and  tenant -Right  of  laud- 
lord  in  respect  of  building  on  village  abadi 
—  Wojib-ulaiz  —  Kutries  in — Principal  and 
agent — Acquiascerce  on  ihe  part  of  agent — 
27  A  338--1  A  L  J  673  col  1  P  I. 

87  Locarcustom  —  Wf\jib-ul  aiz  Burden 
of  proof— 16  0  P  L  R  81  col  270  P  II. 

88  Wojib  ul  arz  —  Malgv^ars  of  Jawar — 
Suit  to  ri  cover  site  of  a  house  in  abadi — Trans 
fer  of  liylit. 

Tbe    niilguzirs  of    mauza  Jawar    (Nimar  j 
districi)    sued  lo    rtcc  ver    Ibe    site  of  a  house 
in  the    abadi     on  the  gii  und  that  it  bad  been 
sold    by  the  origii  al  iLtante  in  contravention 
ol  cl.  IX  of  the  wajib  ol  uiz.    The  fitst  Court 


Wajib  ul  arz    (Contd) 

decreed  but  the  District  Judcfo  dismiased 
thoir  claim.  The  latter  held  the  wojib  ul- 
did  not  not  prohibit  transfcr'of  the  right  to 
occupy  a  site  in  the  abadi.  The  wajib  ul  arz 
ran  "  Ev.  ry  person  is  at  liberty  to  sell  or 
mortgage  the  materialoa  of  his  house  oa 
leaving  the  vilhgo  or  an}'  other  occasion, 
but  ho  cannot  so  dispose  of  his  houae-site, 
which    belongs  to  the  proprietors." 

Held  that  the  wnjib  ul  aiz  relied  on  by 
the  District  Judge  did  not  sujjport  his  con- 
clusion that  the  right  to  occupy  may  ba 
transferred  by  sale.  The  case  was  remanded 
to  the  District  Court  with  directions  to  re- 
admit the  appeal  and  to  determine  it  afresh 
on  the  merits.  (1  N  L  R  93  D  27  A  338  and 
556  Ref.)  MOTIRAM  v.  RUP  KHAN.  4 
N  LR  155. 

39  W-ijib  ular^,  of  lS6i  vague- Wajib  ul- 
aiz  1S94    Cc7tstom  —  M(ihom<:dan  Law. 

The  wajib  ul  arz  of  1864,  provided  "If  a 
share  bolder  desired  to  transler  his  share, 
the  right  of  pre-emption  was  possessed  first 
by  his  near  brother,  secondly,  by  the  shares 
in  the  patti.  &o.  &c."  The  wajib-ularz  of 
1^94  provided  that  "  custom  as  to  pre-emp- 
tion no  case  of  pre  emption  bas  yet  takea 
place  but  tba  right  of  pre  emptioa  is  ao* 
knowleged." 

Hied,  that  the  wajib  ul-arz  of  18&4  wa* 
a  record  of  custom,  and  the  later  wajibul* 
arz,  was  a  recognition  by  the  parties  of  the 
custom  prevailing  under  the  earlier  wajib- 
ul-arz,  and  that  the  Mahomedan  Law  did 
not  therefore  apply.  DAULAT  v  MATHURE 
3  A  L  J  207=28  A  556. 

40  Ownership—  Wajib'Ul-arz—Co-sharer— 
Owner  of  resumed   muafl  land. 

The  preemption  clause  of  a  wajib  ul- 
arz  contained  the  following  provision — Min- 
jumla  malikan  ke  agar  koi  hissadar  apni 
baqqiat  bai  karni  ehahe  to  awwal  dusre  his- 
sadar sharik     habqqiat   ke    hath    hai   karega. 

This  clause  occurred  in  a  chapter  headed 
conditions  which  apply  to    zamindars  only. 

Held,  that  the  ownership  of  resumed 
muafi  land  did  not  confer  upon  the  owner  a 
right  of  pre  emption  as  a  hissadar  20  A  419 
AWN  1902  68  A  W  N  1904,  118,  28  A  246  ref. 
MUNNA  L\L  v.  NARAIN  PRASAD.  AWN 
1907  P  173-4  A  L  J  665- 

41  Permission  to  tenants  to  transfer  of 
materials— Sale  of  house  in  execution  of  de- 
cree—Rights  of  purchaser  — Right.  10  0  0  4 
col  1035  P  II. 

42  Resumption  of  land  re  appearing  from 

river  beet  — Alluvioa  and  diluvion  — Adverse 
possession  — Absentees  —  Possession  of  sub- 
merged land.     158  P  L  R  1906  col  1962  P  I. 

43  Silent  as  to  nature  of  custom  — No 
allegation  as  to  nature  of  custom  in  plaint. 
Applicability  of  Mahomedan  h&w—Wajab- 
ul  aiZ'-'Etnliciea  in  meaning  of.  AWN  1905 
p  190    col  737  P  II  . 

44  Silent  as  lo  priority  of  pre-emption 
oonstrnciion  of — V/i'jib  ul-arz  —  Interpreta- 
tion of -Priority  right  not  stated.  AWN 
1906  p  801  ool  550  P  I. 
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Wajib-ul-arz    (Contd.) 

64  Suit  by  CO  sliaror  for  pre-cnjption.  Claim 
by  Muafi  holder  as  co  sharer  Wnjib  id  arz  — 
Pre  emption  occopting  mot'gnge  vuonoy  from 
vendee  — No  waiver  of  pre  emptiva  right.  2 
A  L  J  145   col  2120  P  II. 

46  ^uit  for  pro  cinplion--''ondilion     of — 
Wojib  ul  arz — Trepate  at    the    timo    of    parti 
tion  revering  the    right-Right     of     a     bhare 
holder.     3  A  L  J  2Gl  col  55B  P    IT. 

47  Tenants  right  to  cut  down  trees  — 
consent  of  the  land  lord — Refusal  of  the 
con.seut,  grounds  for.  2  P  H  1908  {Rev)  col 
1547  P  II. 

48  Value  of  — As  record  of  custom -Hear- 
ing evidence  as  regards.  Plea  of  custom  of 
a  family  as  well  as  of  th«  tribe  to  which  the 
family  belongs.     8  0(^94   col    1G6    PI. 

49  Value  of  charivcr— Conflcit  between 
earlier  and  oo  \iXiGv— Wojib  id  arz.  44  P  R 
1907—82  P  L  U  1908  col  798   P  II. 

50  Verified  entry  by  a  person  in  a  — 
cannot  be  regarded  as  well  binding  his 
estate  after  his  death — Wajib  ularz  verified 
10  C  W  N  249  col  13C6  P  I. 

Wsjib-ul  arz  Nagpur. 

1  cl.  XI — Constiuction  of  ivajib  id-atz — 
Sale  of  a  house. 

Cl.  XI  of  the  new  wajib  ul  arz  contains 
the  following  pjssessions.  "Every  person  i.s 
at  liberty  to  ecli  or  mortgage  the  materials 
of  bis  house  on  leoving  the  village,  or  on 
any  other  occasion  but  be  can  not  dispose  of 
his  house  site,  which  belongs  to  the  pro- 
prietor!^." 

Hdd,  that  this  clause  did  not  prohibit 
the  sale  of  a  hou.=e  or  require  that,  in  ca?e  of 
a  sale,  the  house  should  be  dismantled  and 
the  materials  removed,  CaKMICHAND  v. 
MT.  HABKU    BAI    MARWAUIN.     1    NLR 

93. 

Walif. 

1  See  Mahomedan  Law—Wakf.  col  1688 
P  11. 

2  Mahomedan  Law-- Marriage  —  Muta  — 
Children  by  mi'.mtuawife  Waqt  will  Testa 
mcntary   waqf.     2  O  U  115  col  411  P  11. 

3  Members  of  a  commutjiiy  by  suit — Alie- 
nation of  land  pertaining  to  graveyard.  78 
P  L  R  1908    col  1387  P  II. 

4  Suit  regarding— Private  dispute  regard- 
ing rights  of  inutuwallising  — Necessity  for 
Banctioc  of  advocate-general  —  Wakf  property, 
claim  to.  32  0  273-9  0  W  N  151  col  1210  P  I. 

5  Property —  Suit  for  cancellation  of  sale 
of— Parties  in  pari  delicto.  6  O  0  355  col  241 
PI. 

Warrant. 

1  Against  a  pleader  who  fails  to  appear  in 
answer  to  a  charge  preferred  against  him  — 
With  a  vindictive  spirit  whether  amounts  to 
professional  misconduct.  3  M  L  T  237—18 
M  L  T  184  col  508  P  1. 
Warranty 

I  Breach  of- Sale  of  goods— Damages- 
Method  of  ascertaining -Custom  of  trade  fix 
iug  definite  rules.  6  C  W  N  495—29  C  323 
001738  P  II, 


Warranty    (Contd ) 

2  Of  title  -  D.'crco  against  fithor  — Joint 
family— ?.l(rt(^«go  executed  by  father.  26  A 
214  col  1171  P  II. 

WaBil^a. 

1  Suit  against  in  his  own  name     C  -lb  ctor 

—  Entry  in  rocord  of  the  name  of  iifLer  limita- 
tion—Wabika  to  he  taken  into  uccouut  ia 
ascertaining.     7  0C17Gc<jI    907    P  II. 

Waste. 

J     By  cxecutor-Probato-Wasio   by  -  Surety 

—  Right  of  surety  to  bo  di.'-charg.  d  —  lUvoca« 
tion  of  prnl).>!o-Appoai.  69  P  L  R  1902—52. 
P  H  \'.K)'l  col  529  P  I 

2  Immemorial— Taken  up -Coraponsatioa 
awardud —Amount  claimed  by  mira.iidars  aiid 
irbrotriem  dars-Ptrdons  eniitled.  26  M  371 
col  8GI  P  I. 

Waste  land. 

1  Wmtr  land  forming  the  bonndciy  between 
lioo  fields  — Pre^itinpion  as  to  Ihelnnd  beiong- 
ivg  half  to  owner  of  eve  fi.ld  and  half  to  the 
doner  of  the  oUur  field  The  tight  of  each 
cwncr  to  ylanl  hersoi  his    portion  of  the.  lavd. 

In  the  abseico  of  any  evidence  (o  the 
contrary  the  slrip  of  waste  land  furming  the 
hour  dary  between  two  fields  thv.uld  be  pre- 
sumed to  belorg  to  the  owners  of  those  fields, 
the  half  to  one  owner  and  the  other  half  to 
the  other  owner. 

Tho  owner  of  the  one  half  cannot  re- 
strain the  owner  of  the  other  half  from  plant- 
ing trees  witbin  his  own  limits  on  the  ground 
tliat  the  trees  may  in  course  of  time  over- 
s^iadow  and  damage  his  crops.  1  L  R  17  C 
8  14.49  1,R  351,  l.L  R  4  C  200,  42  P  R  784.38. 
L  J  Ch,  58, P  R  724,  1  L  R  19  B  420,  refei  red 
to  MAHIPATI  KUNBl  v.hkh  BI1I\RI 
B    NIA,  15  C  P  LE83 

2  Waste  lauds  -  Ownership  in  —  Forest 
lands—  User  —  Piesumption  —  Kum^ki  and 
Nett  cut  riglit— User  and  occupation  con- 
sistent,    23  lM  257-15  M  L  T  147  col  185    P  I. 

3  Waste  lai.ds— Presumption  as  lo  posses- 
sion of  a  mortgHgor'ji  suit  for  possassiiju  of  a 
mortgaged  pr.pirty  against  trespass-er  after 
di.'^midsal  of  similar  suit.  9  O  C  32  col  2172 
P  11. 

4  Waste  lands— Bhamilat  land— Right  of 
a  purchr.sar  in  Sham!\ti  Deb  waste  land.s  ia 
Jliai  g  District— Buiden  of  proc^f.  8PLR 
1907— 3G    P  W  R  I'JOT  col  1334    P  I. 

5  See  easement  No  38  to  46  col  921  to  923 
P  11. 

Water. 

1  Customary  right  to— Acquisition  by 
prescription  by  viibigers-- Prescription  Cus- 
turn- Injunction- Suit  by  p'.iuntilTs  on  be- 
half   of  a  class      29  C  100  col.  ITSS  P  I. 

2  Easements  Right  to  water  wherever 
water  was  sold  to  tne  owi'or  of  the  servient 
tenement  by  court — Sold  by  the  governmci  t 
loservier)t  holder.     4  M  L  T  414  col.  924  P  II 

8  Governm(  nts  •  Riglu  to  distribnte  — 
ConsLruct.ion  of  new  work  and  preservaiion 
of  old   worka-'Liabiiity    for    damage   caused 
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Water    {Conid.) 

— Floodii'g  of    Rdjir-ont    land      15    MLT    32 
28  M  72  col.  18UG  l»  I. 

4  Hij-'ht  of  lower  riparian  proprietor  to 
tho  UMimpotided  flow  uf,  8  B  L  U  87,  See 
l^iparifiP  right  No.  4. 

6  Water  course  -Obstrnc'ion  of-Tnjunc 
tioi)--Mandatory  and  ponnanent  —  Wator 
course.     4  0  L  J  370  P  II. 

6  Wntrr  course —  Ntitural  stream  -  Rip'^. 
rinn— rroprietor,  riglUa  inter.  6  B  li  R  291 
col.  1882  P  li. 

7  Water  courao— Right  of — Zoraindar  to 
when  a  grant  has  been  made  by  government 
— Easement  of  necessity.  14  M  L  T  350  col. 
92  P  II. 

Water  Course- 

1  A'pyeLlate  Court  mmdd  without  jnrisdiciion 
—  Void  proceedings — G<'de  of  Criminal  Procp,- 
du^e,  s.  530 — Diiiy  of  High  Court  in  revision. 

The  accused  was  co  victed  of  an  ofience 
under  the  Burma  Mu-iicii-.al  Act  and  son 
ter.ced  to  pay  a  fine  of  -Rs-  20  by  a  first  class 
Magistrate.  He  applied  for  revision  to  the 
Sessions  Judge,  who  treated  the  application 
as  an  appeal  and  reversed  the  conviction, 
although  no  appeal  lay  and  the  order  was 
liot  one  that  be  could  have  passed  in  revision. 

Held,  that  as  the  Sessions  Judge  was  not 
authorizBd  by  law  to  try  the  f^ppeal,  his  or- 
der was  void,  but 

Held,  further,  that  an  order  which  ie  void 
for  want  of  jurisdiction  must  nevertheless  be 
regarded  as  valid  unless  and  until  it  is  set 
aside  by  a  (  ourt  of  competent  jurisdiction. 

Held,  further,  that  it  is  nob  imperative  on 
the  High  Court  to  set  aside  in  every  c^se  an 
o:ider  of  acquittal  or  discharge  made  on  ap 
peal  by  a  Court  without  jutitdiction.  Queeii 
Empress  t).  Hus-io  Gaibu  (1884),  1  L  li  8  B 
g07;  Empress  v.  Alim  Mundle  (1882),  11  0  L 
R,  55:  dissented  from.  Quet^n  Empress  0. 
Po  Ihaiug  and  others,  P  J,  L  B,  188;  Queen  v. 
Unuath  Bundhoo  Banerjee  (1874),  21  W  R, 
37  referred  to.  KING  EMl'EHOR  v.  YENA, 
4  L  B  R  1907  P  49. 

2  Suit  by  landlord  for  possession  of  a — 
Purpose  subservient  to  agriculture-Suit  by 
cccupaiicy  teriants  for  duclaration  of  non- 
partibiiity  of  village  shamilat.  144  P  R  1907 
col.  1456  P  il. 

Water  Rata. 

1  Lea&e  silent  as  to  apportionment  of  any 
increase  10.     4  M  L  T  460  col  1548  P  II. 

Water  Rights. 

1  Government  official  closing  a  channel 
too  soon  by  miaiake  and  causing  loss  -Liabi 
lity  of  official  -  Negligence— Cause  of  action. 
24  M  36>col  341  1'  11. 

2  See  Easement  way.     col   924  P  II. 


Way. 

1  Formed  path — 
Qualified  necessity- 
L  K  601    col    737  P  I. 

2  Public  way-Obstruction-Special  damage 
—Public   road.    5  G  W    N    285   col  2212  P  II. 


Oontinuoua    easement — 
Easement  of-Way.     3  B 


Weakaess, 

1  Insanity  commutation  of  inpufficient 
case  of  insanity  int.)  a  case  of  weak  i ess  - 
Helplfssnciis  —  Uommutatiou  of  insulucient 
case  of  insanity  into  a  ea.iQ  of  weakness.  7 
O  C  287  col    1068  P  II, 

Wells. 

\  Construction  of--By  mortgagee — Liabi- 
lity of  mortg>igor  to  pay  ccjst  of  construction 
when  mortgagee  has  purchased  a  portion  of 
the  equity  ot  redemption.  3  A  L  T  435  col 
1791  P   it. 

2  Suit  by  co-sbaror  for  demolition  of — Re- 
medy of  non  consenting  co-sharers  against 
the  person  building  with  the  cooaeat  of  other 
CO  shai-er.     7  0  C  336  col  6C7    P  II. 

Whole  blood. 

1    Gust  m--Succe38ioQ-Whol6  blood— Half- 
Pagwand-Presumption.     29    P  L    R    1906   col 
2167    P  II. 
Whole  blood  and  half. 

1  Cusioni-loheiitaucu-Chundawand  earai 
Jats  of  Dbolpur— Pagvand-Ratbis  ot  palam* 
pur.     22  P  R  1902-17  P  L  R  1902  col  416  P  II. 

I  Widow. 

I      i     Alienation  by-Gift   to    benefit    daughter 
I  and  her  children-Gift  by  daughter  to  her  sou- 
'  in  Law.     39  P   R    1905-16    P   L    R    19u5   col 
1303  P  I. 

2  Alienation  by  —  Aulad-('usLom -- llight 
of  step-daughiier  Lo  couLeeC-Jhelna  araius  of 
Lahjre— Aulad,  meaning  of.  19  P  R  1906  70 
P  1.  R  1906  col  578  P  II. 

3  Alienation  by-Gft  by  widow  to  her 
daughter  married  in  the  same  village — Power 
of  daugSjtyr  to  make  a  further  gift  in  favour 
of  her  dau-hLer.  91  P  It  1903  col  771  P  II. 

4  AliuLiation  by — Gompromiso  by  nearest 
r-versioner-Suit  by  son  ot  reversioner.  97  P 
U  1906-134    P  L  R  1906   col  760   P   II. 

5  Alienation  by-Mabomedan  Law-Burden 
of  proof  — Lahars  of  Kotli  Loharan  village  in 
the  sialkote  District.  101  P  R  1906  col'  761 
PII. 

6  Alienation  by  —  Causes  of  action,  mis- 
jinder  of-Suit  to  contest  alienation  by  w.dow 
—  Hindu  Law — ^Acquiesence- Assent  by  o.ly 
reversioner.  83  P  L  R  1905-1  P  R  1905  col 
1383   P  I. 

See  Hindu  Law-Widow  col  1282  to    1313 
qll. 

7  Childless,  Right  of  a — To  succeed  to  a 
share  of  her  husband's  property  along  with 
his  sons  by  another  wife.  30  P  R  1905  col 
793    P  II. 

8  cloim  against  reversioner  that  widow 
wag  competent  to  transfer  property  for  ne- 
cessity.    76  P  L  R  1904    col  440    f  I. 

9  Custom — Succession — Widow  with  sons 
widow  claimi'ig  definite  share  in  her  hus- 
band's estatealong  with  his  sons— Ohobaa 
Rajputs  of  Rawalpindi.  38  P  L  R  1905  80  P 
R  1905    col  793  P   II. 

10  Custom-Succession — Widow's  right  to 
inherit  husband's  Share — Widow — step  son  — 
Anaius  of  Ludhiana  District.  93  P  L  R  1907 
col  791  P  II, 
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W^dOW     (ContdJ 

l\  Custom  —  Succession  — WidovvP!  right-- 
collateral  t-ucceBsiou-Widovvs  right-Collateral 
■ucceBsion.  112  PL  U  1905-43  F  l\  1U05  col 
792  P  n. 

12  Deoreo  ftgainst— 7q  fair  trial  whotbor 
binds  rcvcrsioner5)-Sti-at)ger  assisting  a  suit 
when  bound.     6  0  L  T  6:41  col  %2  P  JI. 

18  Efiect  of  unchafctity  of  in  regard  to 
BBtato  vested  in  bcr-widovvs — Hindu  Law- 
tuatom.     76  P  R  lUOl  col   1156  P  II. 

14  Estate  of-Sanad-Cou8tructiou  of-Hindu 
Law-Widows  estate.     3  0  0    250  col  555    P  II. 

15  Estate  of  partition-Widow's  right  to 
partition.    131  P  L.  li  1901  col  795  P  H 

IQ  Marriage-Wai  b  ul  arz-Coonstruotioa- 
Hiudu    widow.     3  O  C  253    col    558    P  II 

17  Mortgago-Attacbment  in  execution  of 
decree  obtained  on  ibo  morlg9ge-Ola.im  by 
collateral  — Suit  by  claimant  to  eatabliab  bia 
title.     32  P  li  1904    col    1530    P  I. 

18  i^owers    of     Occupancy  right — Widows 

—  Powers  collateral'vs  right  to  object — Cusom 
—49  p  L  li  1904  coi  2\\o  p  1. 

19  Property  in  posserision  of-  Reversioner 

—  Widow  —  Prosumftiou  rogardin  moveable 
property  acquired  — Hindu  widow.  3  0  0  89 
col  108B  p  11. 

20  Property  in  possession  of — Presump- 
tion of  law  —  Property  claimed  through  third 
person  — Burdt-n  of  proof  -  Ownership  of  the 
husband  through  whom  title  id  made.  2  0  0 
286-4  0  VV  M  1  col  1955  p  I. 

Ua  marriage     See     Hindu      Widow— Ro- 
marriage   Act  XV  of  1856. 

21  J^'O  marriage  —  Hindu  Law  —  Widow 
marriage— 16  0  p  L  R  1903  p  99  col  64  p  L 

22  Pe-marriaga  —  Aliouatiou  by  widow,  i 
ef!ect  ol--Legal  necessity— Reversioner.  8  C  ! 
L  T  o42  col  v^^S  p  i  I 

23  Remarriage — Alienation  by  widow— 
ESect  of  —  Legal  necessiiy  —  Heversioncr  — 
Widow  acquiring  right  in  occupancy  holding 
before  the  Act.  Effect  of.  4  A  L  J  475  col 
1912  p  II. 

24  Right  of  widow  of  a  collateral  to 
proceed  with  a  suit  instituted  by  her  hush' 
ftnd  and  after  their  letters  death.  12  p  R  1901 
col  1580  p  I. 

25  Right  to  partition— Widow's  right  to. 
181  p  L  R  1901  col  795  p  II. 

26  Surrender     of   estate— By     widow     in 
favour    of     next   reversioner  -  Right    during 
widows   lifetime    to    sue  to  set    aside    aliona 
tion  made  by  her  husband.     16  p  L  R    1902 — 
17  p  R  1902  col  823  p  II.  1 

See  Hindu    Law— Wife  col  1300  p  II. 

Wife  I 

i  And  husband  — Act  done  by  husband  I 
in  — Sale  of  immoveable— Apparent  acquies-  { 
ence  subsequent  to  sale.  1  L  B  U  1900  02  p  , 
11  col  244  p  II.  ! 

2  Bequest  of  entire  estate  to — Will  in  ' 
favor  of  wife— Construction  of.  93  P  R  1905  ; 
col  825  P  II.  ! 

3  Budhist  husband  and— Joint  property- 
Alienation  of  halt  power  of  husband  as  to- 
Custom— Want  of  wife— New  dufeuoo  raised 
in  appeal.  1  L  B  R  1900-02  p  184  col  1645  P  1. 1 


Wife     (Cmid  ) 

4  Husband  undertaking  to  allow  to  live 
with  her  parents —Mabonifidan  Law  — Ante- 
nnptial  -agrc-mont.  1  L  B  R  1900-02  p  352 
col    2031   P  /. 

5  Living  unchastily  in  open  revolt  against 
husband  — Power  of  appollaio  Court  to  dis- 
turb the  decree  as  again.st  non-appealing 
widows.     i4  P  L  R    1903    col  150  P  I. 

Wild  animal. 

1  Elepliant — Escape  and  re  capture— Pro- 
perty of  original  owner  when  ceases.  12  0  W 
N  547-35  0  413  col  2109  P  I. 

Will. 

1  See  Alienation,  by  will,  col  2121.2122  P  I. 
Construction  of  will,  col  558  to  577  P  II. 
Custom  of    Iho   Punjvb-Will    col  823    to 

825  P  II. 

Hindu    Law— Will    col  1300  t)  1313  P  It. 
Mohamedati    Law-Will,    col  1700  P  II. 

2  Acc'^ptod  and  acied  upon  by  Uik  leg  ilcea 
and  thn.  famUij  m'm'j'irs  of  Ike  deceased- -Right 
of  third  yartij  to  oiitest. 

One  G.,  a  Khatri  of  Multan,  made  a 
will  by  which  he  left  all  the  immovabla 
property  to  his  two  grandsons,  and  outstand- 
ing debts  duo  to  him  to  his  song,  the  object 
avowedly  being  to  prevent  the  sons,  who 
were  of  extrav  igiut,  hvbits,  from  making 
away  with  the  itnmov  iblo  propirty  The  will 
was  fully  acocpiod  by  the  sji  s  and  the  fami- 
ly and  was  uotid  upon.  It  was  found  to  ha 
neither  lictitious  nor  fraudulent. 

Hdd,  that  the  will  having  been  accepted 
by  the  persons  con:  er>ed,  coald  not  bo  deo« 
lared  invalid  qn  the  motio:.  of  a  third  persoia 
merely  bjcauso  hj  had  claims  agviost  pro- 
perty affected,  wlien  it  was  found  to  be  nei- 
ther fictitious  nor  lnvu;lu'c!it.  JliSSAPAM 
V.  BHAJARAM,  ?  L  R  116  of  1901 

3  Act  by  a  person  c  a-min^  u  nier— W  11 
found  to  be  a  forged  documout.  6  ('  W  N  7S7 
col  515  P  I 

4  Alienation  by  will  -Awans  of  MauzIi 
Uohhali,  Tehsil  Khushab,  Shapur  D. strict. 
161   P  R  1901  -13  P  R  1902  col     2101  P   I. 

5  Application  by  legatee  for  Letters  of 
administration  Letters  of  administiatioa 
limited  to  that  legacy  alone  granted  with 
a  copy  of  the  will  annexed  — 3uit  by  another 
legatee  in  respect  oi  his  legacy-Right;  of 
suit.     10  C  W  N  8G4  col  91  i'  I. 

6  Application  for  probatu-Questiou  of 
title— Bequest  of  property  which  testator  had 
no  power  to  deal  wiih- R^vocaiioa  of  probate 
2P  R  1902  col  2187  P  II. 

7  Appointment  of  receiver  m  testamen- 
tary suit -Validity  of  will  for  Dharmarth.  39 
P  R  1403  col  2273  P  IL 

8  AtcasLing  witnesses  ignorant  of  the 
contest-Validity  of  will.  10  O  0  209  col  1700 
P<  II. 

9  Bequest,  construction   of  word  Dharma. 

30  M  340    col.  581  P  11.  ^       , 

10  Bequeat  of  residue  to  A-  Ex-^cutor  to 
retain  pj>s,?s3ion  till  A  attained  2o-Incom9 
ol  estate  i^.i^sQQw  A'a  Majority  and  2o  not 
disposed  ui--A'd  right  to  poss.-ssiou  ou  at- 
taiuing   majority.     4  B  L  K  336-26  B  319  ool. 


(     2547     ) 


DIGEST  OP  CJVIL  'USES 


I    2548    ) 


Will     {Condi) 

12!»C  r  I. 

11  Iknucst  to  trustees  witli  a  direction 
tliat  it  bliould  bo  used  for  charitable  puv- 
popcs  -  IjDCorlaiiity  o[  (he  objects--Iiequcst 
void,     75  r  n  11107  col.  402  P  II. 

12  S.  5,  81—  Jhqiicst  to  legatee  wi(h  oral 
direction  in  testaloi's  bfelivie  for  iha  disposal 
vf  the  jircpdiy  --JiiiJe  of  K)iglii]i  Low  that  such 
legatee  is  b^iind  bi/  ilie  trusts  so  df dared  by  tcs- 
totor  aypliis  in  India  under  s.  5  of  the  Trusts 
Act— Section  hi  if  the  T' lists  Act  does  not 
^PVh/  'o  S2icJt  cases- -Maintain ability  tinder 
s.  187  of  Snccession.  Act  of  a  suit  by  the  bene- 
ficiary for  the  benefit  conferred  in  the  absence 
of  2-)rtbate  or  Tjelteis  of  administration— Tiusls 
Act  II of  JSbH  S.  5,  81 

Under    Euglish   Law,    wbere   a   testator 
disposes  of  properly    in    favour  of   a    legatee, 
and,  at  the    time    of   such    disposition    or    ati 
any    subsequeut    period    during    his   lifetime, 
tlio    testator    informs    the    legatee     that    the 
disposition  in  his  favour,  although  apparent- 
ly   for  bis  benefit,  was  so  made  in  order   that 
ho  may  cany  into  effect  certain  wishes  of  the 
testator   which    are    communicated    to    him, 
av  d  the  legatee  expressly,  or  impliedly,  under- 
takes to  carry  out   the  wishes  so  expressed  to 
Lim  bythe  testator,  the  legatee  will   be    tre^t 
cd  asa  trustee,  and  willbe  compelled  to  carry- 
out  the  instructions  so  confided  to  him.     The 
reason    for   this   rule   is  that   it    would  be  a 
frau  don  the  part  of  the    legatee  not   to   give 
effect  to  the      testator's    intentions,  and   the 
law   will  not  permit  him    to    benefit    by  his 
fraud.     The  Legislature    in   enacting  section 
5  of-the  Indian    Trusts  Act   and    the   proviso 
thereto  intended  to  make  this   rale  of  Equity 
»}  plicable  in    India.     Section    50  of   tbo    In- 
dian Succession    Act  does  not  apply    to  such 
cases.     The  instructions  of     the   testator    are 
given  eff'Ct  to  under  the    English    Law,     and 
under  section  5  of  the  Trusts    Act,  not,     as    a 
part  of  the    will,    but    by    fastenirg  on     the 
conscience  of    the    legatee  a    personal  obliga- 
tion to  carry    into    effect    the    wishes   of    the 
testator,  in  order  to  prevent   the  perpetration 
of  fraud.     The  title    of    the     beneficiaries   is 
one  dehors  the  will  and  not    under  the   will, 
provisions  of  section  SI  of    the  Indian    Trust 
Act  do  not  apply  to  such  cases.    That  section 
has  reference  to  the  disposal   of  the  beneficial 
interest  by  transfer   or  will.     Wbere  such     a 
legatee,  to    whom  the    testator    has   confided 
his   intention  suppresses  such   secret  instruc- 
tions with     the    intention    of    retaining    the 
estate  himself   and   applies     for     Letters     of 
Administration     as    universal     legatee,     the 
('ourt  will  refuse  the    grant.     (McCormick   v, 
Grogam,   (L.R.,  4  E.  &  i.,  82  at  p.  97)),  referr- 
ed to.  In   re  Maddock    Llewelyn  v.  Weshing 
ton  (1902),  2  Gh.,  220,  referred  to.    per  Wallis, 
J. — The  beneficiary  entitled  under   the  secret 
trust  commnicated  to  and    accepted    by     the 
legatee  claims  through    the     legatee    named 
in  the  will  ;  and  as  no  right  as   legatee  can  be 
established  without    a    grant  of  probate     or 
letters  of  administration  under  section  187  of 
the  Indian   Succession    Act,    the  beneficiary 


i  WMI     (Contd) 

cinnot  miiintf\in  a  suit  to  recover  the  benefift 
intended  lor  him  when  there  is  no  grant  of 
probate  or  Lotcrs  of  Administration,  per 
Sankiirati  Nair,  J.  (contra). --Section  187  of 
the  Succession  Act  in  no  bar  to  such  a  suit, 
as  the  honeftciary  does  not  sue  to  establish 
any  claim  as  legatee  but  to  enforce  the  trust 
imposed  on  the  lagatee,  as  far  as  he  is  concern- 
ed. The  suit  is  to  enforce  an  obligation 
ngaitist  the  legatee  and  not  to  establish  any 
right  of  the  legatee  as  such.  If  the  legatee  is 
in  possession  of  a  substantial  portion  of  the 
property  ho  is  an  executor  do  son  tort  with 
all  the  liabilities  of  an  executor  and  univer- 
sal legatee  and  he  cannot  plead  want  of  pro- 
bate or  Letters  of  Administration.  MA- 
NUEL LOUIS  V  JMaNA  COELHO.  18  M 
L  J  158-81  M  187 

13  By  Bedi  Khatri  in  favour  of  a  son  born 
of  a  union  between  testation  and  a  Brahmni 
whom  he  married -Validity ^of  such  will.  77 
pL  H  190G  col794  P  II. 

14  Capacity  of  a  minor  to  make  a.  16  M 
L  J  135   col  1742   P  II. 

15  Competency  of  a  Awan  to  make  a  will 
in  favour  of  his  daughter's  son  in  presence  of 
own  brother.     26  P  R  1901    col   2108   P  I 

Ig  Condition-Adopted  son  should  take 
after  widow  if  of  good  character  — Contingent 
interest— Whether  person  adopting  bound 
not  to  maKe  a  will.  12  C  W  N  668  col  599 
PII. 

17  Conditional  bequest-Humble  request- 
Vesting    of  legacy.     28  M  173   col    1301    P   II. 

Ig  Construction  — Attestation  by  legatee, 
effect  of-Acceleration.     26   M    433   col  86  P  I. 

19  Construction  of-Payment  of  debt  and 
legBcies.     7  B  L  R   955  col  93    P  I. 

20  Construcion  of  Residvary  legatees.  A 
W  N  1901    p    108  col   516  PI.   No  18. 

(Head    103    for  808) 
£1     Construction,   suit  to  set  aside   decree 
obtained    by      fraud — Jurisdiction    of     High 
Court.     30  0  369  col  1757  PI. 

22  Construction  of  Annuity-Life  interest. 
5  B  L  R  729  col  2170  P  I. 

23  Construction  of  Executor — Authority 
to  continue  trade.  6  B  L  R  800.  See  vendor 
and  purchaser    No    12. 

24  Construction  of  Justice  Equity  and 
good  conscience — Intention  of  testator.  6  O 
C  305.     iSee  Armenian    Christian. 

25  Construction  of  —  Technical  words  to 
have  their  legal  effect  unless  intention  to  can- 
trary  apparent  on  the  face  of  will—The  words 
'in  trust'  do  not  always  create  a  trust — Merger 

Where  trust  in   fovour   of  party  in  whom 

legal   estate   vested,   equitable   estate   merges   in 
the.   legal  estate— General   disposition    of  whole       ^ 
estate   tuill   not  be   cut   down   unless  intention       ^ 
so  to  cut  down  is   clear — Will  must  be  construed        .■^i 
as  a  luhole — The   words   '  as  she  may   require  ' 
tnean    '  as  may   be  necessary.' 

In    construing    wills,    the    test    to  be    ap-        "• 
plied  is  what   did    the   testator  mean,   having 
regard  to  the    words  used.     •Technical  words 
or  words   of  known    legal    import   must  have 
their   legal   effect  even   though   the   testator 
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U808  inconsistent  wordd,  unlosa  those  incon- 
Bistont  words  ♦are  of  sucli  a  natuie  as  to 
mako  it  poifectly  clear  that  tlio  testator  did 
not  mean  to  use  the  teohuical  terms  in  thoir 
proper  sense,' 

Per  Lord  Davey  in  Lalit  Mohan  Singh 
Roy  V.  Chukkun  Lai  Roy,  (I  L  R  24  Calc. 
834  at  p  846^,  referred  to.  The  words  'in 
trust'  do  not  invariably  croato  a  trust.  Tlio 
principle  that  a  trustee  cannot  take  botiefi- 
cially  has  no  application  .where  the  trust 
is  in  terms  in  favour  of  the  party  in  whom 
the  legal  estate  is  vested.  Where  both  the 
legal  and  equitable  estatos^are  given  to  the 
same  person,  the  two  estates  merge  and  the 
person  to  whom  they  are  given,  takes  the 
legal  estate.  VVher  a  testator  devises  ill  his 
property,  the  generality  of  the  disposition 
will  not  be  cut  down  unless  the  intention 
so  to  cut  down  is  clear.  The  will  must  be 
construed  as  a  whole  and  in  a  manner  cou- 
Bisteufc  with  the  intentions  of  the  testator 
and  its  general  tanor.  The  word  '  as  to  her 
may  seem  beat'  mean  'as  she  may  think  fit.' 
Where  a  person  is  authorised  to  draw  money 
for  oertaia  purposes  'as  he  may  require,'  he 
can  draw  only  suoh  amounts  'as  may  be 
necessary'  for  the  purpose  and  not  any 
amount  'as  he  may  think  fit.*  A  will  con- 
tained the  following  inter  alia  clauses:  — (I) 
••  I  will  and  bequeath  to  my  dear  wife  Annie 
in  trust  and  for  her  maintenance  and  sup- 
port during  her  life  all  the  money,  pro- 
perty, goods  and  chattels  of  which  I  may 
die  possessed  whatsoever  and  wheresoever 
situated  and  I  appoint  my  dear  wife  Annie 
sole  administratrix  of  this  my  last  will  and 
testament."  (X)  "I  further  will  that  my  dear 
wife  Annie  as  sol  e  exacutrix  of  this  my  last 
will  and  testament  shall  draw  from  current 
deposit  accounts  whether  here  or  in  Gr«at 
Britain  such  sum  or  sums  of  money  as  she 
may  require  tor  her  maintenance  and  for 
the  working  and  maintenance  of  my  proper- 
ty, and  that  she  shall  receive  and  dispose 
of  all  proceed?,  rents  and  profits  from  the 
said  property  as  to  her  may  seem  best  in 
the  interest  of  the  property  and  I  empower 
her  to  sell  all  or  any  part  of  the  property 
at  any  time  when  it  may  appear  to  her  that 
a  favourable  opportunity  occurs."  On  the 
question  whether  the  widow  of  the  testa- 
tor took  an  absolute  life  estate  cr  whether 
the  words  'in  trust,'  in  clause  (1)  read  with 
the  words  'she  shall  receive  and  dispose 
of  ...  in  the  interest  of  the  property' 
in  clause  (X)  constituted  her  a  trustee  in 
respect  of  such  portion  of  tlie  incomo  as 
was  not  required  by  her  for  her  maintennace 
ai.d  support:— 

Held  (1),    that   the    words    'in    trust'   in   ! 
clause  (1)    v/ere    not    intended  to    create   any 
trust  but  only    to  indicato    the  nature    of  her 
estate    and    that   she   should    ei  j  ly   only  the 
income     for    bar    life    and    should    not    dee^l  ; 
with  the    corpus  txcept  as    authorised  by  the 
will.     (2)   The    clause  (X)  did   not  create    any 
trust,   and  that    the    words  she   ahull   receive  | 
and   dispose    »    »    .    in  tho  iuterouata  ol  the ! 


Will    (Contd) 

pr&pcrty'  were  simply  enabling  words,  which 
authorised  her  to  apply,  as  slio  thought  fit;, 
the  incomo  of  the  prop-irty  upon  tlio  pro- 
1  porty.  Tbo  testator  inttiiidud  that  she  should 
I  have  an  unfettered  di-cretion  in  the  maia- 
tonanco  and  dovolopmont  of  the  property, 
without  being  questioned  by  and  one  inter- 
ested in  the  revarsion.  (.})  That  a  life  estate 
was  given  to  the  words  by  the  widow  'during 
her  life'  and  such  estate  was  not  cut  down 
by  the  words  '  for  h<jr  maintenance  and 
support*  v/hich  were  simplo  words  of  do. 
scription  or  motive,  aiiU  that  if  a  trust  was 
intended  it  was  for  htsr  bemfu  only,  ia 
which  case  the  legal  and  rquitablo  estate 
mergud  and  she  took  the  legal  o.-t\fe.  (1) 
The  words  'as  she  may  roqaro '  in  cliusc  (X) 
did  not  authorise  the  wid)\v  to  dtww  any 
amount  '  as  she  thought  fit'  but  only  such 
aiOKjunt  'as  should  h^  necesgary  for  Hm  pur- 
poses stated.'  (5)  That  tluro  was  nothing  in 
clause  (X)  which  showed  a  clear  intention 
on  the  part  of  the  testator  to  cut  down  the 
estate  given  by  clause  (I)  and  the  wido^v 
accordingly  took  a  life  estate.  MARY  HAR- 
RIETT ANNIE  WILSON  v.  GEORGE 
0AKE3.    4MLT296. 

26  Construction  •'  absolute  "  —  Repug- 
nancy in  words.  ?9  B  375  P  11. 

27  Construction  —  Alienation-  Restraint 
against-Validity  of.     29  0  260  col  1270  P  II. 

2S  Gjnstruction— Bequest,  charity.  Be- 
quest to  suoh  charities  as  trustees  might 
consider  agreeable    to  the    testator  — Validity, 

1  4  B  L  R   893  ool  974  P  II. 

j  29  ConatructioQ— "Bequest  for  purposes 
of  popular  usefulness  or  for  purpoaos  of 
charity"  is  void  for  uncertainty-Charitable 
purposes,  if  mixed  -with  other  indefinite  pur- 
poses, the  whole  gift  fails.  9  B  L  R  560=31 
B  583  ool.  404    P  II. 

80  Construction— Bequest  — Vesting  81 
ligacies.     7  B  L  R  207     col   82  P  I. 

31  Construction —  Condition  precedent- 
Gift  by  father  to  childfon  out  to  joiut  estate. 
4  BL  R883col  1181  P  II. 

32  Construction—  Defesance  —  Testimen- 
tary  devise —Second  adoption.  1  C  L  J  270-- 
32  0  861  ool  1130  P  II. 

83  Construction  — Devise  to  eldest  son  and 
to  his  lawful  male  children  according  to  the 
law  of  inheritance.  A  VV  N  1901  p  213  ojI 
84  P  I. 

84  Construction  in  will  appointing  a  third 
person  manager  not  binding  on  legatee.  4 
O  C  87  col  554  P  I. 

35  Construction -Executor-Appointment 
—  Substution  on  death  of  executor  first  ap- 
pointed-Death before  or  after  testato  — Er!;ct 
of.     2G  B571  cjI   91  P  I. 

36  Construction-Exocutor-Impliod  appjiut- 
ment— Power  of  constact.  SOWN  310  cjI 
515   P  I. 

87  Construction  —  Gift  to  a  class  — Ivhoj 
Mahomedans-Bequest  of  annuity  to  daughter 
and  after  her  to  her  children.  29  B  133  col 
2033  P  I. 

3a    Con3tcuGtiou--IatQntioa  -  Parol    evL- 
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fleiice  to  provo    inteotion-Admigsibility  of.     4 
B  U  H  2o7    cul  21  CO  P  I. 

S9  *  oustructi>  n-Later  ducumout  explain- 
iuj-  and  rcslatiug  tbo  provisions  of  Ibe  ear- 
lier-How fav  the  late»*  documout  is  a  will  or 
codicil*     25  A  121  col    1909  P  II. 

40  Oonstruction-WiUniahwg  mlntenance  a 
vh'igc-   oil  Citate-Aziciion   -purchai-er, 

Held,  that  Ibe  provision  in  a  will  that 
the  guaidiai)  of  souio  logaLeos  shall  pay  a  j 
ceiUiiu  monlbly  scan  lor  vjuiutcnaiioo  to  cer- 
tain wcman  does  uat  create  a  charge  on  the 
paMicubiir  esUilo,  and  that  tbe  auction  puif 
chxiser  of  tbo  property  left  by  tbe  testator  is 
jioi  liable  to  make  such  payment.  BHAG- 
WATI  PRASAD  V.  DAUNA  KUAR.  lAL 
J  827. 

41  Construction  of  document — Alienation 
of  ucquired  puperly  -Gift.  74  P  R  1&04  col 
1801  P  1. 

42  CoustrucLion,  Persona!  designata  Rea- 
so  1  ai.d  motive  of  gift  —  "  Adopted  son  "  Vis- 
cription.  5  A  L  J  62C-A  W  N  1908  p  249-4  M 
L  T  442  col  573  P  II. 

43  Constrtiction—SuU  by  brother  of  the  fes- 
tal ir  liroldbited  by  the  will  from  interfering 
with  his    affairs- -Irrelevant   matter  in  issue. 

A  being  sonless  bequeathed  all  bis  proper- 
ty to  B  his  widow  for  life  and,  after  her  to  his 
daughter's  sou,  if  any.  Failing  these,  B  was 
to'  take  the  estate  absolutely,  sub] -ct  only  to 
a  GOiidiii:>u  that  she  should  not  alienate  ib  to 
ai.y  member  of  father's  family.  The  will 
prohibited  the  interference  of  bis  brother  in 
ills  affairs.  After  A's  death  the  widow  gave 
oat  that  she  had  given  birth  to  a  postbmous 
cbild,  A's  daughter  was  alive.  A's  brother 
thereupon  rued  tor  declaration  that  tbe  post- 
humous ch  Id  was  not  A's  son. 

Held,  that  the  plaintifi  had  no  status  to 
juairlain  the  suit,  as  he  was  neither  an  im- 
madite  nor  a  remote  reversioner. 

The  lower  Court's  procedure  of  inquiring 
into  tbe  private  affairs  of  the  defendant's 
Jamaly,  in  considering  an  issue  regarding  the 
nl  eged  legitimacy  of  the  posthumous  oaild, 
wuich  was  not  wholly  relevant  to  the  feuit, 
WIS  severely  criticised.  RALLIA  r.  GOOaL 
CHAND.    139  P  R  1907. 

44  Contract-Probate — Payments  made  to 
bir  — Decree  in  favour  of  executor.  161  PL 
R  19C8    col  bSOP  1. 

45  '-ustotn — Alienation  by  childless  male 
proprietor— Gift  — Suit  by  collateral  to  set 
aside  a'ienation.     79  P  R  1905  col  989  P  I. 

46  Custom — Alienation  by  childless  pro- 
prietor--Rigbt  of  agnates.  65  P  L  R  1902  col 
2097  i^  I 

47  Custom— Alienation  by  sonless  pro- 
prietor—Gujars  of  Gujar  Khan  in  Rawal- 
piodi.     136  P  L  R  1906  col  757  P  II. 

48  Custom— Alienation  of  acquired  pro- 
perty—Suit  for  possession  of  property.  2P 
L  K    1904  col  1861  P  1. 

49  Custom — Alienation  by  childless  male 
proprietor— Gift  to  daughter.  66  P  L  R  1905 
.^-7  P  R  1905  col  2107  P  I. 

60    Custum-Aiieaatioa  by  malo  propriatoj: 


Win     (Contd) 

— Jhiware  of  'Jogatpnr  Bazar  — Amritsar   Dis- 
trict.    158  P  L  II  1908  col  762  P  II. 

51  Custom — Hindu  law — Marriage  of  a 
Bodi  Khatri  with  a  Brabmiui.  77  P  L  K 
1906  col  794  P  II. 

52  Custom  — Remuneration  of  executor — 
Tbo  Probate  Court  in  India  is  competent  to 
award  remanoration  to  an  txccutor  to  whom 
no  legacy  hay  been  loft  by  th'i  testator.  la 
re  the  estate  of  the  SAUDaR  DAYAL  SINGH 
MAJITfiA,  DECEASED,  195  P  L  K  1905  = 
76  PR  1905 

53  Culchi  memon — Hindu  law— Will— At. 
testation.     7  B  L  R  855  col  827  P  II. 

54  Dolioition-Autbority  to  adopt— No  will 
—  Direction  that  adopted  son  should  take 
property.     27  M  30  col  473  "  I. 

55  Devise  to  widow--Oonstructioa — Ali- 
enation.    5  C  W  N  300col83  P  I. 

56  Disposal  of  dovvur  by — Suit  against 
disqualified  proprietor.  7  0  0  176  col  907 
P  11. 

57  Disposition,  nature  of — Will—Eevoca- 
bility. 

The  irrevocability  of  a  document  is  per- 
fectly inconsistent  with  its  being  a  Will.  The 
document  could  not  operate  as  a  family 
arrangement  if  it  was  revocable.  The  faofc 
that  the  document  was  registered  as  a  non- 
testamentary  one  and  was  stamped,  shows 
that  tbe  parties  did  not  regard  it  as  a  Will. 
SITA    KOER   V.   DEO  KATH  SAHAY.  3  C  L 

J  370 

68  Distinction  between  gifts  inter  vivos 
and  will  among  Puujxb  agricultnrists-Power 
to  make  will.     48  P  R     1903  col    2121  P  I. 

59  Document  if  a  will  Construction — Revo- 
cable. 

Held,  that  a  document  which  contains 
directions  regarding  the  executant's  property 
after  his  death,  which  in  certain  circumstan- 
ces may  be  revoked  is  a  will. 

Htld,  further  that  instruments  not 
drawn  by  professional  men  should  be  liberal- 
ly construed. 

Held,  also  that  a  document  would  be  in- 
effective as  an  instrument  of  transfer  of  im* 
moveable  properties  owing  to  the  properties 
not  being  specified  in  it,  but  could  be 
given  effect  to  if  it  were  a  will  and  such  a 
document  in  this  suit  was  a  will.  RAM 
MONIDASI  V.  RAMGOPAL  SHAHA,  12  0 
W  N  942. 

60  Due  execution  and  attestation  of  ack- 
nowledgment of  execution  -  What  amounts 
to  attestation.     6  C  L  J  453    col  80  P  I. 

61  Execution  of  a  will  duly. 

A  will  purporting  to  be  signed  by  the  tes- 
tator and  seven  witnesses,  of  whom  four  were 
stated  to  be  respectable,  was  produced  within 
three  days  after  the  testator's  death,  and  there 
were  several  circumstances  corroborating  the 
evidence    given  by  the  four    witnesses. 

Held,  that  there  v/as  due  execution  of 
the  will,  though  the  plaiutiS  and  the  other 
three  witnesses  were  not  examined,  and 
though  the  evidence  referred  to  was  liable  to 
su^picigu  ^ud  to  the  comments  m^cle  ou  it  ta 
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tbo  Court  below.  MUSSAMAT  CHANDA 
DEI  o.MAUHOSAIlA,   U  B  L  R  2   (P-C) 

62  Effoct  of  — Uegistratiou  of — Property 
obtained —Evidenced  ae  to  dac  oxecutiou  aud 
registration     33  0  537  (P  C)  975  P  II. 

63  Evideiicn  of  oxocation  of,  by  Mabome 
dan    Talukdar-Attoslalion.     4  0  0  408  col  lUO 
P  I. 

61  I^y  TiihiMar-Cous' ruction-Threats  and 
undue  influence  — Rev cciilioiL — Indian  Succes- 
sion Act  Oudh  Estates  Ad,  Ss.  2  ct  19  — Suc- 
cession   Act,   S  57. 

iit;i(i,  that  a  portion  of  a  document  may 
operate  as  a  will  although  another  portiou 
may  have    nothing    to  do  with  Iho    will. 

H<ld,  further,  that  the  provisions  of  the 
Indian  Succession  Act  which  have  been  made 
applicable  to  the  '^•ills  of  Taluqd<ir&  aud 
grantees  npply  to  all  tbe  wills  acid  codicils 
executed  by  them  and  net  to  any  particular 
class  of  such  wills  and  codicils.  LaGHMAN 
SIMGH  V.  UMRaQSINGH.     UOClOi, 

65  ^uifc  for  declaratory  dbcree-Causa  of 
action  to  reversionary  heir — Execution  of  will 
by  Hindu  widow  as  talu^dar.  7  Q  U  239-26-  A 
238  (P  C)  col  426   P  I. 

66  Execution-- Presuniption-Ooug-Parda- 
nashin-Uudue  influence.  5  0  W  N  505  col 
257  P  I. 

67  Ex ocutiou-Solicitor-  Executor  prepar- 
ing and  attesting  will — Clause  permitting 
bim  to  chargo  for  professional  aud  other  ser- 
vices-Proof-Onus-In  dependent  advice-Fid  u- 
oiary  relation-Deed  referred  to  in  will — Pro- 
bate.    29  B  530  (P  C)  col  81    PI. 

68  Execution  under  pressure-Free  agency 
—Importunity.     11    G  W  N  824    col    79   P    I. 

69  Executor  according  to  the  tenor-Trustee 
—  Construction  of  will. 

Where  tbe  Will  provided  *'  My  first  wife 
shall  act  according  to  the  advice    of  S  and    D 

in    all    the    above    matters To    all 

the  rest  of  the  estate  which  remains,  my 
first  wife  Lasma  is  entitled.  After  them  {ie, 
their  death)  the  two  trustees  shall  act  in 
Buch  a  way  that    my  name   shall    continue  in 

a  good  manner    And  tbe    two  trustees  aud 

tbe  wife  manied  by  Lagna  (making  three 
persons)  shall  with  one  mind  do  some 
relgious   act    after  mo,  i  e,  my  death." 

Held,   that  the  v/ifo  was  appointed  as  exe- 
cutor    according    to    the  tenor    and  S  aud  D  ' 
■wore  not    intended    to    act   a?    executors    but 
co-adjutors.  SAYaJI    NAGOOJI    v.    MUTTU- 
MABAI.    6BLR78 

70  Executors-Powers  to  dispose  of  pro- 
perty-Rights of  creditors  or  legatees-Execu- 
tors applying  testator's  property  for  their 
own  private  purposes-Mortgage  by  an  cxe 
cutor  who  is  also  a  residuary  legatee  7  B  L 
K  408  col  1045    P  II. 

71  Genuine-  eas  of,  method     of    procedure 
followed  in  ascertaining  Oudgnier)t  of  positive  ,' 
evidence  from    standpoint  of  opinion    formed 
about,  contents  of-Legtility    of    procedure.     9  i 
C  W  N649  col    219.    P  II.  | 

72  Gtnu  n-'ue.-s  f,  ouua  of  proof-Execution 
Ol  will.     &  0  VV  i^  8U&    cul   ;J1G  P  11.  , 


Will     (Contd) 

73  Oift  to  a  class— Kk'^ja  MaUomedans^ 
Construction. 

Where  a  Khoja  testator  makes  a  will  in 
Bombay  wheruby  he  leaves  an  aoouity  to  bra 
daughter,  and  after  lior  death,  to  hfir  children^ 
the  bequest  euuroa  to  the  benefit  of  such  of 
his  children  as  are  in  existence  on  the  di;ath 
of  the  testator,  When  thtro  are  two  modes 
of  reading  an  instrument,  the  one  dctroy- 
ing  and  the  other  preservirg  an  instrument, 
it  is  the  rule  of  law  and  of  equity  that 
the  court  should  rather  lean  tov/ards  that 
construction  which  preserves  than  that  which 
destroys.  2  CI.  and  F  248  foil.  ADVOCATE 
GENERAL  v.  KARMALI.  6  B  L  R  601  = 
29  B  133. 

74  Gilt  to  a  class — Person  a  diaignata, 
Survivorship-Construction.  3  B  L  K  785  col 
1080  P  II. 

75  Grant  of  letters  of  administration — 
Us  revocation  as  redards  a  portion  of  tbe 
property  of  the  deceased  on  the  ground  of 
an  oral  will.     8    P  W  U  1908   col  2188  iMi. 

76  lu  favour  of  female -GjostrucLion  of 
document — Malik  war  is. 

Held,  that  a  will  in  favor  of  a  Hindu 
female  conferring  upon  her  rights  of  an 
owner  and  heir  gives  her  heritable  and 
transferable  rights  in  the  property  bequea* 
shed  to  her  I.  L.  R.  XXX  All.  84  (P.  0). 
VAISHNO  DAS  V.  Mussainmat  DEOKI.  214 
p.  L.  E.  1908. 

77  Degacy-Acceleration,  doctrine  of — 
Attestation  by  legatee,  efleot  of — Oonatruc- 
tion.     26  M  433  col  86  P  I. 

78  Legacif,  specific  fund  not  legally  chargi' 
able-Demonstrative  legacy,  non  ademption  of 
— Successioyi    Act,  1865  Ss.  137  and  140. 

Held,  that  Demonstrative  legacies  will 
not  fail,  if  tbo  particular  fund,  though  in 
existence,  cannot,  by  reason  of  some  pro- 
vision of  law  of  which  tbe  testator  waa 
apparently  in  ignorance,  be  charged  with 
the    paymeutof  tbe    legacy  in    question. 

The  hereditary  jagirs  of  a  testator  wera 
bequeathed  to  his  surviving  son,  with  a 
direction  that  out  of  the  income  of  the  said 
jagirs,  his  predeceased  son's  adopted  son 
should  receive  a  certain  sum  every  year 
from  the  legatee,  held,  that  the  annuity  waa 
a  "  dcmou.strative  legacy"  within  the 
meaning  of  sections  137,  140  of  Act  X  of  1865. 
BHAGWAN  DAS  v.  RAM  DAS.  109  P. 
R.    1008- 

79  Legacy— Suit  to  establish  — Letters  of 
admjuist  aiiou.     26  B  267  col  UO  P  1. 

80  Legacy- Suit  to  recover -Adminietra- 
tion— Executor  — Legatee  —  i6  B  301  col  2034 
P  1. 

81  Legacy— Widow— Interest  given  — Con- 
struction— Cutchi  momons.  3  B  L  R  790  col 
828  P  II. 

8"i  Maintainability  of  suit  fur  car.cella- 
tion  of  —  During  the  life  time  of  the  tea- 
tator.  A  W  N  19U4  p  150-27  .\  14  col  331 
P  11. 

83  Mahomedau  Law  —  Bequo-r.  to  legal 
i»hui\rs  -  Puwer   uf  Uisposiug    yu   thud    oi 
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tho  property— 75  P  R  1907— 1G8  P    L    R  U)08 
col  402  V  II. 

84  Of  illiterate  person —  Insertion  of  car- 
toin  provisions  witiioub  testator's  know- 
lodge  -  Validity  of  such  a  will  — Application 
for  probato— Probato  for  portion  of  will  — 
1  U  L  J  109  col  1392  1'  II. 

85  0/  illUerale   person -Proof  of  his  kiioiu-  ) 
ledge   (f  contents. 

Held,    that    one  who  propounds    tho   will  ! 
of  a  person    who    can  neither    read   nor  write  \ 
must   prove    affirmatively    that    tho     testator 
knew    and  approved    of    the  contents    of    tho 
will.     lu    the    case    of    an     illilcrate     person 
Bomething    more    is  r.  quired    than  proof  that 
the   txecutent    made  his  mark    on    the  docu 
ment.     Knowledge    of    the    contents     of    the 
document    cannot    be  H)ferred    from    the  fact 
that    he  maiked    the  document.     1  C  L  J  109 
referred  to      UAM  PRASAD  v.  JOKHU.  H  0 

c  ?0 

86  One  of  several  executors  of  will  ap 
plying  for  rtv*  cation  of  probate,  long  ago 
granted,  of  will  on  ground  of  its  forgery- 
Such  executor  entitled  to  have  his  name, 
as  executor,  struck  out  of  probate.  12  0  W 
N  573  col  1043  P  II. 

87  Powars  of  alienation  of  executor  re- 
etricted    by— 3  0  L  J  260  col  531   P  I. 

88  Power  to  make  under  customary  law. 
Ill  P  L  R  1903  col  2121  P  I. 

89  Probate— Life  interest  —  Legatee  not 
entitled  to  probate.  15  P  W  R  1907—73  P  L 
B  1908  cols  513  P  I.  and  1571  P  IT. 

90  Probate— Capacity  of  testator-Know- 
ledge and  approval— Burden  of  proof.  7  B  L 
B  175  col  310  P  II. 

91  Probate— Effect  of-Mahomedan  law. 
83  0  116  (P  C)  col  933  P  I. 

92  I'robate,     effect   of-Release    confirm 
ed    by   a   will  —  Objection      to   a    particular 
clause     by    a   sepeiate  suit— Effect    of   prior 
proceedings    to    probate —Court     over-ruling 
objection.     31  0  J86  col  863  P  II. 

93  Probate— Letters  of  administration- 
Institution    of  suit.     2  O  C  33  col  2032  P  I. 

94  Prvhaie—ExeciUion— Burden  of 'proof — 
Soundness   of  mind — Minority. 

For  the  purposes  of  establishing  a  Will 
it  is  not  enough  that  it  should  be  proved 
that  it  has  been  executed  by  the  alleged 
testator  ;  it  must  also  be  shown  that  he  was 
at  the  time  of  its  execution  of  sound  mii  d 
and  not  a  minor.  BHA  AGIKTHIBA I  v. 
VL-HWANATH    DAMODAR.     7B    L    R  92- 

95  Probate,  revocation  —  Just  cause- 
Onus    of  proof- 31  C  9i4  (P  C)  col  5^0  P  I. 

96  Prool  of-  Evidence  —  Applici  .tion  — 
Procedure  to  be  adopted.  9  C  W  W  649  (P  C) 
col  2191  P  II. 

97  Proof  of — Execution  -  Piduoiary  re- 
lation—Solicitor —  Executor  preparing  ar;d 
attesting  will  —  Clause  permitting  him  to 
charge  for  professional  and  other  services — 
Proof— Probate.     28  B  530  col  1016  P  II. 

98  Prool  (f-Exxcution-Mci.tal  onpaeity 
—  PiesumpLion-Onus  of  proof— 5  BLR  327 
OOl  2173  P  II. 
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99  Revocation  of  joint  will  by  surviving 
testator  —  Power  of  »alionation  —  Custom) — 
Res  jidicata.     4  0  0  145  col  2344  P   II. 

100  Hcvocation  of,  notwithstandirg  the 
promise  of  not  executing  another -Hindu 
widow,  devise  by  liuaband  in  favour  of  — 
Wid  )w's    estate.     2  O  227  col  2388  l^  II. 

101  Revocation  —  Presumption  of  —  Not 
t  j\ind  at  the  time  of  testator's  death  -No  pre- 
sumption of  revocation  in  India.  13  M  L 
J  135  col  2174  P  II.  Head  135  for  185. 

102  Revocation,  presumption  of— of  Will 
wandering  Fakir,  not  found  at  testator's  death 
—  Presumption  that  it  has  been  destioyed  by 
testator- Circumstances  rebutting  presump- 
tion-Probate of  copy  taken  froca  registration 
office — Secondary  evidence  — Admissibility  ot 
-SOWN  821—31  0  885  col  516  P  I. 

103  Revocation  of  —  R'gistered  will  not 
foiL'i.d  after  death  of  testator  —  Evidence^ 
Secondary   evidence— Burden  of  proof . 

The  plaintiff,  a  minor,  claiming  under 
a  registered  will  of  his  grandfather,  sued  to 
set  aside  an  alienation  by  his  father  of  pro^ 
perty  included  in  the  will.  The  original 
will  was  not  forthcoming.  A  question  arose 
whether  a  certified  copy  of  the  will  was  ad- 
missible   in  eviclonce 

Held,  that  as  under  the  circumstances 
from  the  mere  fact  that  the  will  was  not 
forthcoming  it  could  not  be  presumed  that 
the  will  was  revoked  by  the  testator,  cer- 
tified copy  the  will  was  admissible  in  evi- 
dence. PURAN  V.  TONI.  204  P  L  E 
1908. 

104  Right  of  hereditary  shebait  to  bequeath 
his  oface  by.     12  OWN  323  col  2132  P  I. 

105  iSuit  for  adiministration,  obtaining 
probate  of  will  constitutes  part  of  the  causa 
of  action  in  a— Court  granting  probate, 
competency  of,  to  determine  the  validity  of 
the  will — Executor  estopped  from  impeach- 
ing will  -  m  M  L  J  238-29  M  289  ool  519 
P  II. 

103  Suit  for  canoellation— Maintainablity 
of.  during  the  life  time  of  the  testator.  A  W 
N  1904  p  150-27  A  14  col  331   P  II. 

107  Title  —  Revocation  of  — Application 
for  probxte.     7  P  R  1902  ool  2187  P  II. 

^08  Trust  —  Trustee- Disoretion—  Honest 
exercise  of  discretion— Interference  of  courts 
4  B  L  R    199  0^1546  P  I. 

109  Validity  of—  Declaration  —Relief  — 
Hindu  widow      10  0  Sup.  4  col  421  P  I. 

no  Validity  of  —  Testamentary  wakf 
children  by  muta  wife.  2  0  0  115  ool  411 
P.    II. 

Ill     Validity  of  —  Construction  of  will — Ad- 
option.    4  0  C  6  col  1862  P  I. 
Winding  up  order 

1  Et!uct  of— Wheie  expenditure  incurred 
by  agent  before  such  order  comet,  within 
cor- tract.     3   M  L  J    247  col  363  P  I. 

Wiadow. 

1  AUiration  cf-Position  of— Effect  of  ease- 
meut-ilights-Eisements-ChaDge  in  the  posi- 
tion of  windows.  4  B  L  R  34=--2G  B  3U 
C01214GP  I. 
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2     Privacy  — Prescription  — Custom  of.     5  C 
€  \V  N  147  col  736  TMl. 
"Withdrawal  of  appeal 

1  Application  for  ox-'cution  —  Willidravval 
of  appeal-Order  of  court  not  a  dpcroc- De- 
cree-Second appeal      5  O  0  48  colj  1998  \*  II, 

8  hiviUalion—Arlide  179  ( 12 )^ Limitation 
— Execution  of  decree  — Withdmival  of  ajypeal. 
When  au  appeal  is  withdrawn  the  ap- 
pellant cannot  claim  to  count  tiio  period  of 
three  years  allowed  for  execution  of  the 
decree,  originally  passed  in  his  favour  hy 
the  Lower  Court,  from  the  date  of  his  with 
drawing  the  appeal.  Ho  has  only  three  years 
from  the  date,  on  which  the  original  Court 
passed  the  decree.  BHAGWAN  SINGH  v. 
MOHAN  LAL      87    P  L  R   1908- 

JJ  Of  Insolvency  potition-KfTect  of  on  vesting 
order-Whether  such  petition  is  legally  equiva- 
lent to  dismissal  by  consent,  10  B  L  Jil78  col 
1952    P  II. 

"Withdrawal  of  application. 

1  For  removal  of  attachment-Bar  to  puit 
for  recovery  to  attached  property  —  ]\Iiss 
cellaneous  application  — Withdrawal  of.  4  L 
B  R  1907  p  75  col    1521  P  I. 

"Withdrawal  of  suit. 

1  After  award — Suit  referred  to  arbitration 
—  Withdrawal  after  award  of  arbitrators.  7 
C  W  N  186  col    1208  P  I. 

2  After  new  trial  granted  by  — Power  of 
Small  Cause  Court  to  allow  suit  to  be  with- 
drawn after  granting  a  new  trial.  29  C  239 
col  1588  P  I. 

8  Application  for  —  With  permission  to 
bring  a  fresh  suit— Effect  upon  subsequent 
Buit  when  application  refused  and  suit  dis- 
missed.    8  O  C  389  col  1031  P  I. 

4  Application  for — Withdrawal  of  suit 
Notice  ot  apnlication  to  defendant  1  0  C  97 
col  1047  P  1." 

5  Civil  Procedure  Code  section  43  Suit— Dis- 
missal of  suit  — Withdrawal  of  a  suit— Fresh 
Buit.     14  C  P  L  11  1901  p  104  col  1411  P  7. 

6  Decree  in  first  cuurt  on  agreement  of 
parties  — Appeal  by  plaintiff —  Withdrawal  of 
suit  on  appeal  — Without  permission  of  court 
effect  of  on  decree  first  court.  29  B  13  col 
1281  P  I. 

7  Guardian  and  ward— Muhammadan  Law 
-Compromise  by  father  on  behalf  of  his  minor 
son -Withdrawal  of  suit.  87  PL  K  1905-3 
P  R  1905  col  1479  P  1. 

8  Leave  to  institute  suit  granted  by  Re- 
gistrar—Order giving  leave  to  withdraw  such 
suit  and  file  fresh  suit  altra  vires  order  one 
directing  plaint  to  be  returned  to  plaintiff. 
12  C  W  N  9-^1  col    1591  P  1. 

9  To  contest  notice  of  ejectment —With- 
drawal of  suit— Res  judicata  — Improvements 
— Compensation  on  ejoctment.  14-1  P  L  R 
1904-fe  P  R  1904  (Rev)   col  1444  P  I. 

10  With  liberty  to  bring  fresh  suit  — Ap-  ■ 
plication  of  limitation  to  second  suit  — Dis-  ' 
missal  of  plaint— Misjoinder  of  causes  of  ac-  : 
tion  and  parties.     7  B  L  R  9  col  1591  P  I.  | 

11  Without  permission  to  sue  again— Sub  j 
■equent  suit   filed   on  a  diffeceut  title  not  in  i 


I  Withdrawal  of  suit    (Could.) 

[  existence  at  date  of  forming  .suit  — Compra- 
miso  of  5-uit  hy  guar^lian  ud  litoni  without 
sanction  of  Court.  3  P  R  1905  col  1479  P  1, 
WitnesB. 

1  Adj  .urnmont  of  case  to  enable  to  8um» 
mon  — Witoesaes  Non  attandanco  of  a  wit- 
ness on  the  date  fixed  for  his  examination, 
4  0  C  408  col  1476  P  I. 

2  Application  for  time  to  summon  wit- 
j  ness  — Adj  )urument  costs  not  paid.  G  0  C  41 
I  col  1550  P  I. 

!  3  Application  to  summon  —  Witnes^ea 
made  1  ite — Power  and  duty  nf  Court  2  0  0 
34  col  1473  !'  I. 

4  Ait'^sling  witness- Proof  of  mortgage 
land— Mortgage  deed— Execution  of.  7  C  \V 
N  384  col  190  P  I. 

5  Child  — Anirmation  of— Child  witness,  5 
B  L  R  551  col  .^87    P  I. 

6  (Mvil  procedure  code  S  159  summoning 
attendance  of  wituoases.  61  P  R  1905  col 
224i  P  11. 

7  Commissiou  to  examine— Issue  of— . 
Whether  provisions  of  — Bona  fide  applica- 
tion for  summons.  14  M  L  T  329,  28  M  28col 
1195  P  I. 

8  Discrediting  of  tvilnesses  for  general 
reasons  — Mistake  of  laiv. 

Ileld^  that  the  discrediting  of  witnesses 
merely  for  general  reasons  not  affecting  the 
particular  credit  of  any  irdividual  dependent 
is  an  error  of  law,  which  can  be  the  subject 
of  a  second  apppal.  24  W  R  251  ;  25  W  R 
137,  F,  7  M  I  A  169  ;  15  I  A  81  (91).  Held.  to. 
DADOO  BlUJ  LAL  v.  MOHAN  LaL  BAGHI, 
IN  LR31. 

9  Examination  of  — Defendant  applying 
after  close  of  case  for  leave  to  examine  such 
Witness  — Application  to  be  refut-ed.  4  N  Jj  R 
129  col  1474  P  1. 

10  Expenses  —  Courts  jurisdiction  to  a 
ward  after  a  witness  has  given  evidence — 
Jurisdiction  of  court  to  award  expenses 
to  witness  after  he  has  given  evidence  — 
6  B  L   R  1025  col  14G3  P  II. 

11  Farther  summons  to — Discretion  of 
the  court— Application  at  late  stage  — 30  C  917 
col  145  P  II. 

12  Liability  of,  to  civil  actioo  for  giv- 
ing false  evidence  —  When  a  cause  of  ac- 
tion suio  for  damages-Overt  act  — Giving  falsa 
evidence  in  pursuance  of  a  conspiracy — 29  B 
230  col  312  P  II. 

13  Non-service  of  some  of  the  plaintiffs 
witoesser  — Power  to  dimids  suit — Plaiuiiff 
adducing  same  evidence— 9  P  R  1908-28  I'  L 
R  1908  col  1475  P  I. 

14  Order  in  which  examined--Witnessea 
order  —  Direct  evidence  and  corrobrativa 
evidence— 3  L  H  R  1906  p  240  col  245  P  I. 

15  Order  of  court  directing  commission 
to  issue  to  examine  female  witness  and 
refusing  to  d(cido  preliminary  issues  of 
law -5  O  C  l.ol  col  1320  P  I. 

16  Parties  not  compellable  in  divorce 
cases -Rights  of  parties  as  to  discovery  of 
document  — Witnesses  —  Suit  for  diss  -lutioa 
of  marriage   on    the  grouud— 11  P  R  I'JOi  ool 
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Witness    (Contd) 
244  r  I. 

][7  Pfttty  cited  ns  wifciTess  by  opposite 
party  could  not -- I'ri'CO(lure--Duty  of  court, 
to  compel  atlendanco  of  pnrti'cs  as  witnesses 
—  25  B  392  col  211G  P   II. 

18  Paym'>.nt  to  ^ivitnoss  to  give  true  cvi- 
iiciicc  —Payment  to  keep  back  unfavourable 
evidence. 

For  a  pleader  to  pay  or  offer  to  pay  a 
w'ltneps  for  giving  true  evidence  in  favour 
of  bis  client  or  to  suggest  Biich  payment 
to  bis  client  is  professional  misconduct, 
though  Ifc  may  not  amount  to  a  criminal 
■offence.  Advice  to  a  oliont  to  pay  a  wituees 
for  keeping  buck  unfavourable  evidence  is 
grossly  ilBproper  and  punishable  as  serious 
professional  misconduct  Serable.  Tbat  a 
false  letter  to  a  client  to  expedite  revniUance 
would  amount  to  misconduct.  IN  THE 
MATTER  OF  NRITYA  GOPAL  SEN.  6C 
WN46. 

19  Privilege  of  —  Slander  —  Defamatory 
Words  spoken  by  witness  during  examina 
tiou  — Imputation  of  unchastity  to  woman- 
Suit  for  damarges  ly  ber  brother  not  main- 
tainable-9  0  W  N  847— 32  0  1060  Col  889 
P    II. 

20  Re-freshing  memory  by  document, 
■effect  of-Amendment  of  plaint — Merchandise 

—  Collector  of  customs  —  Daty  of  to  detain 
goods  -  4  0  L  J  268-10  OWN  1906   p  107  col 

794  P  I. 

21  Refusal  of  commission  for  examina- 
tion of  a  — Discretion  of  court  —  How  the 
discretion  ought  to  be  exercised  — 28  M  28  col 
1195  P  I. 

22  Relationship  to  party  —  How  far 
ground  for  rtj^ction  of  evidence -Mcde  of 
dealing  with  evidence  — Witnesses,  credibili- 
ty of— 32  G  84-9  C  W  N  161-31  A  160  col 
168  P  1. 

23  Remusing  of  —  Proclamation  of  sale 
Objection    by     judgment-debtor     to  contents 
of  iifier   sale  —  Witness     resummoning     of— 
4  0  0  379  col  2193  P  'I. 

24  Right  of  party  to  secure  attenance 
of  — Witness  — Judgment— Delivery  to  secure 
date  fixed-61  P  R  1904  col  1473   P  I. 

25  Right  of  person  summoned  as -Un- 
der Insolvency  Act  to  appear  by  Gounsol  to 
show  tbat  the  summons  is  prejudicial  to 
bis  iuterests-8  B  L  R  85  col  1351  P  II. 

23  Right  to  counsel — Insolvent  Debtor 
Act— 29  B  507  col  2091  P  II. 

27  Statement  of— -Wben  privileged  —  De- 
famatory wards  spoken  by  iwitness  during 
examination — Suit  for  mages  by  her  bro- 
ther not  maintainable  —  32  C  1060  col  889 
P    II. 

28  Summons  to— Courts  inherent  juris- 
diction to  prevent  abuse  of  process  — Witness 
— Issue  of  commission — Right  of  court  to 
prevent  abuse  of  process— 14  M  L  T  829—28 
M  28  col  1195  P  II. 

"Words  accrual  of  the  right  to  sue 
1     Meaning    of— Calcutta    Municipal  Act  — 
9G  W  N  217  col  30  P  I. 


Words  and  phrases. 

1  Sgo  construction  of  words  col.  577  to 
595  PH. 

2  Agriculture,  meaning  of— Tillage  of  the 
soil  — Lease  for  agricultural  purpose  s-Leava 
rercrving  atiriual  rent— 'lerm  exceeding  five 
years.     24  M  421  col  480  1'  I. 

3  Alaulud  —  Construction  of  document- 
Male  dcscendantn  —  Custom-Gif  t-Resum  ptioti 
on  failure  of  male  descendants  of  donee.  31 
0  561  col  209 L  P  I. 

4  Always  orfor  over  Perpetual  grant-Limi- 
ted interest-  Award.  23  A  324^=5  C  W  N  569 
col  503?  II. 

5  Appurtenances,  meaning  of— Receiver's 
suit  in  ejectment  by  order  of  court — EffectJ 
on  real  party.    6  B  L  R  995  col  2281  P  II. 

6  Bai,  meaning  of— Gess-Ront-Payments 
recorded  in  ihe  wnjib  ul  arz  as  mubtarifa, 
AWN    1904  p  204-  27  A  183    col  380  P  II. 

7  Bhuuias-Meaning-Landlord  of  tbe  soil 
— Family  custom-Raj  or  a  polliam.  32  G  6 
col  1191    P  II. 

8  Building,  meaning-Does  not  include 
enclc^ure  by  canvas — Previous  sanction  of 
the  Municipal  Board  to  be  obtained  to  rea* 
tation  or  re  erection.  A  W  N  1905  p.  252  =  2 
ALT  276  =  28  A  199  col  1907  P   II. 

d  Cess-Rent— Payments  recorded  in  the 
wajib  ul  arz  as  mubtarifa.  AWN  1904  p, 
201-27  A  183  col   380  P  II. 

10  Cruelty  legal — Definition —  Cru'^lty  le- 
gal—Mahomedan  Law.  7  B  L  R  602  col 
724  P  II. 

12  Dasiputra— Illegtimate  son — Right  of 
illegetimate  son  of  a  sudra  not  born  of  a  fe- 
male slave  in  the  ancestral  property.  28  0 
194  col  1187  P  II. 

13  Debt,  definition  of— Debt,  meaning  of, 
32  C  418  col   799  P  I. 

14  Decree  for  money  and  a  decree  for 
payment  of  money — Execucion  of  decree  — 
Decree  for  sale  with  personal  remedy  for 
balance  unsatisfied.  15  M  L  T  126-28  M  473 
col  1144  P  I. 

15  Decree  for  money  — What  is— Mortgage 
decree  — Application  for  execution  — Limita- 
tion.    28  M  224  col  1144  P  I. 

16  Decree  for  rent— Meaning  of— Sale  of  a 
(enure  — Landlord's  decree — Execution.  29  0 
219—6  U  W  N  124  col  121  P  II. 

17  Decree-bolder,  meaning  of-Tbe  decree- 
holder— Locus  standi  — Appeal.  29  G  548  col 
1192  P  I. 

18  Default,  meaning  of  — Landlord  and 
Tenant- Previous  bolder  — Default -Right  to 
avoid  intermediate  tenures.  SOWN  721  — 
6  B  L  R  741  col  54  P  II. 

19  Division  c'>urt,  meaning  of — Order  of 
Division  Bench  whether  open  to  appeal  to 
privy  council  -Division  Court.  9  C  W  N  566 
-32  C  963  col  1291  P  I. 

20  Dues  to  which  a  person  is  entitled  by 
reason  of  his  interest  in  a  religious  institu- 
tion—Suit for  a  share  of  presents  made  to 
a  religious  institution.  28  M  202  col  778 
P    I. 

21  Dwelling  —  Resid  —  Letters  petenfc 
Temporary    resideaee- Jurisdsction,     25   176 
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Words  and  phrases. 

col  Hoa   P  II. 

22  Kmbankmont-Definition  of  public  em- 
bankmerit-Destructiou  of.  6  G  W  N  108  col 
83  P  II. 

23  Execution— Meaning   of-Blank  papcr- 
Signaluro  on-Admiasion  of  sigtiature    on-Ad- 
mission    of  signaturo  before    liegistering    offi 
cer-Certificato  of  regiator&tion.    GOWN  329 
col  185    P  II. 

24  Extra  torriforiftbility,  meaning  of 
Foreign  Law-Jadicial  notice  of-ZaiiZ  bar  Law 
where  courts  are  eatablished  by  Britain  un- 
der a  treaty.     26  B  1  col  179    P  I. 

25  Failure  in  a  suit— Withdrawal  of  suit 
with  permission  to  brit)g  Definition  panper— 
Fails  in  the  suit  fresh  suit.  6  B  L  R  112-2  29 
B  102  col  1591  P  I. 

26  Fixture  metininii.g  of-Landlord  and 
teoant-Lease-Additions— Homoval  of.  6  BL 
E  1073  col   2026  P  1. 

27  Hamesha— Meaning  of  —  Conduct  of 
parties-Evidence— Construction  of  perpetual 
grant-Limit€d  interest-Award.  22  A  324  col 
503  P  II. 

28  Honour-Meaning  of-Letter  of  credit  — 
Custom-Dishonoured.  3  B  L  R  396-25  B  706 
col  179  P  II. 

29  immoveable  property  -Right  of  manager 
of  temple  and  endowment -Description— Suffi- 
ciency of-Befnsal  to  register  to-Whole  if 
good.     15  M  L  T   30  col  464    P  I. 

So  Inability  to  sue  and  disability  to  sue 
-Distinction  between-  Execution  of  decree- 
Minority-Intial  disability.  6  B  L  R  639-29 
B  68  col  1747  P  I. 

81  Income-Meaning  of  —  Municipal  Tax 
—  Municipality  District.  14  M  L  T  410  col 
1409  P  II. 

82  Income— Profit— Profit  or  income  can 
mean  only  the  balance  after  deducting  charge 
and  losses  and  not  mere  gross  receipts.  4  B 
L  R  384  col  195  P  II. 

83  Indue  course  of  law  — Meaning  of  — Te- 
nant holding  over  dispossessed —  His  suit  for 
possession — Duo  course  of  law.  7  B  L  R  12 — 
29  B  213  col  301  P  I. 

84  Iq  future  in  a  wajib  ul-arz  relating  lo 
pre  emption,  construcfiou  of  the  wards— Ab- 
sence of  reference  to  custom  in  subsequent. 
2  A  L  T  6~A  W  N    1905  p  16  col  549  P  II. 

85  I^tafa — Meaning  of— Landlord  and  te- 
nant— Ejectment  suit — Permanent  tenancy 
— Kecognition  by  landlord--EvidoncQ.  32  0 
51—8  OWN  895  col  302  P  H. 

86  Joint  Claimants  Act  XIII  df  1S65  — 
LimitaLioii  Act  (XV  of  1877),  Sections  7,  8, 
Schedule  II,  Art.  21— Tort— Death  caitsed  by 
ivrongfnl  act — Suit  by  deceased's  npresentatives 
for  comjjensatioii  —  Liuiiiatiov  —  'Joint  clai- 
mants.' Meaning  of— Some  of  the  beneficiaries 
being  minors.     Eject  of — 

The  relations  of  a  person  whcse  death 
was  caused  by  the  wrongful  act  of  another 
could  not,  prior  to  the  enactment  of  Act 
XIII  L  1855,  claim  compensation  on  ac- 
count of  the  death.  Such  a  right  to  claim 
compensation  was  conferred  by  Act  XIII  of 
1855, 


Words  and  phrases    (Contd.) 

It  is  not  correct  to  say  that  the  term 
"  roprcHcntatives "  as  used  in  section  1  of 
Act  XIII  of  1855  has  no  application  to 
Europeans  and  Eurasiane,  nor  is  it  correct  to 
Ray  that  it  includes  all  the  "hcirb"  of  the 
decenst.d. 

It  moans  a'd  includes  all  or  any  one 
of  tiio  persotis  for  whose  benefit  a  buit  under 
tho    ,^ct  can  be  maintained. 

Only  one  suit  is  allowed  to  enforce  the 
claim.g  of  all  the  p^^rBons  beneficially  entitled 
and  itj  such  suit  the  right.'?  of  e.icii  and  every 
one  of  them  siiull  bo  adj jdgod  j'Vt.d  adjusted 
by  the  Court.  Such  suit  may  bo  brought 
by  the  executor  or  adminislrator  of  the  de- 
ceased, or  whero  there  is  none  such  or  where 
such  txocutor  or  administrator  fails  or  ia 
unwilling  to  sue,  the  suit  m^y  bo  brought 
by  and  in  the  name  of  the  represeututives  ot 
the  deceased. 

The  right  of  the  beneficiaries  to  compen- 
sation is  a  right  distinct  in  euch  «o  thafc 
the  berieficiarics  are  not  entitled  to  claim 
comp3nsation  jointly  but  are  entitled  to  claim 
relitif  severally  in  rcsprect  of  tho  same  causa 
of  action. 

Where  of  eevernl  beneficiaries  entitled 
to  claim  compensation  under  Act  XIII  of 
1855  some  aro  under  lo  disability  while 
others  are,  the  latter  will  not  bo  entitled 
to  claim  tho  benefit  of  section  7  of  the  Li- 
mitation Act  for  they  are  neitl-.er  "joint 
creditors"  nor  "joint  claimants"  withia 
the  meaning  of  section  8  of  the  Act.  A  suit 
brought  by  persons  under  disability  under 
such  circumstances  will  therefore  bo  barred 
if  brought  more  than  one  year  after  the  ac- 
crual of  the  cause  of  action. 

The  term  j  )iut  claimants  in  section  8 
of  the  Limitation  \ct  is  used  with  reference 
to  persons  whose  substantive  rights  is  joint 
or  who  possess  tlie  samo  identical  sub-itan- 
tive  right.  Tho  expression  does  not  compre- 
hend persons  wh.>se  rights  are  di^t.inct  and 
different.  HAROLD  ULIVE  JOINSON  v. 
THE    MADB^S    R\ILWAY    COMPANY.  28 

M479  =  15M  LT363        ^    .^. 

37  Judgmont-Ord.r  not  docidmg  questioa 
of  right  but  merely  refusing  to  entortaia 
revision.     27  T^I  432  col  1581  PH. 

38  Kaimi,  moaning  of-P#rma&ent  lease 
by  an  cccupaucy  raiyat,  6  C  W  N  916  col, 
103    P  11. 

3d  Kurmi  cuUiration-Wargland  Rights 
of  wargdar  over  was'c  lands  adjacent  to  his 
cultivated  land-Kumaki  and  Netticut  rights, 
15    M  L  T  147  =  23  M  257  col  185  P  I. 

I      40     Land     docs     not     include     buildioga. 

I  Plaint     iiisullioiently      stamped  -  Dcticiently 

■  paid  after  poriod  of  limitation-Suit  barred- 
I  Sale  of    Zamindari   share.     AWN    1902  p  27 

=  24  A  218  col  1441  P  I. 

■  41  L&uja,  moaning  of-Evidencc-Legitl. 
i  maoy.  presumption  of-Butden  of  proof — 
;  Zauja  bai       A  W  N    1905  p  214    c  .1  1231  P  II. 

4'i!  Legally  recoverable-Set  off -Eqaitibla 
i  claim-Conipany  in  liquidation— SAmo  char«o- 
I  tor.     7  B  L  R   240  ool   750  P  I. 
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Words  and  phrases    (Contd.) 

43  T/Cgntor,  mcanipg  of-PnccePflion  nrrlor 
will  taking  cfft  ct  bcfrie-- ISTcvv  cpso  — Discrn 
tion  of  privy  coui  cil  to  allow  to  bo  set  up 
on  appeal.  15  M  Ti  T  352=9  OWN  1089  = 
27  A  (5^4  col  587  V  II. 

44  IVFuhlarifa-  Cess  — Rent— Payment  re- 
ccrrled  in  tlie  wftjib  ul  nrz  as  muhtnrifa.  A 
W  N  1904  p  204  -  27  A  183  col  380  P  I 

45  Ofif  es-  ]Mcanipg  of-Will-Coi  slruction 
of  appointment;  of  rxecutor  by  implication  — 
0>eea— Power  of  control.  G  OWN  310  co' 
515   P    T. 

46  Other  cnspg,  meaning  of-Denlb  of 
docroo  hoklcr— Wards  other  eases  in  mort 
gngo  suit-  Lis  when  complete.  9  C  W  N 
171  col  1575  P  I. 

47  Paharaj  is  a  title  of  the  tenure  as 
well  as  the  pcrgon  holding  it  Family  cus- 
tom-Rajor   a  polliam.     32  C  6  col  1191  P  II. 

48  Partner-Meaning  of  ~  Assistant  ertitl- 
ed  to  share  of  profits— No  [parti, or  act  bind' 
the  fiim  —  Speculative  transaction.  6  0  W 
N  459    col    377    P  I. 

49  Physical  comfort-Meaning  of-Tept-In- 
iurction  —  Substantial  damage-  Eascracnt- 
Lightand    air.     7  B  L  R  825  coi  740  P    I. 

60  Pictures-Furniture— Construction  of- 
Reversioner  after  life  estate-Gift  to  poor  rela- 
tives depenciants  and  servants-Securities  for 
money.     8  G  W  N  273-31  C  166   col   400  P  II. 

51  Previous  holder  -  Landlord  and  ten 
ant-Previous  holder-Default -Right  to  avoid 
intermediate  ^tenures.  8  G  W  N  721,  6  B  L  R 
741—31  0  901  col  54  P  II. 

62  Proceedings,  meaning  and  significanee 
of-Commenced  — I'artition  of  a  holding.  1  A 
L  T  428   CO]  1913    P  I. 

63  Profits-Meaning  of--property-Similar. 
4  B  L  R  3S4    eol  195    P  11, 

54  Purakudis-Meaning-Chari fable  endow- 
inents-Perma,tjent  lease  granted  by  manager 
of  temple*    8  C  W  N  645  eol  402  P  II. 

56  Reclaim  —  Meaning  of-Landlord  and 
Tenant — Lease  -Condition  —  Condition  bind 
word  reelaim-Gonstruction.  25  B  S2  col  207 
P  TI. 

56  Re-construction  and  repairs — Distinc- 
tion between-Ir  junction-Suit  for-Difference 
between — Regular  line  of  street  —  Duty - 
Prompt  execution  of.  6  B  L  R  1028  col  219 
P  II. 

57  Representative — Meaning  of — Parties- 
Purchaser  of  Judgment- Debtor-Interest  before 
decree.  .6  C  W  N  217  eol  1093  P  J. 

68  'Resides-Civil  Rules  of  practice-Madras. 
14  M  L  T  223    col  1428    P  II. 

59  Residence— Contract  by  agent-PrJncil 
pal  resident  abroad--Presumption  of  personal 
liability  of  agent  Rebutted  where  contract 
made  in  name  of.     27  M  315   col    371  P  I. 

60  Eight,  title  and  interest,  meaning  of — 
Interest  of  the  debtors  protected  interest.  29 
C  813  col  1741    P  I. 

61  Shall  does  not  always  import  obliga- 
tion which  excludes  all  discretion  on  the 
part  of  the  doer — Commissioner  of  police  to 
grant  license  for  eating  house,  3  B  L  R  653 
ool   448  F  I, 


Words  and^phrases    (Contd) 

62  Son  to  grandson  -Taking  in  equal 
shares  and  acoordiug  to  their  respective  share 
--A(loplion--Uight  of  adopted  eon.  15  M  L 
T  299  col    2131  P  I. 

63  Stroet-Defirjition--Munioipality  street 

—  Drain  along  side  of  a  street.  28  M  17  col 
1644  P  IT. 

64  Suit  for  account -Meaning  —  Small 
Cause  Court— Suit  for  what  are.  28  M  394 
col  781  PI 

65  Suit  for  land  -Immovable  prop(3rLy 
situalod  outside— Movoablu  propoaty  in  tha 
jurisdiction — Partial  partition.  *28  M  21G  col 
1580  P  II. 

66  ^uit  for  money  received  for  pla.intifls 
use.     Moaning  of.     32  C  527  3o!  1847  P  1. 

67  Tarvvad  — IMeaning     of — Malabar     Law 

—  Kartiawan  —  Uoiiunciation  of  right  to 
succeed  as  Karnawan  —  Validity.  14  M  L  T 
415-28  M  182  col  465  P  I. 

68  Tenant — Iioumbrarces  by  tenant  and 
subsequent  ejectment.  Effect  of  ejectment 
on  mesne  incumbrances.  27  M  401  col  934 
PI. 

69  Theft-Defiuition-Pre  emption-Custona 
—Right  of  lion  residents-Invalid  sale.  9  G  W 
N  874  col  735  P  II. 

70  Trial,  meaning  of-Ordeif  in  of  Singla 
Judge  in  reversion-Judgment.  27  M  394  =  14 
M  L  T   394  col    1580  P  II. 

72  Worship-Exclusive  right  of  whether 
right  of  worship  may  be  restricted  to  a  class 
when  bounded  for  a  community.  13  0  W  N 
26  col  701  P  II. 

73  Place  of  public  worship-Property 
held  by  mahant-Trust,  presumption  of-Ma.- 
hant.  Rem  )val  of.     2  0  0  340    col.  2171  p.  H. 

74  Public    place  of-Ttust  property-Notice 

—  Good  faith-Sangat-Public  place  of  worship. 
2  O  G  319  col  1084  P  IL 

75  Right  of,  if  heritable  and  devisable 
alienation  of  right  of  — Shebaitship-Validity 
of  Bequest— Intention  of  Foindress  usage. 
Custom.  11  C  W  N  782=34  0  828  col  1255  P7Z. 

76  Worshipper-Rights  to  subscribe  solely 
-Declaratory  claim  that  plaintiffs  alone  ara 
entitled  to  celebrate  festival-Same  interest. 
15  M  L  T  458  col  1386  P  I. 

Written  Statement. 

1  Court  fees — Set  off  claimed    in. 

In  a  suit  torrent,  the  question  was  as 
to  whether  defendant  was  entitled  to  claim 
a  deduction  on  account  of  payment  madg 
by  him  for  cesses  payable  by  the  plaintiff 
on  account  of  years  previous  to  those  for 
which    rent  was  claimed. 

Held,  that  the  payment  cannot  be  treat- 
ed as  part-payment  of  the  rents  sued  for, 
but  as  an  antecedent  debt.  The  claim  wasi 
therefore,  in  the  nature  of  a  set  off  and  Court- 
fees  must  be  paid  for  the  same.  Dictum  of 
Bancrji,  J  ,  in  8  C  W  N  174  not  F  referred  to. 
GUISE  J.  J.  V.  ANANTHA  RAM  RATHI.. 
10  C  W  N  J99. 

2  Deft  iice  must  be  confined  to  the  pleas© 
put  in  evidei  ce  inconsistent  to  the  allowed. 
89   P  R  1905  CQl  2069  P  II 
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Written  statement    (Contd.) 

8     Of  dofondanf.  clftimir)R  sot  off  — Whether 
rrquireR  ad  valorem  court  fee —  \ppeal.     80  P 
W  R    1908—180  P  L  R    1908 -Bo  P  R  1908  col 
708    P  II. 
"Wrong-doers. 

1  Conti  ibubion  — Bona  fide  claim  Joint 
wrong  doers— Suit  for— Joint  tort  feasors.  5 
C  W  N  393  col  638  P  II. 

2  Pussessiotj  (jf  — Not  to  bo  constructively 
extended  over  lands  not  actually  in  hig  poa- 
Bessiou  — Possessioa  of  joint  pt(^porty  — Por- 
tion omitted  by  mistako  — If  maintainable.  12 
C  W  N  127-6  0  L  J  733  col  G50  I'  II 

V^rongr  person  as  plaiutiif 

1  Substitution  of  plaintiff -Suit  by  agent 
— Wrong   person   as  plaintiO—Appoal — Prin- 


W^rong  person  as  plaintiif    (Contd) 

cipal  right  of  appeal.     4  L  B   R    1907  p  15  col 
371  PI. 
Wrong  Time 

1     Material    iiregukrity    In  exeoution    salo 
-Proclamation.     4  L  B  ii  1907  p  123  col  1552 
P    1. 
Wrongful  Tvithholding. 

\  Mai  I fcenanco  —  Arrears  —  Impartible  ea« 
tate  —  Elf .ct.  of  partition  of  divisible  pro- 
perty. 5  G  W  N  74  -24  M  147  col  894  P  II. 

Wrong  information. 

1  Decree  tor  salo  of  mortgaged  property 
— Execution  of  deoroo — Deposit  of  money 
by  mortgagor-  Inpufncient  deposit— Wrong 
information  given  by  an  offioer  of  the  court 
—  1  O  G  193  col  1544  P  I. 


Year. 

I  Meaning  of— Year  means  year  reckon- 
ed according  to  the  British  caleudar  — 3  0  C 
67  col  860  P  I. 


Yearly  Tenancy. 

1  Incident  of—  Creation  of  interest  in 
land  Estoppel— Rule  of  equity.  7  B  L  R  27 
col  239  P  I. 


Zaildar. 

HI     Appointment   of— Inamdar  —  Zaildar — 
ereditary  claim— 5  P  R  1902  (Rev.)— 71  P  L 

R  1903  col  1115  P  II. 

2     Appointment   of  zaildar  — On  appeal  by 

the   commissioner — Zterferenoe    by    financial 

commissioner.    1  P  W  R  1908-84  P  L  R  1907 

col  2238  P  II. 

Zaildari. 

1  ..ppointment  of  —  See  Zaildar  No  2 
Bupra. 

2  Appointment  of —  Zaildari  -  Punjab  Act 
(XVII uf  1887 u  S.  28  —  Rule  16G—Ung_ualifitd 
candidate. 

HHdt  that  no  person  is  eligible  for  ap- 
pointment as  a  zaildar  unless  he  is  a  qualified 
candidate  under  Rule  166  before  the  ap 
pointment  is  made  by  the  Collector.  S.\RDAR 
KHAN    V.    RAHADAR   KHAN.     3    P    W    R 

1907  (Rev ) 

3  Chim  of  a  candidate  of  the  prevailing 
tribe  in  a  zaiL— Superior  right. 

Held,  that  person  who  belongs  to  a  prevail- 
ing tribe  in  a  zail  and  is  also  otherwise  fit  to 
ace  as  a  zaildar  should  bo  given  preforeuoe 
over  other  candidates  for  the  post.  JAPAR 
KHAN  u.  RAJA    ,xZIMULLAH    KHaN.  2P 

W  R  1907  (Rev  )=48  P  L  R  1908. 

Zanzibar. 

1  Eiglish  Judges  in — Mahomcdan  Law 
how  far  foreign  law — Judicial  notice  of  Zan- 
zibar law  where  courts  are  established  by 
Britain  under  a  treaty  — 26  B  1—28  A  121  col 
179  P  I. 

2  Orders   in  Council— Funds   aflected    by 
the  probate     in    Bombay- Scales     of    fees   in  i 
force    when    probalu    applied    tor    and    whcii   , 
gcftut  made.    7  B  L  K  725  cul  2186  P  II.  ' 


Zemindars  Right  Hak  Chaharam 

1     On  execution— Sale— Of  zomindars    Haq 
cbacharum  — A    grove     in    Kasba     ultra    waa 
sold   in    execution    of   decree.     1    0    C   2   col 
1036  P  II. 
Zemindars  Right  to  hold  marKet- 

1     Of  right    to    ho:d     General     declaration 
to  hold  market  on  his  land  on  all    days-Suifc 
by  zemindar    for-5  0  C  3^0  col  853  P  II. 
Zemindar  and  Inamdar. 

1     NecesdiLy  for   exohai.go    of  atta  and  Mu- 
chilika  — Applicability  of  summery  provisions 
17   MLT  473-30   M   492-2  M   LT   469   col 
1623  P  II. 
Zemindar  and  Putnidar. 

1  Chowkidari  Chahran  Land,  resumption 
of — Zemindar — Right  to  khas  possession  — 
Putnidar  — Landlord  letting  under  a  doubt- 
ful title.  SOWN  320-31  0  703  col  415 
P  II 
Zemindar  and  Ryot. 

1     Nature  of  holding  — Waste  lands  — Land- 
lord a. d    tenant— Trees— Ownership  in.   12  M 
L  T  449—6    M  252  col  1546  P  II. 
Zemindari. 

1  Meaiiit  g  of- Limitation  for  declaratory 
suit  by  landlord  against  tenant  after  ordet 
of  Revenue    Court      7  0  C  187  col  1910  P  I. 

Zemindari  tenant. 

1     Presumption    that  has  occupancy  rights 
—  Rebute  — Proof    of  mucbilikas  tor  ton  years 
containing  a    covennnt  to    t-urrcnder  at  laud- 
lords  pleasure.     16  M  L  T  557  col  1537  P  II. 
Zemindary  Impartible. 

1  See  Hindu  Lit  \v--I mparlible  Zemindary, 
col  UBS  (()  11<J3  P  II. 

j^    Mortgage  of— OoiistruotioQ  of-Uureu« 
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Zamindary  Impartible    (Contd) 

♦  itn  right  and  incnrao.    11  M  L  T  1901  p  327- 
25  M  42  col  514  V  il. 

8  Sale  of  Buildingpi,  property  in  parsing 
of— Zimindari  sliaro-  Factory  situaloon  land 
Bold  Houso-  Plaint  iisufficiently  slumped. 
AWN  1902  p  27-27  A  218  oul  Uii  P  I. 

Zerait  laud. 

1  Evidence — Admission  in  a  deed— Estop- 
:jpel. 

Held,  that  in  determining  the  qtiostion 
whether  a  piece  of  land  is  Zorail  or  not,  an 
admission  in  a  kabuliat  as  to  tlie  ■character 
of  the  lard  is  relevant,  and  S.  120  Bengal 
T  Act  docs  not  exclude  it.  BHAGTU  SINGH 
V.    lUGHUNATH   SAHAI,    13  C    W  N    185. 

Zerait  or  Kamat  land 

I  Landlord  and  tenant — Suit  for  eject 
ment — Bnrden  of  prot.if-  Acquisition  of  occu- 
pancy rights  —Lease  for  a  term  or  from  year 
10  year.     1  0  L  T  45G  col  140  P  II. 

Zurpeshgidar. 

1  Suit  for  — Arrears  against  o-ccupanoy 
tenants  — Zurpeshgidar  of  a  portion  of  the 
holding  not  liable  for  the  rent  of  entire  hold- 
ir^.     1  0  L  T  136  See  reiit  No  M.  I 

Zurpe&hgi  Le^se 

1  Possession  uot,  delivered  to  mortgagee — 
Suit  for  recovery  of  possession  dismissed  Suit 
for  compensation.     4  A  L  T  249   col  1879  P  I. 

2  Raiyat  taking  — Construed  as  ouUivating 
lease--Occupan<;y  right  of  whether  oan  raise. 
10  G  W  N  351  col  99  P  II. 

S  Rent  roalized  by  Zurpeshgidar  after  ex- 
piry of  lease  — Suit  for  receovery  of.  11  C  W 
N  862  col  1841  P  I. 

4  Discretion  of  Court  in  decreeing  l-edemp- 
fcion  in  suit  for  possession  — Suit  for-Set  of! — 
Kedemptiou  for  possession  to  be  treated  as 
one  for  Zari  peabgi  lease.  4  0  G  257  eol  1846 
P  II. 

5  Relation  of  —  Zar-i  pesh^i  tease  — Mort- 
gagor -  Tenant  right  —  UeiaLions  of  landlord 
and  tenant. 

Where  the  holder  of  a  zar-i  pesbgi  leaie 
seeks  on  the  expiry  of  the  term  to  deteat  the 
mortgagor's  re  entry  by  setting  up  a  tenant 
right  it  lies  upon  him  clearly  toashow  that  the 
lease  establishes  the  relations  of  landlord  and 
tenant.  DHAUNA  AND  SHEO  DAYaL  v, 
BESHAR  DOULAT  SINGH.  16  C  P  L  E  49- 

6  Suit  for  Zar-i-peshgi—  Lease  lease-Suit 
for  ejcciment — Valid  title- Unregistered  lease- 
Condit  Lonal  decree-Compensation- Wrongful  pos- 
session-Mes)Le  piofits-- Transfer  of  possession- 
Consideration- Burden  of  proof  —  Landlord  and 
tenant  -  Fraud. 

A  executed  in  favour  of  B  a  zari  peshgi 
lease  of  certain  fields  for  six  years.  At  the 
end  of  three-years  he  brought  a  suit  to  eject 
B  on  the  ground  that  the  lease  being  unre- 
gistered conveyed  no  valid  title. 

Held,  thaf  A  should  be  put  upon  terms 
and  that  the  decree  for  possession  should  be 
made  conditional  upon  payment  of  compen- 
fcation  to  B.     Banal  Set    vs,  Pandoba   [Xll  U 


Zurpeshgi  Lease    {Condi) 

P  L  R  154]  commented  non.  12  (3  V  T,  R  154 
4  B  L  R  B  1  20.  W  R  107,  1  L  R  17  M  450  ro- 
forvod  to.  DURGAI  LODITI  v.  A  JAB  SINGH 
AND    MT.  HIRA.     15    CP  L  R  83 

7  Suit  for  rcdcinplion  by  morlgagor-Equi- 
tab'o  Rct  off  l)y  zurprsligidar-Surplua  receipts 
—  Taymont  of  morigngo  money  from,  2  C  L  T 
73-32  0  576  col  1751    P  II. 
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